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STATE OF SOUTH CAROLINA IN THE SMALL CLAIMS COURT

)
COUNTY OF CHARLESTON CASE NO: 2023CV10106600299
)
)
Kathy Kennedy )
)
Plaintiff )
)
-Versus- ORDER
)
Bernard Myatt III and )
Myatt Air Conditioning LLC, )
)
Defendants )
)

A MOTION for Summary Judgment was heard Jun 1, 2023 at the City Small Claims Court
by the Honorable Laura D. Beck. All parties were present, and Defendants were represented by
Hunter Morgan, Esq. The issue in front of the Court is whether, as a matter of law, the statute of
limitations has run on this action.

First, the Court rules Bernard Myatt 11 is no longer a party to this action, as the acting LLC
is the proper Defendant named in this claim, and there is no piercing of the corporate veil cause of
action plead or otherwise raised.

After hearing argument, this Court rules that the Motion for Summary Judgment is
granted. As a matter of law, there 1s no valid claim for gross negligence as the elements for gross
negligence cannot be met. Plaintift’s claim may be framed either as a breach of contract claim, a
breach of contract with fraudulent act claim, or a negligence claim. The Statute of Limitations for

all of these types of claims is 3 years Wilson Group, Inc. v. Quorum Health Services, 880 F. Supp.

416 (1995); Cline v. J.E. Faulkner Homes, 597 SE2d 27 (Ct.App. 2004); Allwin v. Russ Cooper

Assoc, Inc., 825 S.E.2d 707 (Ct. App. 2019). The Statute of Repose under SC Code Section 15-3-

670 1s not applicable as this is not new construction. Under the Discovery Rule in South Carolina,
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the Statute of Limitations begins to run on the date that an injured party could OR should have

discovered a breach through the exercise of reasonable diligence. A cause of action should have
been discovered through exercise of reasonable diligence when the facts and circumstances would
have put a person of common knowledge and experience on notice that some right had been

invaded or a claim against another party might exist. (Maher v Tietex Corp., 500 SE2d 204

(Ct.App. 1998). Plaintiff, while certainly not an expert, was aware that there were problems
manifesting with her HVAC unit. She called the Town of James Island for an inspection, and
thereafter filed a complaint with LLR in January 2020. When Plaintiff knew enough to file a
complaint with LLR she also knew enough to realize that “some right had been invaded or a
claim... might exist.” (Id.) As such the clock for the Statute of Limitations started running in
January of 2020. This claim was not filed until April 11, 2023, which is beyond three years.

Therefore, as a matter of law, this claim must be dismissed, as the Statute of Limitations has run.

A

Laura D. Beck, Magistrate

Charleston, South Carolina
June 26, 2023





STATE OF SOUTH CAROLINA Ninth Circuit Court of Common Pleas

)
COUNTY OF CHARLESTON CASE NO 2023CP1003278 <. .
MAGISTRATE CASE NOrs | = 53
2023CV10106000299 P I 5
) &
) N
Kathy Kennedy ) - =) i
) T
Plaintiff/ Appellant ) - @ ““
) ] 3
-versus- MAGISTRATE’S RETURN
)
Bernard Myatt, 111 and
Myatt Air Conditioning, LLC g ALEDN CHARLESTON ¢ Ty
- . . . . )
Defendant/ Respondent % s% AUG 0 1 207 L.

¥

| CITY SMALL CLAIMS CCURT

The above captioned matter was filed on April 10, 2023. Defendants were served on April
13, 2023. Defendants filed an Answer on March 5, 2023. On May 5, Defendants, through counsel,
filed a Motion for Summary Judgment. Plaintiff filed a pro-se response on May 11. A Motion
Hearing was held in front of The Honorable Laura D. Beck on June 1, 2023. After argument, the
Court took the Motion under advisement. Thereafter, the Court ruled for Defendants, with the
reasoning set forth in a contemporaneous order on June 26, 2023. An appeal was filed and noticed
to this Court on July 7, 2023. A summary of the argument and of the Court’s ruling follows.

Francis Irvin, counsel for Defendants, argued that a contract was entered into on November
14,2018, for installation of ductwork for $5,900 between the parties. He couched the dispute as a
breach of contract action for an installation dispute. On January 19, 2020, Plaintiff filed an LLR
complaint. Counsel argued that the 3-year statute of limitations under Section 15-3-350 began to
run that day since under South Carolina law, the statute of limitations begins to run on the date an

injured party could or should have discovered the breach through exercise of reasonable diligence.
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If Plaintiff knew enough to file a complaint with LLR she could or should have already discovered
the breach under the Discovery Rule. This action was not filed until April 10, 2023, which was
four years and 6 months past the contract date. Counsel also argued that the Statue of Repose is
not applicable. (SC Code Sections 15-3-640 to 670 discuss this). The crux of counsel’s argument
is that Plaintiff definitely knew or should have known by January of 2020 when the LLR complaint
was filed, even given all the rest of the facts in the light most favorable to Plaintitf. Thus, this case
was filed outside of the three-year statute of limitations as a matter of law.

Plaintiff argued that this isn’t a breach of contract action, that damage was done to her
home. She stated she did not observe the install and is not an expert. Her position is that the statute
begins to run from the time ot substantial completion which was never accomplished- that it still
hasn’t started because of this. The boots, main supply, return were left undone, thus only 40% of
the install was accomplished. She noticed a problem when her floors buckled (which arguably is
an even earlier date than January 2020). She stated Bernie Myatt never came out. The Town of
James Island inspected and contacted Bernie Myatt, who said he would tear out and fix the
problems in September of 2019, according to the Court’s recollection of the hearing. She stated
she gave him the opportunity to repair. She claims this is gross negligence because of code
violations determined by LLR. Myatt knew or should have known and failed to pull permits
(although these were granted by the Town retroactively) and therefore her position is this action
was illegal and therefore is grossly negligent. She filed the formal complaint in January of 2020
with LLR, due to COVID the inspector come in March 2021 for two visits. LLR wrote up a report
and Defendants entered into a Consent Agreement in August 2021 which fined Defendants $1000.
Plaintiff states additional code violations were not addressed.

Defense counsel’s reply was that when the Town of James Island came to inspect at her
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request she knew or should have known there was a problem. He further stated she offered no
proof of gross negligence and that the Statute of Repose does not apply.

Plaintiff stated that there was no final inspection done so the statute had still not begun to
run, and that there was not substantial completion under the Statute of Repose. She stated the Town
of James Island and LLR never signed off on the final inspection.

The Defense Motion includes the Contract, the signed Consent Agreement with LLR titled
In The Matter Of Myatt Air Conditioning, LL.C, the LLR Inspection Report from March 29, 2021
(and photos).

The Plaintiff’s complaint states: “On or about, November 18, 2018, Myatt Air
Conditioning (Myatt) was contracted to replace the entire A/C duct system at my residence of 74
Norfolk Dr. Charleston, SC 29412. Per the contract, the duct system was to be entirely composed
of metal and no flex duct. The partial duct system installed by Myatt was not installed within the
code requirements as specified by the state of South Carolina, for which Myatt was fined by the
South Carolina Department of Labor, Licensing, and Regulation (LLR) on or about August 16,
2021. Myatt did not finish the installation. Further, the partial duct system installed by Myatt
contained flex duct. Because the duct system installed by Myatt was not within code, it has caused
and continues to cause damage to my house. The partial duct system that was improperly installed
by Myatt is going to have to be removed and replaced. In addition, repairs to tlooring and
subflooring are required.”

Plaintiff does not raise any other potential causes of action in the Complaint. In her “Motion
to Deny Summary Judgment” filed in response to Defendant’s Motion for Summary Judgment she
states that “Plaintiff’s claim is not primarily one of breach of contract.” In subsection III, titled

Gross Negligence, she raises the possible claim for Gross Negligence for the first time. Under
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Magistrate Court Rules, parties can amend their claims up to and including the time of trial. Thus,
even though she never plead Gross Negligence in her complaint, this Court allowed the argument
to go forward.

A mere violation of the law does not rise to the level of gross negligence. Gross negligence
is defined as “the intentional, conscious failure to do something which it is incumbent upon one to
do or the doing of a thing intentionally that one ought not to do. Negligence is the failure to exercise
due care, while gross negligence is the failure to exercise even the slightest care.... It involves an
intentional, conscious failure to do something which one ought to do or the doing of something
one ought not to do. A defendant is guilty of gross negligence if he is so indifferent to the
consequences of his conduct as not to give slight care to what he is doing.” After reading this
definition of Gross Negligence in the South Carolina Request to Charge-Civil Book by the
Honorable Ralph King Anderson and the associated notes, this Court found that, even in the light
most favorable to Plaintiff, the elements could not be met. Further, there is case law in South
Carolina that states gross negligence ordinarily is a mixed question of Law and Fact. (Hollis v
Richland County School District One, 310 S.C. 486, 427 S.E.2d 654 (1993). This Court held that
the Plaintiff’s claim could be framed as a breach of contract claim, a breach of contract with
fraudulent act claim, or a negligence claim.

Chapter 15, Title 3, Article 5 defines the statute of limitations for various causes of actions.
Section 15-3-530 generally sets the statute of limitations at 3 years for causes of action involving

contracts, damage to real property, fraud, insurance, among others. In Allwin v. Russ Cooper

Association, Inc., 426 S.C.1, 825 SE2d 707 (S.C. Ct. App. 2019), the Court held that the three-

year statute of limitations is applied in a property owner’s suit against an architectural firm and

general contractor for negligence, gross negligence, and breach of warranty stemming from alleged
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construction defects in a house built for the property owner. This case is dispositive that the statute
of limitations for the claims in the Complaint, and those raised initially in Defendant’s responsive
Motion, is three years. Further, the statute of limitations for construction defects in South Carolina
is three years. Again, the clock begins to run at the time the claimant could or should know that a
claim exists, even if the claimant does not know the exact claim or the potential defendants. This
Court agreed with Defendant that the Statute of Repose does not apply as a matter of law- the
Statute of Repose is a defense which can be raised to construction defect claims. The longest
allowed under the Statute of Repose is 8 years, and it does not toll the other statutes of limitation
set forth in the law. The Statute of Repose serves as a time bar for construction defect claims
brought outside of the 8-year date from substantial completion. A certificate of occupancy issuance
serves as the date of substantial completion if the parties did not agree on the date of substantial
completion in the contract. Plaintiff cannot use the Statute of Repose to lengthen the time for the
construction defect, breach of contract, negligence, or gross negligence statute of limitations under
the circumstances of this case, even with the facts alleged in the light most favorable to Plaintiff.
[t is three years from discovery under the Discovery Rule set out and discussed above.

This Court held that Bernard Myatt II1 was dismissed as a party to this action because at
no point in the Complaint, nor in the Motion, nor in the Argument for the Motion did Plaintiff raise
the cause of action for Piercing the Corporate Veil, and offered no evidence that the veil should be
pierced. Without some sort of allegation that Bernard Myatt Il is individually liable for some
reason or has behaved in such a way that the veil should be pierced, he should not be subject to
this suit. The proper party in interest as the Defendant is the LLC, Myatt Air Conditioning LL.C.

This Court certainly understands that the facts alleged show that Plaintiff had causes of

action which would have survived a Motion for Summary Judgment under most other
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circumstances. Unfortunately, she slept on her rights and did not file this action within the three-
year statute of limitations set forth and established under South Carolina law. As a matter of law,
this Court had to grant Defendant’s motion. Lastly, the Court’s word choice of HVAC Unit in its
mind meant the duct work, boots, vapor barriers, strapping, and the entire apparatus. It was perhaps
not the best word choice, but the Court did not confuse this case with any other.

Enclosed for the Circuit Court as the Court of Appeals are the Summons and Complaint,
proof of service, the Answer filed, Notice of the Hearing, Defendant’s Motion for Summary
Judgment and Exhibits, Plaintiff’s “Motion to Deny Summary Judgment”, the Order of this Court,
the served copy of the Appeal, and this Return.

As such, this Court hereby transmits this file to the Honorable Court of Appeals for

Dffe

The Honorable Laura D. Beck, Magistrate

discernment and decision.

Charleston, South Carolina
August 4, 2023
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Charleston

IN THE COURT OF COMMON PLEAS CASENO. 2023CP1003278
Kathy Kennedy Bernard Myat, Il et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

ACTION DISMISSED (CHECK REASON):[_| Rule 12(b), SCRCP;[ ] Rule 41(a),
SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

|:| Other
ACTION STRICKEN (CHECK REASON): |:| Rule 40(j), SCRCP; |:| Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

|:| Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[ ] Affirmed; |:| Reversed; [_| Remanded;
D Other

10

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: |:| See attached order (formal order to follow)|v | Statement of Judgment
by the Court:

This matter came before the Court on January 31, 2024. The Court affirmed the
decision of the magistrate and dismissed the appellant's appeal.

ORDER INFORMATION
This order ends I:l does not end the case. |:| See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 01/31/2024 .

Case Party Info Protected

Myatt Air Conditioning Llc for Myatt Air Conditioning Llc
Bernard Myat, Il for Bernard Myat, llI

Myatt Air Conditioning Llc for Myatt Air Conditioning Lic
Kathy Kennedy for Kathy Kennedy

Bernard Myat, Il for Bernard Myat, IlI

Kathy Kennedy for Kathy Kennedy

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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e57(N COUNSTATE OF SOUTH CAROLINA

FILED N CRARL COUNTY OF CHARLESTON
'HN THE SMALL CLAIMS COURT
tAMS CQURT Myatt Air Conditioning LLC
oY SHALL{L- o Kathy Kennedy Bernard Myatt ITI
Plainuff Defendant
5 L 774 Norfolk Dr 1235 Camp Rd
A -8 = %" Street Address Street Address
=l x
2 2 5 % 5§ Charleston  SC_ 29412 Charleston  SC_ 29412
O = v A& City State  Zip City Saate  Zip
(843) 795-8775 (843) 795-0229
Phone Phone

I. the plaintiff in this civil action, make the following claim against the defendant:
1.) Ibelieve that the defendant is a resident of _Charleston County
2.) Check a, b, or ¢ to indicate the type of suit and supply documents required.
a._ () This is a suit on a note; Two (2) copies of note attached. Defendant has defaulted in
payment of said note with balance of $ now due and payable.
b. () Thus 1s a suit on an account; Two (2) copies of statement attached. Sign as affiant
swearing to statement and have your signature notarized.

SWORN and subscribed before me this

day of 20 Attached to thus complaint 1s a statement of
account which I swear to be true and correct,
with no part of the balance having been paid.

NOTARY PUBLIC, State of South Carolina
My Commission Expires; Affiant=s Signature (Plaintiff)

¢..( X)OTHER. This is a claim based on the following facts: (Describe Complaint)

SEE ATTACHMENT

(attach supplement if necessary)
3.) Ibelieve because of the following information, that [ am entitled to, and request a judgment for

$ 7500.00 and/or other relief:

(Include any costs resulting from this action. (Example: cowt costs, legal fees, interest)

I STATE UNDER PENALTY OF PERJURY THAT YHE ABOVE IS CORRECT AND TRUTHFUL.

#//e Q023 L

Date ~ Jignatureof P1aintiff or Attorney FORM C32-5270
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ATTACHMENT

Plaintiff: Kathy A. Kennedy Defendant: Myatt Air Conditioning LLC
Bernard Myatt 1l

On or about, November 18, 2018, Myatt Air Conditioning (Myatt) was contracted to replace the entire
A/C duct system at my residence of 774 Norfolk Dr. Charleston, SC 29412. Per the contract, the duct
system was to be entirely composed of metal and no flex duct. The partial duct system installed by
Myatt was not installed within the code requirements as specified by the state of South Carolina, for
which Myatt was fined by the South Carolina Department of Labor, Licensing and Regulation (LLR) on or
about August 16, 2021. Myatt did not finish the installation. Further, the partial duct system installed
by Myatt contained flex duct. Because the duct system installed by Myatt was not within code, it has
caused and continues to cause damage to my house. The partial duct system that was improperly
installed by Myatt is going to have to be removed and replaced. In addition, repairs to flooring and
subflooring are required.
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

Kathy Kennedy
774 Norfolk Dr.
James Island, SC 29412
(843) 795-8775

Plaintift,
VS.
Bernard Myatt, 111
1235 Camp Road
Charleston, SC 29412
Myatt Air Conditioning, LLC
1235 Camp Road
Charleston, SC 29412

Defendants.

IN THE MAGISTRATE’S COURT

CIVIL CASE NO.: 2023CV 101600299

DEFENDANTS BERNARD MYATT, 11,

AND

MYATT AIR CONDITIONING, LLC’S

MOTION TO FOR SUMMARY

SCRCP

FILED IN CHARLESTON COUNTY

y

CITY SMALL CLAIMS COURT

JUDGMENT PURSUANT TO RULE 56(b),

YOU WILL PLEASE TAKE NOTICE that ten (10) days after service hereof, or as soon

thereafter as counsel may be heard, the Defendants Bernard Myatt, 111 and Myatt Air Conditioning,

LLC (hereinafter referred to collectively as “Defendants”), by and through their undersigned

attorneys, will move before this Honorable Court for an Order granting summary judgment in

favor of Defendants pursuant to Rule 56 of the South Carolina Rules of Civil Procedure and S.C.

Code Ann. § 15-3-530.

FACTUAL AND PROCEDURAL BACKGROUND

In November of 2018, Defendants contracted with Kathy Kennedy (“Plaintiff”) to install a

new duct system under Plaintift’s home. A written proposal dated November 14, 2018, states that

Defendants were to install a 100% Galvanized sheet metal duct system (Exhibit A — Contract

Proposal). Upon information and belief, after the work was completed, Plaintift became
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dissatisfied and filed a Complaint with the South Carolina Department of Labor, Licensing, and
Regulation in January 2020 (Exhibit B — Consent Agreement with LLR). Plaintift filed her
Complaint with this Court on April 10, 2023. In her Complaint, she alleges that Detendants
installed flex duct, which was not consistent with the contract, and that the partial duct system
installed by Defendants was not installed within the code requirements as specified by the State of
South Carolina. As a result, Plaintiff alleges that the partial duct system must be removed and her
flooring and subflooring must be repaired. Defendants now file this Motion for Summary
Judgment on the ground that Plaintiff’s claim is time-barred because she failed to commence it
within the applicable statute of limitation. See S.C. Code Ann. § 15-3-530(1).

STANDARD OF REVIEW

Summary judgment is appropriate “if the pleadings, depositions, answers to
interrogatories, and admissions on file, together, with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to judgment as a matter
of law.” Rule 56(c), SCRCP. The moving party has the initial responsibility of demonstrating the
absence of a genuine issue of material fact. Baughman v. American Tel and Tel. Co., 306 S.C.
101, 115 (1991). However, the moving party may demonstrate this “with or without supporting
affidavits,” and may point out that there is a lack of evidence to support the non-moving party’s
case. See Rule 56(¢), SCRCP; Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986).

Our courts have established that “[t]he plain language of Rule 56(c) mandates the entry of
summary judgment. . .against a party who fails to make a showing sufficient to establish the
existence of an element essential to the party’s case, and on which that party will bear the burden
of proof.” Hansson v. Scalise Builders of S.C., 374 S.C. 352,357,650 S.E.2d 68, 71 (2007) (citing

Baughman, 306 S.C. at 116, 410 S.E. 2d at 545-46). Thus, a party moving for summary judgment
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is entitled to judgment when the record “show(s] that there is no genuine issue as to any material
fact and that the moving party is entitled to judgment as a matter of law.” Rule 56, SCRCP.

Once the party moving for summary judgment meets the initial burden of showing an
absence of evidentiary support for the opponent’s case, the non-moving party “may not rest upon
the mere allegations or denials in his pleading.” Rule 56(e), SCRCP. Instead, the non-moving
party “must set forth specific facts showing that a genuine issue of material fact exists for each
essential element of the plaintiff’s claim.” Hansson, supra.

ARGUMENT

Defendants are entitled to judgment as a matter of law because Plaintiff failed to commence
this action prior to the expiration of the applicable statute of limitations. The statute of limitations
for actions pursuant to a contract is three years. Poly-Med, Inc. v. Novus Sci. Pte. Lid., 437 S.C.
343, 347, 878 S.E.2d 896, 898 (2022) (citing S.C. Code Ann. § 15-3-530(1)). “The limitations
period begins to run when a party knows or should know, through the exercise of reasonable
diligence, that a cause of action might exist.” Anonymous Taxpayer v. S.C. Dep't of Revenue, 377
S.C. 425,439,661 S.E.2d 73, 80 (2008) (known as the “discovery rule”). “A cause of action should
have been discovered through exercise of reasonable diligence when the facts and circumstances
would have put a person of common knowledge and experience on notice that some right had been
invaded or a claim against another party might exist.” Maher v. Tietex Corp., 331 S.C. 371, 377,
500 S.E.2d 204, 207 (Ct. App. 1998). The failure of the injured party to comprehend the full extent
of damages is immaterial. Barr v. City of Rock Hill, 330 S.C. 640, 500 S.E.2d 157, 160 (Ct. App.
1989).

Plaintift filed her Complaint with this Court on April 10, 2023. Thus, the “cutott” date

relevant to the application of the discovery rule is April 10, 2020. If Plaintiff discovered the alleged

(U]
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breach of contract or could have or should have discovered the breach through the exercise of
reasonable diligence prior to April 10, 2020, then her is time-barred and Defendants are entitled to
judgment as a matter of law.

Defendants contracted with Plaintift to complete the duct work in November 2018, and the
work was completed shortly thereafter. As is evidenced by the Consent Agreement that is attached
to this motion as Exhibit B, Plaintiff filed a Complaint with the LLR on January 19, 2020. On
March 29, 2021, an LLR investigator completed an inspection report (Exhibit C — Inspection
Report). The inspection report identities Plaintiff as the “Complainant” and Myatt Air
Conditioning, LLC as the “respondent.” The report states that “Complainant advised the reporting
investigator that she personally observed the installation of the ductwork, and contends the
respondent did not seal the concealed connections of the metal ductwork and the insulation wrap
with an approved UL 181 tape.” (emphasis added). It goes on to state that “Complainant indicated
the respondent’s failure to seal the metal ductwork has caused condensation issues that resulted in
damaged hardwood and tile tlooring...Complainant advised the reporting investigator that she has
personally attempted to make repairs of the breaches in duct insulation, and provided additional
photographs of metal duct seams that appeared to not be sealed.”

The above quotes from the inspection report show that Plaintiff was aware of the alleged
breaches at least prior to January 19, 2020, when she filed a complaint with the LLR. She stated
that she personally observed the installation—which clearly would have occurred on or before
January 19, 2020—and realized alleged breaches of the contract and of the South Carolina code at
that time. At that very point, Plaintift knew or should have known that a cause of action against
Defendants might exist. The statute began running during installation of the duct work. That

occurred prior to the April 10, 2020, “cutoff” date. “Summary judgment is appropriate when a
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plaintiff does not commence an action within the applicable statute of limitations.” McMaster v.
Dewitt, 411 S.C. 138, 143, 767 S.E.2d 451, 453 (Ct. App. 2014). Because Plaintift did not
commence this action within the three-year statute of limitations applicable to actions upon a
contract, her claim is barred and Defendants are entitled to judgment as a matter of law.

Furthermore, “[s]tatutes of limitations embody important public policy considerations in
that they stimulate activity, punish negligence, and promote repose by giving security and stability
to human aftairs.” Moates v. Bobb, 322 S.C. 172,176,470 S.E.2d 402, 404 (Ct. App. 1996). “One
purpose of a statute of limitations is to relieve the courts ot the burden of trying stale claims when
a plaintift has slept on his rights.” /d. “Another purpose of the statute of limitations is to protect
potential defendants from protracted fear of litigation.” /d. The cornerstone policy consideration
underlying statutes of limitations is the laudable goal of law to promote and achieve finality in
litigation.” Carolina Marine Handling, Inc. v. Lasch, 363 S.C. 169, 175, 609 S.E.2d 548, 552 (Ct.
App. 2005). The contract was entered into and the work was performed approximately 4 2 years
ago. Plaintiff observed the installation. Our courts have recognized that the claim Plaintitt has
pursued is a stale one, and it is the public policy of this state to dispose of such claims. Defendants
pray that this Court apply this public policy in the instant case, and enter an Order granting them
summary judgment on the ground that Plaintift’s claim is time-barred.

CONCLUSION

Because the statute of limitations for actions upon a contract is three years, and because
Plaintiff failed to commence this action within the three-year time period, Defendants are entitled
to judgment as a matter of law. Therefore, Defendants pray that this Court enter an Order granting
summary judgment in their favor pursuant to Rule 56 of the South Carolina Rules of Civil

Procedure.

(]
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This Motion may be supported by supplemental memoranda, applicable law, oral

argument, affidavits, and any such other material the Court may require or receive.

Charleston, South Carolina

May 4. 2023

Respecttfully submitted,

s/ Hunter A. Morgan

Francis M. Ervin, I (SC Bar# 70900)

Dir Tel: (843) 737-8611 Dir Fax: (843) 790-8828
E-mail: Francis.Ervin@rogerstownsend.com
Hunter A. Morgan (SC Bar# 104708)

Dir Tel: (843) 531-6106  Dir Fax: (843) 790-8828
ROGERS TOWNSEND, LLC

205 King Street, Suite 201

Charleston, S.C. 29401

Attorneys for Defendants Bernard Myatt, 111, and
Myatt Air Conditioning, LLC,
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[N THE MAGISTRATES COURT

STATE OF SOUTH CAROLINA )
COUNTY OF CHARLESTON ) CIVIL CASE NUMBER: 2023CV101600299
)
KATHY KENNEDY, )
PLAINTIFF )
) PLAINTIFF’S MOTION
\' ) TO DENY SUMMARY JUDGMENT
)
BERNARD MYAT, II )
MYATT AIR CONDITIONING, LLC ) -
DEFENDANTS ) LED IN CHARLESTON GouNTY
. ,
CH'Y SMALL CLAIMS
INTRODUCTION COURT

The basis for Defendants Myatt (Defendants Bernard Myatt, 111 & Myatt Air Conditioning, LLC)

motion for summary judgment is flawed. Defendants Myatt has failed to meet his burden of proof under

Rule 56 of the South Carolina Rules of Civil Procedure (SCRCP). Plaintiff Kennedy (Plaintiff Kathy

Kennedy) hereby respectfully requests that Defendants Myatt’s Motion for Summary Judgment be

denied, pursuant to Rule 56 of the South Carolina Rules of Civil Procedure (SCRCP).

ARGUMENT

When a party moves for summary judgment, that party carries the “burden of showing that no

genuine issue of material fact exists and that the moving party is entitled to judgment as a matter of law.”

Estate of Kimmell ex rel. Kimmell v Seven Up Bottling Co., 993 F.2d 410, 412(4™ Cir. 1993). Defendants

Myatt’s request for summary judgment fails on multiple issues.

1 BASIS OF CLAIM

The first issue of Defendants Myatt’s motion for summary judgment is the assertion that Plaintiff

Kennedy’s claim is one of Breach of Contract. Contrary to Defendants Myatt’s assertion, Plaintiff

Kennedy’s claim is not primarily one of breach of contract; therefore, Defendants Myatt’s motion fails

and should be denied.
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11 STATUTE OF LIMITATIONS

The second issue of Defendants Myatt’s motion for summary judgement is that the “»cutoff” date
relevant to the application of the discovery rule is April 10,2020.” Plaintiff Kennedy’s claim is not
primarily one of breach of contract, therefore, the «cutoff” date applicable to breach of contract would not
apply. The “cutoff” date of April 10, 2020 is not accurate, even if Plaintiff Kennedy’s case was on¢ of
breach of contract. In conversations between Plaintiff Kennedy and Defendants Myatt; and in emails
between Plaintiff Kennedy, Town of James Island, John Porcelli, and Defendants Myatt, during 2019 and
2020, Defendants Myatt stated he was aware he had not completed the work (boots, main supply and
return had not been replaced), the ductwork was defective and caused damage to Plaintiff Kennedy’s
residence; and further that he would “rip out and replace” all of the ductwork previously installed,
including the boots. Although Defendants Myatt stated he would repair the defects, he did not.
Subsequently, Plaintiff Kennedy filed a complaint against Defendants Myatt with the South Carolina
Department of Labor, Licensing, and Regulation (SC LLR) the first part of 2020. Per SC LLR due to the
Supreme Court Covid-1 9 orders, it could be a year or more before they could inspect; further that with
respect to any and all defects found, Plaintiff Kennedy would be required by S.C. Code Ann. §40-59-810-
860 to give Defendants Myatt the opportunity to repair. If Plaintiff Kennedy’s case was solely one of
breach of contract, the “cutoff” date is the last date Defendants Myatt had to repair the defects; which
would be July 2021 (after second SC LLR inspection); therefore, the claim would be within the statute of
limitations. Defendants Myatt’s April 2020 “cutoff” date is moot and inaccurate. Plaintiff Kennedy’s
claim is not primarily one of breach of contract and even if breach of contract were the case, the “cutoff”
date is inaccurate; therefore, Defendants Myatt’s motion for summary judgement fails and should be
denied.

11l GROSS NEGLIGENCE

Per SC Code § 15-3-670, “The limitations provided by Sections 15-3-640 through 15-3-660 are
not available as a defense to a person guilty of fraud, gross negligence, or recklessness in providing
components in furnishing materials, in developing real property, in performing or furnishing the design,

plans, specifications, surveying, planning, supervision, testing or observation of construction,
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construction of, or land surveying, in connection with such an improvement, or to a person who conceals
any such cause of action.” Based upon statements in Defendants Myatt’s motion for summary judgement,
SC LLR Inspection Reports, emails and phone conversations Defendants Myatt failed to provide even
basic care in the installation of the ductwork in Plaintiff Kennedy’s crawlspace. In addition, the work was
never substantially completed. Also, Defendants Myatt failed to “pull a permit™; therefore, the work
being performed was not being done lawfully. Defendants Myatt asserts that Plaintiff Kennedy by mere
observation should have been aware that the ductwork was not being installed in accordance with
applicable codes and good trade practices, which is simply illogical. Defendants Myatt is a licensed
HVAC contractor and is supposed to be an expert in the installation of ductwork and applicable codes;
therefore, Defendants Myatt would have, beyond any doubt, known that the installation of the ductwork
was not being done in accordance with applicable codes and good trade practices. Based upon
aforementioned, Defendants Myatt’s actions give rise to deliberate gross negligence; therefore,

Defendants Myatt’s motion for summary judgement fails and should be denied.

11 CONCLUSION

Defendants Myatt has failed to meet the initial burden of showing an absence of evidentiary
support for the opponent’s case in accordance with Rule 56, SCRCP. Plaintiff Kennedy respectfully

requests the court deny Defendants Myatt’s motion for summary judgement.

!
Plaintiff, Pro Se
May 12, 2023





2A023-CP- 10 -033F¥

STATE OF SOUTH CAROLINA )
) COMMON PLEAS CASE NUMBER
COUNTY OF CHARLESTON )
) 2023CV1010600299
KATHY KENNEDY, ) MAGISTRATE CIVIL CASE NUMBER
APPELLANT )
)
Vs ) IN THE COURT OF COMMON PLEAS
: )
BERNARD MYAT, III )
MYATT AIR CONDITIONING, LLC )
RESPONDENTS )
)
The plaintiff/defendant (circle one), Kathy Kennedy

notice of appeal from the judgment of the magistrate’s court in the above action, to the Circuit Court of

Common Pleas, in the county of Charleston

This notice of appeal is made subsequent to personal notice of the judgment which was received

onthe 28th day of June . 2023.

The appellant’s exceptions to the judgment of the magistrate are set forth as follows:

SEE ATTACHMENT

Dated: July 7. 2023

Af)pellant (or attorney)
KATHY KENNEDY

21





APPELLANT: KATHY KENNEDY APPEAL
MAGISTRATE CASE NO:
2023CV1010600299

RESPONDENT: BERNARD MYATT, Il AND

MYATT AIR CONDITIONING LLC

Plaintiff bases her appeal on the errors of the City Small Claims Court, the Honorable Laura D.
Beck (the Court). The Court erred in granting Summary Judgment as shown below.

First, it appears the Court may have some of the facts of my case confused with another,
because the Court states, “that | was aware that there were problems manifesting with my
HVAC unit.” My case is not about an HVAC unit. My case is about the incomplete, improper
and negligent installation of an entirely new HVAC DUCT SYSTEM in the crawl space, under
my house and the damage to my residence caused by same.

GROSS NEGLIGENCE

The Court erred when it determined there was no valid claim for gross negligence. The Court
states, “As a matter of law, there is no valid claim for gross negligence as the elements for gross
negligence cannot be met.”

On June 1, 2023 the Court heard a Motion for Summary Judgment. During the hearing, Plaintiff
referenced the SC LLR Inspection Reports, previously provided to the Court, which specified
some, but not all, of the applicable codes and standards which the Defendants willfully violated
and the damage to her residence caused by same. The applicable codes and standards
violated by the Defendants were specific codes and standards mandated by SC Code of Laws.

Under SC Code § 15-3-870 (B) , “For the purposes of subsection (A), the violation of a building
code of a jurisdiction or political subdivision does not constitute per se fraud, gross negligence,
or recklessness, but this type of violation may be admissible as evidence of fraud, negligence,
gross negligence, or reckiessness.” In Hampton Hall LLC v. Chapman Coyle Chapman &
Associates Architects AIA Inc, 9:17-cv-01575, (D.S.C. Feb 02, 2018), the Court denied
Summary Judgment, stating evidence of a building code violation may be evidence of gross
negligence.

The role of the judge in deciding summary judgment is “not himself to weigh the evidence ... but
to determine whether there is a genuine issue for trial.” Anderson v. Liberty Lobby, Inc., 477
U.S. 249 (1986). Summary judgment is not the vehicle for weighing the evidence and or
determining witness credibility. Only a trial on the merits can resolve such disputes.” Profitt v.
Tate Monroe Water Assn., Inc., 2013-Ohio-2278. The determination of whether a statute has
been violated is a question of fact for the jury; whether the violation of the statute is the
proximate cause of an injury is also ordinarily a jury issue. Nguyen v. Uniflex Corp., 312 S.C.
417, 421, 440 S.E.2d 887, 889 (Ct. App. 1994). The issue of gross negligence is a question of
fact for a jury to determine. Gentile v. Garden City Alarm Co., 147 A.D.2d 124, 130, 541
N.Y.S.2d 505, 509 (2d Dep't 1989).
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APPEAL MAGISTRATE CASE NO: 2023CV1010600299

ELEMENTS OF GROSS NEGLIGENCE

Gross negligence is the intentional, conscious failure to do something which one ought to do or
the doing of something one ought not to do. Hollins v. Richland County Sch. Dist. One, 310 S.C.
486, 427 S.E.2d 654 (1993). It is the failure to exercise slight care. Clyburn v. Sumter County
Sch. Dist. # 17, 317 S.C. 50, 451 S.E.2d 885 (1994). Where a person is so indifferent to the
consequences of his conduct as not to give slight care to what he is doing, he is guilty of gross
negligence. Jackson v. South Carolina Dep't of Corrections, 301 S.C. 125, 390 S.E.2d 467 (Ct.
App.1989), aff'd, 302 S.C. 519, 397 S.E.2d 377 (1990).

Proving a claim of gross negligence is a three prong requirement; the plaintiff must demonstrate
the (1) existence of a duty of care (2) a breach of that duty (3) an injury resulting proximately
from the breach. Zieger v. Burchwell, 12th Dist. No. CA2009-11-077, 2010-Ohio-2174, 113;
Brown-Spurgeon v. Paul Davis Sys. of Tri-State Area, Inc., 12th Dist. No. CA2012-09-069,
2013-Ohio-1845.

(1) DUTY OF CARE

Defendants owed Plaintiff a duty of care to install the complete duct system in accordance with
applicable codes and standards (e.g., South Carolina Residential Building Codes, International
Mechanical Code, and International Energy Conservation Code).

Duty of care is that standard of conduct the law requires of contractors in order to protect others
against the risk of harm from his actions. It embodies the principle that the plaintiff shouid not be
called to suffer a harm to his person or property which is foreseeable and which can be avoided
by the defendant's exercise of reasonable care. Carolina Winds Owners' Association, Inc. v. Joe
Harden Builder, Inc., 297 S.C. 74, 374 S.E. (2d) 897 (Ct. App. 1988). Under South Carolina law,
there exists in every contract an implied covenant of good faith and fair dealing and an
obligation to perform work in a workmanlike manner. Tharpe v. G.E. Moore Co., 254 S.C. 196,
174 S.E.2d 397 (1970): Commercial Credit Corp. v. Nelson Motors, Inc., 247 S.C. 360, 147
S.E.2d 481 (1966).

(2) BREACH OF DUTY

Defendants failed to install duct system in accordance with applicable codes and standards.
Defendants knowingly failed to install the duct system in accordance with aforementioned. A
conscious failure to exercise due care constitutes willfuiness. Defendants’ actions, and lack
thereof, constituted a Willful Breach of Duty. The applicable codes and standards violated by
Defendants were not guidelines that were open to interpretation or judgment; to the contrary,
they were specific requirements as mandated by SC Code of Laws.

(3) INJURY AS A RESULT OF BREACH OF DUTY

Plaintiff's subflooring/flooring was damaged as a result of Defendants’ willful gross negligence.
The damage to Plaintiff's subflooring and flooring was due to the Defendants’ failure to seal the
ducts, install proper insulation and cover the insulation with a vapor retarder in accordance with
applicable codes, standards and manufacturers’ specifications. Simple negligence is the “failure
to exercise due care, while gross negligence is the failure to exercise slight care." Clyburn v.
Sumter County Sch. Dist. No. 17, 317 S.C. 50, 53, 451 S.E.2d 885, 887 (1994). The
Defendants exercised NO care

Page 2 of 4
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STATUTE OF REPOSE

The Court erred when it stated that “The Statue of Repose under S.C Code §15-3-670 is not
applicable as this is not new construction.”

The Statue of Repose is under S.C Code §15-3-640; not §15-3-670. More importantly, it is not
limited to new construction. My claim is one of an improvement to real property. S.C Code §15-
3-640, provides, in part, “No actions to recover damages based upon or arising out of the
defective or unsafe condition of an improvement to real property may be brought more than
eight years after substantial completion of the improvement ...".

SC Code § 29-6-10, definitions in part, “(3) “Improvement"” means all or any part of any building,
structure, erection, alteration, demolition, excavation, clearing, grading, filling, or landscaping,
including trees and shrubbery, driveways, and roadways on real property.”

STATUTE OF LIMITATIONS CLOCK - SUBSTANTIAL COMPLETION

The Court erred when it determined that the “clock for the Statute of Limitations started running
in January of 2020. The Statute of Limitations does not begin until the contract is substantially
complete, Santucci Constr. Co. v. City of Danville, 128111 App.3d 954, 84 lil.Dec.234, 471 N.E.
2d 1000 (1984).

The clock for the Statute of Limitations has, to date, not started running. The clock does not
start running until after substantial completion of the contract, which to date, has not been
accomplished. The duct boots have not been replaced, the majority of the main supply has not
been replaced and the majority of the main return has not been replaced.

STATUTE OF LIMITATIONS CLOCK - DISCOVERY

Absent the exceptions, “substantially complete” and “gross negligence”, under the Statute of
Limitations, the clock would have started June 2021; thereby making June 2024 the file by date.

In accordance with the discovery rule, the clock runs from the date a cause of action is
discovered or discovered by the exercise of reasonable diligence. | exercised reasonable
- diligence by filing a complaint with the SC LLR, January 2020, at the suggestion of The Town of
James Island’s Inspector, who was unable to make any determinations. The duct seams were
covered with insulation (albeit not by that which was within code); therefore, the fact that they
were not sealed was hidden. It was not until the SC LLR inspected the ducts (part of insulation
removed to expose seams) that the code violation was discovered. Due to Covid-19 shutdowns
and etc., SC LLR was unable to inspect until June 2021 (1% Inspection)/July 2021 (2™
Inspectlon) Based upon SC LLR’s Inspection Reports, | became aware of some of the code
violations June 2021.

Page30f4
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CORPORATE VEIL PIERCING

The Court erred when Bernard Myatt Il (Myatt) was removed as a party “to this action”. Per the
Court, “there is no piercing of the corporate veil cause of action plead or otherwise raised.” In
this specific case, the corporate veil should be pierced. The hearing on June 1, 2023 was one
for Summary Judgement; not the merits of any other issues. The piercing of the corporate veil
cause of action was not plead or raised at the Summary Judgment hearing; therefore, how can
the merits be determined? The question is why did the Court make a ruling on a matter that
was not before it and for which it appears neither party was allowed to address?

CONCLUSION

The Court erred in granting Summary Judgment. Summary judgment is a drastic remedy which
should be cautiously invoked so no person will be improperly deprived of a trial of the disputed
factual issues. Lanham v. Blue Cross & Blue Shield, 349 S.C. 356, 363, 563 S.E.2d 331, 336
(2002), Cunningham v. Helping Hands, Inc., 352 S.C. 485, 575 S.E.2d 549 (2003). “A genuine
dispute of material fact exists “if the evidence is such that a reasonable jury could return a
verdict for the nonmoving party.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).

The Statute of Repose does not limit claims to new construction. The Statute of Repose states
“improvement to real property” and my claim is an improvement to real property.

The Statute of Limitations clock would not start tolling until the contract was substantially
complete. To date, the contract is not substantially complete.

The court was provided evidence of muitiple violations of South Carolina Residential Building
Codes and International Energy Conservation Code committed by the Defendants. Under SC
Code § 15-3-670 (B) , “For the purposes of subsection (A), the violation of a building code of a
jurisdiction or political subdivision does not constitute per se fraud, gross negligence, or
recklessness, but this type of violation may be admissible as evidence of fraud, negligence,
gross negligence, or recklessness.” In Hampton Hall LLC v. Chapman Coyle Chapman &
Associates Architects AIA Inc, 9:17-cv-01575, (D.S.C. Feb 02, 2018), the Court denied
Summary Judgment, stating evidence of a building code violation may be evidence of gross
negligence.

Page 4 of 4
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF CHARLESTON ) CASE NO.: 2023-CP-10-03278
Kathy Kennedy,
RESPONDENTS’ REPLY TO
Appellant, APPELLANT’S NOTICE OF APPEAL
VS.

Bernard Myatt, 111, and Myatt Air
Conditioning, LLC,

Respondents.

N N N N N N N N N N N N

COMES NOW, Respondents, Bernard Myatt, 111 and Myatt Air Conditioning, LLC who,
by and through their undersigned attorney, submits this reply to Appellant, Kathy Kennedy’s,
Notice of Appeal.

INTRODUCTION

On or about April 11, 2023, Appellant filed her Summons and Complaint against
Respondents in Small Claims Court for Charleston County. Appellant, in essence, asserted
allegations for breach of contract against Respondents regarding the installation of duct work at
her residence in November 2018. Respondents filed their answer to the complaint on May 5, 2023,
asserting general denials, as well as a motion for summary judgment based on the grounds that
Appellant’s claims were timed-barred pursuant to S.C. Code Ann. § 15-3-530(1).

On June 1, 2023, the Honorable Laura D. Beck heard Respondents’ motion for summary
judgment. After hearing oral arguments by the parties, Judge Beck took the motion under

advisement. On June 26, 2023, Judge Beck submitted her Order granting Respondents’ motion.
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Appellant subsequently filed this appeal on July 7, 2023. Judge Beck filed her Return on August
7, 2023.

STATEMENT OF THE FACTS

In November of 2018, Respondents contracted with Appellant to install a new duct system
under her house. A written proposal dated November 14, 2018, states that Respondents were to
install a 100% Galvanized sheet metal duct system. (See Ex. A to Respondents’ Motion for
Summary Judgment filed with Magistrates Return). After the work was completed, Appellant
became dissatisfied and filed a Complaint with the South Carolina Department of Labor,
Licensing, and Regulation in January 2020 (See Ex. B to Respondents’ Motion for Summary
Judgment filed with Magistrates Return). On March 29, 2021, an LLR investigator completed
an inspection report (See Ex. C to Respondents’ Motion for Summary Judgment filed with
Magistrates Return). The report states that “Complainant advised the reporting investigator that
she personally observed the installation of the ductwork, and contends the respondent did not seal
the concealed connections of the metal ductwork and the insulation wrap with an approved UL
181 tape.” (emphasis added). It goes on to state that “Complainant indicated the respondent’s
failure to seal the metal ductwork has caused condensation issues that resulted in damaged
hardwood and tile flooring...Complainant advised the reporting investigator that she has
personally attempted to make repairs of the breaches in duct insulation, and provided additional
photographs of metal duct seams that appeared to not be sealed.”

ARGUMENT

The Order of Judge Beck granting Respondents’ motion for summary judgment should be

upheld as Appellant, by her on admission and submissions in this case, filed her complaint beyond

the three-year statute of limitations. Poly-Med, Inc. v. Novus Sci. Pte. Ltd., 437 S.C. 343, 347, 878
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S.E.2d 896, 898 (2022) (citing S.C. Code Ann. § 15-3-530(1)). “The limitations period begins to
run when a party knows or should know, through the exercise of reasonable diligence, that a cause
of action might exist.” Anonymous Taxpayer v. S.C. Dep’t of Revenue, 377 S.C. 425, 439, 661
S.E.2d 73, 80 (2008) (known as the “discovery rule”). “A cause of action should have been
discovered through exercise of reasonable diligence when the facts and circumstances would have
put a person of common knowledge and experience on notice that some right had been invaded or
a claim against another party might exist.” Maher v. Tietex Corp., 331 S.C. 371, 377, 500 S.E.2d
204, 207 (Ct. App. 1998). The failure of the injured party to comprehend the full extent of damages
is immaterial. Barr v. City of Rock Hill, 330 S.C. 640, 500 S.E.2d 157, 160 (Ct. App. 1989).

Appellant knew she allegedly had a breach of contract claim against Respondent when she
filed her complaint with the LLR in January 2020. In fact, she knew or should have known about
any potential breach of contract shortly after Respondents completed its work in 2018 when she
represented to the LLR that she was dissatisfied with the work completed. The discovery rule
applies in this matter and is not tolled by the Statute of Repose, which is not applicable in this
case. Appellant’s assertion that the statute of limitations does not start running until Respondents
complete its contract is simply not the law as set forth in S.C. Code Ann. § 15-3-530(1) or our case
law interpreting same.

CONCLUSION

Appellant clearly failed to file her complaint within the applicable three-year statute of
limitations for her breach of contract claim. As such, this Court should uphold and affirm Judge

Beck’s Order granting Respondents’ motion for summary judgment.
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Charleston, South Carolina

January 25, 2024

By:

s/ Francis M. Ervin, 1l
Francis M. Ervin, 11 (SC Bar# 70900)
Dir Tel: (843) 737-8611 Dir Fax: (843) 790-8828
E-mail: Francis.Ervin@rogerstownsend.com
ROGERS TOWNSEND, LLC
205 King Street, Suite 201
Charleston, S.C. 29401

Attorneys for Respondents Bernard Myatt, 111, and
Myatt Air Conditioning, LLC
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THE STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

APPEAL FROM CHARLESTON COUNTY
Magistrate Court
Laura Dukes Beck, Magistrate Judge

CASE NO.: 2023-CP-10-03278
Magistrate Case No.: 2023CV1010600299

0

APPELLANT: KATHY KENNEDY
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MYATT AIR CONDITIONING LLC

30





APPEAL CASE 2023-CP-10-03278

TABLE OF CONTENTS

Table of Contents ... ... i

Table of AUINOIIEIES ... . o e 2
Statement of Issues on Appeal ... 3
Statement of the Case............. 3

Standard of ReVieW ... . i 4
Statement Of FaCts 4
AT GUMIENES L e 7

l. The Judge Erred in Granting Summary Judgment to Defendants
Despite the Presence of Genuine Issues of Material Fact ................... 7

a. The Judge Erredin Determmmg the Date On Which the Statute of
Limitations Began... e e

b. The Judge Erred in Determining Appellant Kennedy Could Not
Prove Gross Negligence. . 0 9

1. The Judge Inappropriately Determined Appellant Kennedy's Case
Is Solely One of Breachof Contract .............................................. 1

. The Judge Inappropriately Removed Bernard Myatt Il As A Party
ToTheCase ... ... .. . 2

CONCIUSI O oo e 12

Page 1of 12

31





APPEAL CASE 2023-CP-10-03278

TABLE OF AUTHORITIES
CASES

Aas v. Superior Court (2000) 24 Cal. 4th 627,836, .......c..oooiiiiiiiiiiii e, 11
Emerson Elec. Co. v. General Elec. Co., 846 F.2d 1324 (11th Cir.1988) ..................12
Hampton Hall, LLC v. Chapman Coyle Chapman & Assocs., 2018 WL 2305658

D.S.C. May 21, 2018) ..o 10
Hickman v. Grover, 178 W.Va. 258, 358 SSE2d 810 (1987) ............cc oo, 7
Jolly v.Eli Lilly & Co. (1988) 44 Cal.3d 1103, 1109 [245 Cal.Rptr. 658,751 P.2d 923] .............. 7
Koester v. Carolina Rental Ctr., 313 S.C. 490, 493, 443 S.E.2d 392, 394 (1994) ........... 4
Laurens Emergency Med. Specialists, P.A. v.M.S. Bailey & Sons Bankers,

355 S.C. 104, 108-09, 584 S.E.2d 375, 377 (2003). ...coiiiiiiiiiiiii e 4
Mulherin-Howell v. Cobb, 362 S.C. 588, 597, 608 S.E.2d 587, 592 (Ct. App. 2005)............... 4
Paragon Group, Inc. v. Hoeksema, 475 So. 2d 244 (Fla.App. 1985) .......................12
Petersen v. Hubschman Construction Co., 76 lll. 2d 31, 38- No. 1-13-0764 32 40 (1979) ......... 8

Republic Contracting Corp. v. South Carolina Department of Highways,

332S8.C.197,212(S.C. CL App. 1998) ... ..o 9
Santucci Constr. Co. v. City of Danville, 128Iil. App.3d 954, 84 ili.Dec.234,

471 N.E. 2d 1000 (1984). ... oo . B
Stoneledge at Lake Keowee Owners’ Association, Inc. v. IMK Development

C0. LLC, 425 S.C. 276 C. (Ct. APP. 2018 ) .o oo e e e 8
Wise v. Broadway, 433 S.E.2d 857 (1993) ...........oooiiiii i 10

STATUTES AND RULES

South Carolina Rules of Civil Procedure (SCRCP) .........................................4,12
South Carolina Code Section 15-3-670.............cccoiiiii 9
Page 20f 12

32





APPEAL CASE 2023-CP-10-03278

STATEMENT OF ISSUES ON APPEAL

l. Did the Judge inappropriately grant summary judgment to Defendants despite
the presence of genuine issues of material fact?

a. Did the Judge erroneously determine that the date on which the statute of
limitations began to toll was January 2020 despite the presence of evidence
that (1) there was a hidden defect that prevented discovery reasonable
means and (2) the contract was not substantially complete?

b. Did the Judge erroneously determine that Appellant Kennedy could not prove
gross negligence by inappropriately basing her decision, on only one of the
many code violations committed by Defendants?

i Did the Judge inappropriately determine Appellant Kennedy’'s case was solely
one of Breach of Contract, despite the presence of evidence that there are two
distinct claims one of Contract and one of Negligent Construction?

I Did the Judge inappropriately remove Bernard Myatt 1l as a party to the case,
without the issue raised by either party and without a hearing and/or evidence?

STATEMENT OF THE CASE

This case arises out of the construction defects at 774 Norfolk Drive, Charleston
SC. Appellant Kennedy entered into a contract with Defendants Bernard Myatt ill and
Myatt Air Conditioning, LLC (Defendant Myatt), on or about, November 14, 2018 for the
installation of an entirely metal duct system in the crawl space of her residence.
Defendant Myatt failed to complete the construction and installation; and the part that
was installed was not installed in accordance with South Carolina Mechanical Building
Codes and National HVAC Standards. Appellant Kennedy filed a complaint with the
Charleston County Small Claim April 13, 2021. On May 5, 2023, Defendant Myatt,
through counsel, filed a motion for Summary Judgment. A Summary Judgment Motion
was held in front of Judge Laura Beck on June 1, 2023. Judge Beck ruled for the

Defendants on June 26, 2023. This appeal followed.
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STANDARD OF REVIEW

Summary judgment is appropriate where there is no genuine issue of material
fact and it is clear the moving party is entitled to a judgment as a matter of law. Rule
56(c), SCRCP. In determining whether any triable issues of fact exist, the evidence and
all inferences which can be reasonably drawn from the evidence must be viewed in the

light most favorable to the nonmoving party. Koester v. Carolina Rental Ctr., 313 S.C.

490, 493, 443 S.E.2d 392, 394 (1994). Because summary judgment is a drastic remedy,
it should be cautiously invoked to ensure that a litigant is not improperly deprived of a

trial on disputed factual issues. Mulherin-Howell v. Cobb, 362 S.C. 588, §97, 608

S.E.2d 587, 592 (Ct. App. 2005). Summary judgment should not be granted even when
there is no dispute as to the evidentiary facts, if there is a dispute as to the conclusions

to be drawn there from. Laurens Emergency Med. Specialists, P.A. v. M.S. Bailey &

Sons Bankers, 355 S.C. 104, 108-09, 584 S.E.2d 375, 377 (2003). Any triable issues

must go to the jury. Mulherin-Howell v. Cobb, 362 S.C. 588, 608 S.E. 2"d 587

(Ct.App.2005).

STATEMENT OF FACTS

On or about 14 November 2018, Appellant Kennedy entered into a contract with
Defendants Bernard Myatt Il and Myatt Air Conditioning LLC (Defendant Myatt) for the
installation of a new completely metal duct system in the crawl space at her residence.
On or about November 14, 2018, Myatt told Appellant Kennedy’s that the installation
was complete, at which point Appellant Kennedy gave Defendant Myatt a check made
out to Bernie Myatt for $5900.00. Between January 2019 and June 2019, Appellant

Kennedy discovered Myatt had only completed about 40% of the work: the boots had
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not been replaced, the main supply and return ducts had not been replaced and one of
the ducts was flex (all were supposed to be metal). Further, Appellant Kennedy
discovered that part of the supply duct was resting on a gas line and part of the supply
and return ducts were on the ground. Appellant Kennedy contacted Defendant Myatt
who said he would “take care of it”, but never did. Subsequently, on or about June 2019
Appellant Kennedy contacted the Town of James Island and requested an inspection.
John Porcelli, Town of James Island Inspector, (Porcelli) inspected Defendant Myatt’s
partial duct system construction and installation in the crawl space of Appellant
Kennedy’s residence on or about July 2019. A few weeks after John Porcelli’s initial
inspection, Appellant Kennedy noticed some of her floors were buckling. Appellant
Kennedy contacted John Porcelli and asked him to re-inspect. Per Porcelli, there was
nothing to indicate the installation of the duct system was responsible for the floors
buckling; it could be due to a water pipe. The fact that the defect was hidden is clearly
shown by the fact that John Porcelli did not find anything that could cause the damage
to Appellant Kennedy’s flooring and is evidenced by an email to Appellant Kennedy
dated 12/16/2019, in which Porcelli states, “| failed the inspection due to lack of proper
support of the new ductwork, and insufficient mastic at the joints, seams and
connections.” John Porcelli contacted Defendant Myatt regarding his inspection.
Defendant Myatt told Appellant Kennedy in a (recorded) phone conversation, that he
would be at her residence, not the next week, but the next, and he would “tear out
everything” and “redo” everything, including replacing the boots and main supply and
return, which had not been done initially. Between August 2019 and December 2019,

Defendant Myatt repeatedly made promises and excuses to Appellant Kennedy and
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John Porcelli that he would come to Appellant Kennedy’s residence and replace what
he had previously constructed and installed and complete the rest of the duct system.
December 2019, John Porcelli recommended that Appellant Kennedy contact the South
Carolina Department of Labor, Licensing and Regulation (SC LLR) and request that
they inspect the installation of the duct system. On or about January 2020, Appellant
Kennedy contacted the SC LLR and requested an inspection of the partial duct system
constructed and installed by Defendant Myatt. At this point, January 2020 the floors
were no longer buckling. The SC LLR’s first inspection was not conducted until March
2021, over one year from the date Appellant Kennedy requested the inspection, due to
Covid 19. As a result of the inspection, a number of SC Mechanical Building Codes and
National HVAC Standards were found to have been violated; however, none of which,
per the SC LLR inspector, could have caused the damage to Appellant Kennedy's
subflooring and flooring. At the time of the first inspection, the A/C unit had not been
running and Appellant Kennedy's floors were not buckled. At the time of the second SC
LLR inspection, the A/C unit had been running, for a few weeks, and the floors had
started buckling again. During SC LLR’s second inspection, May 25 2021, Appellant
Kennedy allowed the removal of part of the exterior duct insulation, tape and mastic at a
number of points in the duct system, which allowed the inspector to determine that the
metal ducts were not sealed. Failing to seal the metal ducts was the defect that caused

the damage to the subflooring and flooring.
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ARGUMENT

3 The Judge Erred in Granting Summary Judgment to Defendants Despite
the Presence of Genuine Issues of Material Facts.

The presence of genuine issues of material fact precludes the Court from
granting summary judgment.

a. The Judge Erred in Determining the Date On Which the Statute of

Limitations Began.

The genuine issue of material fact is the date the statute of limitations began to
toll in Appellant Kennedy’s case. The issue is genuine because evidence has been
presented that support Appellant Kennedy’s contention that (1) a hidden defect, which is
responsible for the damage to her sub-flooring and flooring, tolled the date on which the
statute of limitations began to run until its discovery by “destructive” means, which was
May 2021; and (2) the statute of limitations has not yet begun to run because the
contract has not reached substantial completion. The issue is material because either
would show that Appellant Kennedy’s case is not barred by the statute of limitations and
summary judgment should be reversed.

The statute of limitations begins to run when the plaintiff knows all of the
essential elements of a cause of action, that is, the injury, what caused the injury and

who caused the injury. Hickman v. Grover, 178 W.Va. 258, 358 S.E.2d 810 (1987). The

discovery rule provides that the accrual date of a cause of action is delayed until the

plaintiff is aware of the plaintiff's injury and its negligent cause. Jolly v.Eli Lilly & Co.

(1988) 44 Cal.3d 1103, 1109 [245 Cal.Rptr. 658, 751 P.2d 923]. Hidden defects that
cannot be discovered without destructive testing provide evidence that they could not be

discovered through reasonable diligence; therefore they toll the statute of limitations.
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Stoneledge at Lake Keowee Owners’ Association, Inc. v. IMK Development Co., LLC ,

425 S.C. 276 C. (Ct. App. 2018)

The SC LLR inspection reports provide evidence that Defendant Myatt violated
multiple SC Mechanical Building Codes and National HVAC Standards; one of which
was willfully failing to seal all of the metal duct longitudinal and transverse joins, seams
and connections. The longitudinal and transverse joins, seams and connections that
Defendant Myatt failed to seal run the entire length of the entire duct system; which
means the defect included the entire duct system. Defendant Myatt covered the ducts
with insulation, tape and mastic thereby rendering the defect hidden. “A hidden defect is
one that is not readily discoverable through reasonable and diligent inspection.”

Petersen v. Hubschman Construction Co., 76 Ill. 2d 31, 38- No. 1-13-0764 32 40

(1979). Neither the Town of James Island Inspector, nor the first SC LLR Inspector
discovered either the hidden defect or were able to determine the cause of the damage
to Appellant Kennedy’s subflooring and flooring. The defect was not discovered until
May 25, 2021 and only after part of the insulation, tape and mastic were cut and
removed from portions of the duct system. Appellant Kennedy acted with reasonable
diligence and could not have discovered or known about the hidden defect at the time
she contacted SC LLR, as alleged by the Judge. Appellant Kennedy filed her complaint
April 10, 2023, less than three years from the date of discovery, May 25, 2021.

Defendant Myatt, to date, has not substantially completed the contract. The
Statute of Limitations does not begin until the contract is substantially complete,

Santucci Constr. Co. v. City of Danville, 12811l. App.3d 954, 84 |ll. Dec.234, 471 N.E. 2d

1000 (1984). “In cases involving construction contracts, the statute of limitations
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generally begins to run when the work is completed.” Republic Contracting Corp. v.

South Carolina Department of Highways, 332 S.C. 197, 212 (S.C. Ct. App. 1998).

The Judge, per Magistrate’s Return, quotes the applicable statute relating to
substantial completion; however, the Judge makes no decisions, findings of fact or
conclusions of law regarding substantial completion and the statute of limitations in
Appellant Kennedy's case. To date, Defendant Myatt has not substantially completed
the contract and the completed part is not within SC Mechanical Building Codes and
National HVAC Standards; therefore the work is 0% substantially complete. The fact
that neither The Town of James Island, nor SC LLR “signed off’ on Defendant Myatt’'s

work provide evidence that the work is not substantially complete.

b. The Judge erred in determining Appellant Kennedy could not prove
gross negligence.

The genuine issue of material fact is whether or not Defendant Myatt performed
the work at Appellant Kennedy’s residence in a grossly negligent manner. The issue is
genuine because evidence was presented that support Appeliant Kennedy’s contention
that Defendant Myatt performed his work in a grossly negligent manner. The issue is
material because gross negligence would bar Defendant Myatt from asserting the
statute of limitations as a defense, per SC Code § 15-3-670.

The violation of a building code “of a jurisdiction or political subdivision
does not constitute per se fraud, gross negligence, or recklessness, but this type of
violation may be admissible as evidence of fraud, negligence, gross negligence, or
recklessness.” SC Code § 15-3-670. The SC LLR inspector reports provide evidence of

not just one building code violation, as alleged by the Judge, per Magistrate’s Return,
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but many violations of SC Mechanical Building Codes and National HVAC Standards

committed by Defendant Myatt. As in_ Hampton Hall, LLC v. Chapman Coyle Chapman
& Assocs., 2018 WL 2305658 (D.S.C. May 21, 2018), this court should find “that while
evidence of a building code violation is not gross negligence per se, such can be
evidence of gross negligence, thus creating a genuine dispute of material fact.” The

Court in Wise v. Broadway, 433 S.E.2d 857 (1993), found that “the violation of a statute

constitutes negligence per se, and is sufficient evidence of recklessness, willfulness,
and wantonness to require the jury to determine whether, in light of all the evidence,
respondent was guilty of reckless, willful, and wanton conduct so as to entitle appellant
to a verdict for punitive damages.”

Defendant Myatt willfully chose not to follow multiple SC Mechanical Building
Codes and National HVAC Standards; codes and standards which are not mere
suggestions, but mandatory. Defendant Myatt’s failure to seal the longitudinal and
transverse joins, seams and connections of the duct system is a major code violation
and it is the one that caused damage to Appellant Kennedy’s sub-flooring and floors.
The longitudinal and transverse joins, seams and connections run the entire course of a
duct system; therefore the entire duct system constructed and installed by Defendant
Myatt is defective.

The Judge, per Magistrate’s Return, erroneously states that Appellant Kennedy
did not raise the issue of gross negligence prior to her motion for summary judgment.
Although Appellant Kennedy did not use the legal term gross negligence, the elements

of such a claim are contained in Appellant Kennedy’s original claim, which the Judge
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quotes, Magistrate’s Return, in part, “Because the duct system install by Myatt was not

within code, it has caused and continues to cause damage to my house.”

. The judge inappropriately determined Appellant Kennedy’s case was solely
one of Breach of Contract.

The genuine issue of material fact is whether Appellant Kennedy’s case involves
a Breach of Contract cause of action, a Negligent Construction cause of action or both?
The issue is genuine because evidence has been presented that support Appellant
Kennedy’s contention that her case involves both. The issue is material because
Contract Law and Negligence Law are two separate areas of law, each with their own
provisions, rules, regulations and statutes. All of the determinations and decisions
made by the Judge were based on the Judge's application of Contract Law and her
failure to consider all of the evidence and Appellant Kennedy’s testimony.

Deviations from standards of quality that have not resulted in property damage
are primarily the domain of contract and warranty law; whereas deviations that result in
property damage, other than the construction itself, would be the domain of negligence.

Aas v. Superior Court (2000) 24 Cal. 4th 627, 636. Defendant Myatt constructing and

installing part of the duct system in a negligent and grossly negligent manner would fall
under Contract Law (Breach of Contract/Warranty). Defects resulting from the negligent
and/or grossly negligent construction and installation which caused damage to
Appellant Kennedy’s subfiooring and flooring would, for the most part, fall under

Negligence Law (Negligent Construction).
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. The Judge Inappropriately Removed Bernard Myatt lll As A Party

The SCRCP specify procedures that are to be followed by a Judge prior to
making a ruling on matters to which the judge has been assigned. The Judge made a
decision to remove Bernard Myatt Il as a party to the case without either party having
raised the matter and without following the SCRCP. The Judge’s decision was made
without notice that there was such a claim, without a hearing and without either party
being afforded the opportunity to present evidence. “The function of a judge is to
receive and weigh evidence on matters before the court and reach a conclusion based
upon that evidence. The majority of courts have held that a party has a right to a
decision upon the facts of his case from a judge who hears the evidence, or a jury who
hears the evidence if the case is tried before a jury. One simply cannot be compelled to

accept a decision from a judge or jury who has not heard the evidence.” Emerson Elec.

Co. v. General Elec. Co., 846 F.2d 1324 (11th Cir.1988); Paragon Group, Inc. v.

Hoeksema, 475 So. 2d 244 (Fla.App. 1985).

Bernard Myatt Ill should not be removed as a party to the case.

CONCLUSION

Based on the foregoing, Appellant respectfully requests that this court reverse

the decisions of the Magistrate Court.

THY KENNEDY
APPELLANT, PRO SE
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