From: Kat

To: Court Of Appeals Filings

Subject: Kathy Kennedy v. Bernard Myatt, III- 2024-000210
Date: Monday, May 6, 2024 7:57:59 PM

Attachments: CA-ROA2.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Please find attached Record on Appeal Part 2


mailto:katrrme@gmail.com
mailto:ctappfilings@sccourts.org

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

STATE OF SOUTH CAROLINA TRANSCRIPT OF RECORD

COUNTY OF CHARLESTON CASE NO.:2023-CP-10-03278

January 31, 2024
BEFORE: The Honorable Robert Bonds
KATHY KENNEDY,
Plaintiff,
Vs.
BERNARD MYAT, III, et. al,

Defendants.

APPEARANCES:

Kathy Kennedy.
Appearing Pro Se.

Francis Marion Ervin, Esqg.
Appearing for Defendants.

Recorded by: Video Courtroom

Transcriber: Natalie Dahl, RPR
SC Official Court Reporter
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NOTE: Pursuant to Rule 607 (H) (1) (B), SCACR "A
Court REPORTER SHALL RECEIVE THE FEE OF $1.00 PER
PAGE FOR FURNISHING A COPY OF A PREVIOUSLY PREPARED
TRANSCRIPT." All requests for a copy of the
enclosed transcript shall be sent to: Natalie
Dahl, RPR, P.O. Box 762, Conway, SC 29526
INDEX
Description Page

(None)

EXHIBITS

(None)

Transcript Legend

Dash (--) Indicates an interruption in
speech

Ellipses (...) Indicates trailing off in speech

Phonetic (ph) Indicates a phonetic word

(Indiscernable) Indicates word(s) are not
discernable due to audio recording
quality
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PROCEEUDTINGS
THE COURT: Okay. We have an appeal, madam
clerk?
THE CLERK: Yes. Ms. Kennedy.

THE COURT: All right. Ms. Kennedy, come on

up .

Ms. Kennedy?

MS. KENNEDY: Yes.

THE COURT: Come on up, ma'am.

MS. KENNEDY: All right.

THE COURT: That's fine. Right there. All
right. So, ma'am, let me ask you, are you Kathy
Kennedy?

MS. KENNEDY: Yes.

THE COURT: So, ma'am, are you the appellant?
Are you appealing a decision that was made in
magistrates court?

MS. KENNEDY: Yes.

THE COURT: And could you tell me -- do you
have that --

MS. KENNEDY: I can get it for you.

THE COURT: Yeah. Can you tell me -- this
was —-- when you were bringing the claim, and the
magistrate didn't rule in your favor, or was the

claim brought against you? Tell me about that.
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MS. KENNEDY: I brought a claim.

THE COURT: Yes, ma'am.

MS. KENNEDY: And the magistrate judge ruled
in the defendant's favor, and, so, hence the
appeal.

THE COURT: Okay. So it was a claim for
what, ma'am? What were you trying to --

MS. KENNEDY: It was actually a defect of
construction.

THE COURT: Okay.

MS. KENNEDY: I hired Bernie Myat to install
a new duct system under my -- in the crawlspace
under my house.

THE COURT: Yes, ma'am.

MS. KENNEDY: And he said everything was
complete, so I paid him.

THE COURT: Right.

MS. KENNEDY: And then I found out probably
two or three months later that he hadn't actually
completed all of the work, maybe only about
40 percent.

THE COURT: Yes, ma'am.

MS. KENNEDY: And looking under the house,
part of the -- in part of the ductwork was on a gas

line, and the (indiscernible) and return were never
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actually replaced, but they were on the ground. In
a flood zone, you can't have that.

THE COURT: All right. Well, hold on one
second. So did you present that case to the
magistrate, and the magistrate made a ruling? Were
you seeking money damages as a result of the case?

MS. KENNEDY: Basically, kind of, yes.

THE COURT: Okay.

MS. KENNEDY: Just for the installation, and

the whole thing, because he never finished doing

it.

THE COURT: I understand.

MS. KENNEDY: And, plus, the damage -- one of
the defects was he did not -- he did not seal the

interior of the seams on the duct (indiscernible),
which was covered up by insulation, so no one found
it. (indiscernible) . The first inspector from
South Carolina LLR didn't find it as far as what
was causing the damage to the floor. Originally, I

was told it could be a water pipe.

THE COURT: All right. Let -- that's all
right.

MS. KENNEDY: Sorry.

THE COURT: That's all right. But I just
need a little bit of an overview. I don't want to
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get down into the weeds at this point, and I'1l1l
explain why in just a second.

So what was the magistrate's decision? The
magistrate did not find in your favor?

MS. KENNEDY: Correct.

THE COURT: So as a result of that, you filed
this appeal; is that right?

MS. KENNEDY: Correct.

THE COURT: Okay. Hold on one second.

And, Mr. Ervin?

MR. ERVIN: Yes, Your Honor.

THE COURT: And you represent?

MR. ERVIN: Myat Air.

THE COURT: Hold on one second. What I would
like to do now -- now that I have a little bit of
an overview, let me review the magistrate's return.

You can have a seat.

Ma'am, I'm returning the magistrate's return.
I don't know if you got a copy of that?

MS. KENNEDY: Yes, sir.

THE COURT: So what I have to do now is that
is, in essence, the magistrate's decision on what
happened, because it's not a recorded record where
they are recording everything. It is not a

recorded record, and so this i1s the return. So
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give me a second to review this, please.
(A pause in the proceedings.)

THE COURT: All right. So, ma'am, let me ask
you this. You understand that at an appeal -- and
the reason why I stopped you a little bit earlier,
is it sounds like, obviously, there were things
that were not finished, and/or what was done, was
not done correctly. Is that a fair statement?

MS. KENNEDY: Yes.

THE COURT: That's what it sounded like to
me . There was a lot of things that, perhaps, were
supposedly done, that weren't done, and there were
things that were done, that perhaps were not done
properly, and that resulted in some damages
obviously; is that fair?

MS. KENNEDY: Correct.

THE COURT: So you understand an appeal,
ma'am, what I'm to do now is to look at legal
issues that may arise?

MS. KENNEDY: Yes, sir.

THE COURT: Legal issues, errors that the
judge made, legal errors that the judge made.
That's what I'm looking into.

MS. KENNEDY: Okay. And so --

THE COURT: Hold on one second, and then I'1l1l
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give you a chance to talk.

So I'm not really here to get into, you know,
the floor buckling or the fact that they had
something on the ground. I appreciate you telling
me that. It gives me an idea of what the case is
about, but those are not the issues here.

I've read the return, and it looks 1like a 1lot
of returns, focusing on statute of limitations and
these types of matters. And so tell me about the
legal issues, what legal errors you believe the
magistrate made.

MS. KENNEDY: Okay. Your Honor, I addressed

all of those in my -- I don't know if you had a
chance to read that. I can go through and read all
of them, but the primary -- the three main issues
are that the judge -- the magistrate judge based

everything on her determination that it was a
breach of contract. It was solely a breach of
contract. That is not the case. It also involves
negligent construction, which is a completely
different area of law.

To base her decision on -- she did not take
into consideration the fact that the defect that
caused the damage to my floors was hidden, and it

was not discovered until June of 2021. I could not
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have known that I had a case, per se, with that
until June of 2021.

According to the response, they are claiming
that I somehow observed the installation on the
duct system based on something Chris from LLR said,
which 1s inaccurate. At that point in time, I was
not in the crawlspace under my house observing them
installing this ductwork. First of all, I was
still recovering from surgery and radiation from
bilateral breast cancer, and I was still undergoing
treatment. I was not under my house.

And even 1f I was under the house, I wouldn't
have known what they were doing. I'm not an expert
in building codes or standards or anything like
that. They are claiming that I should have known
at that time, but if I would have known Bernie did
not finish the work, I certainly would not have
paid him.

The other thing is -- the next thing is that
the magistrate judge determined that I could not
prove gross negligence, based on her statement, or
only looking at the one violation of him not
(indiscernible) . That is the least of the
violations. There are at least about four or five

other major violations that South Carolina LLR
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discovered that are evidence of gross negligence.

THE COURT: I saw the LLR report, yes, ma'am.

MS. KENNEDY: But, like I said, the judge
made her decision only on the basis of
(indiscernible) .

THE COURT: All right. What else?

MS. KENNEDY: The substantial completion, it
doesn't start -- the time doesn't start until
substantially complete, according to case law.

That is what I found. She -- she -- she guoted the
statute for the change of completion, but she never
made a ruling on 1it.

THE COURT: You are saying that the -- that
she didn't make a ruling, but it's your belief that
there has to be substantial completion before
statute of limitations would run?

MS. KENNEDY: That is according to the case
law I found.

The next is that she made a determination
that without a hearing, without either party
bringing -- without any evidence or anything else,
she arbitrarily determined that Bernie Myat the
Third should be removed as a party, which, to me,
that's in violation of due process. I'm not an

attorney, so I can't....

10
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THE COURT: Well, you are doing pretty good.

MS. KENNEDY: I can't really say that -- from
everything that I have read, case law that I tried
to look up, you don't make a determination like
that without having any evidence, without hearing
any evidence. And when there's not a complaint
before you, it absolutely makes no sense to me,
Judge. I'm sorry, but it makes no sense.

THE COURT: All right.

MS. KENNEDY: The other issue is that -- and
this is really kind of coming to light, so I really
didn't have a chance to bring anything up with
it -- isn't the -- everything that is submitted to
the Court, I'm supposed to get a copy of that,
correct?

THE COURT: Well, I'm not in the
question/answer business today, and I don't mean
any disrespect by that, but I can't give legal
advice as it relates to that. So, go ahead.

MS. KENNEDY: I guess, for the record, I
never received correspondence from Bernie as far as
their response or change of attorneys or anything
else.

THE COURT: You never got a copy of their

answer?

11
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MS. KENNEDY: Correct.

THE COURT: Have you seen the answer?

MS. KENNEDY: Yes, sir. I found it when I
was looking to verify the date and time for this.

THE COURT: And so let me just ask you: When
did you get a copy of the answer?

MS. KENNEDY: Today 1s -- it was probably
three days ago.

THE COURT: All right. Anything else you
want to tell me?

MS. KENNEDY: I believe -- I think that's
about 1it.

THE COURT: Okay. All right. Thank you very
much.

All right, Mr. Ervin.

MR. ERVIN: Thank you. May it please the
Court.

Certainly, it is our position that the
magistrate made a right ruling to the motion of
summary judgment. Ms. Kennedy claims she filed,
really, a breach of contract action, is what she's
alleged, and negligence in installation of the
ductwork.

So when she filed the suit in April of '23,

we responded, answered, and then moved for summary
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judgment based on statute of limitation.

Your Honor, we believe that it falls squarely
within 15-3-530, which is a three-year statute of
limitations for breach of contract, for negligence,
for gross negligence. And so it's our position, as
we set forth in our motion for summary Jjudgment,
that I think as part of the judge's return, and if
you have a copy of that, is that judge
(indiscernible) . This is a three-year statute of
limitation. She filed suit -- it's kind of not
really a moving party, but there is different dates
where she knew or should have known a cause of
action had arisen against my client.

And so, Judge (indiscernible) goes through
that scenario. And from Ms. Kennedy's reply, I
guess her brief -- I mean she, in essence, sets
forth when she knew or should have known about
these issues, and it kicks off with November 114,
2018. That i1is the date of the contract, and that
contract was attached as Exhibit A to our motion
for summary judgment and is part of the record.

Based on her brief, she indicated that on
November 4, 2018 contractors entered, Mr. Myat does
the work, and actually completes it in November of

2018. She indicates she discovered that the job
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was incomplete or issues with it. She makes that
discovery between January and June of 2019.

So, Your Honor, it's our position that
shortly after my client left the premises, she
discovered -- she knew or should have known an
issue, you know, there was a cause of action
against my client, and that certainly arose between
June or early January of 2019, to June of 2019.
The clock begins to run then.

And then she calls the Town of James Island.
An inspector comes out. He comes out in June. He
inspects, and then actually writes an email in
December of 2018 setting forth some issue where he
did not pass the installation inspection. There
were boots that weren't replaced, return duct not
replaced, flex duct not being used, and supply
return ducts on the ground.

Certainly, by December of 2019, she knew or
should have known a cause of action against my
client based on the Town of James Island's
inspection. And that is -- in August of 2019, she
indicates, and this i1is in the record, that's when
she first began noticing some issues with buckling
in the floor, which ultimately was the issue of

some condensation buildup on the ductwork causing
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the flooring to buckle, and that was in August of
2019. Your Honor, we believe that triggers another
discovery point (indiscernible).

Then we have the report from James Island in
December of 2019. And after James Island does that
inspection, they recommend she contacts LLR, and
she does in January of 2020. We believe that is
another point in time where she knew or should have
known of the issue against my client.

She does not file suit until four years, six
months after we believe the first discovery, which
was November/December of 2018, certainly by
January 2019.

Then, by January of 2020, when she files a
complaint with LLR, that is still three years and
three months before she actually files a suit. In
that complaint, and it is attached as Exhibit C to
our motion for summary judgment, she does make
representations to the inspector at LLR that she
observed the installation, that she observed that
he did not make certain seals, and that he did not
use a certain type of tape for the ductwork, and
that the failure to use this sealant caused
condensation and caused the damage to her floor,

which she recognized back in August of 20109.
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So, Your Honor, it's been our position, and
certainly for a summary judgment, that the judge
granted that, that Ms. Kennedy knew or should have
known well before she filed that complaint in April
of '23, that she was outside of the statute of
limitations. She knew or should have known as
early as December of 2019, and certainly as late as
January of 2020, that she had a cause of action
against my client and did not exercise that right
until after the statute had run.

So, Your Honor, for those reasons, we would
say that Judge Beck (ph) made the right call. She
complied with the law. It was a three-year statute
of limitations, which Ms. Kennedy missed when she
filed in April of 2023. So we ask the Court to
affirm the magistrate's finding.

THE COURT: All right. Anything else?

MS. KENNEDY: Yes.

THE COURT: Yes, ma'am.

MS. KENNEDY: To hammer sort of what he said,
when South Carolina -- when the Town of James
Island, John Kelly, came up and did his inspection,
at that point there was no (indiscernible). When
he came out for a second inspection after that, he

told me that there was nothing in the
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installation -- or construction or installation of
the duct system that led him to say that there was
something wrong with it that caused the floors to

buckle.

He told me that it could be a water pipe
break, a leak, or something like that. So -- and
when we talked to Bernie Myat, he said there is
nothing that would have caused that with his
installation. And, as a matter of fact, Bernie
kept telling me he was going to come back and
review everything that needed to be done, and never
did.

When the first LLR inspector came out, and
that was March of 2021, with everything with Covid,
it was 1like a year -- over a year before they ever
came out. He, too, told me that there was nothing
in the construction or installation that could have
caused —-- that he could see that would have caused
floor damage.

At that point in time -- it was the next day
I contacted LLR. I spoke with the chief
investigator. Last name is Todd. And I -- I said,
Well, what could have caused it? There is no water
-- there's no water break or anything like that.

(Indiscernible) come out, and he said -- I said, Is
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there anything in the installation or construction
that could cause it?

THE COURT: Right.

MS. KENNEDY: He listed not sealing the seams
or connectors, not having proper installation, not
having proper barrier, whatever -- some type of a
barrier. There was a couple of other things he
said. I said, Well, then, let me see if I can see
anything with the seams. At that point, I went
under my house -- actually, I looked down the floor
registers to see, because you could see down in the
ductwork and see where there was gaps, because they
never fixed that, replaced those.

So I took pictures of those, and I took

pictures what looked like where it wasn't sealed.

I sent those to Chris -- Chrisco (ph), the
investigator. That's where he came up with this
stuff in this first inspection report. Because if

I would have brought this up to him prior to the
inspection, and if he did not take a look at that,
then he wasn't doing his job. And I do not believe
that the man wouldn't have implicated himself as
far as not doing his job. It's in his inspection
report.

To reiterate, I'm sorry, but there is this

60





10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

much room under my house. It's not like I can get
a lounge chair and sit there and watch the
installation. To me, that is just ludicrous. I
was not under my house watching them install the
ductwork, and I took Bernie at his word that he
completed it. If I would have known he didn't
complete it -- and I'm sorry for repeating

myself -- but I would not have paid him.

THE COURT: All right. Well, I'll say this,
Ms. Kennedy: Number one, I think that, perhaps,
some of the information that you got and was
provided to you (indiscernible) may have been the
right information or may have been the wrong
information, or they didn't know, or they were
telling you things that they weren't sure, or we
didn't think this was related. And, you know, I
think that you did what a lot of people would do,
and that is you relied on what they told you.

I know also there was health issues, and I
certainly understand that. But I will tell you, I
reviewed the return of the magistrate that is in --
goes into a good bit of detail. It is longer than
most of the returns I've seen from a magistrate.
And what I will have to say is I believe that the

statute of limitations, regrettably, had run.

19
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And so I think that the magistrate lays out a
fairly well-written return as to her findings, as
to what the law is as it relates to the statute.
I'm not -- not familiar with the substantial
compliance matter we talked about as it relates to
the law. I think the magistrate is correct in her
findings --

MS. KENNEDY: Can I ask one guestion before
you make your decision?

THE COURT: Ma'am. No, ma'am. No, ma'am.

So what I'm going to do is I'll affirm the decision
of the magistrate, and I'll dismiss the appeal.

MS. KENNEDY: So my next step 1is going to the
court of appeals, correct?

THE COURT: I'm not in the answering
business, ma'am. All right. Thank you. T will
tell you this: My clerk will prepare an order, and
so the clerk of court will mail you or e-mail you a
copy.

Madam clerk, is that correct?

Because I want to make sure that you get my
order.

MS. KENNEDY: And you will respond to each of
the items in my --

THE COURT: No, ma'am.

20
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MS. KENNEDY: -- brief? So you'll just --

THE COURT: I'll enter an order saying that
I'm affirming the decision of the magistrate and
dismissing the appeal. That is what my order will
say.

You have her e-mail?

THE CLERK: I do. I want to make sure I have
the correct address. We have to mail it. It's the
Norfolk Drive address?

MS. KENNEDY: Yes.

THE COURT: We'll make sure that you get
that.

MS. KENNEDY: Great.

(Whereupon, the Webex hearing concluded.)
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Dealer

Heating & Cooling Systems

alt
'ﬂiie a.E. .

Proposal submitted to: Mrs. Kathy Kennedy Date: _Nov. 14, 2018

(Job Address)

Street 774 Norfolk Drive

City _Charleston State SC Zip 29412 Phone: __

EMAIL ADDRESS:

Myatt Air Conditioning proposes to furnish and install the following equipment and materials in accordance with the conditions and specifications offered in this proposal.

EQUIPMENT
Heat Pump Tons Cooling Tons Gas Pack Tons Gas Furnace BTU's
Heat Pump Tons Cooling Tons Gas Pack Tons Gas Furnace BTU’s
Heat Pump Tons Cooling Tons Gas Pack Tons Gas Furnace BTU’s
Heat Pump Tons Cooling Tons Gas Pack Tons Gas Furnace BTU’s

PIPING

Tie into the existing electrical Tie into electrical by an electrician Tie into existing gas piping
Tie into the existing flue Electrical circuits for unit(s) Gas piping for unit(s)
Disconnect/ switch inside/ outside Gas shut off value Flue piping with cap, flange,collar

DUCT AND MISCELLANEOUS
Tie into existing ductwork X

Duct joints sealed
100% Galvanized sheet metal duct system(s)

Install new aluminum return & supply grille(s) X

X | Formaldehyde free duct wrap w/ vapor barrier
New attic platform

Attic platform/ outdoor platform

Equipment foundation

Galvanized sheet metal hood Reuse existing refrigerant tubing & low voltage wiring

Anti- Corrosion spray on condenser coil ($375.00 value)

New refrigerant tubing and low voltage wiring

X | Removal of all debris and site clean up X | 6ml moisture barrier

X | Insulation seams Reuse existing equipment foundation

CONTROLS AND SAFETY
Thermostat:
Digital
Emergency shut off(s)

Touch screen Auto change

Reuse existing emergency shut off (s) Smoke Detector

Secondary drain pan(s) Reuse existing secondary drain pan(s)

Install Exhaust Fan

Programmable

Test and Balance Exhaust Fan Ductwork

OFFICE (843) 795-0229 FAX (843)795-0225 1235 CAMP ROAD, CHARLESTON SC 29412 WWW.MYATTAC.COM
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SYSTEM OPTIONS

Standard Efficiency Medium Efficiency High Efficiency

Manufacturer Existing

Compressor Warranty

Parts Warranty

Thermostat Warranty

Labor Warranty

Heat Warranty

Cooling Efficiency

Refrigerant

Indoor Fan

Controls

SCE&G Rebate

TOTAL $5900.00

Myatt Air Conditioning and the customer agree that any alterations or deviations from the specifications from the specifications in the contract agreement, including
extra costs will be executed only upon written orders, and will become an extra charge over and above the contract price. All agreements are contingent upon delays,
accidents, or strikes beyond our control. It is agreed and understood by the parties that all equipment and parts, which are sold pursuant hereto, shall not become
fixtures or part of the real estate where they are placed. Said parts and equipment shall at times remain personal property and the title thereto shall remain in the
seller until payment in full is received. Buyer hereby agrees that all parts and equipment may be repossessed in the event of non-payment. Buyer agrees to any
reasonable attorney or collection fees incurred by Seller in securing payment for this contract. It is mutually agreed that this agreement does not cover any work
required because of negligence, misuse of equipment, or because of fire, flood, acts of God, shortage of electrical or water supply, sabotage, or damage caused by
freezing.

COMMIENTS:

A+ Angie’s List Rating

Myatt Air Conditioning Proposal Accepted By
Authorized Signature Authorized Signatuye /

/ /

/
Benwie Wyaty Date : / Date
R = =
State Licensed Mechanical Contractor #M110716 \ /
\

All material is guaranteed to be as specified. The Spécifications and conditions are satisfactory and are
All work is to be completed in a professional accepted. Myatt Air Conditioning is authorized to do the
manner according to the International Mechanical Code. work as specified.

Myatt Air Conditioning looks forward to being your full service air conditioning and heating supplier.
THANK YOU for the opportunity to earn your business.
Sincerely,
Bernie Myatt

Proposal is good for 30 days from the above date

OFFICE (843) 795-0229 FAX (843)795-0225 1235 CAMP ROAD, CHARLESTON SC 29412 WWW.MYATTAC.COM
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Subject:

Re: Kathy Kennedy - 774 Norfolk - meeting
From:

Kat <kak@knology.net>

Date:

12/1%/2019, 9:31 aM

ie b=

John Porcelli «<jporcelli@jamesislandsc.us>

Hi John,

I need the inspection report that includes a pass/fail for esach and every
code for residential duct system installation; I was told there was a
checklist for inspections that covers the aforementioned. Is today
(12/19/2019) a good day to come by and pick it up?

Fegards

FKathy Fennedy

on 12/16/2019 Z2Z:46 PM, John Porcellil wrote:

-

N,

Hi Eathy,

WoN

>

> Per your request, please note the following:

>

>

> On July 2, 2019, I did a mechanical rough inspecticn at 774 Norfolk

[

rive, James Island, SC. The work included new ductwork installed in the
rawlspace of a single-family residence.

0

WoOW oY

SN

I failed the inspection due to la

ck of proper support of the new
ductwork, and insufficient mastic at e

the jeoints, seams and connections.

AT ARV

A"

N

Best regards,

N

AV

Yo

John Porcelli, CBO

>

> Town of James Island, SC
>

> 1122 Pills Bluff Road

> James Island, SC 29412

>

67






-' F_f_;l South Carolina
Q Department of Labor, Licensing and Regulation

Office of General Counsel

110 Centerview Drive Office of Disciplinary Counsel Henry D. McMaster
Post Office Box 11329 Governor
Columbia, SC29211-1329

Phone: (803) 896-4300 Emily H. Farr
FAX:(803) 896-4471 Director

August 16, 2021

Ms. Kathy Kennedy
774 qufolk Dr.
James Island, SC 29412

RE: In the Matter of: Myatt Air Conditioning, LLC
License No.: CLM.110716 MC
Bernard J. Myatt, III
Certificate No.: CQM.16365 PQ
Case No.: 2020-18

Dear Ms. Kennedy:

Enclosed please find a copy of the action of the South Carolina Contractor’s Licensing Board
regarding the above-referenced licensee.

Thank you for your interest in the safe practice of these professionals in this state. Please do
not hesitate to contact Ms. Shelby H. Sutusky directly should you have any questions concerning this
matter at (803) 896-4312 or by via email shelbv.sutuskv(@llr.sc.gov.

Sincerely,

( ) O\ Y Y] L
(e STV
O’Linda S. Mack
Legal Assistant to

J. Gabe Coggiola
Assistant Disciplinary Counsel

Enclosure
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SOUTH CAROLINA DEPARTMENT OF LABOR, LICENSING AND REGULATION
BEFORE THE SOUTH CAROLINA CONTRACTOR’S LICENSING BOARD

In the Matter of:

MYATT AIR CONDITIONING, LLC
License No.: CLM.110716 MC

BERNARD J. MYATT, III CONSENT AGREEMENT
Certificate No.: CQM.16365 PQ

Respondents,

Case No.; 2020-18

By agreement of the South Carolina Contractor’s Licensing Board (hereinafter “the
Board”) and the above-named Respondents, the following disposition of this matter is entered
pursuant to the provisions of S.C. Code Ann. § 1-23-320(f) (1976, as amended). in lieu of, inter
alia, a hearing before a hearing officer or panel appointed by the Board. For purposes of this
Agreement, Respondent Myatt Air Conditioning, LLC, (“Myatt Air") and Respondent Bernard J.
Myatt, [TIT (“Myatt”) will be referred to collectively as “Respondents.” Respondents, admitting
the allegations herein and agrecing to the sanctions as set forth below, agree o waive the
authorization, filing, and service of a Formal Complaint and formal hearing procedures.

FINDINGS OF FACT

1 At all times relevant to this matter, Myatt Air possessed a mechanical contractor’s
license, first issued by the Board on April 8, 2009, At all times relevant to this matter,
Myait served as the qualifying party for Myatt Air. The Board first issued Myatt his
certificate on April 8, 2009,

2. Respondents admit that the Board has personal jurisdiction over Respondents and
jurisdiction over the subject matter in this case.

3, On or about November 14, 2018, Respondents entered into a contract with a homeowner
(“Homeowner”) to install new ductwork for the HVAC unit at a single-family dwelling in
James Island, South Carolina (“Subject Property™) for the total cost of § 5,900.00.

4, Respondents failed to pull a permit prior to starting work as required by the authority
having jurisdiction. However, Respondents pulled a retroactive permit after completing
the work.

3 After Respondents completed the job, Homeowner became dissatisfied with

Respondents’ work.

1of4
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On or about January 19, 2020, the South Carolina Department of Labor, Licensing, and
Regulation received a complaint against Respondents and assigned Investigator Chris
Cudd to investigate. On or about April 6, 2020, Investigator Cudd mailed Respondents a
Notice of Complaint.

On or about March 19, 2021, Investigator Cudd inspected the Subject Property.
Investigator Cudd issued an Inspection Report on March 29, 2021 noting that
Respondents” work violated two code sections of the 2015 International Residential
Code: Section M1601.4.1 and M1601.4.4.

The Subject Property was re-inspected on May 25, 2021, by Investigator Thomas Brown.
In an Addendum Inspection Report issued on June 2, 2021, Investigator Brown noted the
following deficiencies:

a. Cool air was leaking through a ductwork joint in the craw! space. Additionally,
several duct insulation jackets exhibited positive pressure. This is in violation of
Section M1601.4 of the 2015 International Residential Codec.

b. The ductwork was not separated from the earth by four inches of space. This is in
violation of Section M1601.4.8 of the 2015 International Residential Code.

Respondents waive any further findings of fact in this matter.

CONCLUSIONS OF LAW

Respondents are in violation of S.C. Code Ann. § 40-11-110(A)(2). in that they engaged
in substandard work at the Subject Property.

Respondents are in violation of S.C. Code Ann. § 40-11-110(A)(13), in that they failed to
obtain a building permit as required by a local or state government before engaging in
construction.

Respondents waive any further conclusions of law with respect to this matter.

THEREFORE, IT IS ORDERED WITH RESPONDENTS® CONSENT THAT:

¥:

2

Respondents’ license and certificate shall be publicly reprimanded.

Respondents shall pay a civil penalty of ONE THOUSAND DOLLARS ($1,000.00) to
the Board within Thirty (30) Days of the effective date of this Agreement. Said penalty
shall not be deemed paid until received in full by the Board in the form of a money order
or cashier’s check.

Respondents have full knowledge that they have the right to a hearing and to be
represented by counsel in this matter, and freely, knowingly, and voluntarily waive such
rights by entering into this Consent Agreement. Respondents understand and agree that
by entering into this Consent Agreement they voluntarily relinquish any right to judicial
review of Board action(s) that may be taken conceming any related matters.

20fd
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Respondents understand and agree that if they fail to meet the conditions agreed to in this
Consent Agreement, Respondents’ license and certificate may be suspended pending
compliance. Non-compliance may result in further discipline. Any license law violations
by Respondents shall constitute a failure to meet the conditions of this Consent
Agreement.

Respondents understand and agree that this Consent Agrecement will not become effective
unless and until approved by the Board. Respondents understand and agree that this
Consent Agreement, if approved, will be disseminated as a public action of the Board in
the manner provided by law. Respondents understand and agree that if this Consent
Agreement is not approved, it shall not constitute an admission agamnst interest in this
proceeding or prejudice the right of the Board to adjudicate this matter.

Respondents understand and agree that if this Consent Order is approved, it shall become
a public document under the South Carolina Freedom of Information Act, section 30-4-
10, et seq.

Respondents shall promptly advise this Board in writing of any changes in address,
practice, privileges, professional status, or compliance with this Agreement.
Correspondence and copies of reparts, notices and payments of civil penaltics mentioned
herein shall be directed to:

S.C. Dept. of Labor, Licensing and Regulation
ATTN: Contractor’s Licensing Board - Compliance
Post Office Box 11329

Columbia, SC 29211-1329

This Consent Agreement shall take effect immediately upon acceptance by the Board.
AND IT IS SO AGREED.
SOUTH CAROLINA DEPARTMENT OF

LABOR, LICENSING AND REGULATION
CONTRACTOR’S LICENSING BOARD

08/12/2021 dm‘! £ *éj— —

Date DANIEL B. LEHMAN, CHAIRPERSON

(signatures un following page)

3of4
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WE CONSENT:

Ml A cnl Mﬁ/ /}’ M ﬁq A
MY : ah
ga;AWNNG Dae

Respondent

Mﬁ“ N

BERNARD J. MYATT, Il Date
Respondent

.

SHELBY H. SUTUSKY, ESQ.
Assistant Disciplinary Counsel

P.O. Box 11329

Kingstree Bldg., 110 Centerview Drive
Columbia, SC 29211-1329

(803) 896-4312

5| 7| zeal

Date
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FL)_R_l South Carolina
2 Q e Department of Labor, Licensing and Regulation

Division of Professional and Occupational Licensing

T e terRewW BTive Office of Investigations and Enforcement Henry D. McMaster

Post Office Box 11329 Governor

Columbia, SC29211-1329

Phone: (803) 896-4470 Emily H. Farr

FAX: (803) 896-4656 Director
Inspection Report

Date: March 29, 2021

To: Myatt Air Conditioning LLC
1235 Camp Road
Charleston, SC 29412-9212

From: Chris Cudd, Investigator
Email: Chris.Cudd@llr.sc.gov

ce: Kathy Kennedy
Case file #: 2020-18 Site location: 774 Norfolk Drive, James Island, SC 29412
Present at [nspection:  Complainant — Kathy Kennedy Complainant’s brother — Cary Craven

The items listed below were observed on March 19, 2021, at the site referenced above for the
Contractors’ Licensing Board. The purpose of the inspection was to determine if codes and/or standards
violations exist that may warrant action against the respondent Myatt Air Conditioning LLC based upon
a complaint filed with this agency. The respondent may address the items found in the report; however,
the department must receive the written response which may be sent via e-mail within ten business days
of receipt of this notice or no later than April 12, 2021.

Complaint Items

1. Complaint: Improper installation of new ductwork system.

Investigator’s Observation: The reporting investigator’s attention was directed to the installation of
a new system of ductwork attached to an existing 3 ton HVAC package unit. Complainant indicated
the respondent installed the package unit on June 15, 2015 (Exhibit A). HVAC equipment is open
for inspection violations for a period of 48 months after initial installation. The statute of limitations
has expired to inspect the package unit for violations.

Complainant contends the new ductwork is not compliant for the following reasons.
e Improper sizing per Manual “D” requirements

e Improper support of ductwork —end run supported by gas line and plumbing drains
e Inadequate clearance of trunk line from grade
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e Improper sealing of metal duct joints. UL 181 tapes and mastics not used to seal joints. No
duct leakage test performed.

e Register boots not sealed to subfloor/ not replaced as part of new install

e Duct insulation not marked with required markings at required intervals — Manufacturer’s
name, R value of insulation, flame spread and smoke-developed indexes

e Inadequate provisions provided to prevent condensation from forming on ductwork

Complainant indicated the respondent also failed to obtain a permit from the local authority having
Jurisdiction, prior to installation of the ductwork. Complainant also indicated the contract called for all
ductwork to be constructed of sheet metal but contains flex duct. Complainant contends a Manual “D”
calculation was necessary to size the new ductwork but was not performed. Complainant also contends a
leakage test of the duct was not performed. The Manual “D” design process is not a standalone design,
and is strictly dependent on Manual J, S, & T design calculations for installation of an entire HVAC
system.

Prior to completion of this report the reporting investigator consulted with the James Island Building
Official John Porcelli, and advised a retroactive permit was issued to the respondent for the new duct
work installation. Mr. Porcelli also advised the reporting investigator he performed at least one inspection
noting minor insulation sealing issues at supply duct insulation connections, but did not express any other
concerns with the installation. Mr. Porcelli indicated a duct leakage test was not required because the
project did not entail construction of a new residence. Mr. Porcelli also indicated Manual “D”
calculations were not required based on installation of ductwork only. Duct leakage testing is typically
performed during construction of a new dwelling in conjunction with a blower door test to determine the
leakage rate of the building envelope and its mechanical system components,. It is important to note that
installation of a leak free ductwork system is not guaranteed or implied by prescriptive requirements of
the building code.

The duct system appears to be wrapped with an industry standard fiber reinforced foil insulation wrap.
Insulation joints have been sealed with a mastic. At least one portion of the insulation wrap was found to
bear manufacturer markings that were no longer legible, 2 years after installation. Markings on other
portions of the ductwork were not observed or partially obscured by the use of mastic during sealing of
the insulation wrap. Ductwork insulation is required to have an R-6 value when installed in a crawl space
environment. Current industry availability of duct insulation wrap is being supplied in R-6 an R-8 values.
Either value would be compliant when installed in a crawl space environment. Complainant expressed
concerns of the concealed metal duct work being penetrated by the use of staples during installation of
insulation. Staples in addition to mastics, are an industry accepted method of installing duct insulation on
metal ductwork.

A 20-25 foot portion of the main trunk line attached to the 6 year old package unit appears to make
contact with a vapor barrier installed over the crawl space grade. 1 inch wide support straps were found
to be installed under the portions of the trunk line that are in contact with the vapor barrier. The end run
of the trunk line is being supported by an existing gas line and plumbing drains. Typical support
requirements issued by SMACNA HVAC Duct Construction Standards for metal duct systems require
supports every 10 feet. The trunk line has been in place for approximately 2 years, and does not exhibit
any distortion that would suggest full bearing support is being provided by the ground. The return air
plenum box and trunk line has been sealed by a heavy application of mastic. A portion of the return air
trunk line was found to be in direct contact with a vapor barrier installed by the respondent.

2
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Complainant advised the reporting investigator that she personally observed the installation of the
ductwork, and contends the respondent did not seal the concealed connections of the metal ductwork and
the insulation wrap with an approved UL 181 tape. Complainant also contends the respondent failed to
properly seal the insulation joints at various supply ducts. Complainant indicated the respondent’s failure
to seal the metal ductwork has caused condensation issues that resulted in damaged hardwood and tile
flooring. The reporting investigator was not able to inspect the metal ductwork in its entirety, but did
observe at least three locations where the main trunk line and supply duct insulation were not sealed or
was sealed with a tape that did not bear the markings of UL 181. Complainant advised the reporting
investigator that she has personally attempted to make repairs of breaches in duct insulation, and provided
additional photographs of metal duct seams that appear to not be sealed (Exhibit B).

Complainant indicated the respondent failed to replace floor register boots, and did not seal the existing
register boots to the subfloor. All existing register boots observed form the crawl space were found to be
sealed to the underside of the subfloor with a spray foam insulation. Complainant advised the reporting
investigator she personally sealed the interior side of the register boots to the subfloor with a UL 1402
mastic tape. Complainant contends the register boots are part of the ductwork and should be included in
the terms of the contract to be replaced.

R S e TR ¢ 0 3 SN N

Package unit installed on June

time guidelines to inspect for
violations.
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Vapor barrier

installed between
trunk line and
exposed grade

Heavy mastic application on
return air plenum and trunk line
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Main trunk line from package unit in contact with vapor
barrier installed by respondent. Support straps installed.











Tape not marked with UL 181.
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Register boot sealed with spray foam /
by others. Typical at all register boots.

Tape at supply
line connection at
register boot not
marked with UL
181 tape.
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e Section M1601.4.4 states; field and shop and shop fabricated metal ducts shall be
supported in accordance with SMACNA HVAC Duct Construction Standards for metal
duct systems. SMACNA — Sheet Metal & Air Conditioning Contractors National
Association.

2009 International Energy Conservation Code

e Section 403.2.1 states; supply ducts installed in attics shall be insulated to a
minimum of R-8. All other supply ducts shall be insulated to 2 minimum of R-6.

Investigator’s Findings: The observations noted above constitute 2 violations of the above
referenced sections of the above referenced mechanical sections of the building code. References to
the 2009 International Energy Conservation Code are for information purposes only and not
related to a violation. It should also be noted the respondent has advised the reporting
investigator that at least six return trips have been made to the property to address the
complainant’s concerns.

The initial complaint, your response, and the Investigator’s findings will be presented to the Investigative
Review Committee. The IRC is appointed by the Board and makes recommendation to the Board as to the
disposition of complaints and violations of the Practice Act. The IRC will review the case at the next
available meeting. The IRC’s recommendation for the disposition of this case will then be presented to
Board members for their consideration at the next available Board meeting. Should the complaint items
cited in this report be resolved by the respondent prior to the IRC’s review of the complaint, the IRC may
take the actions into consideration as a mitigating factor.

Respectfully,

Chris Cudd
Investigator

14
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William Cudd

E—————er——eo e oo

From: Kat <kak@knology.net>

Sent: Saturday, March 27, 2021 4:31 PM

To: William Cudd

Subject: not sealed pics

Attachments: DNS1,jpg; DNS2.jpg; DNS3,jpg; DNS4.jpg; DNS5.jpg; DNS6.jpg; DNS7 jpg

**% SCDLLR NOTICE ***

e This email is from an external email address. Please use caution when deciding whether to open any attachments or when
clicking links.

e Personally Identifiable Information (PII) should not be included in e-mail text or attachments. Do not save or transmit PII
unencrypted.

I've been trying to get some of the holes in the duct work insulation patched; there are many
and I've only done about 30%. Some of the holes are pretty big, which gave me the
opportunity to get some additional pictures that show the ducts (metal) are not

sealed. Pictures are attached.

90





91
















NOT SEALED

=

S

i3
-
o






William Cudd

== S e e
From: Kat <kak@knology.net>
Sent: Saturday, March 27, 2021 4:31 PM
To: William Cudd
Subject: not sealed pics
Attachments: DNS1,jpg; DNS2.jpg; DNS3.jpg; DNS4.jpg; DNS5.jpg; DNS6.jpg; DNS7 jpg

#%% SCDLLR NOTICE *#*
e This email is from an external email address. Please use caution when deciding whether to open any attachments or when
clicking links.

e Personally Identifiable Information (PIT) should not be included in e-mail text or attachments. Do not save or transmit PII
unencrypted.

I've been trying to get some of the holes in the duct work insulation paftched, there are many
and I've only done about 30%. Some of the holes are pretty big, which gave me the
opportunity to get some additional pictures that show the ducts (metal) are not

sealed. Pictures are attached.
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1 1Y Conterview Drive
Post Office Box 11329
Columbia, 5C29211-1329
Phone: (B03) 8964470
FAK: {803} 896-4656

South Carolina
Department of Labor, Licensing and Regulation

Division of Professional and Occupational Licensing
Office of Investigations and Enforcement

Addendum Inspection Report

Date: June 2, 2021

To: MYATT AIR CONDITIONING LLC
1235 CAMP RD
CHARLESTON SC 29412-9212

From: Thomas Brown, Investigator
Email: Thomas.brown@lir.sc.gov

cc: Kathy Kennedy

Case#: 2020-18

Site: 774 Norfolk Dr.
James Island, SC 29412

Henry 13 MeMaster
GOvernor

Emily M. Farr
Director

Present at the supplemental Inspection: Kathy Kennedy, Gary Pope and Marvin Milligan from the City of
Charleston and Todd Bond from the LLR.

The items listed below were observed on May 25, 2021, at the site referenced above for the
Contractors’ Licensing Board. The purpose of the inspection was to determine if codes and/or standards
violations exist that may warrant action against Myatt Air Conditioning LLC based upon a complaint filed
with this agency. The respondent may address the items found in the report; however, the department
must receive the written response which may be sent via e-mail within ten business days of receipt of
this notice or no later than June 10, 2021.

In the previous report, Rl Cudd identified two (2) code violations. Please find additional violations below.
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Code/Standards Reference: 2015 IRC M1601.4.4 and M1601.4.8
Investigator’s Findings: Code Violation

3. Complaint: Complainant says insulation jacket on duct work should be R-8 not R-6.
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Investigator’s Observation: Insulation was R-6, which is to code. This was also indicated by the
local building official.

Code/Standards Reference: None
Investigator’s Findings: No Violation

4. Complaint: Complainant said duct boots were not insulated. Floors were damaged by excessive
moisture around duct boots.

Investigator’s Observation: Not insulating the duct boots would be a violation. But the homeowner
had insulated them with spray foam.

Code/Standards Reference: None -
Investigator’s Findings: No Violation

5. Complaint: Complainant said a duct test would be required. The local jurisdiction would not require
this.

Investigator’s Observation: Obviously, a duct test would have revealed the duct leaks but was not
required. '

Code/Standards Reference: None

Investigator’s Findings: No Violation

Two (2) Additional Code Violations making for a total of Four (4).

The initial complaint, your response, and the Investigator’s findings will be presented to the
Investigative Review Committee. The iRT s appointed by the Board and makes recommendation to the
Board as to the disposition of complaints and violations of the Practice Act. The IRC will review the case
at the next available meeting. The IRC's recommendation for the disposition of this case will then be
presented to Board members for their consideration at the next available Board meeting. Should the
complaint items cited in this report be resolved by the respondent prior to the IRC's review of the
complaint, the IRC may take the actions into consideration as a mitigating factor.
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Complaint Items

1. Complaint: Ducts are leaking conditioned air into the crawlspace and respondent used improper
duct sealing tape and omitted it at the register boots.

Investigator’s Observation: Immediately upon entering the crawlspace the Rl felt the conditioned
air. Further investigation found several duct insulation jackets with positive pressure on the jackets
of insulation and found one joint that was accessible and was leaking cool air freely.

Code/Standards Reference: 2015 IRC M1601.4
Investigator’s Findings: Code Violation
2. Complaint: Ducts are installed on or near the ground

Investigator’s Observation: Code indicates that the ductwork needs to be separated from the earth
by 4” of airspace.
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The undersigned hereby certifies that the Record on Appeal contains all material
proposed to be included by any of the parties and not any other material.

May 6, 2024 Kathy Kennedy
774 Norfolk Drive
James Island, SC 29412
(843) 795-8775

E-mail: katrrme@gmail.com
Appellant, Pro Se
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