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P R O C E E D I N G S


THE COURT:  Okay.  We have an appeal, madam


clerk?


THE CLERK:  Yes.  Ms. Kennedy.


THE COURT:  All right.  Ms. Kennedy, come on


up.


Ms. Kennedy?


MS. KENNEDY:  Yes.


THE COURT:  Come on up, ma'am.


MS. KENNEDY:  All right.


THE COURT:  That's fine.  Right there.  All


right.  So, ma'am, let me ask you, are you Kathy


Kennedy?


MS. KENNEDY:  Yes.


THE COURT:  So, ma'am, are you the appellant?


Are you appealing a decision that was made in


magistrates court?


MS. KENNEDY:  Yes.


THE COURT:  And could you tell me -- do you


have that --


MS. KENNEDY:  I can get it for you.


THE COURT:  Yeah.  Can you tell me -- this


was -- when you were bringing the claim, and the


magistrate didn't rule in your favor, or was the


claim brought against you?  Tell me about that.
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MS. KENNEDY:  I brought a claim.


THE COURT:  Yes, ma'am.


MS. KENNEDY:  And the magistrate judge ruled


in the defendant's favor, and, so, hence the


appeal.


THE COURT:  Okay.  So it was a claim for


what, ma'am?  What were you trying to --


MS. KENNEDY:  It was actually a defect of


construction.


THE COURT:  Okay.


MS. KENNEDY:  I hired Bernie Myat to install


a new duct system under my -- in the crawlspace


under my house.


THE COURT:  Yes, ma'am.


MS. KENNEDY:  And he said everything was


complete, so I paid him.


THE COURT:  Right.


MS. KENNEDY:  And then I found out probably


two or three months later that he hadn't actually


completed all of the work, maybe only about


40 percent.


THE COURT:  Yes, ma'am.


MS. KENNEDY:  And looking under the house,


part of the -- in part of the ductwork was on a gas


line, and the (indiscernible) and return were never
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actually replaced, but they were on the ground.  In


a flood zone, you can't have that.


THE COURT:  All right.  Well, hold on one


second.  So did you present that case to the


magistrate, and the magistrate made a ruling?  Were


you seeking money damages as a result of the case?


MS. KENNEDY:  Basically, kind of, yes.


THE COURT:  Okay.


MS. KENNEDY:  Just for the installation, and


the whole thing, because he never finished doing


it.


THE COURT:  I understand.


MS. KENNEDY:  And, plus, the damage -- one of


the defects was he did not -- he did not seal the


interior of the seams on the duct (indiscernible),


which was covered up by insulation, so no one found


it.  (indiscernible).  The first inspector from


South Carolina LLR didn't find it as far as what


was causing the damage to the floor.  Originally, I


was told it could be a water pipe.


THE COURT:  All right.  Let -- that's all


right.


MS. KENNEDY:  Sorry.


THE COURT:  That's all right.  But I just


need a little bit of an overview.  I don't want to


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


47







6


get down into the weeds at this point, and I'll


explain why in just a second.


So what was the magistrate's decision?  The


magistrate did not find in your favor?


MS. KENNEDY:  Correct.


THE COURT: So as a result of that, you filed


this appeal; is that right?


MS. KENNEDY:  Correct.


THE COURT: Okay.  Hold on one second.


And, Mr. Ervin?


MR. ERVIN: Yes, Your Honor.


THE COURT: And you represent?


MR. ERVIN: Myat Air.


THE COURT: Hold on one second.  What I would


like to do now -- now that I have a little bit of


an overview, let me review the magistrate's return.


You can have a seat.


Ma'am, I'm returning the magistrate's return.


I don't know if you got a copy of that?


MS. KENNEDY:  Yes, sir.


THE COURT:  So what I have to do now is that


is, in essence, the magistrate's decision on what


happened, because it's not a recorded record where


they are recording everything.  It is not a


recorded record, and so this is the return.  So
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give me a second to review this, please.


(A pause in the proceedings.)


THE COURT:  All right.  So, ma'am, let me ask


you this.  You understand that at an appeal -- and


the reason why I stopped you a little bit earlier,


is it sounds like, obviously, there were things


that were not finished, and/or what was done, was


not done correctly.  Is that a fair statement?


MS. KENNEDY:  Yes.


THE COURT:  That's what it sounded like to


me.  There was a lot of things that, perhaps, were


supposedly done, that weren't done, and there were


things that were done, that perhaps were not done


properly, and that resulted in some damages


obviously; is that fair?


MS. KENNEDY:  Correct.


THE COURT:  So you understand an appeal,


ma'am, what I'm to do now is to look at legal


issues that may arise?


MS. KENNEDY:  Yes, sir.


THE COURT:  Legal issues, errors that the


judge made, legal errors that the judge made.


That's what I'm looking into.


MS. KENNEDY:  Okay.  And so --


THE COURT:  Hold on one second, and then I'll
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give you a chance to talk.


So I'm not really here to get into, you know,


the floor buckling or the fact that they had


something on the ground.  I appreciate you telling


me that.  It gives me an idea of what the case is


about, but those are not the issues here.


I've read the return, and it looks like a lot


of returns, focusing on statute of limitations and


these types of matters.  And so tell me about the


legal issues, what legal errors you believe the


magistrate made.


MS. KENNEDY:  Okay.  Your Honor, I addressed


all of those in my -- I don't know if you had a


chance to read that.  I can go through and read all


of them, but the primary -- the three main issues


are that the judge -- the magistrate judge based


everything on her determination that it was a


breach of contract.  It was solely a breach of


contract.  That is not the case.  It also involves


negligent construction, which is a completely


different area of law.


To base her decision on -- she did not take


into consideration the fact that the defect that


caused the damage to my floors was hidden, and it


was not discovered until June of 2021.  I could not
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have known that I had a case, per se, with that


until June of 2021.


According to the response, they are claiming


that I somehow observed the installation on the


duct system based on something Chris from LLR said,


which is inaccurate.  At that point in time, I was


not in the crawlspace under my house observing them


installing this ductwork.  First of all, I was


still recovering from surgery and radiation from


bilateral breast cancer, and I was still undergoing


treatment.  I was not under my house.


And even if I was under the house, I wouldn't


have known what they were doing.  I'm not an expert


in building codes or standards or anything like


that.  They are claiming that I should have known


at that time, but if I would have known Bernie did


not finish the work, I certainly would not have


paid him.


The other thing is -- the next thing is that


the magistrate judge determined that I could not


prove gross negligence, based on her statement, or


only looking at the one violation of him not


(indiscernible).  That is the least of the


violations.  There are at least about four or five


other major violations that South Carolina LLR
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discovered that are evidence of gross negligence.


THE COURT:  I saw the LLR report, yes, ma'am.


MS. KENNEDY:  But, like I said, the judge


made her decision only on the basis of


(indiscernible).


THE COURT:  All right.  What else?


MS. KENNEDY:  The substantial completion, it


doesn't start -- the time doesn't start until


substantially complete, according to case law.


That is what I found.  She -- she -- she quoted the


statute for the change of completion, but she never


made a ruling on it.


THE COURT:  You are saying that the -- that


she didn't make a ruling, but it's your belief that


there has to be substantial completion before


statute of limitations would run?


MS. KENNEDY:  That is according to the case


law I found.


The next is that she made a determination


that without a hearing, without either party


bringing -- without any evidence or anything else,


she arbitrarily determined that Bernie Myat the


Third should be removed as a party, which, to me,


that's in violation of due process.  I'm not an


attorney, so I can't....


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


52







11


THE COURT:  Well, you are doing pretty good.


MS. KENNEDY:  I can't really say that -- from


everything that I have read, case law that I tried


to look up, you don't make a determination like


that without having any evidence, without hearing


any evidence.  And when there's not a complaint


before you, it absolutely makes no sense to me,


Judge.  I'm sorry, but it makes no sense.


THE COURT:  All right.


MS. KENNEDY:  The other issue is that -- and


this is really kind of coming to light, so I really


didn't have a chance to bring anything up with


it -- isn't the -- everything that is submitted to


the Court, I'm supposed to get a copy of that,


correct?


THE COURT:  Well, I'm not in the


question/answer business today, and I don't mean


any disrespect by that, but I can't give legal


advice as it relates to that.  So, go ahead.


MS. KENNEDY:  I guess, for the record, I


never received correspondence from Bernie as far as


their response or change of attorneys or anything


else.


THE COURT:  You never got a copy of their


answer?
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MS. KENNEDY:  Correct.


THE COURT:  Have you seen the answer?


MS. KENNEDY:  Yes, sir.  I found it when I


was looking to verify the date and time for this.


THE COURT:  And so let me just ask you:  When


did you get a copy of the answer?


MS. KENNEDY:  Today is -- it was probably


three days ago.


THE COURT:  All right.  Anything else you


want to tell me?


MS. KENNEDY:  I believe -- I think that's


about it.


THE COURT:  Okay.  All right.  Thank you very


much.


All right, Mr. Ervin.


MR. ERVIN:  Thank you.  May it please the


Court.


Certainly, it is our position that the


magistrate made a right ruling to the motion of


summary judgment.  Ms. Kennedy claims she filed,


really, a breach of contract action, is what she's


alleged, and negligence in installation of the


ductwork.


So when she filed the suit in April of '23,


we responded, answered, and then moved for summary
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judgment based on statute of limitation.


Your Honor, we believe that it falls squarely


within 15-3-530, which is a three-year statute of


limitations for breach of contract, for negligence,


for gross negligence.  And so it's our position, as


we set forth in our motion for summary judgment,


that I think as part of the judge's return, and if


you have a copy of that, is that judge


(indiscernible).  This is a three-year statute of


limitation.  She filed suit -- it's kind of not


really a moving party, but there is different dates


where she knew or should have known a cause of


action had arisen against my client.


And so, Judge (indiscernible) goes through


that scenario.  And from Ms. Kennedy's reply, I


guess her brief -- I mean she, in essence, sets


forth when she knew or should have known about


these issues, and it kicks off with November 14,


2018.  That is the date of the contract, and that


contract was attached as Exhibit A to our motion


for summary judgment and is part of the record.


Based on her brief, she indicated that on


November 4, 2018 contractors entered, Mr. Myat does


the work, and actually completes it in November of


2018.  She indicates she discovered that the job
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was incomplete or issues with it.  She makes that


discovery between January and June of 2019.


So, Your Honor, it's our position that


shortly after my client left the premises, she


discovered -- she knew or should have known an


issue, you know, there was a cause of action


against my client, and that certainly arose between


June or early January of 2019, to June of 2019.


The clock begins to run then.


And then she calls the Town of James Island.


An inspector comes out.  He comes out in June.  He


inspects, and then actually writes an email in


December of 2018 setting forth some issue where he


did not pass the installation inspection.  There


were boots that weren't replaced, return duct not


replaced, flex duct not being used, and supply


return ducts on the ground.


Certainly, by December of 2019, she knew or


should have known a cause of action against my


client based on the Town of James Island's


inspection.  And that is -- in August of 2019, she


indicates, and this is in the record, that's when


she first began noticing some issues with buckling


in the floor, which ultimately was the issue of


some condensation buildup on the ductwork causing
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the flooring to buckle, and that was in August of


2019.  Your Honor, we believe that triggers another


discovery point (indiscernible).


Then we have the report from James Island in


December of 2019.  And after James Island does that


inspection, they recommend she contacts LLR, and


she does in January of 2020.  We believe that is


another point in time where she knew or should have


known of the issue against my client.


She does not file suit until four years, six


months after we believe the first discovery, which


was November/December of 2018, certainly by


January 2019.


Then, by January of 2020, when she files a


complaint with LLR, that is still three years and


three months before she actually files a suit.  In


that complaint, and it is attached as Exhibit C to


our motion for summary judgment, she does make


representations to the inspector at LLR that she


observed the installation, that she observed that


he did not make certain seals, and that he did not


use a certain type of tape for the ductwork, and


that the failure to use this sealant caused


condensation and caused the damage to her floor,


which she recognized back in August of 2019.
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So, Your Honor, it's been our position, and


certainly for a summary judgment, that the judge


granted that, that Ms. Kennedy knew or should have


known well before she filed that complaint in April


of '23, that she was outside of the statute of


limitations.  She knew or should have known as


early as December of 2019, and certainly as late as


January of 2020, that she had a cause of action


against my client and did not exercise that right


until after the statute had run.


So, Your Honor, for those reasons, we would


say that Judge Beck (ph) made the right call.  She


complied with the law.  It was a three-year statute


of limitations, which Ms. Kennedy missed when she


filed in April of 2023.  So we ask the Court to


affirm the magistrate's finding.


THE COURT:  All right.  Anything else?


MS. KENNEDY:  Yes.


THE COURT:  Yes, ma'am.


MS. KENNEDY:  To hammer sort of what he said,


when South Carolina -- when the Town of James


Island, John Kelly, came up and did his inspection,


at that point there was no (indiscernible).  When


he came out for a second inspection after that, he


told me that there was nothing in the
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installation -- or construction or installation of


the duct system that led him to say that there was


something wrong with it that caused the floors to


buckle.


He told me that it could be a water pipe


break, a leak, or something like that.  So -- and


when we talked to Bernie Myat, he said there is


nothing that would have caused that with his


installation.  And, as a matter of fact, Bernie


kept telling me he was going to come back and


review everything that needed to be done, and never


did.


When the first LLR inspector came out, and


that was March of 2021, with everything with Covid,


it was like a year -- over a year before they ever


came out.  He, too, told me that there was nothing


in the construction or installation that could have


caused -- that he could see that would have caused


floor damage.


At that point in time -- it was the next day


I contacted LLR.  I spoke with the chief


investigator.  Last name is Todd.  And I -- I said,


Well, what could have caused it?  There is no water


-- there's no water break or anything like that.


(Indiscernible) come out, and he said -- I said, Is
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there anything in the installation or construction


that could cause it?


THE COURT:  Right.


MS. KENNEDY:  He listed not sealing the seams


or connectors, not having proper installation, not


having proper barrier, whatever -- some type of a


barrier.  There was a couple of other things he


said.  I said, Well, then, let me see if I can see


anything with the seams.  At that point, I went


under my house -- actually, I looked down the floor


registers to see, because you could see down in the


ductwork and see where there was gaps, because they


never fixed that, replaced those.


So I took pictures of those, and I took


pictures what looked like where it wasn't sealed.


I sent those to Chris -- Chrisco (ph), the


investigator.  That's where he came up with this


stuff in this first inspection report.  Because if


I would have brought this up to him prior to the


inspection, and if he did not take a look at that,


then he wasn't doing his job.  And I do not believe


that the man wouldn't have implicated himself as


far as not doing his job.  It's in his inspection


report.


To reiterate, I'm sorry, but there is this
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much room under my house.  It's not like I can get


a lounge chair and sit there and watch the


installation.  To me, that is just ludicrous.  I


was not under my house watching them install the


ductwork, and I took Bernie at his word that he


completed it.  If I would have known he didn't


complete it -- and I'm sorry for repeating


myself -- but I would not have paid him.


THE COURT:  All right.  Well, I'll say this,


Ms. Kennedy:  Number one, I think that, perhaps,


some of the information that you got and was


provided to you (indiscernible) may have been the


right information or may have been the wrong


information, or they didn't know, or they were


telling you things that they weren't sure, or we


didn't think this was related.  And, you know, I


think that you did what a lot of people would do,


and that is you relied on what they told you.


I know also there was health issues, and I


certainly understand that.  But I will tell you, I


reviewed the return of the magistrate that is in --


goes into a good bit of detail.  It is longer than


most of the returns I've seen from a magistrate.


And what I will have to say is I believe that the


statute of limitations, regrettably, had run.
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And so I think that the magistrate lays out a


fairly well-written return as to her findings, as


to what the law is as it relates to the statute.


I'm not -- not familiar with the substantial


compliance matter we talked about as it relates to


the law.  I think the magistrate is correct in her


findings --


MS. KENNEDY:  Can I ask one question before


you make your decision?


THE COURT:  Ma'am.  No, ma'am.  No, ma'am.


So what I'm going to do is I'll affirm the decision


of the magistrate, and I'll dismiss the appeal.


MS. KENNEDY:  So my next step is going to the


court of appeals, correct?


THE COURT:  I'm not in the answering


business, ma'am.  All right.  Thank you.  I will


tell you this:  My clerk will prepare an order, and


so the clerk of court will mail you or e-mail you a


copy.


Madam clerk, is that correct?


Because I want to make sure that you get my


order.


MS. KENNEDY:  And you will respond to each of


the items in my --


THE COURT:  No, ma'am.
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MS. KENNEDY:  -- brief?  So you'll just --


THE COURT:  I'll enter an order saying that


I'm affirming the decision of the magistrate and


dismissing the appeal.  That is what my order will


say.


You have her e-mail?


THE CLERK:  I do.  I want to make sure I have


the correct address.  We have to mail it.  It's the


Norfolk Drive address?


MS. KENNEDY:  Yes.


THE COURT:  We'll make sure that you get


that.


MS. KENNEDY:  Great.


(Whereupon, the Webex hearing concluded.)
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