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MR. McLAUGHLIN: We are on the record in
the case of Samantha Joanne Carwile, Individually and
as‘the Personal Representative of The Estate of
Marlayna Joan Carwile, Plaintiff, versus Chris
Anderson and Danielle Anderson. We are here today for
the purposes of a hearing on Defendants' post-trial
motions. At this time, I will ask all the parties to
identify themselves beginning with the plaintiff.

MR. ANDREWS: Ryan Andrews. 1 represent
the Carwiles in this action.

MR. YARBOROUGH: David Yarborough and
Reynolds Blankenship, also present for the Carwile
Plaintiff.

MR. HOOD: Jamie Hood for the defendants,
and I've got with me Alex Boone and Hill Kirkland.

MR. McLAUGHLIN: Listen, guys, for the
purposes of this hearing, I'll just let y'all know,
I've obviously read everybody's filings. It's
obviously an important case. It involves a death and
it involves a large Jjudgment that's been awarded. I
want everybody to have a chance to make their record
how they want to make it. So I tell you that to tell
you this: You don't have to re-plow things that you
argued in motion, but whatever you want to do, I'm

here to let you do that, and if you have anything that
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you need to add, either for your motions, Jamie, or
for your responses, Ryan, y'all let me know, let's get
itkin on the record, and we will go from there.

Since they are Jamie's motions, I'll
recognize you, and you can take them in whatever order
you want to.

MR. HOOD: All right, thank you. As I
mentioned, Jamie Hood on behalf of the defendants.
Before we get started, I do want to just indicate that
we've raised a jurisdictional argument, and my
argument today is not a waiver of that argument; it's
in furtherance of it and in preservation of it. We
also had filed a notice of appeal. The Court of
Appeals took jurisdiction of the case. There's a
motion to dismiss. Then there was an order denying
that motion to dismiss from the Court of Appeals. I
have attached that with some other things that are all
-- most all part of the record in here and things that
we'll discuss.

But I bring that up, because from a
jurisdictional standpoint, I think this Court of
Appeals Order requires this hearing to go forward,
because they specifically indicated that jurisdiction
was coming back for the purpose of hearing and ruling

upon these motions. So we're here because we filed
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motions and the Court of Appeals told us to be here.

So I've got some jurisdictional arguments
that I want to make, and that's why I'm connected to
the screen here, and it has to do with the order of
reference process. What I'd like to do, and I think
this is really going to be applicable to both of the
arguments and the jurisdiction running throughout, I'm
going to just -- if you guys bear with me for just a
second, I'm going to walk y'all through my perception
and perspective of why this case needs to go back to
the circuit court.

So we've got, typically, this sort of
three-pronged approach to jurisdiction. Everyone is
familiar with personal jurisdiction, subject matter
jurisdiction, and the third is the power of the court.
That was really most clearly announced in the
Limehouse v. Hulsey case which was cited by, I think,
the plaintiff in this case to support some of their
positions. Incidentally, that was my case, and so I'm
familiar with it in pretty good detail.

In the Court of Appeals, Judge Few wrote a
dissenting opinion that ultimately became the basis of
the State Supreme Court's opinion reversing a default
judgment, remanding the case back to state court for a

trial on the merits, and what they talked about was
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this third prong of jurisdiction, this power of the
court. And there's no dispute and I don't contend --
this has nothing to do with personal jurisdiction,
and, really, it doesn't have anything to do with
subject matter jurisdiction. The circuit court or a
reference could be appropriate for subject matter
jurisdiction. Frankly, it doesn't really matter what
we think about subject matter jurisdiction anyway,
because, ultimately, that's going to be something
somebody else looks at. But what I think does matter
is the power of the court, and that's the power of the
court to actually determine at issue: Do they have
the legal ability to do it.

And so when you look at the Hulsey case,
and Few talked about that power, the majority opinion,
if you go back and read the Court of Appeals case, was
not very receptive to Justice Few's -- then-judge,
now-Justice Few's argument about this power of the
court. But the Supreme Court adopted it, and what
they talk about is a court's ability to grant the
relief that a party is seeking. And that's really
what I'm challenging right now with respect to this
order of reference. So to do that, and I put the
statutes and the provisions that I'm going to refer to

in this binder, because everyone has them, but I just
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wanted you to have them in their entirety so that, if
there's something on the screen, you can go back to
thé actual documents themselves.

So we look at the order of reference, and
everybody's seen this, what we see here is that,
according to the order, the court hereby appoints the
special referee. And this isn't an aspersion on the
special referee; this is about the steps that the
court took, that I don't think the court was following
the appropriate steps. So when we say the court,
though, what we're actually talking about is the Clerk
of Court Scott Suggs. That's who bears the order, who
signed the order. This is not an order of reference
signed by a presiding circuit court judge, which
becomes significant when you read Rule 53 in
conjunction with the applicable statutes.

So now I want to jump to Rule 53. We're
all familiar with this. Obviously, the special
referee is; otherwise, you wouldn't be here. But
what's interesting is when you look at the term or the
words under Rule 53(a), it defines a special referee
as a member of the South Carolina Bar to whom a matter
has been referred under South Carolina Code Statute
14-11-60. So to figure out who that is, you then have

to jump over to 14-11-60, and when you get there,
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14-11-60 says: In case of a vacancy in the office of
the master-in-equity or in case of a disqualification
or‘disability of the master-in-equity from interest or
any other reason for which cause can be shown the
presiding court -- excuse me, presiding circuit court
judge, upon agreement of the parties, may appoint a
special referee in any case who as to the case has all
the powers of a master-in-equity.

So the significance there is that in order
to comply with the definition of a special referee
from Rule 53(a), as referred in 53 to this specific
statute, there must be an order from the presiding
circuit court judge. There isn't. So when you go
back and you compare this to Rule 53(b), it may create
in some minds some confusion, because 53 (b) of the
South Carolina Rules of Civil Procedure says -- makes
reference to appointment by order of a circuit Jjudge
or the clerk of court.

So there's another caveat in there which
talks about the consent of the parties, and the South
Carolina Supreme Court has dispatched with the consent
of the parties provision where a party is in default;
and the Supreme Court of South Carolina has said, when
you're in default, as a defaulting party, you don't

have the ability to nonconsent to avoid the reference.

ROA 486




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

So then the gquestion becomes, under 63(b), is a clerk
of court able to provide an appointment without an
order of a presiding judge; and the answer is no, for
a couple of reasons:

One, it doesn't comply with 14-11-60;
number two, the circuit court or a clerk of court
doesn't have the authority to enter a judgment and
can't give away power it doesn't have, as just a
general premise; and, three, for the clerk of court to
delegate authority that is constitutional under
Article V of the South Carolina Constitution reserved
to the judiciary is in violation of the South Carolina
Constitution.

I don't think this provision creates any
uncertainty or a conflict between the statute and the
rules, because where you have circumstances where a
special referee is not being used but a
master-of-equity is getting the referral, the clerk of
court can do that, and these rules support it, and an
interpretation of Rule 53 supports that. But, where
you're using the special referee, there's only one
path, and that path has to be through an order signed
by the presiding circuit court judge, which we don't
have in this case.

If you did interpret these two provisions

10
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as creating a conflict, the South Carolina Supreme
Court has explained to us, pretty clearly, how we deal
with conflicts between statutes and rules. Probably,
the best case for that was a 2010 case with the
Supreme Court, Grazia, where they talked about where
if there's a conflict between a statute and a court
rule, it's resolved in favor of the statute. And what
that means as applied here is, if you are to determine
that there is some confusion or conflict between 53 (b)
and 14-11-60, then, according to this case and the
case law and this point of law, the statute prevails
over the rule, in which case, if there is a conflict,
again, we go back to requiring a circuit court order.
So we don't have one.

And that's the extent of what I wanted to
show you on the slide deck.

MR. YARBOROUGH: Wow. Thank you.

MR. HOOD: 1I'm going to talk about some of
the other things that are applicable here, because
they're raised in our motion. I'm not going to go
through them all. You've already explained that
you've reviewed the material. But from a
jurisdictional standpoint, we're going to preserve --
I mean, I think, that issue, whether the appointment

was correct, is going to permeate through its

11
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12

entirety. If you look at it and you go back and look
at the cases that we're talking about and you agree
that it requires a court order, then the actions that
have been taken would be void and would go back to the
circuit court.

So let's move to my first of two motions,
post-trial motions, which was a Rule 59(e) motion.
Just to make sure we're on the same page, we filed two
post-trial motions; one was a 59(e) and one is a Rule
52 motion. The 59(e) motion was asking you, the
special referee, to reconsider the denial of the 55(c)
motion. Procedurally, the counsel before me raised a
Rule 55(c) motion challenging the order entering
default by Judge Burch that was raised during y'all's
damages hearing; and from reading the transcript, it
appears that, because everyone was present, your
preference, the special referee's preference, was to
go ahead and hear the testimony; and then, if the
parties want to deal with the motion, deal with the
motion, or come back and deal with it later.

MR. McLAUGHLIN: That's correct.

MR. HOOD: It was dealt with at the end of
that motion. And, ultimately, it was denied. A
couple of things specific as to that motion on

jurisdiction. Because one circuit court judge can't
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overrule another circuit court judge, there wasn't
really an avenue for a special referee to have
juiisdiction to overrule a presiding circuit court
judge. That would be and is another jurisdictional
problem with the order of reference. So, you know, it
was doomed from the beginning. I think when you look
at Rule 55, there was a question raised in the
briefing. We argued Rule 55 before you during that
original hearing of the damages timeframe. Counsel
for the plaintiff argued that Rule 55 wasn't the
appropriate standard and Rule 59 should have been used
at that point in time.

We cited in our briefing for this case law
that supports that the use of 55(c) at that time was a
viable option. You had alternative grounds, that
wasn't the only basis for your denial of 55(c), but we
think that using 55 to challenge -- Rule 55 to
challenge the court's order entering default, whether
by sanction or any other reason, is appropriate, and
there's no case law in South Carolina that requires
that challenge to be through Rule 59.

So let's look at some of the specific
areas that we claim were error in our briefing. One
has to do with judicial estoppel. It's our position

that judicial estoppel is not applicable to the
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circumstances of this case, as it was argued and as is
contained in the court's order. We don't think the
Scénarios are comparable. In fact, one of the things
that I included in here are the affidavits of Danielle
Anderson, and that's tab No. 8.

When you look at what was said in that
affidavit, particularly in the end of the first
paragraph and continuing into the second paragraph,
she talks about notifying Allstate of a claim; that
she communicated with someone from Allstate who told
her that they didn't have a policy and they didn't
have coverage; so she immediately contacts American
Modern Insurance Company; and it goes on from there.
And I'm just summarizing. The affidavit is attached.

The basis of the original setting aside of
default wasn't simply because she immediately notified
Allstate. It was because she took that pleading
seriously, notified -- according to her affidavit,
notified Allstate; according to her affidavit, then
notified the other insurance company and explained
that -- the insurance company wrote a letter back to
Plaintiff's counsel and she was waiting for a
response. All of that together was the basis that the
presiding trial judge relied upon to indicate in that

order setting aside the first entry of default, that

14
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there was a good cause. It wasn't simply that
Allstate was contacted immediately. That was just one
of‘the many parts of that.

So when attorney MacLeod argued that he
had just recently been retained by Allstate to
represent the Andersons, I don't think it's a fair
inference that the good cause was limited to
interpreting his entry at that moment as the sole
basis of good cause. So when we look at trying to
figure out whether you're taking two different legal
positions, they're just two different factual
scenarios that are happening. One is Ms. Anderson is
explaining what she did in the front end, and what
Mr. McLeod argued during his hearing was the timeline
of his involvement. Incidentally, that's culminated,
you know, in part, a lawsuit that the Andersons have
now brought against Allstate and Defendant Brooker as
well. So there's been a lawsuit filed by the
Andersons in circuit court.

MR. McLAUGHLIN: In the Fourth Circuit
State Court or in Federal Circuit Court?

MR. HOOD: 1In State Court. A copy of that
is in these documents as well. That's going to be
your tab No. 12, is the Anderson Complaint.

MR. McLAUGHLIN: Okay.

ROA 492




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. HOOD: So in terms of judicial
estoppel, it doesn't apply to the circumstances that
weFre talking about here. They're not using two
different positions in order to achieve the same
results, as the court previously or the special
referee previously concluded.

Looking at page 10, the plaintiff's
briefing and opposition on this point, they point out
that the first default was lifted because the
Andersons immediately called Allstate. Well, as I
mentioned earlier, well, that is part of the reason,
but that's not all the order states. The order goes
on to state that they contacted Allstate, who denied
coverage, instructed her to call the current carrier,
which she did. That carrier wrote a letter to the
plaintiff's counsel and copied the Andersons. And the
court concluded all that to indicate how seriously the
Andersons took it, to suggest that there was good
cause to set it aside, and that when you're looking at
the Wham factors, that it was prompt to action.

So I maintain that when this court or in
the previous proceeding this court looked at Rule
55(c), it concluded that because of the judicial
estoppel argument, it wasn't necessary -- there wasn't

good cause and it wasn't necessary to evaluate the
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Wham factors. I disagree. You know, in terms of good
cause, the good cause issue is best summarized in one
woid, and that is: abandonment. And when the
Andersons came before the special referee asking to be
relieved from default, they had been the victims of an
attorney who literally abandoned them.

He had not presented -- he filed an
answer. He didn't respond to discovery. He didn't
respond to phone calls from counsel. He didn't appear
at hearings. He didn't respond to court orders. He
didn't do anything. He's going to have to account for
that in the malpractice case that's part of that
action, that's behind Exhibit No. 12.

The reality for the Andersons was is they
were left in the lurch, and this is beyond negligent;
this is lawyer abandonment. When you look at the case
law that we cited in our papers where our court is
consistent that the negligence of an insurer or a
lawyer is not good cause, where it rises to the level
of abandonment, it does, and that's a different
standard. And, I think, that we get to that point
based off the egregious behavior as outlined in the
complaint that the Andersons have filed as Exhibit No.
12 and was catalogued before the court at a hearing on

the default judgment hearing.
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So I maintain that there is good cause
because there was abandonment, and that would
neéessitate evaluation of the case under the Wham
factors. The Wham factors were met previously, and
those same Wham factors and the same analysis applies.
We don't really need to go back through it. Nothing
has substantively changed at that juncture. And if
the court had agreed that good cause was present,
looked at the Wham factors, it would be appropriate,
if this court concludes that it has jurisdiction, to
reconsider its ruling denying the 55(c) and grant the
55(c) relief setting aside the entry of default and
allowing the Andersons to, you know, have their answer
restored and participate in a contested jury trial.

In terms of those Wham factors, I don't --
they are all laid out previously. I'm not going to go
back through them, but there are legal defenses and
factual defenses that the Andersons have about the
allegations of the complaint. All those still exist.

You know, in terms of the timing of
relief, the abandonment wasn't known and appreciated
until it happened. At that point, you know, the
Andersons did get help. Then, when they got help, he
immediately files and asks for relief from the entry

of default. So in terms of likelihood, you know,
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meritorious defense, that was already raised. Those
were the factual issues about whether there was a duty
owéd, whether there was permission to come across the
street or not, a bunch of factual issues that we don't
need to get into here, but are legitimate meritorious
defenses that they would be entitled to raise at a
trial.

We've talked about jurisdiction. We've
talked about judicial estoppel. We've talked about
good cause and Wham factors and the abandonment issue.
And as I laid out in support of the abandonment
argument, that counsel failed to respond to discovery,
failed to respond to correspondence, failed to respond
to motions, failed to comply with the court orders and
even failed to show up for court hearings, that to me
meets whatever operative definition you have for
abandonment.

And the last point on this Rule 59 (e)
motion has to do with the heightened standard. We
raise that in our briefing about Davis v. Parkview
Apartments, that case, where the South Carolina
Supreme Court looked at what needed to be established
in order to have a sanction or any kind of relief that
had the effect of entering default or striking

pleadings and things of that nature. And what they
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concluded was a party has to show bad faith, willful
disobedience or gross indifference. We maintain that
waén't done. And this would have been a Judge Burch
issue on his entry of the sanctions order culminating
in the default. That order itself didn't contain that
finding, didn't contain that type of analysis.

The plaintiff has indicated that we've
waived that argument because we're making it for the
first time here today. I disagree. I don't think
that a party is obligated to inform the court of the
standard the court is supposed to use. Using the
standard is the standard. So when it fails to use the
standard, the right thing to do once that's occurred,
is like we have here, is to raise it before you and
give you the opportunity to fix it.

I've got my Rule 52 motion. If you want
me to pause and let them respond to 59(e), we can.

MR. McLAUGHLIN: Well, I'm fine either
way. I would imagine, it may be easier to follow if
Ryan says, Yeah, I'll go now, and then we can start

over again, because you Jjust went through a lot of

stuff.

MR. HOOD: I did.

MR. McLAUGHLIN: I feel like it may be
easier for him to respond to. It will be easier for
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me to follow, but I'll leave it up to you.

MR. ANDREWS: Sure. Thank you for coming
ali the way from Florence for this. Just to respond
briefly, again, we filed very thorough memorandums of
law on these issues, and we stand by those briefs, but
just to touch on a few issues counsel discussed.

First, I think it's important for the
court to recognize that at our hearing in April,
counsel for the Andersons were present. He didn't
object to you hearing the rule to set aside default at
that hearing. In fact, it appeared he submitted it to
you for your review. And now, after you denied it,
they are saying -- they are arguing that you did not
have authority to hear that. Well, we'd submit that
they've waived any and all arguments regarding that.

Defense has not filed any motions
whatsoever for your order of reference. The order of
reference, I believe, was filed in February of this
year, and there's been no Rule 59(e) motions in that
regard, no timely ones. It's our position that any of
those arguments have been waived, and I do think that
that would be waivable. This is not a question of
subject matter jurisdiction. This is a power of a
court and the authority of a court to assign a special

referee. I believe it would be waivable. We all know
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subject matter jurisdiction can be brought at any
time, but this obviously does not have to do with the
subject matter jurisdiction, and defense conceded the
same. So I think it's important for the court to
realize that this is brought up for the first time now
and the first time in these 59 (e) motions.

Regarding the abandonment issue that the
defense counsel touched on and how that would be
interpreted as good cause, other than what's in the
record about failing to respond to discovery, failing
to show up to the hearings, there's been no other
evidence that the defense has brought that Mr. Brooker
did, in fact, abandoned the Andersons. The cases
cited by the defense, the court usually -- there was
one case that the court found that an attorney
abandoned them, but they required an affirmative act
by that attorney. The affirmative act was a letter to
their client, telling them they were resigning as
their attorney and left them, for lack of better
words, high and dry at a summary judgment hearing.

The court in their opinion said that that
affirmative response shows that that was an
abandonment. Here, we don't have any evidence from
the defense other than counsel's argument. There is

no affidavits from Mr. Brooker, from the Andersons,
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about their agreement and the scope, so I would argue
that you should not consider abandonment as a reason
foi good cause in reconsidering your well-thought-out
order denying their motion to be relieved from
default.

And just to reemphasize, it's our position
that Defense Counsel or Defendants have affirmatively
waived any of these arguments, as they failed to put
forth any of these on the record at our original
hearing, and in fact, it appears, submitted them to
you for approval to rule upon. So we'd ask that you
deny their motion to set aside -- we'd ask that you
deny their 59(e) motion and affirm your order denying
their motion for relief from default.

MR. McLAUGHLIN: Jamie?

MR. HOOD: Just real briefly. On the
waiver issue about the power of the clerk of court to
sign an order of reference in these circumstances.
The reason I put a copy of that Hulsey case in the
binder is because -- maybe I should get going into
some more details on that. So, in Hulsey, the
plaintiff sued the defendant in state court, and the
defendant was a lawyer. His name is Paul Hulsey, a
lawyer in Charleston. He was actually suing the other

party in federal court on a RICO claim. The premise
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of the lawsuit was, in the pendency of that suit, he
had what they considered was a press conference, and
théy sued him for defamation in state court.

So Mr. Hulsey removed the case to federal
court, the defamation case to federal court. The best
I can tell, his working theory was that the federal
court already had jurisdiction with the RICO and it
must be related to that. Federal court disagreed, and
on a motion for remand, remanded the case back to the
circuit court. It came back to the circuit court, and
Mr. Hulsey was held in default for failing to timely
answer. So there's an entry of default; there was a
motion to set aside the entry of default, which was
denied; and then there was a default damages judgment
hearing, which we participated in; and there was a
trial on damages and a jury award. And then,
post-trial, for the first time, this issue of whether

there was a certified remand order came up and was

raised.

So we presented that issue in a similar
timing to the issue that's being presented here. It
wasn't -- it wasn't raised originally before, after

the entry of default. And what that technical issue
is, you might not be familiar with it, I clearly

wasn't, otherwise, I would have raised it earlier in
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that case, but in order for there to be a remand from
federal court back to state court, the federal statute
saYs that it shall be a certified order of remand. So
when we finished that --

MR. McLAUGHLIN: I was not aware of that.

MR. HOOD: So we finished the jury trial.
We came back to a conference room like this, and we
had just gotten our tail whipped, and we were sitting
here trying to figure out what in the world just
happened. My father says, I'm going to the
courthouse. I'm going to see if there's a certified
order. I was like, This is stupid. We're going to
win this case on how unfair the default process is.

So he came back and said, There is not a
certified order in there. So he made that his deal,
and we fought it on the default damages process. You
can see, when you read the opinion, I squarely lose on
the default damages process, and despite how I feel
about how unfair it is, our Supreme Court says you
don't go into default.

But they did bite ahold of and took
control over this technicality, and they said, you
know, we may -- we are in fact elevating form over
substance. And, understanding, there were two cases

at this point, they were consolidated, and they
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reversed both of them and sent it back. Why it
matters here is that technical issue had to do with
thé power of the court that was raised to the court in
a similar timing. It wasn't waived. They didn't
indicate that it was a waivable. Certainly, that was
argued by counsel for the Limehouses, that this
argument we asserted on the certified order had been
waived.

So when you go back and you look at the
case, you'll see they're talking about procedural and
substantive. And because it had to do with the power
of the court to actually do something, it was
substantive, not procedural; and if it's substantive,
it can't be waived. Same thing here. Under the
process of signing an order of reference, gives you
the power to rule like a sitting master-in-equity. It
doesn't have -- it's not procedural; it is
substantive. And for that reason, it can't be waived.
It wasn't waived in Limehouse and it's not waived
here.

So we believe that when you look at and
you go back and you take a look at the court's
opinion, well-reasoned opinion about elevating the
form over substance, it wasn't waived. The waiver was

argued. They found that the power of the court issue
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was substantive, and they ruled on it and ruled that
failure to comply with the certified requirement
reéulted in everything happening thereafter being
void. We're basically in the same scenario, just
following a different scheme.

Then, moving on, you talked about no
evidence of abandonment. I think the record before I
got involved had plenty of evidence of abandonment in
it in terms of the steps that had not been taken, the
court's order entering the sanction for default,
striking the answer. So the court already made those
findings about the things that counsel failed to do,
so that's already part of the record.

I did add in here the complaint that has
been filed by the Andersons which includes the
allegations that Mr. Brooker was negligent, and I
included for you what was Exhibit F, which is the
affidavit of the esteemed counsel Ben Joyce, who
concludes that Mr. Brooker's conduct was not in
compliance with the standard required for a South
Carolina lawyer. So to the extent that additional
evidence was needed, that has been provided, but I
don't think that was necessary.

And then on the affirmative action that's

required, I don't agree with that as being the
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proposition or the standard, that there has to be an
affirmative action for a lawyer to abandon their
client. What happened here is worse than affirmative
action. It's a series of omissions that culminates in
this massive exposure for my clients that they didn't
even have the opportunity to defend.

So I disagree, and I think that you can
make an independent assessment of whether the
Andersons were or were not abandoned such that
Mr. Brooker's conduct was so egregious and willful and
beyond the pale that the normal analysis of the
neglect or inadvertence or mistake of counselor and a
carrier, which is well-established in South Carolina,
is not the appropriate standard, but the abandonment
is. So, thank you.

MR. ANDREWS: Very briefly. We just again
submit they waived by not filing a motion to
reconsider when the special referee order was entered.
I'd say that the order remanded from federal court is
a little bit different than what's here before us.
Again, this is not a subject matter jurisdiction
argument. This is a power of the court to submit a
special referee. We do believe that, we argue that,
it is waived. Again, the Rule 53 (b) specifically

permits and allows a clerk of court to enter a special
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referee.

Regarding the abandonment, should you
determine that they are abandonment, we'd argue that
the Wham factors now are in the Carwiles' favor for
denying the motion for entry of default, especially
the factor regarding prejudice. They were let out of
default almost a couple years ago, and nothing has
gone on in this lawsuit because of the inactions of
the Andersons. And we submit that that boat is in the
Carwiles' favor regarding they be severely prejudiced
should you let the Andersons be relieved from default
and attempt to defend this action now.

In any event, before the action was filed
-—- before the separate declaratory judgment and legal
malpractice case was filed in Darlington County,
Allstate filed a declaratory judgment action in
federal court. In that federal court, they're asking
that coverage not be afforded to the Andersons for
this case. So, in effect, Allstate has taken
different positions in which they are attempting to
abandon the Andersons themselves, so we'd argue that
you should not even consider the abandonment argument
for relief for good cause in this matter. We'd ask
that you deny their motion.

MR. McLAUGHLIN: Jamie?
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MR. HOOD: I don't represent Allstate. I
represent the Andersons. I'd like to think I hadn't
abandoned them based on what I'm doing right now.

If you're ready, let's talk about Rule 52
motion?

MR. McLAUGHLIN: That's fine, if y'all are
ready to move on to that.

MR. HOOD: At a certain point you can only
whip a horse so much.

MR. McLAUGHLIN: I appreciate it. I would
like, and we can just do it wvia airdrop, would you
mind airdropping me your PowerPoint slide that you did
earlier?

MR. HOOD: Yeah.

MR. McLAUGHLIN: We can do that
afterwards.

MR. HOOD: Okay. So Rule 52, like the 59
motion, has been fully briefed and we would
incorporate, you know, all the arguments that we've
made, that you've already graciously agreed to do for
both sides. I'm not going to go through it verbatim.
There are a few things that I do want to touch base on
now that we have the opportunity, and I'll run through
those, and then I'd like to come back and just sort of

affirmatively address what they responded to in their
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briefing so that they can have the chance to respond
to it all.

So, first, the first two points I raise in
the Rule 52 motion have to do with the order of
reference, the jurisdictional issues, and for the
reasons I've already argued, that the reference was
not valid. It didn't comply with South Carolina
statute. The clerk can't grant more power than he
has. The statute doesn't support the reference and
it's in violation of the South Carolina Constitution.
For all of those reasons, as more fully discussed, I
believe that the Rule 52 motion should be granted on
the jurisdictional issues as well.

I assume, you don't want me to go back
into that argument in its entirety?

MR. McLAUGHLIN: No. We don't need to.

MR. HOOD: All right. So looking, then,
at some of the other substantive arguments that we
raised, the next subject that I raised had to do with
the misapprehension of the 55(c) motion. Again, we
have argued that extensively in the preceding motion,
and I would adopt all of those arguments here. Now we
get to the arguments dealing basically with the size
of the verdict and some of the evidence.

So as an initial position, we maintain

ROA 508




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

32

that a verdict for $30 million, collectively, or 15
million to each parent, is against the greater weight
of‘the evidence and is grossly excessive. We provided
a range of recoveries in our reply brief. I think
there's compelling case law that says ranges of
recoveries can be useful, but there's also compelling
case law that says each case needs to be looked at
individually. I agree with both. We're providing
that range of recoveries as almost a reference point
in terms of comparable judgments for wrongful death
claims.

I also in, I think, tab No. 16 in the
binder that I provided you, I just pulled an ALR
citation on excessiveness or adequacy of damages for
personal injuries resulting in the death of a minor
just to provide additional references and ranges from
various states. They cite to most of the states and
South Carolina that are included in my range. I
think, if you go back and you look at South Carolina
cases and try to figure out, you know, where we are
for ranges, I mean, it's broad. Recognizing cases in
the '70s and '80s and '90s aren't 2023. You know, we
tried a rudimentary inflation calendar or calculator
there to say, you know, a million dollars in 1993 is

worth how much today or whatever the math was.
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I think the top end of that range, I would
argue, 1is probably from the Hurd case, which was 1999.
That was a bench trial in front of Dave Norton, a
maritime case, involving the death of, I think, three
individuals, two of whom were children, and they
awarded -- he awarded, I think, it was $6 million on
the wrongful death claims. That was affirmed by the
Fourth Circuit Court of Appeals. I think that
represents the high end. I think there are plenty of
other cases that have been cited in my materials that
would support a more conservative evaluation of what
the wrongful death numbers are, but 30 million
certainly is an outlier.

And, I think, it's probably important that
we move away from valuing the life of a child because
that's not what we're charged with doing, like they
are in Georgia, for example, that has huge wrongful
death verdicts. There, their standard is to value the
life of the decedent, as impossible as that may be.
So, here, we're stuck looking at, you know, the harm
as defined by South Carolina law on the individuals or
the statutory beneficiaries. I think when we look at
some of the testimony that was considered and we look
at some of the evidence that was presented and then it

found its way into the special referee's order, I
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believe there was error in considering some of those
aspects of damages. For example, consideration of the
paients' wages and diminished earning capacity, I
think, is inappropriate.

In South Carolina, pecuniary loss is an
element under the wrongful death statute for recovery.
So then the question becomes: Whose pecuniary loss
are we talking about? When you go back and you look
at the reported cases in South Carolina that are cited
in our papers, it talks about the economic benefit
that the beneficiaries likely would expect to receive
from the decedent; and in the instance of a child,
rarely are there, because the child isn't working,
especially a young child. They're all minors, all
children are, but a three-year-old, for example, is
different. There are circumstances where you could,
you know, have a, you know, child that's old enough to
help out around the house or do chores or work on a
farm or things like that where you could assign a
loss.

Interestingly, there's no South Carolina
common law saying pecuniary loss is limited to only
what the statutory beneficiaries would receive. 1It's
never been affirmatively established or not

established. So, I think, the reasonable inference
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from our case law, when you go back and read how the
courts have evaluated and awarded pecuniary damages in
a Wrongful death statute, a wrongful death case
pursuant to the statute, they look at the pecuniary
loss that the beneficiaries reasonably could have
expected to receive; for example, if the father dies
and the father was a breadwinner in the family, how
much was he making and how much of that was coming
back. And then you got to take out personal
consumption, and then you're left with a number.
That's typical where you have a breadwinner.

So, I think, the reasonable inference from
the South Carolina case law that we have where the
pecuniary damage is not a wage claim or earning
capacity claim for the statutory beneficiaries, is
that you focus on what they could have expected to
receive. In this case, that number would be zero. I
think, when you look at the mock trial -- the mock,
not trial, but mock case, if I got that correct, that
was a case where the court recognized there is a
presumption pecuniary loss where you're talking about
a child who loses a parent but not necessarily a
pecuniary presumption where a parent loses a child.
So our position is that evaluating the parents' claim

for wages, diminished earning capacity, is
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inappropriate.

Also inappropriate, we'd consider, 1is the
cohsideration of the parents' emotional trauma outside
of the wounded feelings and sorrow associated with the
loss of their child. For example, there's testimony
about alienation of their own relationship. That's
not properly recoverable. There's consideration of
emotional impact testimony of the death on the child's
brother who is not a statutory beneficiary for this,
and so that's inappropriate. The impact of the -- the
emotional impact for the brother to the parents is
not, we'd consider, appropriate evidence. The
brother's future need for counseling is not
appropriate.

All of those items are set forth in our
briefing much more specifically, and in response to
essentially each of them, they've raised a
preservation argument saying that counsel didn't
object to the evidence when it came in. And, I
suspect, we'll hear that again today.

So in response to the preservation
argument, a couple of things. Number one is, at the
time of the testimony being presented, the plaintiffs
had not yet withdrawn their bystander and their other

claims. And under those claims, some of these
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damages, arguably, are recoverable, because economic
harm or the emotional trauma from a bystander claim is
a different measure and a different focus and priority
than under the wrongful death statute. So, then, the
question becomes: Does that mean that when those
actions were withdrawn at the end of the hearing that
they should have filed a motion and asked the court to
not consider it? I don't believe that's required at
that point. I mean, the testimony has come in, and it
came in without an objection.

But when you look at the authority of the
court, and especially a court sitting without a jury,
you know, our Supreme Court in Brown v. Allstate back
in 2000, or 2001, excuse me, weighed in on this
subject and they said -- this was in reversing the
Court of Appeals. They said the majority adopts a new
-- this is talking about the majority of the Court of
Appeals. The majority, essentially, adopts a new rule
for trial judges sitting without a jury according to
the majority. If incompetent evidence is admitted on
the ultimate issue of the trial, the trial judge must
affirmatively reject this evidence even if it's clear
that he is making a judgment based on competent
evidence in the record.

He would go on to say: We reject this
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rule because it would require trial judges to rule on
all admitted evidence in a bench trial. A trial
judge's role -- this is the important part for my
argument. The trial judge's role in a bench trial is
to admit all evidence and then evaluate it in a
non-jury setting.

So we think that under the guidance
provided in this Brown v. Allstate, it's important for
you to consider -- to admit all the evidence and then
as the evaluation of it and consideration of what
evidence are you going to look at to support the
claims that have been asserted. So my position is
that a special referee, the evidence that was
admitted, doesn't have to be considered if it's not
appropriate for the elements of the damages that are
being pursued at the time you're writing your opinion.

So by considering all of those other
items, the relationship information, the wages, the
emotional impact of the death based on the brother,
the future counseling needs, all of that which is
contained in the special referee's report, suggests
that that did weigh in and impact the award that was
granted, and, therefore, the award should be reversed
for those evidentiary reasons.

With respect to the excessiveness of the
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award, a couple of things. I mean, one goes back to
the similar argument which is where the award
cohtemplates elements that aren't permitted, it's, by
definition, excessive. If you can't consider
pecuniary loss of wages and it's in there, then,
whatever the number that has that, is excessive, by
definition. You know, I have provided a basis that
supports the argument that it's grossly excessive.

I think, going back to the pecuniary loss,
I don't need to reargue that, but, I think, that's
pretty compelling. Otherwise, we're talking about
sort of a new branch of damages in all wrongful death
cases, really. I mean, anybody who is a statutory
beneficiary would have lost wages. You go to a
funeral, you miss a day of work, whatever it is, I
mean, arguably, those either have been recoverable and
no one has ever thought to do it, or they're not
recoverable and they shouldn't be considered here.

All right. So, I think, I've gone through
the evidentiary errors that we raised that I wanted to
cover in the hearing, and then anything else, I've
already -- I think we've covered in the briefing. So
with that, I'll let Ryan respond to that Rule 52
motion.

MR. ANDREWS: Can we take a quick five
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minutes?

MR. McLAUGHLIN: Yeah, that's fine.

(A recess transpired.)

MR. McLAUGHLIN: Back on the record.

Ryan, go ahead.

MR. ANDREWS: Thank you. Very briefly.
One thing that we agree with with opposing counsel is
each case does stand on its own, and, we submit, that
we provided appropriate and significant and compelling
testimony regarding this verdict and regarding this
judgment, and we ask that you deny their motion to set
that aside.

MR. McLAUGHLIN: Jamie, do you have
anything? That was pretty short. I don't know that
you would have anything to reply to that. I did have
one or two questions I wanted to ask.

So in response to the defense's argument
about the power of the court, the plaintiff was
arguing that that would be waivable. What's the
defense's position on whether or not that's waivable?

MR. HOOD: Well, I think I'd go right back
to Hulsey and go look at that case. What happened
there was the issue of wailver was raised, and that was
a primary argument against it. That's where the

argument came over whether this was subject matter
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jurisdiction or personal jurisdiction. And, really,
the distinction there was, you know, personal
juiisdiction is waivable, subject matter Jjurisdiction
is not; and that's where Few in his dissent went into,
well, there's this third type of jurisdiction, which
is the power of the court; and that's what we're
dealing with. And so the power of the court, which is
what we're dealing with here, is not waivable, and,
therefore, it hasn't been waived.

I think when you go back and you read the
Hulsey case, it's instructive for that very point,
whether issues to -- jurisdictional issues based on
the power of the court can be raised now or not, and
the answer in Hulsey was that, yes, they could.

MR. McLAUGHLIN: Does the plaintiff have a
response to that answer, that response to my question?

MR. ANDREWS: Yeah. I would argue that
the Hulsey case is not on point with what we're
dealing with. By counsel's explanation of the case,
it's dealing with a case in federal court and a
certified copy of a remand order not being received by
state court. That's jurisdictional in nature and not
what we have here. We concede subject matter
jurisdiction is not waivable. That's how we'd

respond, and we do believe that, we do argue that the
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defendants did waive any arguments they had for a
special referee appointment.

MR. McLAUGHLIN: Go ahead.

MR. HOOD: 1It's not a subject matter
jurisdiction argument in Hulsey. That wasn't the
issue. It was whether the circuit court had the power
to entertain the proceedings and enter the default
judgment without a certified order, and the court
determined that is a substantive issue. That is not
subject matter jurisdiction; that is not personal
jurisdiction; that is a power of the court. That's
the third prong of jurisdiction, and that's what we're
dealing with here.

MR. ANDREWS: Our Supreme Court has
distinguished authority for jurisdiction and, we'd
argue, that this was subject -- I mean a power of a
state court to hear a case that they didn't have
jurisdiction, would be subject matter jurisdiction
rather than the separate authority, and argue that
defendants have waived that.

MR. HOOD: If it's subject matter
jurisdiction like he's arguing now, it can't be
waived.

MR. ANDREWS: Well, I'm not arguing that

it's subject matter jurisdiction. I'm arguing that it
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appears in the case that the case that you're relying
on is subject matter.

MR. HOOD: Oh, I gotcha. So y'all's
contention is that Hulsey is a subject matter
jurisdiction?

MR. ANDREWS: Yeah, and not applicable to
this case.

MR. HOOD: Okay. That's fine. That's
just not legally accurate. Instead of arguing, I
would just encourage you to read the actual case.
That's why it's in the binder. What I'll do is I'll
give the court reporter my binder so that everything
that was presented to you --

MR. McLAUGHLIN: We'll mark that as an
exhibit.

MR. HOOD: Any other questions?

MR. McLAUGHLIN: Yeah. One other question
I had, and I want both sides to respond to this, is
the idea about the elements of damages that were
inappropriate to consider. If we have a case like
this one where you have a child that dies, and we know
that it's appropriate to consider pecuniary loss, and
we know that it's appropriate to consider emotional
grief and sorrow, I'd like for both of you to respond

to the idea that if you have, for example, you got a

43

ROA 520




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

parent who is so -- obviously, the loss of a child is
probably the worst thing that can happen to people,
and people are going to recover and react to that
differently. If you have a parent who it impacts them
so significantly that they lost their job, does that
not speak to the emotional trauma or the grief and
sorrow of the parent; that they are, for lack of a
better way to say it, so wrecked that they can't go on
in life, right, and they lose their job by it.

In a case where evidence is presented
about that, not necessarily specific evidence about, I
lost my job, I made X amount per year, this is how
long I would live, that's this amount, we want you to
award us that much in lost wages, but would it not be
appropriate for that to be considered as just a factor
in weighing the grief and sorrow of the parent from
the loss of the child.

I'll give you the chance first to respond
to that, Jamie, and then let Ryan respond for the
plaintiff.

MR. HOOD: Sure. I think the answer to
your question is that how it impacted the parent would
be admissible to show evidence to support their claim
for the wounded feelings and the grief and sorrow. I

think you can describe that. When you start to
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quantify and talk about it in terms of supporting a
pecuniary loss, I think you can't. And you have a
caée like this where there really was no challenge to
any of the evidence that was presented in terms of the
emotional harm. I think when they included items and
elements about -- or details about work, earning
capacity, taking a reduction in his job and things
like that, and that's referenced in the order, it's
now supporting the pecuniary claim, is the way the
order reads, it's got to be excessive. And that's
just a function from my perspective of how the case
was presented and how the order is written and how
those items support it.

It sort of begs the other question, and I
know you didn't ask me this: If you can't recover
that kind of pecuniary loss, what can you recover? I
thought about that, too, because as I read their
argument that Reynolds wrote, I could tell, it was a
well-written argument, and I was reading it and I was
like, you know, why does our -- why do all of our
cases talk about pecuniary loss, and, you know, yet
here we are talking about it, and there's not some
clear definition of it?

I think in the context of a child where

there's not some kind of, you know, help around the
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house or work or some kind of reliance like that, you
know, things like medical bills, funeral damages, all
of‘those sorts of things, the financial things that
the parents have -- the beneficiaries would have had
to incur, would become recoverable. So I think there
are standalone pecuniary things that potentially
could, obviously, that pale in comparison to the death
of the child, but that's how at least in my mind I can
understand why that item would be included for claims
that are brought on behalf of minors.

MR. McLAUGHLIN: For the plaintiff?

MR. ANDREWS: I'd argue that it would be
permissible to look at a parent's lost wages as a
pecuniary loss in and of itself as that is a
permissible wrongful death damage. As opposing
counsel pointed out, there is the law that says there
is a presumption that when a child loses its parents,
there's some sort of pecuniary loss regarding lost
wages but not vice versa, and at the same time,
there's no case law out there saying that this is not
a recoverable damage.

In any event, while we did present
evidence of Mr. Baxter being out of a job for a number
of months and back at a job about a third of what he

was making normally, and Ms. Carwile out of her job
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for a number of months, you didn't quantify it. There
was no number saying -- no number -- specific number
awarded for loss of earning capacity. We'd suggest it
just goes to show how much and how compounded

Ms. Carwile and Mr. Baxter's grief, their sorrow,
their wounded feelings were. And so we think -- we'd
argue that the testimony regarding those particular
damages goes to show and goes to prove their
significant wounded feelings, grief and sorrow.

MR. McLAUGHLIN: The two orders that wound
up with this case being before me, so the order from
Judge Burch striking the answer and the order of
reference, are those immediately appealable and are
they immediately appealable orders that have to be
appealed; and if they aren't, does that waive it?

MR. HOOD: Got it. So we address that in
our briefing, and thanks for asking that question. I
think Lenk disposes of that issue, which says that
they can be immediately appealed but they don't have
to be.

MR. McLAUGHLIN: Plaintiff?

MR. ANDREWS: Well, in any event, whether
it's immediately appealable or not, I believe that
such orders would need a Rule 59 (e) motion to

reconsider timely filed and none of that was done in
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this case. I do think, from the law, that they would
be immediately appealable.

| MR. HOOD: I think there's support that
they could be. It's just the question becomes must
they be. So if you take the position that they have
to be, then you're going to bring everything to a
screeching halt every time there is a sanction order.
And a lot of times that's a reason why people don't
want to file for sanctions, because if it is
immediately appealable, it stops everything,
potentially, if they choose to do so. So that's why,
when you read the two statutes that are cited in Lenk,
when you read them together, they are appealable, but
they're not mandatorily appealable because you can
wait until the final disposition.

MR. McLAUGHLIN: A, thank y'all for

showing up today, and B, thank you for your arguments.

Is there anything else that either side wants to get

on the record before we close it?

MR. ANDREWS: Nothing from the plaintiffs.

MR. HOOD: The only thing that I haven't
already put in there, and I think just a point of
clarification, 1is that when you issued your award, it

was an award for $30 million. Above that, you

indicated it was for each of the parents, 15 for each.
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Typically, under South Carolina law, you're going to
take pro rata at your level, so 30 would be divided by
twb for two parents. To the extent that the 30 was
reached because you independently determined Mom's
damages and Dad's damages and added them together, I
think that would be erroneous. I can't tell if you
did that or not, the way the order was written.

And if you are revising an order, I would
encourage you to think about how the damages are
asserted, because it would be impossible for Mom and
Dad, given the difference in the testimony, to come to
the exact same numerical award; but if your reason for
including it was just because statutorily and under
South Carolina common law, without finding to the
contrary, they're entitled to 50 percent each, then,
so be it.

MR. McLAUGHLIN: If that's all, what I
probably would ask is for -- I don't know how y'all
want to do it, get together for the transcript, or one
of y'all get the transcript, then I'd like to get the
transcript and review it before I decide anything
else.

MR. HOOD: Okay.

MR. McLAUGHLIN: Thank you very much. And

if that's it, we'll go off the record.
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(Defendants Exhibits 1-16, Binder, was
marked for identification.)

(The hearing was concluded at 2:19 p.m.)
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CERTIFICATE OF REPORTER

I, Margaret F. Barnett, Professional Court
Reporter and Notary Public for the State of South
Carolina at Large, do hereby certify that the
foregoing transcript is a true, accurate, and complete
record of the hearing taken before me.

I further certify that I am neither related to
nor counsel for any party to the cause pending or
interested in the events thereof.

Witness my hand, I have hereunto affixed my
official seal this 27th day of September, 2023 at

Charleston, Charleston County, South Carolina.

W EN T -

Margafbt F. Barnett
Notary Public

My Commission expires
February 25, 2030
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Samantha Joanne Carwile, individually and as the Personal Representative of the
Estate of Marlayna Joan Carwile v. Chris Anderson and Danielle Anderson

C/ANo. 2020-CP-16-00299, Darlington CP
Hearing Post-Trial Motions
September 15, 2019
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The South Carolina Court of Appeals

Samantha Joanee Carwile, individually and as the
Personal Representative of the Estate of Marlayna Joan
Carwile, Respondent,

V.

Chris Anderson and Danielle Anderson, Appellants.

Appellate Case No. 2023-001016

ORDER

Appellants filed this appeal on June 22, 2023. Appellants stated they filed timely
post-trial motions on June 2, 2023, Appellants asked this court to hold this appeal
in abeyance pending resolution of their post-trial motions. In the alternative,
Appellants asked this court to dismiss the appeal without prejudice. Respondent
moved to dismiss the appeal due to Appellants' premature filing. In the alternative,
Respondent asked this court to hold the appeal in abeyance and remand to allow the
Special Referee to rule on the pending post-trial motions.

After careful consideration, we deny Respondent's motion to dismiss. We grant the
motion to hold the appeal in abeyance and remand to the Special Referee for the
limited purpose of ruling upon the post-trial motions. Appellants shall provide this
‘court with status updates every thirty days. Failure to file status updates may result

in dismissal of this appeal. 3/{’ /{_ﬁz

FOR THE COURT

Columbia, South Carolina FILED
Jul 17 2023

CC:
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James Bernard Hood, Esquire
Andrew James MacLeod, Esquire
Deborah Harrison Sheffield, Esquire
Ryan Christopher Andrews, Esquire
Douglas Edmund Jennings, Esquire
David Butler Yarborough, Jr., Esquire
Reynolds H. Blankenship, Jr., Esquire
Kathleen Chewning Bames, Esquire
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Rule 53, SCRCF

Thiz decumant reflacts changes received through September 1, 2023

5C - South Carolina State & Federal Court Rules > SOUTH CAROLINA RULES OF CIVIL
PROCEDURE = VI. TRIALS

RULE 53. MASTERS AND SPECIAL REFEREES

(a) Master and Special Referee Defined

. The lerm "master” means ihe master-in-equity for the county. The term "special referee™ means a
member of the South Carolina Bar o whom a maiter has been referred under 5., Code Ann. § 14-
: f'ﬁﬁ-

(b} References

. In an action where the parties consant, in a2 default casa, or an action for foreclosure, some ar all
of the causes of aclion in a case may be referred to a master or special referee by order of a circuit
judge or the derk of cowrt. In all other actions, tha circuit court may, upon application of any party or
upon its own moftion, direct a reference of some or all of the causes of acltion in a case, Any party
may requesl a jury pursuant to Rule 38 on any or all isswes triable of right by a jury and, upon the
filing of a jury demand, the matter shall ba returned to the crcuit court, A case shall not be referred
to @ master or special referee for the purpose of making a repor to the dreuit court. The clerk shall
promptly provide the master or special referee with a copy of the order of reference.

{c) Powers

. Dnce referred, the master or special refarae shall exarcise all power and authority which a circuit
Judge sitting withoul a jury would have in a similar matier.

(d} Compensation of Special Referees

. The compenzation of the special referes shall be paid by the partias in such amount as shall be
set by the spocial referes, subject to review by the circuit court upon objection by any party within
ten (10) days of receipl of the order.

(e) Appeals

. When a matter has bean referred, any appeal from any order or judgment issued by the master
or special raferee shall be to the Supreme Court or the Court of Appeals as provided by the Sauth
Carolina Appaliate Court Rules.

Maote:

This Rule 53 follows the Federal Rule as to form but iz considerably modified to conform 1o State practice
and needs. References in Federal Courts are rare, but absolutely necessary in State Courts, particularly o
handle a large valume of Stale litigation such as foreclosures, paritions, and other equity matiers. The
State practice allowing judgment to be enterad on the masier's report in appropriate cases is preserved, as
is the allowance of 10 days to filke exceptions to the reporl. Other post-trial motions, such as a motien o
amond judgment undar Rule B2(b), would apply when the order of referance directs thatl judgment be
enterad on the master's repori, just as they apply in actions tried by the court.

MNote to 1836 Amendment:

James Hood
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Page 2 of 2
Rule 53, SCRCP

Rula 53(c) is amended to make clear that the master has the same powers as a court sitting without a jury
unless the arder of reference limits his authorily. Changes in hal paragraph as well as Rule 53{d) leave the
scheduling of tha time and place of the hearings o the master. Rule 53a)1) is amended to remaove the
naed for filing tha transcript of procesedings if one has nol bean prapared, bul Rule 53(a}2) allows any party
to abtain the transcript of proceedings before any hearing on exceptions o the master's report. Rule
S3{e}5) now authorizes the master o request briefs or proposed orders from counsal,

Note to 1994 Amendment:

This Rule 53b) amendment clarifies the authority of the clerk of count to issue orders of reference in
default cases and where all the parties consent.

Note to 1999 Amendrment:

This amendment substantially revises this rule. It eliminates the practice of referring a8 matter for the
purpose of making a report (o the circull court. Under the revised nde, the master or special referes will
enter final judgment on any matier which is referred and any appeal from a decision of the master or
special referee is 1o the Coun of Appeals or the Supreme Court as provided by the South Carolina
Appellate Count Rules, The detailed discussion of the powers of masters and special referees, and the
procedure to be followed in matters panding befare them, has baen elimmated as unnecessary since the
masier or special referee has all the powers that a circuil court judge sitting without a jury would have in the
maiter and the procedurs is that provided by the South Carolina Rules of Civil Procedure,

MHote to 2001 Amendment:

Rule 53{d} is amended to provide that fees for special referees are set by the special referee subject to
review by the circuit court if @ pany timely objects.

MNote to 2002 Amendment

The 2002 amendment permits referal of foreclosure cases (o the master-in-eguity by order of the clerk of
court, If there are counterclalms requiring a jury trial, any party may file a demand for a Jury under Rule 38
and the case will be returned to the clroult courl.

Last Amendad by Order effective September 1, 2002,

South Caraling Courl Ruls

End of Document
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S.C. Code Ann. § 14-11-60

This document is current through 2023 Ragular Session Act No, 66, and Acl No. 68, nol Including changes and
corfeclions made by the Code Commissionar.

South Carolina Code of Laws Annotated by LoxisNexis® > Title 14. Courts (Chs. 1 — 31) =
Chapter 11. Masters and Refereas [Arts. 1 — 3) > Article 1. Genearal Provisions (§§ 14-11-10 —
14-17-780)

§ 14-11-60. Appointment of special referee.

In case of a vacancy in the office of masterdn-equity or in case of the disqualification or disability of the
masier-n-aquity fram interest or any other reason for which cavse can be shown the presiding creult court
judge, upon agresment of the parties, may appoint a special referee In any case who as o the case has all
the powars of a master-in-equity. The spacial referes must be compensated by tha partes involved in tha
acticn.

H istl:rrgr

1062 Code § 15-1811; 1952 Code § 15-1811; 1842 Code § 3684; 1932 Code § 3691, Civ, C, "22 § 2228; Civ, C. 12
1379 Civ. C."02 § 972, G, 5, 7AS; R, 5. 843, 1840 (11) 154 § 2; 1885 (19) 89, 197% Act No. 164 Part 11 § 7, eff
July 1, 1979; 1988 Act No, 678, Part ||, § 6, eff January 1, 1988,

Annolations

LexisNexis® MNotes

Case Notes

Civil Procedure: Judicial Officers: Magistrates: Tral by Consent & Appeal
Civil Procedure: Judicial Officers: Mastars: General Overviaw

Civil Procedure: Judicial Officers: Referances

Civil Procedure: Appeals: Appellate Jurisdiction: State Court Review

Governments: Courts: Judges

Civil Procedure: Judicial Officers: Magistrates: Trial by Consent & Appeal

In a slig and fall case where the cwnar of the premises falled to timely answer or defend, reference of a damages
hearing fo a magistrate in the absence of an agreemeant of the owner was reversed bacause the owner ahd made
an appearance, and under bath S.C. R. Civ, P, 53(b} and 5.C. Code Ann. § 14-11-60, raferance could nol be madea
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5.C. Code Ann_§ 14-11-60

withoul agreemeant of a party who ahd entered an appearance in the case. Roche v Young Bros, 326 5.C 488

485 S.E 2d 110, 1997 S.C, App LEXIS 47 (S.C. Ct App. 1997), rev'd, 332 5.C. 75 504 S.E.2d 311, 1998 5.C
LEXIS 103 (S.C. 1998,

Civil Procedure: Judicial Officers: Masters: General Overview

In a slip and fall case where the owner af the premises failed 1o imeky answer or defend, reference of a damages
hearing io a magistrate in the absence of an agreement of the owner was reversed because the owner ahd made
an appearance, and under both 5.C. R. Civ, P, 53(b} and 5 C_Code Ann. § 14-17-60, raference could not ba made
without agreement of a party who ahd entered an appearance in the case. Boche v. Young Bros., 326 5.C 488

485 S.E2d 110, 1997 S.C App LEXIS 47 (S.C. ClL App. 1997), rev'd, 332 5.C. 75 504 S.E.2d 311, 1998 5.C.
LEXIS 103 (S.C. 1996).

in a foreclosure proceeding, special referes was nol disqualified by the provisions of 5.C. Code Ann, § 14-11-60,
which entiled him 1o compensaton from the pariies in the aclion because the referee was entitled {0 compensation

regardless of how he ruled. Firs! Sav Bank v Molean, 314 S C 361 444 SE 20 513 1904 S C LEXIS 111 (5C
15804,

Statute which allowed a direct appeal to the Supreme Court of Scuth Carplina or the Court of Appesls of South
Carolina from any final judgment entered by a special masier, was nol applicable to a final judgment issued by a
special referee; although a special referee appointed pursuant to 5.C. Code Ann. § 74-11-80 or 5.C. Code Ann. §
15-31-150 had the powers of a master, the righ! o appeal was nol given 1o a master bul was conferred upan a
party, Luck v. Pencar, [ig, 282 S.C 643 330 SE X Ti1, 1984 5.C. App. LEXIS 544 (S Ct App. 19584]
overruled, Bogrdman v, Lovelt Entemposes, Ing, P87 5C 303 338 5 E 2d 323 1985 5.C. [ EXIS 557 {5.C. 1945,

Civil Procedure: Judicial Officers: Refergnces

In a personal injury action where a personal reprasentative filed suit against the motel where her husband had
fallen. the motel was deemad 1o have conceded liabiity ware a default judgment was entered against it, thensfore
the matel was not entitled 1o challenge the appaintment of a referee to determine damages under 5.C. Code dnn, §
14-11-60 and S.C. R. Civ. P. 53(b}. Hoche v. Yowng Bras., 332 S.C. 75 504 SE 2d 311 1908 S C LEXIS {03

(5., 1998

in a slip and fall case whare the owner of the premises failed fo timely answer or defend, reference of a damages
hearing to a magistrate in the absence of an agreement of the owner was reversed because the owner ahd made
an appearance, and under both 5.C. R. Civ. P. 53(b) and 5.C. Code Ang, § 14-11-60, reference could nat be made
wilhout agreement of a party who ahd entered an appearance in the case. Roche v Young Bros 328 3.C. 488

485 S.E 2d 110, Y997 S.C. App. LEXIS 47 (S.C. Ct. App. 1997), rev'd, 332 §.C 75 S04 SE 2d 317, 1998 S.C.
LEXIS 7103 (5.C. 19948].

Statute which allowed a direct appeal to the Supreme Court of South Carolina or the Court of Appeals of South
Carolina fram any final judgment entered by a special master, was not applicable to a final judgment issued by a
special referee; although a special referes appolnted pursuant o 5.C. Codé Ann. § 14-11-60 or 5.C. Code Ann. §
15-31-153 had the powers of a master, the right to appeal was nol given io a master but was conferred upon a
party, Luck v, Pencar, Lid, 283 5.C 643 320 SE M 711, 1984 5.C App. LEXIS 544 (SC. Ct App 1984,
overruled, Boargman v, Lovett Enferprises, lnc., 287 S.C. 303, 338 S £.24 323, 1985 5.C. LEXIS 551 (S.C. 1985).

Civil Procedure: Appeals: Appellate Jurisdiction: State Court Review
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Statute which allowad a direct appeal o the Suprema Court of South Carolina or the Court of Appeals of South
Carglina from any final judgment entered by a special master, was not applicable ta a final judgment issued by a
special referee; although a special referee appointed pursuant to 5.C. Code Ann. § 14-71-80or 5.C. Code Ann. §
15-31-150 had the powers of a master, the right to appeal was not given fo 8 master but was confarred upan a
party. Luck v. Pencar Lid. 282 S 643 320 SE 20 7171984 5S¢ App LEXIS 544 (5.C CL App 1984],
overruled, Soardman v, Lovell Enterprises, Inc., 287 S.C. 303, 338 S.E.2d 323, 1985 S.C LEXIS 551 (S.C. 1945

Governments: Courts: Judges

In a personal injury action where a personal representative filed suit against the motel where her husband had
fallen, the motel was deemed to have conceded liability were a defaull judgment was entered against it, therefore
the motel was not antitled 1o challenge the appointment of a refarae to determine damages under S.C_Code Ann. &
14-11-80 and S.C. R. Civ. P. 53(b). Roche v. Young Brog,. 332 S C. 75 504 S.E 2d 371, 1998 S.C LEXIS 103
(S.C. 1884,

Research References & Practice Aids

LAW REVIEWS

20 8 Carmfing [swyer 26 ARTICLE: MASTER OF HIS DOMAIN: THE EQUITY COURT—YESTERDAY AND
TODAY, By H. Guyton Murrell and Reginald P, Corey, March, 2003, Copyright (c) 2009 South Carolina Bar South
Carolina Lawyer,

26 8, Carofina Lawyer 30, FEATURE: SERVING THE MASTER: CHALLENGING THE AUTHORITY, POWER OR

JURISDICTION OF THE MASTER-IN-EQUITY, By Bruce Wallace, January, 2015 Copyright (c} 2015 South
Carolina Bar Scuth Carclina Lawryer.

Hierarchy Motes:

S.C. Code Ann. Title 74, Ch. 11

State Notes

Notes

Effect of Amendment

Thex 1979 amendment changed the designation from “special master” to "special referes.”
Thez 1988 amendment rewrote this section.

South Carcling Codo of Laws Annotated by LesisHexs@

Copyright 8 2023 Matthew Bendar & Compary, Inc.,
a rreenber of the LeasMexs Group, All ights reseneed.

End of Document
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S.C. Code Ann. § 14-17-250

This document is current through 2023 Regular Session Act Mo, 65, and Act Mo. 68, nol including changes and
cormrections made by the Code Commisskoner,

South Carolina Code of Laws Annotated by LexisNexis® > Title 14. Courts (Chs. 1 —31) >
Chapter 17. Clerks of Courts (Arts. T — 7) > Article 3. General Duties and Powers (§§ 14-17-210
— 14-17-370)

§ 14-17-250. General powers of clerks; proceedings under orders to be filed.

Clerks may administer oaths and take deposilions, affidavits and renunciations of dower, The clerk of any
county in which the office of masier does not exist may, by consent of parties, sign orders of referenca in
vacalion and may also, upon proper proceedings filed, grant orders for the partition of real or personal
eslate and lor Ihe admeasurement of dower in cases where the right of partition or dower is not contested
of the same has been ascertained by a decree of the court. All proceedings under such orders shall be filed
at the next succeseding term of the court for the adjudication of the presiding judge, unlil which adjudication
all equities of the parties shall be reserved.

Hi story

1962 Code § 15-1726; 1952 Code § 15-1726; 1942 Code § 3500; 1932 Code § 35590; Civ. C. 22 § 2134; Civ. C. 12
§ 1313; Civ. C. ‘02 § 915; G. §. 736; R. 5. 787, 1839 (11) 112 § 32; 1884 (19) BIS.

Soulh Caroling Code of Laws Annctabsd by LexishaxisE
Copyright © 2023 Matthew Bander & Company, Inc,
a member of (ke LaxisMaxis Group. A8 rghts resered

End of Documant
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S.C. Const. Ann. Art. V, § 1 E

This decumeant is curmant through the Movember B, 2018 General Election,

South Carolina Consiitution of Laws Annotated by LexisNexis® > The Constitution of the State
of South Carolina > Artficle V. The Judiclal Department

§ 1. Judicial power vested in certain courts.

The judicial power shall be vesled in a unified judicial syslem, which shall inclede a Supreme Court, a Courl
ol Appeals, a Circuit Court, and such other courts of uniform Junsdiction as may be provided for by genaral
law,

History

1872 (57) 3176. 1973 (58) 161; 1885 Act Mo. 4.

Annptations

LexisNexis® Notes

Case Notes

Bankruptcy Law: Discharge & Dischargeability: Mondischarge of Individual Debts: Embazzlemeant &
Fraud

Civil Procedure: Jurisdiction: Subject Matter Jurisdiction: Jurisdiction Over Actions: Ganeral Overview
Civil Procedure: Parties: Self-Representation: General Overview

Civil Procedure: Pretrial Matters: Continuances

Civil Procedure: Judgments: Preclusion & Effect of Judgments: Res Judicata

Constitutional Law: The Judiciary: General Overview

Constitutional Law: The Judiciary: Case or Controversy: Constitutionality of Legislation: General
Ovarviow

Constitutional Law: Separation of Poweors
Constitutional Law: Bill of Rights: Fundamental Rights: Criminal Process: Right to Jury Trial
Criminal Law & Procedure: Discovery & Inspection: Discovery by Defendant: General Overview

Family Law: Marital Termination & Spousal Support: Dissolution & Diverce: Jurisdiction: General
Ovarview
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3.C. Const, Anm. Art. W, § 1

Governments: Courts: Creation & Organization

Governments: Courts: Judges

Governments: Courts: Rule Application & Interpretation

Governments: Lagislation: Enactmant

Governments: Local Governmenis: Employees & Officials

Governments: State & Territorial Governments: Relations With Governments
Legal Ethics: Unauthorized Practice of Law

Torts: Public Entity Liability: Liability: State Tort Claims Acts: Jurisdiction
Torts: Public Entity Liabllity: Liability: State Tort Claims Acts: Venue

Bankruptcy Law: Discharge & Dischargeability: Nondischarge of Individual Debts: Embezzlement & Fraud

Decision by the South Carolina Supreme Court finding that debtor should be disbamed for misappropriation of
funds that were given to the altorney to ba held in trust, in violation of S.C. App, Ct, R. 407:8.4 and 407:1,15, was
given res judicata effect in & subsequent bankrupicy proceeding for non-dischargeability in which the Lawyers” Fund
for Cliant Protection sowght to have the reimbursement abligation to it ruled non-dischargeable under 11 LLS.C.5 §

523(a)j4). Supreme Courf v. Sipes {in re Sipes), 2007 Bankr. LEXIS F096 (Bankr, D5 C Nov, 8 2007

Civil Procedure: Jurisdiction: Subject Matter Jurisdiction: Jurisdiction Ower Actions: General Overview

Although 5.C. Code Ann. § 15 78-100[b} establishad subject matter jurisdiction for actions arsing under the South
Carclina Tort Claims Act in the circuit court throughout the stale, because the actions were properly instituted, a
wehicle driver, as a third-party defendant, had no right (o request a change of venue from the county where a
vehicle acciden! occumad on a road maintained by the State of South Caralina to the county of her residences,
based on an sllegation that the actions were brought in an improper venue. Jater v, S.C DOT, 368 5.C. 433 633
S.E 3d 14 (i) EXI .

There is bul cne Circuit Court in South Carclina, with uniform subject matier jurisdiction throughout the state, Dove
W Gold Kist, 314 8.0 235 442 SE 2 598 1994 5 C LEXIS 70 (S C. 1934,

Civil Procedure: Parties: Self-Representation: General Overview

Corporation’s president, a non-lawyer, was prohibited from representing his corporation in either circuil or appsaliate
courl proceeding because It was an unauihorized practice of law, and because any interpretation that would expand
slate supreme courl decisions regarding the practica of law would violate the separation of powers provision of S.C.
Consl anl 5 £1, 5C Coda § 40-5-320{4){ 1), which purparted to autharize cartain classes to practica law, was not
conirolng. A layperson could only represent a corporation in a civil magistrate proceeding under 5.C. App. Ct. R,
405, Renaissance Enfers., Inc. v, Summil Teleservices, Inc. 334 5.C. 6459 515 5 £.2d 257. 1999 S C LEXIS 66
{(8.C. 1999},

Civil Procedure: Pretrial Matters: Continuances
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S.C.ConsL Ann. ArL WV, §1

Legislatura cannol assume to isall the exercisa of judicial powers. The judicial power is vested, under 5.C. Consf.
g 5 § 1, in the unified judicial system. The authonty to determine whether a continuance should be granted or
denied is inherent in the exercise of this judicial power, and canmot be exercised by the legislative branch of the
government. Tharefore, 5.C Codp § 2-1-150, In 50 far as it attempls to exarcise the ultimate authorily to defermine
whan, and under whatl circumstances, lawyerdegislators may be exempl from courl appearances, is
unconsiifutional as violative of the principle of separation of powers. Williams v, Bordon's, Inc, 274 5.C. 275 262
S5.E.2d B8, 1980 5., LEXIS 295 (5.0, 1980).

Civil Procedure: Judgments: Preclusion & Effect of Judgments: Res Judicata

Decision by the South Carclina Suprema Court finding thatl deblor should be disharmed for misappropriation of
funds that were given to the atiomey to be held in trust, in violation of 5.C, App. Ct. R, 40784 and 407:1.15, was
given res judicata effect in a subsequent bankruptcy proceeding for non-dischargeability in which the Lawyers' Fund
for Client Protection sought to have the reimbursement obligation to it ruled non-dischargeable under 11 ULS.C.5 §
S23(a)(4). Supreme Courf v. Sipes (in re Sipesl 2007 Bankr LEXIS 3096 (Bankr D.5.C Mowv 8 2007).

Constitutional Law: The Judiciary: General Overview

Ina 42 USC S § 15953 case in which the complaint challenged a probale courl decision to apply common law fillal

loge of consorium for the benefit io daughters and not to the son, pursuant o 5.C, Const, art, V. £ 1, the federal
district courl was not an appellate court within the South Carolina unified judicial system. Kpigh! v. Episcopal
Church of the United Stades, 2010 U5, Disl, LEXIS 74776 (0.5 C. July 23 2010), affd, 402 Fed. Appx. 787, 2010
U5 App. LEXIS 24200 (4th Cir. 5.C. 2010).

Constitutional Law: The Judiciary: Case or Controversy: Censtitutionality of Legislation: General Overview

SC Congt, ad. & 4§ 7, does not deprive the General Assembly of the power to create the Court of Appeals by
legistation, I

Legislature cannct assume to itsalf the exercise of judicial powers, The judicial power is vested, under 5.C. Const

gt 5 § 1, in the unified judicial system. The autharity to determine whether a confinuance should be granted or
denied is inherant in the exercise of this judicial power, and cannot be exercised by the legislative branch of the
gavernment. Thaerefore, 5.0. Code § 2-1-150, in 80 far as it attempts to exercise the ulimate authonty to determineg
when, and under what circumstances, lawyer-legislators may be exempt from court appearances, |s
unconstitutional as violative of the principle of separation of powers, Willams v Bordon's, Ine, 274 S.C 275 262
S.E.20 881, 1980 S5.C. LEXIS 293 (5.C. 1980].

Constitutional Law: Separation of Powers

Corporation's president, a non-lawyer, was prohibited from représenting his corporation in either circuit or appellate
cour proceading because It was an unauthorzed practice of law, and because any interpretalion that would expand
slale supreme court decisions regarding the practice of law would violate the separation of powers provision of S.C.
Consl at 5 § 1, 5.C Codo § 40-5-32044)( 1), which purported to authorize certain classas to practios law, was not
controliing, A layperson could only represent a corporation in a civil magistrate proceeding under 5.C, App. Ct, R,
405, Renaizszance Enlers , Inc. v. Summil Telesendces inc, 334 S C 649 515 S E 2d 257 1999 S C LEXIS 66

(2.C 1999).

Legislature cannot assume to itself the exercise of judicial powers. The judicial power |s vested, under 5.C. Const
art 5 & 1. In the unified Judicial system. The autherity to determine whether a continuance should be granted or
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deniad is inherent in the exercise of this judicial power, and cannol be exercised by the legislative branch of the
government, Therefore, 5.0, Code § 2-1-15], in 50 far as it attempls o exercise the ultimate authority 1o determina
when, and under what circumstances, lawyer-legisiators may be exempt from court appearances, Is
unconstitutional as viclative of the principle of separation of powers. Willams v Bardar's tge, 274 §5.C 275 262
S.E.20 881, 1980 5., LEXIS 205 (S.C, 1980).

Constitutional Law: Bill of Rights: Fundamental Rights: Criminal Process: Right to Jury Trial
Wheare a magisirale picked a person (o select a jury, and the person had an almost unbridied authority to find 18

“respectable voters” from whom a jury of six would be sslected. defendant was not assured of a fair cross-saction of
the community In his jury. State v, Warren, 273 §.C 159, 255 5.E. 24 668, 1979 S.C. LEXIS 386 (S.C. 1970).

Criminal Law & Procedure: Discovery & Inspection: Discovery by Defendant: General Overview

Whather a discovery rule promulgated by tha Thirteenth Judical Circuit {South Carolina), which required the
names of witnesses 10 be Induded on the withess list suppbed by a solicitor to defense counsal, had bean viclated
ar not during the course of defendant’s trial for murder, housebreaking, and pelly larceny was of no consaquance
because the local rule was unconstitutional and void under the authority of S.C, Const. art V. § Tand 5.5 Const
art V. § 4 which provided that circult court's were nol permitied to promulgate their own rules governing praclice
and procedure, Siaie v n 274 5.C. 264 5 E 2d 421, 7

Family Law: Marital Termination & Spousal Support: Dissolution & Diverce: Jurisdiction: General Overview

The court held that by reason of the mandates of 5.C. Const s V', § 1 et seq,, a family count could not adopt its
own rubes of administration or practice and procedure because such local, non uniform rubes wene inconsistant with
bath the provisions and purpose of the constitutional mandate and were therefore unconstitutional and vold; as
such, the court found that the family court judge was without authority to Institute his cwn administrative rules and
then hold an atiomey in contempt for failing to follow them when she did not willully disobey the rules or act
disrespectfully toward the court. Spartanburg Counly Dept of Social Services v. Padgetl, 206 S.C. 79, 370 S.E.3d
872 1988 S.C LEXIS 82 (S.C, 1968).

Governments: Courts: Creation & Organization

Drunk-driving defendant was unsuccessful in a constitutionality challenge to the municipal court system, which was
authorized by 5.C. Code Aqn, § 14-25-5, because § 14-25-5 provided in unambiguous language that the municipal
couns ware included within the unified judical system and the municipal courts in the siate possessed uniform

jurizdiction in compliance with the requirement of 5.C. Const art. V. § 1. Pickens v, Schmifz, 207 5.C, 253, 376
S5E2d 271 1989 S.C. LEXIS 5 (5.6 1983),

S.C. Const ant. V. § 1, which provides that the judicial power shall be vested in an unified judicial system, does not
provide authority for the applicability of the Rules of Practice for the Circuit Courts to be applicable 1o the
magistrate’s courts even though both courls have concument jurisdiction In gjectment actions. Gregnville Housihg
Authority v Massey 281 5.C. 678 316 S E2d 722 1084 S.C. App | EXIS 473 (S.C Cf App. 1084),

5.C. Code Ann_§ 14-71-30 is unconstitutional insofar as it empowers the several counties o establish the amount
of compensation for masters-in-equity; it contravenes 5.C Const ard ¥ & 1, and art. VI, § 14. Kramer v. County
Council for Dorchester County, 277 S.C. 71, 262 S F 2d B50, 1981 5.C_ LEXIS 478 (S.C. 1081).
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S.C Copst a1 5 % 1. does nat deprive the General Azsembly of the power 1o creala the Court of Appeals by
legislation. Stafte gx rel. Riey v Martin 274 S.C. 106 262 5.E 2d 404 1880 5.C. LEXIS 257 (S.C. 18560,

Whether a discovery rule promuigatad by the Thifeenth Judicial Circuit [South Carolina), which required the
names of witnesses to be included on the witness st supplied by a solicitor to defense counsel, had been violated
or nat during the course of defendant's trial for murder, housebreaking, and petty arceny was of no consaguance
because the local rule was unconstitutional and void under the authority of 5. Const arf V. & T and 5.C Const,
arf V. & 4, which provided thal clreult court’s wang nol permitted 1o promulgate their own nules goveming practice
and procedure. Sfate v, Duncan, 274 5.C. 379, 264 S E 20 421, 1980 5.C. LEXIS 308 (5.C. 1880}

Legislation estabkshing disparale fee schedules for magisirate courls across the stale conflicts with the uniformity
requirements of S.C._Const ard V., § 1 and faormer S.C. Const, art. WV, §23 {now 5.C Const ard V. § 258). Tha
general assembly is empowered o provide for the jursdiction of magistrates in a uniform manner only. The
exercise of such jursdiction is malerially affected by the fees allowed to be charged or assessed, and since the fees
for magistrate courts affect the exercise of jurisdicton, they must be enacted on a uniform bagis. Siafe ex rel
Moleod v, Crowe, 272 5.C 41, 248 S E 24 772, 1878 5.C. LEXIS 378 {5.C. 1978l

S Conpat art V. 56 1 and 23 require that the jurisdiction of magisirates be uniform throughout the state. Such
unifarmity can only be accomplished through legislation which grants all magistrates uniform countywide
jurisdiction. Stale ex rel Mcleod v Crowe, 272 5.C 41, 249 SE2d 772 1975 8 C LEXIS 378 (S.C. 1578).

Magistrates' Courts are a par of the unified judicial system, mandated by 5.C. Const, art V., § 1 and, therefore, are
included within the requirements for uniformity prescribed by that arlicle,  Sfafe ex rel, Mol eod v Crowe, 272 5.C
41, 240 5. E 2d 772 1978 5.C. LEXIS 378 (S.C. 197A].

Governments: Courts: Judges

5.C. Code Ann. § 14-11-30 is unconstitutional insofar as it empowers the several counfies o esiablish the amaunt
of mpensa!mn fl:lr I'I'lﬂStEfﬁHn-equl'_u" it mnﬁ’avenea- E E EEEE[, g Vo § 1 and an Wil ﬁ 14. Eramer v, Counly

Former 5.C. Code Ann. § 22-2-180, which provided that the magistrates of the several counties received
compensation as fixed by the goveming body of the county, violated 5.C. Canst ar V', § 1, which established the
design of the unified judicial system; magistrates were judicial officers under the constitution.  Douglas v Meleod!
2ITS.C 7 P82 S E 2d 604, 1981 S.C. L EXIS 477 (S.C. 1081),

Governments: Courts: Rule Application & Interpretation

The purpose of the mandates in S.C. Const g, W § 1 e seq., and the development of a South Carolina Court
Register was, among other things, to Insure that each participant in the judicial system, be he Btigant, lawyer or
Judge, could find in the Constitution, statutes and rules of the South Carslina Supreme Court a court systam which
was the same in each county of the state. Spadanbung Counly Depl of Social Services v. Padgelf 206 S C 78
70 SE2d 872 19858 5.C LEX!IS 82 (5.C. 1988).

The court hedd that by reason of the mandates of 5.C._Const_ard. V. & 1 ot seq., & family court could not adopt its
own rules of administration or praclice and procedurs because such local, non uniform rules were inconsistent with
both the provisions and purpose of the constitutional mandale and were therefore unconstitutional and void; as
such, the court found that the family court judge was withauwt authority o institule his own adminisirative rules and
ihen hold an attorney in contempt for falling to follow them when she did not willully disobey the rules or acl
disrespectfully toward the court. Sparanburg County Dept of Social Sendces v Padgel, 206 5.C. 78 370 S E 29
a72 1988 5.C LEXIS 62 (S.C. 1988).
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S.C Conszt g, V. & 1, which provides thal the judicial power shall be vesled in an unified judicial sysiam, does not
provide authority for the applicability of the Rules of Practice for the Circuwit Courts to be applicabla to the
magistrate's courts even though both courls have concurrant jurisdiction in ejectment actions. Gresnvills Howsing

Authoty v Massey, 281 S.C 678 316 SE 2d 722 1964 SC App LEXIS 473 (5.C Ci App. 1584),

Governments: Legislation: Enactment

S.C. Consl. adt 5 § 1, does not deprive the General Assembly of the power fo create the Court of Appeals by
legislation. State ex rel. Riley v. Marfin, 274 5.C. 106, 262 S E. 24 404, 1980 5.C.  EXIS 257 (5 C. 1580),

Governments: Local Governments: Employees & Officials

Former 5.C. Code Ann, § 22-2-180, which provided that the magistrates of the several counties received
compensation as ficed by the governing body of the county, viclated 5.C. Cansf at, WV, & 1, which established the
design of the unified judicial system; magistrates were judicial officers under the constitution.  Dougles v Meleog,
2FFS5.C. 76 202 5.£ 2d 604, 1081 S.C LEXIS 477 {5.C. 1081).

Governments: State & Territorial Governments: Relations With Governments

S0 Code Ann, & 14-11-30 is unconstilutional insofar as it empowers the several counties to establish the amount
of compensation for masters-in-equily, it contravenes S.C. Const. ad V. § 7, and arl. VIIl, § 14. Kramer v. Coundy
Cgigned for shar Counly, 277 5 1. 28 E 24 850 1981 S.C. LEXIS 478 {5.C_1341).

Legal Ethics: Unauthorized Practice of Law

Corporation’s prasident, a non-lawyer, was prohibited ram reprasenting his carparation in either circunl or appellate

courl proceading because it was an unauthorized practice of law, and because any interpretation that would expand
stala supreme court decisions regarding the practice of law would violale the separation of powers provision of 5.C
Const. arl. 5. § 1, 5.C. Code § 40-5-320(A)i 1], which purported to authorize cerizin classes to practice law, was not
coniralling. A layperson could only represent a corparation in a civil magistrate proceading under 5.C. App, Ct, R,
405. Renaissance Enlers  fnc. v Summif Telssenvices, foc., 334 S.C. 649 515 5 £ 2d 257, {999 S C. LEXIS &6
{5.C. 1959,

Torts: Public Entity Liability: Liability: State Tort Claims Acts: Jurisdiction

Although 5.C. Cods Anr. § 15-78-100(k) established subject matter jurisdiction for actions arising under the South
Carglina Tort Claims Act in the circuil court throughout the stale, because the actions were properly instituted, a
vehicle driver, as a third-party defendant, had no right to request a change of venue from the counly whera a
vehicle accident occurred on 8 road maintained by the State of South Carcling to the county of her residence,

basad on an allegation that the actions were brought in an improper venue, Jeler v, S C DOT, 369 S.C 433 633
SE2d 143 2006 S C LEXIS 216 (5. C 2006]

Torts: Public Entity Liability: Liabllity: State Tort Clalms Acts: Venue

Although 5 C Code Ann. § 15-78-100(b) established subject matter jurisdiction for actions arising under the Sauth
Carolina Tort Claims Act in the circuit court throughout the state, because the aclions were propery insfituted, a
vahicle driver, as a third-party defendant, had na right to request a change of venue from the county where a
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vehicle accident occurred on a road maintained by the State of South Carolina to the county of her residence,
based on an allegation that the actions were brought In an mproper venue. Jeter v, S.C DOT, 368 5.C. 433 533
S.E.2d 143 2006 S.C. LEXIS 216 {(S.C._2006).

Notes to Unpublished Decisions
Constitutional Law: The Judiciary: Jurisdiction: General Owverview
Constltutional Law: Separation of Powers

Governments: Courts: Rule Application & Interpretation

Constitutional Law: The Judiclary: Jurisdiction: General Overview

Unpublished declsion: State Supreme Court, not the legislature, was vested with the authority to make rules
regarding the practice and procedure of law in the counls of the state of South Carolina. I re Circwt Coyrd Role {02
1882 S.C LEXIS 483 (S C Aug 31, 19821

Constitutional Law: Separation of Powers
Unpublizhed decision: State Supreme Court, not the legislature, was vested with the authorly to make rules

regarding the practice and procedure of law in the courts of the stale of South Carolina. In re Circwt Court Role 102
7082 5.C LEXIS 483 (5 C. Aug. 31, 1582}

Governments: Courts: Rule Application & Interpretation

Unpublizhed decision: State Supreme Court, not the legislature, was vesied with the authorly fo make rules
rigarding the practice and procedure of law in the couns of the state of South Carolina. o ng Circuit Courd Rale 702
1982 S.C LEXIS 483 (3.C Aug 31, 19321,

State Notes

Notes

Editor's Maote

For simitar provisions in Constiution of 1868, see Const 1868, Art IV, § 1.

South Carplina Code ol Laws Annotabed by LexisMexis®
Capyright & 2023 Matthew Bender & Company, Inc.,
a mambser of the LaxisMexis Group, A1 rghls resereed,

Emd af Dacumant
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S.C. Const. Ann. V. & 11

This documeant is currant through the Movember 8, 2016 Genearal Election,

South Carolina Constitution of Laws Annotated by LexisNexis® > The Constitution of the State
of South Carolina > Article V. The Judiclal Department

§ 11. Jurisdiction of Circuit Court.

The Circuit Court shall be a general triad court with eriginal jurisdiction in civil and criminal cases, excapt
thase cases in which exclusive jurisdiction shall be given to infersor courts, and shall have such appellats
jurisdiction a3 provided by law,

History

1972 (57) 3176; 1973 (58) 161; 1585 Act No. 9.

Annatations

LexisNexis® Notes

Case Notes

GCivil Procedure: Jurisdiction: Subject Matter Jurisdiction: Jurisdiction Over Actions: General Overview

Civil Procedure: Jurisdiction: Subject Matter Jurisdiction: Jurisdiction Over Actions: General
Jurisdiction

Civil Procedure: Removal: Postremoval Remands: Jurisdictional Defects

Constitutional Law: The Judiclary: Jurlsdiction

Constitutional Law: Bill of Rights: Fundamental Rights: Procedural Due Procass: Scope of Protection
Criminal Law & Procedure: Search & Selzure: General Overview

Criminal Law & Procedure: Grand Juries: Investigative Authority: Courts

Criminal Law & Procedure: Grand Juries: Procedures: Return of Indictments: General Overview
Criminal Law & Procedure: Accusatory Instruments: Indictments: General Overview

Criminal Law & Procedura: Accusatory Instruments: Superseding Instruments: General Overview
Criminal Law & Procedure: Discovery & Inspection: Discovery by Defendant: General Overview

Criminal Law & Procedure: Jurisdiction & Venue: Jurlsdiction
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Criminal Law & Procedure: Sentencing: Alternatives: Probation: General Overview
Criminal Law & Procedure: Appeals: Appellate Jurisdiction: Jurisdiction

Criminal Law & Procedure: Appeals: Proceduras: Notice of Appeal

Governments: Courts: General Overview

Governments: Courts: Creation & Organization

Torts: Public Entity Liahility: Liability: State Tert Claims Acts: Jurisdiction

Torts: Public Entity Liability: Liabllity: State Tort Claims Acts: Vanue

Civil Procedure: Jurisdiction: Subject Matter Jurisdiction: Jurisdiction Over Actions: General Overview

Althowgh .0 Coda Apn § 15.78-100(b) established subjecl matter jurisdiclion for actions arlsing under the South
Carcling Tort Claims Acl in the circuit court throughow! the state, bacausa the aclions wene properly instinted, a
vehicke drivar, gs a third-party defendant, kad no right 1o request a change of vernue from the county whera a
vehicle accident occumed on a road maintained by the State of South Carclina to the county of her residence,
based on an allegation that the acticns were broughl in an impropar venue,. Jetery, 5C DOT, 3689 5.C 433 533
SE2d 143 2006 S.C. LEXIS 218 (5.C. 2006).

Civil Procedure: Jurisdiction: Subject Matter Jurisdiction: Jurisdiction Over Actions: General Jurisdiction

In a dafamation case, upon remard after removal, the state circuit court did not act without subject matter
jurisdiction, and the defardant was not otherwise prejudice by the federal clerk's failure to send a cerlified copy of

tha remand order. Limohouse v Hulsey, 357 SC 49 723 S E.20 211, 2011 SC. App. LEXIS 171 {5.C. CL. App.
20711,
Civil Procedure: Removal: Postremoval Remands: Jurlsdictional Defects

In & defamation casa. upon remand after removal, the state circuit coun did not act without subject matter
jurisdiction, and the defendant was nol otherwise prejudice by the federal clerk's failure to send a certified copy of

the remand order. Limehouse v. Hulsey, 397 5.C. 49 723 S.E.2d 211, 20711 S.C. 171 (5.5 CL Apo
2071

Constitutional Law: The Judiciary: Jurisdiction

Because the plain language of 5.C. Code Ann. § 27-32-130 makes claar thal tha authority of the South Carclina
Real Estate Commission does not limit the right of a purchaser or lesses 1o bring a private suit 1o enforce the
provisions af the South Caroling Vacation Time Sharing Plans Acl, the Commission does nol have exclusivée
jurizdiction to determine whether a violation has occurred, nor is s delermination of a violation a condition

precedent to bringing a private enforcement action, Fullbright v, Spinnaker Resors, Ioc, 420 S.C. 255 802 SE2d
794, 2017 5.C. LEXIS 129 {5.C. 2017}; Fuilbright v_Spinnaker Resorts._Inc, 420 S.C. 265, 802 5 £.2d 734, 2017

5.C LEXIS 129 {8,C. 2017); Fullbright v. Spinnaker Resorts, inc.. 420 S.C. 265 802 S E.2d 794, 2017 8.C. LEXIS
129 171

Becausa the Attorney General's delegation of prosecutorial authority to & solicitor investigating public corruption
limiled the scopa af the probe, expanding it was unauthorized, A perjury canviction was valid because the solicitor
had aulhority 1o call deferdant 1o testify before the State Grand Jury, which has jurisdiclion &s to crimes invohing
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public cormuption, and the circult court's subject matter jurisdiction was unaffected; however, misconduct in office

charges had 1o be sel aside. Stafe v. Hamison, 432 5.C 448 854 SE 2d 468, 2021 S.C. LEXIS 2 (S.C. 2021).

Constitutional Law: Bill of Rights: Fundamental Rights: Procedural Due Process: Scope of Protection

Defendant's conviction for criminal domestic violence of a high and aggravated nature (CDVHAN) was affirmad
becauss the circuit court did not lack subject matter jurisdiclion due to the circuit court's graniing an amendmant of
the indictment prior to trial by the solicitor, as the body and caplion of the original indictment provided adequate
notice 1o defendant that he faced a charge of COVHAM. Thus, the amendment of the indictmen! proposed by the
sodicitor and approved by the judge, as well as defendant's statement that he was prepared to dafend a charge of

COVHAN, were both superfluous and of no import in the case, State v Means 387 S.C. 374 6268 S.6.2d 348,
2 O LEX] f il

Criminal Law & Procedure: Search & Seizure: General Overview

Trizl court's order suppressing evidance oblained through discovery arders allowed by 18 U S C 5 & 2703/d) was
efror bacause, contrary to the tial court’s findings, the issuing courts, South Carolina circuit courts, were cours of
compedent jurisdiction for purposes of § 2703{d); S.C. Code Anm, & 17-29-30(A1(2) allowed a law enforcement
officer of Scuth Carolina to apply for a pen register from any circull courl. Further, neither § 2703(k) nor § 2703(c)
called for the issuance or use of pen registers and'or trap and trace devices, and, thus, S.C. Cods Ann. § 17-29-
2004} 8l seq., addressing pen registers, did not establish that § 2703(d) orders ware prohibited by South Caroling

law. State v. Odom, 382 8.C. 144, 678 S.E2q 124 20090 8¢ LEXIS 73 (5.C. 2009).

Criminal Law & Procedure: Grand Juries: Investigative Authority: Courts

Cireuit court acted wel| within its statutory authority in assessing the jurisdiction of the state grand jury beyond the
impanelment stage; the statule contemplales assessment of jurisdiction by the presiding judge beyond the

impansiment stage and discharging the stale grand jury as 8 possible outcome. Hamell v. AG of the State (in re
faf nd mvaghigation E.20 50 14 5.C LEX] 5 4.

Criminal Law & Procedure: Grand Juries: Precedures: Return of Indictments: General Overview

The subject matter jurisdiction of the circult courl and the sufficiency of an indictment are two distinel consepts,
Evans v. State. 363 S.C_ 495 871 5. £ 24510, 2005 5.C. LEXIS 108 (5.C. 2005},

Criminal Law & Procedure: Accusatory Instruments; Indictments: General Overview

Defendani's conviction for criminal domestic violenca of a high and aggravated nature (COVHAN) was affirmed
because the circuit court did nof lack subject matter jurisdiction due fo the circuit court’'s granting an amendment of
the indictment prior to trial by the solicitor, as the body and caplion of the ariginal Indiciman! provided adequate
notice to defendant that he faced a charge of COVHAN, Thus, the amendment of the Indiciment proposed by the
solicitor and approved by the judge, as well as defendant's statement that he was prepared to defand a charge of
COVHAN, were both superfluous and of no import in the case, State v. Mesns, 367 S.C. 374, 626 5.E2d 348
2008 5.C. LEXIS 29 (5.C. 2006].

Criminal Law & Procedure: Accusatory [Instruments: Superseding Instruments: General Overview
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Defendant's conviction for criminal domaestic violence of a nigh and aggravated nature [COVHAN) was affirmed
because the circuit court did not lack subject matter jurisdiction due to the circuit court’'s granting an amendment of
the indictment prior 1o trial by the soficitor, as the body and caption of the original indictment provided adequate
notice to defandant that he faced a charge of COVHAN, Thus, the amendmeant of the indictment proposed by the
solicitor and approved by the judge, as well as defendant's statement thal he was prepared to defend a charge of
COVHAN, were both superfluous and of no import in the case. Stale v. Means 367 S§.C. 374 626 5 F 2d 348
2006 S.C LEXIS 29 (5 2006,

Criminal Law & Procedure; Discovery & Inspection: Discovery by Defendant: General Overview

The subjecl matier jurisdiction of the circuit court and the sufficiency of an indictment are two dislinct congepis.
Evans p. Stale 3853 5.C 405 511 S E 20 510 2005 S.C LEXIS 108 (5 C 2005).

Criminal Law & Procedure: Jurisdiction & Venue: Jurisdiction

Circult cowrt has subject matter jurisdiction over the crimes charged agains! defencant Sfale v. Sheopard. 3971
SC 415 TORSE D18 2011 S.C LEXIS 28 (§.C_2011).

Recommendation from the probation offica had na relevance to a clrcull court’s subject matter jurisdiction to hear
cases invalving the eary termination of probation. Johnson v, S.C Dept of Prob, 378 5.C 373 647 S.E 2d 885
2007 S.C. LEXIS 63 (S C. 2007).

District court had purisdiction over defandants' driving under the influence (OUl) case because the punishment for
DI was a fine of § 200 or 30 days in jail, 5.C._Code Agn. § 22-3-540 only granted jurisdiction 1o 8 magisirate in
cases whera the punishment did not exceed a fine of 3 100 or 30 days in jail, and the district courts had genera
criminal jurisdiction unless exclusiva jurisdiction had baen ghven to an inferior court, Sfate v Leonard, §87 5.C.
452 330 S E 24 159 1988 S.C_ Apn LEXIS 262 (5 G Cr App, 19861 rev'd, 282 S.C. 133 355 5.E 24 270 1537
SC LEXIS 241 (5 C. 1987),

Criminal Law & Procedure: Sentencing: Alternatives: Probation: General Overview

Recommendation from the probation office had no relevance to a circull court’s subject matter jurisdiction to hear
cases invalving the eady termination of probation. Johnson v SC Dot of Prob 372 S.C. 278 647 S.6.2d 835
5 f e Fi §

Criminal Law & Procedure: Appeals: Appellate Jurisdiction: Jurisdiction

Where @ motorist appealing from a driving under the influence conviclion tmely served her notice of appeal on the
municlipal court, the motorst met the procadural requirements of 5.0, Code Ann, § 14-25-25: her fallure 1o obtain a
bond of pay the court orderad fine did not divest the circuit court of appellale jurisdiction obaned pursuant 1o 3.C,
Cogg Ann, § 14-5-340 and S.C. Const. st V. § 11. Town of ML Eleasant v, Robeds, 393 §C 332 713 S E Pd

Criminal Law & Procedure; Appeals: Procaedures: Notice of Appezl

Where a motorist appealing from a driving under the influence conviction timaly served her natice of appeal on 1
municipal cowrt, the motosist met the procedural requirements of 5.0, Code Ann, § 14-253-83) her failure to obtain a
boand of pay the counl orderad fine did not divest the circuit court of appallale jurisdiction oblained pursuant to 3.C
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Code Ann. § 14-5-340 and £.C. Consl. ad V, § 11, Town of Mt Pleasant v, Roberfs, 383 S.C 332 713 5.E3d
28 2011 5. C. LEXIS 278 (5.C. 2011,

Gowvernments: Courts: General Overview

Trial courl's arder suppressing evidence obiained through discovery orders allowed by 18 U.S.C.8. § 2703d) was
ermor becausa, contrary to the trial court's findings, the Issuing courts, South Carolina circuit courls, were courts of
competeni jurisdiction for purposes of § 2703d); S.C Code Ann & 17-20-30vAI(Z) allowad a law enforcement
officer of South Carolina to apply for & pen register from any circult courl. Further, neither § 2703¢{h) nor & 2703(c)
called for the Bsuance or use of pen registers andfor trap and trace devicas, and, thus, 5.C. Code Ann, § 17-29-
20(A] et seq., addressing pen registers, did not establish that § 2703(d) orders were prohibited by South Carclina
faw. Stafe v Odom, 825 C 144 578 S E 3d 124 2009 5 C LEXIS 73 (S.C. 20001,

Governments: Courts: Creation & Organization

Clrouit court has subject matter jurisdiction over the crimes charged against defendant, ¥, i, 39
1 T B, 2071},

Torts: Public Entity Liability: Liability: State Tort Claims Acts: Jurisdiction

&lthough 5.C. Code Ann. § 15-78- 100b) established subject matter jurisdiction for actions arising under the South
Carolina Tort Claims Act in the circult court throughou! the state, because the actions were properly instiluted, a
vahiche driver, as a third-parly defendant, had no right fo request a change of venue from the county where a
sahicle accident occurred on a road maintained by the State of South Carolina to the county of her residence,

based on an allzgation that the aclions were brought in an improper venue. Jeler v, S.C 007 2638 S C 433 633
S.E2d 143, 2006 S.C. LEXIS 216 (S.C. 20061,

Torts: Public Entity Liability: Liability: State Torl Claims Acts: Venue

Although S.C. Code Arn. § 15-78-100/b) established subject matter jurisdiction for actions arising undar the South
Camlina Tort Claims Adl in the circuit court throughout the state, because the actions wera properly instituted, a
vahicle driver, as a third-parly defendant, had no right fo request a change of venue from the county where a
vehicle sccident occurred on @ road maintained by the State of South Carclina to the county of her residence,
basad on an allagation that the actions were brought in an improper venue. Jeter v 5.C. DOT. 369 5.C 433, 633
S.E.2d 143 2008 S.C. LEXIS 216 (8.C. 20061,

State Notes

MNotes

Editor's Note

Provishons similar to those which formerly appeared at Arl. WV § 11 may now be found at Art, V' § 15,

Soull Candling Consi@ulion of Laws Anrolaled by LexsNexisE
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IN THE STATE OF SOUTH CAROLINA : COURT OF COMMON PLEAS
: FOURTH JUDICIAL CTRCUIT
COUNTY OF DARLINGTOMN
Case Mo.; 2020-CP-16-00299
Samatha Joanne Carwile, individually and as
The Personal Representative of the Estate of :
Marlayna Joan Carwile, 4 NOTICE AND MOTLON TO SET
| ASIDE ENTRY OF DEFAULT
Plainuits, - AGAINST DEFENDANT CHRIS
'. ANDERSON AND DANIELLE
Vs, : ANDERSON, PURSUANT TO
: RULE 55(C)
Chris Anderson and Daniclle Anderson,

Defendants,

TD: RYANC ANDREWS, ATTORNEY FOR PLAINTIFFS:

PLEASE TAKE NOTICE THAT the Defendants, Chris Anderson and Danielle Anderson
{collectively “Defendants’™), hereby moves to set aside entry of default against Defendants and (o
allow Delendants to file an Answer 1o Plaintifls" causes ol action in the above-captioned case
before a presiding judge of the Fourth Judicial Circuit Court of Common Please, 1 Public
Square, Darlington, SC 29532 in ten { 10) days after the service of this notice and motion, or as
soon thercafter as possible, on the ground that there 15 good cause.

Delendant’s motion 1s made on, but not limited to, the following grounds:

1. On or about March 17, 2020, Plaintiffs initiated the current action against the
Defendants by the filing a summons and complaint with the Darlington County Clerk of Courts.

2, On or about April 6 the summons and complaint were served on Defendants at
their residence.

3. Once the Defendants received the summons and complaint, they contacted
Allstate Insurance Company. whom had homeowners cover on the Defendants’ premises at the

time of the accident that is the subject of the summons and complaint. Defendants were
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informed by an Allstate representative that Allstate would not provide coverage because
Defendants didn't currently have a policy with Allstate and that Defendants” should contact their
currently insurance provider, American Modern Home Insurance Company. (Sce, Affidavit of
Danielle Anderson, dated 06/2372020, attached hereto and incorporate herein as Exhibit A).

4. Defendant immediately summited the summons and complaint to Amencan
Home Insurance Company for coverage and defense.

B On or about April 20, 2020, Amencan Modermn Home Insurance Company mailed
a letter to Rayan C. Andrews, attorney for PlaintifT"s, advising Mr. Andrews that the accident
predated American Home Insurance Company 's coverage and that it would not be defending the
Defendants in the action. (See, Amenican Modern Home Insurance Company Letter, dated
04720/2020, attached hereto and incorporated herein as Exhibit B).

B Defendants, unfamiliar with the law, was waiting on a response from Mr.
Andrews to the letter from American Modem Home Insurance Company.

7. On June 19, 2020, the Defendants received a letter in the mail from Mr. Andrews
containing an order for an entry of default

B On June 23, 2020 Defendants presented to the Brooker Law Firm, seeking legal
advice and assistance with the entry of defaulr,

9. Defendants believes that good cause exist to set aside the entry for default.

10.  Furthermore, Defendants immediately obtained legal counsel and filed a motion
to set aside the entry of default within 10 days of received notice of entry of default.

11.  Defendant has a meritorious defends to the Plaintiff's cause of action, in thar the

minor decedent:

Page 2ofd

ROA 563

NOM12373

| NCWINO D - NOLONITHYD - Wd 62-€ 62 Un 0202 - 34 A1

GEEDDILAD0Z0ERISY D - 5



a. entered the property of the Defendants uninvited, and was accompanied by a

chaperone;

b, Defendants declined the company of the minor decedent and chaperone, and

reguest that they retum home;

c. the minor was struck by the a vehicle as he was crossing the road with his

chaperone.

12. Plaintiff’s would not suffer any prejudice should the entry of default is set aside
and the action proceed on the merits,

The undersigned centifies that he has attempted to communicate with opposing counsel
prior filing this action or that communication with opposing counsel would serve no useful
purpose.

With kindest regard, T am

BROOKER LAW FIRM

/% Thurmond Brooker

Thurmoend Brooker, Esqg,
Bar No.: 16225

F. 0. Box 1450

Florence, 5C 29503-1450
(843) 679-0056
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CERTIFICATE OF MAILING

The undersigned hereby certifies that a true copy of the above referenced Notice and
Motion o Set Aside Entry of Default Against Defendant Chris Anderson and Danielle Anders
Pursuant to Rule 35{C), by depositing the same in the 1.5, Mail, with sufficient postage attached
thereto, on this 28" day of February 2011 to the following:

Ryan C. Andrews

Cobb il & Hammet, L1LC

222'W, Coleman Blvd.
M. Pleasant, SC 29464

Ao Thurmond Brooker
Thurmond Brooker, Esq.

Florence, SC

June 29, 2020
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Affidavit

My anme 4 Danielle Anderson and arourd &pil 107 2020 | was served papers fram Byan T Andrews
with Cobb 06l & Hammett, LLC an behalf of his client, Samantha Joanne Canwile. The sccusations in the
complaint were all completely false 10 | immediately contacted Alistate to file @ <laim with them since
they were the iniurance provider that | had cowerage with at the time of the incident dating back to
December &, 2017, | was then bold that because | ne langer had a policy with them that | would not be
abde Lo file & claim with thern snd that | need to file a dadm with my cuerent homecowrsers insurangs
company, American Modarn Homa Insurance Compary.

lHimmediately filed a claim with American Modern lnsurance Company. Amenican Modern themn seat a
letter an Agril 20 2020 to Mr. Andrews advising him that they had been made sware of the awsait
against myself and my husband Chris Anderson, but that the date of the incident predated covarage
with fmerican Modern and as 8 result, they would be unable fo defond us, &1 that point, | was wailling
o a resporse from BMr. Andrews on what to do nest becauss | was unknowiedgesbie in these types of
lpgal mattens, | mever received a response until | received a letter from Mr. ndeews on June 159 2020
containng an Ovder halding mysalf and my hushard in default for l3eses

Irstead of golng back and forth with the insurance companies, |immedistely obrtained my cown legal
cawncil with Thurmsand Brooker besause trusting Fry insurance comaary was wiy | was in defau’t in the
Ferst place. Mr. Broaker informed me af how Allstate had nol properly handied the stuatien, but that we
first neaded 10 per cut of default and he would do 21 that ke could 1o help us make that happen. | haps
and peiy that the judge assigned to this case will undersiand that we have never been negligent on our
jpadt and will see that we shauld be puled out of default in this case and have 3 chande Lo prave aur
inrncence.

| declare that, to the best af my knowledge and bebef, the information harein is true, correct snd
complate.

X h-m Pt A
(TP ﬂ# I;?'J - 31: a0

N § LY - Bagenr s e
f;’j'w .:{n.a 1'.‘ Song 2628

._-:cu.LL u,_ﬂ-,_;h v, ,|"l_[ {,r_._ 7:——!'.'[.-:_

P"luj Cominnagsss E“(I"‘ = /30 25

ROA 566

[e—

2




IN THE STATE OF SOUTH CAROLINA : COURT OF COMMON PLEAS

: FOURTH JUDICIAL CIRCUIT
COUNTY OF DARLINGTON

Case No.: 2020-CP-16-00299

Samantha Joanne Carwile, individually and as
The Personal Representative of the Estate of :
Marlayna Joan Carwile, : ORDER SETTING ASIDE

: ENTRY OF DEFAULT

Plaintiffs,

Vs.

Chris Anderson and Danielle Anderson,

Defendants.

This action i5 before the court on motion of Delfendants, seeking reliel from an eniry of
default. On December 6, 2017, a three-year-old child, Marlayna Joan Carwile (the “Decedent™),
wis struck by a vehicle and killed as she attempted to cross a highway separating Decedent’s
home and the Defendants' home, On March 17, 2020, Samantha Joanne Carwile (“Carwile™),
the mother of the Decedent, Aled a wronglul death action (the “Complaint™), individually and as
personal representative of the estate of the Decedent (the “Plaintiffs™), against the Delendants
alleging failure to properly supervise the Decedent.

Cn April 6, 2020, the Complaint was served on the Delendants at their home. The
Defendants contacted Allstate Insurance Company (“Allstate™), who provided coverage for the
Defendants’ property on the date of the Decedent’s accident. Allstate denied coverage and
referred Defendants to their homeowner's carrier at the time the Complaint was filed, American
Modern Home Insutance Company (“American Modem™). The Defendants immediately
presented the Complaint to American Modern for defense.

American Modemn sent a letter directed to Plaintiffs’ attomey dated April 20, 2020

advising him that it would not be providing courage for the ¢laim nor defending Defendants in
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comnection with the lawsuit. The Defendants were notified of American Modem's letter to
Plaintiffs" attamey by carbon copy, and they waited on a response from Plaintiffs® attomey to the
letter. On June 19, 2020, Defendants received a letter from Plaintiffs” atlormey accompanied by
an entry of default against them.

On June 23, 2020 Defendants attended a scheduled appointment with an attorney seeking
legal counsel. On June 29, 2020, Defendants file a motion (o set aside the entry of default, by
and through legal counscl. On August 3, 2020, Defendant’s filed affidavits in support of their
maotion to set aside entry of default prior to a schedule hearing on the motion.

An entry of default granted under Rule 55(a) of the Rule of Civil Procedure, can be sei
aside pursuant to Bule 35{c). Sundown v. Intedee Industeies, 632 5.E.2d 885, 888, 383 5.C. 601
(SC 2009). “The standard for granting reliel from an entry of defaull under Rule $5(c) is mere
‘good cause.’ This standard requires a party seeking relief from an entry of default under Rule
A3} o provide an explanation for the defaull and give reasons why vacation of eniry of the
default would serve the interest of justice. Once a party has put [orth a satisfactory explanation
for the default, the wial court must also consider: (1) the timing of the motion for reliel; (2)
whether the defendant has a menitorious defense; and (3) the degree of prejudice to the plaintiff if
relief is granted.” fd.| see also, Wham v. Skearson Lehman Bros., Inc., 298 S.C. 462, 465, 381
5.E.2d 499, 501-02 (CrApp. 1989).

The Decision to set aside an entry of default lies solely within the sound discretion of the
trial court, and that decision will not be disturbed on appeal unless a clear showing of abuse of
discretion is proven. Sundown v. Intedge Industries, 681 5.E.2d at 888 (SC 2009). An abuse of
discretion occurs when the judge issuing the order was controlled by an error of law, or the order

was void of evidentiary support. fd. A party moving is not entitled to an entry of default by
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right, even il a defendant is technically in default, Ricks v. Weinrauch, 293 5.C. 372, 3735, 360
5.FE.2d 535, 536(5.C. App. 1987) "Public policy favors the disposition of cases “on their merits
rather than on technicalities.” Bage, LLC v. Southeastern Roofing, 646 5.E.24 153, 160, 373
S.C. 457 (S.C. App. 2007), quoting, Mictronics, Inc. v. South Caroling Department of Revenue,
345 5.C. 506, 511, 548 S.E.2d 223, 226 (5.C. App.2001). “Rule 55(c) should be ‘liberally
constried to promote justice and dispose of case on the merits,” Id., quoring, Dixon v. Besco
Eng'g, 328 S.C. 174, 178, 463 S.E.2d 636, 638 (5.C App. 1995).

Here, the Defendants received service of the Complaint in this action on April 6, 2020.
They immediately contacted Allstate insurance, whom was the Defendants” homeowner's
insurance carmier at the time of the accident in December 2017, Allstate referred the Defendants
to their then current homeowner's carmer, Amencan Modern. The Defendants immediately
submitied a copy of the Complaint to Amencan Modemn for defense. By letter dated April 20,
2020, American Modemn directly notified Plaintiffs” attorney that it was not the Defendants’
carrier on the date of the accident and would not be defending the action. A copy of the letter
was forwarded to the Defendants.

I find that Defendants conducts suggest they took the Complaint seriously once it was
served on them and made reasonable attempts to address the Complaint. Within fourteen {14}
davs of receiving the Complaint, Defendants had contacted Allstate and American Modemn

insurance companies in attempts o address the Complaint. Although both Allstate and

American Modern declined coverage, Defendants” behavior was otherwise swift and appropriate.

Furthermore, when Defendants received a copy of the letter sent to Plaintiffs” attormey by
American Modem, they believed they would receive a response from Plaintiffs’ atomey and

waited for such response. Although Delendants decision to wait for a reply from Plaintiffs”
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amtormey was a mistake, their conduct never appeared callus or suggest a reckless inferenced to
obligation generated by the Complamnt, Defendants failed to timely file an answer to the
complaint was the product of mistake, inadvertence, and excusable neglect.

When Defendants finally received a letter from Plaintiff s attorney on June 19, 20240, it
was accompanied by an entry of default. Defendants immediately contacted and met with an
attorney with four (4) days of receiving notice of the entry of default, and filed their motion
secking to set aside the entry of default within ten (10) days, Again, Defendants demonstrated
the appropriated level of seriousness expected after receiving notice of an entry of default,

I further find that Defendants have a meritorious defense to the action. Defendants allege
in an affidavit filed with the count the Decedent child came to their home with a chaperone of
teen age, without notice and invitation, and that the Decedent child and chaperone was in their
front vard when they retumed home from grocery shopping, Defendants immediately informed
the chaperone and Decedent child that they were not accepting guests and needed to return to
their own home. The Decedent child was struck by a vehicle and killed while crossing the
highway that separated the homes of the parties with the chaperone. If Defendants account is
accurate, they may bear no liability Tor the accident.

Finally, I find that Plaintiffs would suffer no prejudice if the entry of default is set aside.
Plaintiffs filed the complaint twenty-seven (27) months after the accident, and no credible
argument was made that setting aside the defanlt would amount compromise the Plaintiffs”
ability to present their case on the merits or atherwise prejudice the Plaintiffs.

WHEFORE IT 18 ORDED AND ADJUDGE THAT the entry of default is set aside, and
the Defendants shall file and served an answer to the Plaintiff™s Complaint within ten ( 10) days

of entry of this order.
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IT 15 50 ORDERED

. 2021

o SC

HONORABLE ROGER E. HENDERSON

JUDGE, FOURTH JUDICIAL CIRCUIT
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Darlington Common Pleas

Case Caption: Samantha Joanne Carwile , plaintifT, et al VS Chns Anderson ,
defendant, et al
Case Number: 2020CP 1600299
Type: Order/Set Aside Judgment
So Ordered

sRoger E. Henderson 2754

Elecironically sigred an 200 1-05-26 (533028  pagediol 6
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STATE OF S0UTH CAROLINA } IN THE COURT OF COMMON PLEAS
} FOURTH JUDICIAL CIRCUIT
COUNTY OF DARLINGTON )
Samantha Joanne Carwile, individually and ) C/A No. 2020-CP-16-00259
as the Personal Representative of the Bstate )
of Marlayna Joan Carwile, )
)
Plaintiff, )
) ORDER OF REFERENCE
Vi, | T SPECIAL REFEREE
)
Chris Anderson and Danielle Anderson, )
1
Defendants. ]

This matter comes hefore the Court on Plaintiffs motion for referral 1o a special referes
pursuant to Rule 53, BCRCP. The motion is granted.

On November 29, 2022, the Court entered an Order holding both Defendants in default
Neither Defendant filed a motion to reconsider that Order, and the time to file such a motion
has passed.

Pursuant to Rule 53, SCRCP, the Courl hereby appoints as Special Referee attorney
Patrick 1. McLaughlin of Wukela Law Firm in Florence, South Carolina, who has congented to
serve in this role. Mr. McLaoghlin shall have the full power and authority of this Count, and
he shall rule on any motion for default judgment; hold a damages hearing and ake all testimony
and other evidence; and enter and enforce final judgment. He shall have and retain jurisdiction
pver any motions related to the appointment of him as special referee; any motions related to
the entry of default, including but not limiled to motions pursuant to Rule 55, SCRCF; any
motions related to the entry of default judgment, including but not limited to motions pursuant
to Rules 59 and 60, SCRCP; and any motions to intervene pursuant to Rule 24, SCRCP. Mr.
McLaughlin will also have and retain jurisdiction over any supplemental proceedings in
connection with this maner. All Orders of the Special Referee shall be filed with the Clerk of

Court for Darlington County.
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The Special Referee shall have the authority 10 held any hearing virtually or at any
location that he may choose.

The Special Referee shall be compensated at a rate of $500.00 per hour, The Special
Referee’s fees and costs shall be paid by Plaintiff, with the provision that it a Defendant appears
to participate in any of the procecdings, through counsel or otherwise, then the Special
Referee’s fees and costs shall be equally divided among all parties who have participated,

IT 15 50 ORDERED,

[electronic signature page follows|
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Darlington Common Pleas

Case Caption: Samantha Joanne Carwile , plaintiff, et ol V8 Chris Anderson ,
defendant, et al

Case Number: 2020CP1 600299

Twpe: Order/Referred to Master or Special Referce

S0 Ordered

s/Scott B. Suggs by JEG

Elnctronicaily signed on 2023-02-10 688925  page 3 of 3
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STATE OF SOUTH CAROLINA : IN THE FAMILY COURT
: TWELFTH JUDICIAL CIRCUIT
COUNTY OF DARLINGTON i CASE Ny 2020-CP-16-002599
Samantha Joanne Carwile, individually and :
As the Personal Representative of the s
Estate of Marayna Joan Carwile,
PlaintifT,
v : BECOND AFFIDAVIT OF
: DANIELLE ANDERSON
Chris Anderson and Danielle Anderson

Defendant,

I, Danietle Anderson, being duly deposed and sworn, states the following as my
truee and lawful statement:
1. In December 2017 1, my husband Chris Anderson, and our children lived at[JJj
S s Caroline.
2 The Samantha Carwile and her family (the “Carwiles™) rented a home across the
street from our home,
3 The Carwiles bad a small child, Madayna, whom would somelimes cross (he
street and come to our home, with her soven (7) year old brother, to play with our
children,
4. Marlayna was very young, about three (3) years of age.
5. COne day before the December 6, 2017 accident, Marlayna crossed the streel und
appeared at our house unaccompanied by anyone. We were very concemed because she
was only 3 vears of age and the highway betwesn our home and the Carwile’s was a very

busy road with a lot of car and truck traffic. My husband and my children walked
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Merlayna across the street and back home, and my husband talked with Mrs. Carwile
regarding the danger of allowing Marlayna to crossing the road alone. After that day
Marlayna was always walked across the street by her uncle, a yousg boy 1 believe ta be
about 15 years of age, when she came to our hous2 to play with our children.

f. On December 6, 2017, the day of the aceident, it was late in the afternoon and we
wiere coming home from grocery shopping. As [ was pulling up to our house, | saw
Marlayma, her 7 vear old brother, end their Uncle playing in the front yard of their home,
When we pulled up in the yard, | started to unload the groceries from the car, Marlayna,
ber 7 year old brother, and her uncle walked up and asked if Marlayna and her brother
could play with our kids. The children were carrving toys in their hands, [ told them thar
it was too late and that it looked &s iF it was about to rain. The kids then ask if they could
show my childeen their new foys before they leave. [ lold them they could guickly show
my children their toys and then they need to return home. [ continueed to unload groceries
from the vehicle. Shortly thereafter, | heard one of my daughter’s scream. My daughter
had seen the accident. Marlayna had been hit by a car as she was crossing the road to go
back home with her brother and uncle. [ ran to Mariayna o try 1o save her live. We
performed CPR and did what we could.

7. Later 1 talked with my daughter about how the accident happened because she
witnessed the events. She told me that Marlayna's uncle crossed the road before she did;
when Marlayna attemnpted to cross the road (o join her uncle on the other side of the road,
he told her to wait because a car was approaching. Omee the car pass Marlaynn ran out
into the road, but another car coming from the opposite direction was coming and siruck

Marlayna.
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E. When police arrived we talked with the police and answerad all questions they
asked. We were also contact by D88, We told DSS how the accident happened and the
history of the children not being watched by any adults. It is alz=o my understand thar
may neighbors contacted DSS to tell them sbow the history of the children not being

supervised by Mrs, Carwile or any adult on many occasions before the accident,

” ) \ .
}ﬂ'u@i/{.l Qh‘u
DANIELLE ANDERSON o

Sworn To Before Me This

Notafy Public of South Carolina
My Commission Expires: 3302021
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STATE OF SOUTH CAROLINA } TN THE COURT OF COMMON PLEAS
1 FOURTH JUDICIAL CIRCUIT
COUNTY OF DARLINGTON )

Chns Anderson, Danielle Anderson, and
Samantha Joanne Carwile, individually
and as Personal Representative of the
Estate of Marlavna Joan Carwile,

Plaintiffs,

SUMMONS

¥5.

Allstate Vehicle and Property Insurance
Company, William Christian Durham,
Durham Specialty Insurance LLC,
Thurmend Brooker, and Brooker Law
Firm,

T T gt g gt g gt g gt g Mg g g i g g

Defendants.

TO: THE ABOVE-NAMED DEFENDANTS

YOU ARE HEREBY SUMMONED and required to plead in response to the Complaint in
this action, & copy of which 1% served herewith upon you, and to serve a copy of vour responsive
pleading on Plaintiffs" undersigned counsel at their respective offices located at 291 East Bay
Street, Floor 2, Charleston, South Carolina 29401, and 222 W. Coleman Boulevard, Mt. Pleasant,
BC 20464, within thirty (30) days after the service hereof, exclusive of the date of service. If you
[ail to serve a responsive pleading within that time, then Plaintifls will have default entered against

you and apply to the Court for all damages sought in the Complaint.

|signatures follow]
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August 25, 2023

August 25, 2023

Respectiully submitted,
YARBOROUGH APPLEGATE, LLC

! Dvid B. Yarbarough, Jr.

David B. Yarborough, Jr.

Eecynolds H. Blankenship, Jr.

291 East Bay Street, Floor 2
Charleston, South Carolina 29401
#43-972-0150 office

B43-277-6691 fax
davidi@varboroughapplegate.com
reynoldsi@yarboroughapplegate.com

Attarmevs for Plaintiffs
Chris and Danielle Anderson

and
COBB DILL & HAMMET, LLC

&' Ryan C, Andrews

Eyan C. Andrews

222 W, Coleman Blvd.

Mt Pleasant, 5C 29464
(%43) 936-6680 office
randrewsimedhlawfirm.com

Attarney for Plaintff

Samantha Joanne Carwile, individually and as
Personal Representative of the Extate of
Marlayna Joan Carwile
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STATE OF SOUTH CAROLINA } IN THE COURT OF COMMON PLEAS
} FOURTH JUDICIAL CIRCUIT
COUNTY OF DARLINGTON }

Chris Anderson, Danielle Anderson, and
Samantha Joanne Carwile, individually
and as Personal Representative of the
Estate of Marlayna Joan Carwile,

Plaantifts,

COMPLAINT
{Jury Trial Requested)

Vs

Allstaie Vehicle and Property Insurance
Company, William Christian Durham,
Durham Specialty Insurance LLC,
Thurmond Brooker, and Brooker Law
Firm,

e i e =

Defendants.

Plaintiffs Chris Anderson and Danielle Anderson hereby complain of Defendants Allstate
Vehicle and Property Insurance Company, William Christian Durham, Durham Specialty
Insurance LLC, Thurmond Brooker, and Brooker Law Firm as follows. Plaintiff Samantha loanne
Carwile, individually and as Personal Representative of the Estate of Marlayna Joan Carwile. is a
plaintiff solely as to the cause of action for declaratory judgment against Allstate Vehicle and
Property Insurance Company,

PARTIES, JURISDICTION, A N

L This is a civil action for damages arising out of Defendants’ acts and omissions
related to a civil action filed against Plaintiffs Chrizs Anderson and Daniclle Anderson in this Court,
Samantha Joanne Carwile, individually and ax Pevsonal Representative of the Extate of Marlayna
Joan Carwile v. Cheis Anderson and Danielle Anderson, Civil Action No. 2020-CP-16-00299

(*the underlying action™).
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z. PlaintifTs Chris Anderson and Danielle Anderson are both residents of Darlington
County, South Carolina.

i Plaintift Samantha Joanne Carwile was a resident of Darlington County, South
Caralina, at the time of the mcident out of which the underlyving action arose, but she 15 now a
resident of Florda,

4. The Darlington County Probate Court appointed Samantha Joanne Carwile as the
Personal Representative of the Estate of Marlayna Joan Carwile, who was Ms. Carwile’s minor
daughter.

5. As Personal Representative of the Estate, Ms, Carwile has an interest in the cause
of action for declaratory judgment set forth herein as a judgment creditor.

. Upon information and belief, Defendant Allstate Vehicle and Property Insurance
Company (“Allstate™) is incorporated in [linois and also has its principal place of business in
Niinois.

7. Allstate does business in South Carolina; is registered with the South Carolina
Department of Insurance; and issued the subject homeowners® insurance policy to Chrs and
Danielle Anderson for their home in Darlington County, South Carolina

R Upon information and belief, Defendant William Christian Durham is a resident of
Florence County, South Carolina.

9, Diefendant Durham Specialty Insurance LLC 15 organized in South Caroling and
has its principal place of business in Florence County, South Carolina.

10.  Upon information and belief, Defendant Thurmond Brooker is a South Carolina

licensed attorney and a resident of Florence County, South Carolina.
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L1 Upon information and belief, Defendant Brooker Law Firm is a sole proprictorship
owned and operated by Defendant Thurmond Brooker, and it 15 a resident of Florence County,
South Carolina.

12.  As set forth below, the Anderson Plaintiffs assert causes of action against Allstate
for declaratory judgment, insurance bad faith, and breach of contract.

13. As set forth below, the Anderson Plaintiffs assert causes of action agaimst
Defendants William Christian Durham and Durham Specialty Insurance LLC (collectively,
“Dierhiam™) for professional negligence.

14.  As set forth below, Anderson Plaintiffs assert causes of action against Defendants
Thurmend Brooker and Brooker Law Firm (collectively, “Brooker™) for legal malpractice and
breach of contract.

15.  Each Defendant’s acts and omissions related directly to the underlying action,
which proceeded (and continues to proceed) in this Court in Darlington County.

16.  The most substantial part of Brooker's acts and omissions oceurred in Darlington
County.

17.  The loss at issue was insured by Allstate and occurred in Darlington County.

18.  This Court has personal jurisdiction over the subject matter and the parties, and
venue is proper in this Court pursuant to South Carclina Code sections 153-T-30(C)2) and 15-7-
.

FACTS

19.  The underlving action arose out of an incident in which Samantha Joanne Carwile

and Justin Baxter's minor daughter, Marlayna, was hit by a car and killed on December 6, 2017,
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20, Marlayna and her family lived across the street from the Andersons in Darlington
County, and she was walking across the street to go back home when she was struck by the car,

21, As personal representative of the estate of her daughter, Ms. Carwile alleged that
her daughter was in the care of Chris and Danielle Anderson, her neighbors across the street.

22, As personal representative of the estate of her daughter, Ms. Carwile asserted
claims for survival and wrongful death against Chris and Daniclle Anderson predicated on multiple
causes of action, including: {A) Breach of Fiduciary Duty and Assumed Duty fn Loce Parentis,
(H) Megligence/Gross Negligence/Megligence Per ge; (C) Megligent Infliction of Emotional
Distress; and (D} Loss of Services and Companionship. For further detail, see the Complaint filed
in the underlving action, attached as Exhibit A

23.  The Summons and Complaint in the underdying action were personally served upon
Chris and Danielle Anderson on April 6, 2020,

24, As of December 2007 when the inoident occurred. the Andersons had a
homeowners” insurance policy with Allstate. See Allstate Policy No, 990 698 206, attached as
Exhibit B

25.  The policy period was July 11, 2017, through July 11, 2018, which encompassed
the date of the subject incident, December 6, 2017,

26, As of Apnl 2020 {almost three years after the underlying incident) when the
Andersons were served, the Andersons had a new insurance agent, Durbam, and they had
homeowners” coverage with a different insurer, American Modem Home Insurance Company
(“American Modern™).

27.  Prompily afier being served, Danielle Anderson called Allstate’s customer service

phone number and spoke with a representative.
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28.  Danielle Anderson informed the Allstate representative of the lawsuit against the
Andersons and that the subject incident had occurred on December 6, 2017, See Affidavit of
Danielle Anderson, dated June 23, 2020, and attached as Exhibit C, which was filed in the
underlying action.

2% The Allsiate representative falsely informed Danielle Anderson thal because
Allstate no longer had coverage on the Andersons’ home, Allstate could not open a claim to defend
or indemnify the Andersons.

30, On Apnl 9, 2020, Damelle Anderson called her insurance agent, Durham,

31, Danielle Anderson informed Durham of the lawsuit against the Andersons: that the
subject incident had occurred in December 2017; that the Andersons had homeowners' coverage
with Allstate at the time of the incident; and that Allstate had refused to open a claim to defend
and indemnify the Andersons because the Andersons no longer had a policy with Allstate,

32 Durham agreed to help and undertook the task of helping the Andersons submit a
claim to their then-current insurer, American Modemn.

33. As a professional insurance agentagency, Durham knew or should have known that
Allstate was, in fact, the proper insurer (o which the Andersons needed to submit their claim.

34, Durham knew or should have known that the Allstate representative had incorrectly
refused to open a claim for the Andersons.

35. Durham should have but failed to advise the Andersons that they needed to go back
o Allstate to submit the claim again, as Allstate was the proper insurer with coverage since its
policy was in place at the time of the incident.

36.  If Durham had so advised the Andersons, then they would have gone back to

Allstate to cnsure Allstate opened the claim and provided a defense,
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37, American Modern denied the claim because it did not have a policy with the
Andersons at the time of the incident.

38.  Having improperly refused to even open a claim, Allstate never retained defense
counsel to defend the Andersons and timely serve an answer to the complaint.

39, After no answer was served or filed by the deadline, this Court entered the
Andersons’ default in the underlying action on June 15, 2020.

40,  The Andersons received notice of the default via a letter from Ms. Carwile's
attormey i June 2020,

41.  Within only days of receiving notice of the default, the Andersons hired attomey
Thurmond Brooker and his firm, Brooker Law Firm (apain, collectively, “Brooker™), to serve as
their personal counsel and defend them in the underlying action.

42.  Through Brooker, the Andersons filed a motion to set aside the entry of default,

43, On May 26, 2021, the Court granted the motion and set aside the entry of default,
finding that the Andersons”™ “conduct suggest[ed) they took the Complaint seriously once it was
served on them and made reasonable attempts 1o address the Complaint,” and further finding that
the Andersons” “behavior was, . .swill and appropriate.” See Order Setting Aside Entry of Default,
enterad May 26, 2021, at 3.

44,  On March 9, 2022, Ms, Carwile's attorney served Brooker with discovery requests
to the Andersons.

45, Unlike insurance defense counsel who are regularly hired by insurers like Allstate
to defend insureds in civil litigation, Mr, Brooker was apparently unfamiliar with defending clients

in persenal mjury civil actions like the underlving action,
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dn, Brooker failed to take any steps to respond to the discovery requests or even make
the Andersons aware of the requests,

47.  After Brooker failed to respond to Rule 11 comespondence, Ms. Carwile's attorney
filed a motion to compel.

48.  On July 21, 2022, the Court entered an order granting the motion and compelling
the Andersons to respond to Ms. Carwile’s discovery requests,

49.  Contrary to what an insurance defense lawyer hired by Allstate would have done,
Brooker did not take steps to ensure that the Andersons were aware of the Court’s order or ensure
that timely discovery responses were served within the rime specified in the order.

50.  After the Andersons unknowingly failed to comply with the order, Ms, Carwile's
attorney filed a motion for sanctions pursuant to Rule 37, SCRCP.

51.  Although the Clerk of Court provided notice of the hearing scheduled for October
31, 2022, Mr. Brooker failed to appear at the hearing.

52. A lawyer vetted and retained by Allstate would not have failed to appear at the
hearing for no good reason.

53, On November 17, 2022, the Court entered an order granting the motion for
sanctions and striking the Andersons” answer to the complaint.

54, In the order striking the answer, the Court set forth that it would enter default
against the Andersons upon motion by Ms. Carwile.

55, Ms Carwile’s attomey filed the motion for entry of default, and on Movember 29,
2022, the Court entered an order placing the Andersons back into default,

56.  On February 10, 2023, the Court entered an order referring the underlying action to

a special referee.
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57.  The special referee scheduled a damages hearing on April 13, 2023,

58,  The day before the hearing, insurance defense counsel, finally hired by Allstate,
appeared and filed a motion to set aside the entry of default.

59,  The special referee heard arguments on the motion on the same day as the scheduled
damapes hearing.

6, The special referee ultimately denied the Andersons’ motion to set aside the entry
of default.

61. Consegquently, the Andersons were unable o defend themselves on the issue of
liability.

62,  After the damages hearing, the special referee entered a default judgment against
the Andersons in the amount of $30 million. See Order of Default Judgment, entered May 23,
2023, and attached as Exhibit D, in which the referee sets forth in detail the losses of the parents.

63.  Insum, Allstate’s negligence in failing to honor the claim and defend the Andersons
set in motion a scries of unfortunate, foresceable cvents that caused the Andersons to be
defenseless in a case in which they had valid, viable defenses on liability; Durham’s professional
negligence compounded Allstate’s negligence; and Brooker's legal malpractice in abandoning the
Andersons further compounded the negligence of Allstate and Durharm.  See Exhibit E, Second
Affidavit of Danielle Anderson, setting forth the Andersons’ defenses as to Liability.

64, I not for Allstate’s wrongfal refusal to defend the Andersons, they would have
been represented by vetted, competent insurance defense counsel who knew how o defend clients

in civil personal injury Litigation.
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65.  While post-tnial motions remain pending and an appeal has already been filed, the
Andersons have already sustained damages as a result of the acts and omissions of Allstate,
Dirham, and Brooker.

66.  If the default judgment is upheld, then the post-judgment interest will add millions
of dollars to the 330 million judgment.

67.  The Andersons own a logging business together, and such a large judgment wall
severely hinder their ability to obtain eredit, both personally and for their business.

FIRST CAUSE OF ACTION
(DECLARATORY JUDGMENT AS TO ALLSTATE ON BEHALF OF ALL PLAINTIFFS )

68, Pursuant to South Carolina Code Title 15, Chapter 53, the Andersons and Ms.
Carwile seck a declaratory judgment that the Andersons” Allstate Policy Mo, 990 698 206, antached
as Exhibit B, did require Allstate to defend and indemnify the Andersons in the underlying action.

69.  The Andersons and Ms. Carwile also seek a declaratory judgment that no exclusion
in the Andersons” Allstate policy applied to either exclude or limat Allstare’s duty to defend and
indemnify the Andersons in the underlying action.

70, The Andersons and Ms. Carwile also seek a declaratory judgment that all conditions
precedent to Allstate’s duty to defend and indemnify the Andersons were met.

71.  This is the only cause of action in this Complaint to which Ms. Carwile is a party,

SECOND CAUSE OF ACTION

(INSURANCE BAD FAITH AS TO ALLSTATE ON BEHALF OF THE ANDERSONS)

T2, Al the time of the subject incident, December 6, 2017, the Andersons and Allstate
had a mutually binding, valid, and enforceable contract for insurance, Policy Mumber 990 698 206,
See Exhibit B,

73, Pursuant to the insurance policy, Allstate owed the Andersons a duty of good faith

and fair dealing.
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74, As sel forth above, Allstate breached its duty of good faith and fair dealing and was

negligent or reckless in numerous particulars, including but not limited to:

failing to recognize that the claim reported by the Andersons in April 2020
was a covered claim;

failing to open the claim;

failing to hire competent insurance defense counsel in a timely manner to
defend the Andersons;

failing to secure an extension to answer or ensure that an answer was timely
served; and

otherwise failing to act as a reasonable insurer would have under the
circumstances to prevent its insureds from being placed into default.

5 As additional evidence of its bad faith toward the Andersons, Allstate has recently

filed an action in federal coun for declaratory judgment in which Allstate is making the [rivolous

claim that coverage for the subject incident was excluded under the policy because the policy

excludes claims of negligent supervision “ansing out of” the use of a motor vehicle, when the

policy clearly refers to claims of negligent supervision involving the Andersons” own vehicle, not

a claim involving some stranger’s use of the stranger’s vehicle.

76, Also as additional evidence of its bad faith toward the Andersons, Allstate has

alleged in both the underlying action and the declaratory judgment action that its first notice of the

Carwile claim was when undersigned counsel served a subpoena on Allstate in March 2023.

Allstate 15 aware of Mrs, Andersons’ affidavit in which she stated under oath that she had called

Allstate promptly after being served with the Carwile suit papers in April 2020. See Exhibit C.

Allstate has essentially called its insured, Mrs. Anderson, a liar.

10
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7. As g direct and proximate result of Allstate’s acts and omissions, the Andersons
hawve sustained actual, consequential, and incidental damages, including but not limited to the $30
million judgment, post-judgment interest, attorney fees, and damaged credit.

78, The Andersons are entitled ro a judgment against Allstate for all of their actual,
consequential, and incidental damages.

T, The Andersons are entitled to an award of punitive damages against Allstate.

BD.  The Andersons are entitled to an award of prejudgment interest against Allstate.

THIRD CAUSE OF ACTION
(BREACH OF CONTRACT AS TO ALLSTATE ON REHALF OF THE ANDERS(NS)

sl At the time of the subject incident, December 6, 2017, the Andersons and Allstate
hisd a mutually binding, valid, and enforceable contract for insurance, Policy Number 920 698 206.
See Exhibit B.

B2, Allstare breached that contract of insurance in numerous regards, including but not
limited to:

a. failing to recognize that the claim reported by the Andersons in April 2020
wias a coversd clam;

b, failing to open the claim;

. failing to hire competent insurance defense counsel in a timely manner to
defend the Andersons;

d. failing Lo secure an extension W answer or ensure thal an answer was timely
served; and

e. otherwise failing to act as a reasonable insurer would have under the

circumstances to prevent its insureds from being placed into default.
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83.  As a direct and proximate result of Allstate’s breach of contract, the Andersons
have sustained actual, consequential, and incidental damages, including but not limited to the 330
million judgment, post-judgment interest, attorney fees, and damaged eredit.

B4, The Andersons are entitled to a judgment agamst Allstate for all of their actual,
consequential, and incidental damages,

85, Because Allstate breached the conimact in bad faith as set forth above, the
Andersons are entitled to an award of attorney fees and costs against Allstate pursuant to South
Carolina Code section 38-59-40.

Bb, The Andersons are entitled to an award of prejudgment interest against Allstate,

FOURTH CAUSE OF ACTION
{PROFESSIONAL NEGLIGENCE AS TO DURHAM DEFENDANTS
ON BEMALF OF THE ANDERSONS)

87, Mr. Durham and Durham Specialty Insurance LLC (again, collectively, “Durham™)
voluntarily vndertook a duty to the Andersons when Durham agreed to advise and help them afier
Allstate had wrongfully refused to open the claim,

BB,  Durham underivok a duty to give reasonable, competent advice regarding which
insurance company likely had insurance coverage for the underlying action.

89,  As a professional insurance agent’agency, Durham undertook a duty to give the
type of advice that a reasonable, competent professional insurance agent’agency would give under
similar circumstances.

0. Durham knew or should have known that Allstate was the insurance company with
coverage and an obligation to defend the Andersons, because Allstate was the insurance company

that had an active policy on the Andersons” home at the time of the subject incident.

12
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1. Durham breached hisfits duty in failing to recognize Allstate’s error in refusing to
open the claim and provide a defense and coverage to the Andersons,

92, Durham breached hisfits duty in failing to inform the Andersons of the same and
advising them to go back to Allstate to submit the claim.

93.  Inbreaching hisfits duty to the Andersons, Durham was negligent or reckless.

0. As a direct and proximate result of Durham's acts and omissions, the Andersons
have sustained actual, consequential, and incidental damages, including but not limited to the 330
million judgment, post-judgment interest, attorney fees, and damaged credit.

95.  The Andersons are entitled to a judgment against Durham for all of their actual,
consequential, and incidental damages.

96.  The Andersons are entitled to an award of punitive damages aguinst Durham.

97.  The Andersons are entitled 1o an award of prejudgment interest against Durham.

FIFTH CAUSE OF ACTILON
(LEGAL MALPRACTICE AS TO BROOKER DEFENDANTS ON BEHALF OF THE ANDERSONS)

88.  The Andersons had an attorney-client relationship with Mr. Brooker and Brooker
Law Firm (again, collectively, “Brooker™).

99.  Brooker agreed to represent the Andersons in the underlying action, and in
exchange the Andersons paid Brooker $10,000.00,

100,  HBrooker's scope of representation in the underdying action was not limited to the
initial motion to set aside the entry of default.

101, The Court never relieved Brooker as counsel for the Andersons, and therefore his
dutigs to the Andersons remained intact throughout the litigation,

102, As their attomey, Brooker had a fiduciary duty to the Andersons to act in their best

inferests,
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103.  Brooker had a duty to represent the Andersons competently pursuant to Rule 1.1,
RPC, Rule 407, SCACR.

104, Pursuant to Rule 1.3, BPC, Rule 407, SCACR, Brooker had a duty to act with
reasonable diligence and prompiness in representing the Andersons.

105. Pursuant to Rule 1.4, RPC, Rule 407, SCACE, Brooker had a duty o reasonably
communicate with the Andersons about what was happening in the underlying action.

106.  Brooker breached his/its duties to the Andersons by utterly failing to respond to or
commumicate with the Andersons about Ms, Carwile's discovery requests, Rule |1 consultations,
mation to compel, motion for sanctions, and motion for entry of default.

107. Brooker breached his/its duty to the Andersons by failing to properly comply with
the order compelling the Andersons to respond to discovery and by failing to attend the hearing on
the motion for sanctions,

108.  In breaching hisits duties to the Andersons, Brooker was negligent or reckless.

109, As a dircet and proximate result of Brooker’s acts and omissions, the Andersons
have sustained actual, consequential, and incidental damages, including but not limited to the $30
million judgment, post-judgment interest, attorney fees, and damaged credit.

110.  The Andersons are entitled to a judgment against Brooker for all of their actual,
consequential, and incidental damages,

111.  The Andersons are entitled to an award of punitive damages against Brooker.

112,  The Andersons are entitled 1o an award of prejudgment interest against Brooker,

113. Pursuant to South Carolina Code section 15-36-100{B), this cause of action is
supported by the affidavit of South Caroling attormey Bemjamin Houston Joyee, attached as

Exhibit F,
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SIXTH CAUSE OF ACTION
(BREACH OF CONTRACT AS TO BROOKER DEFENDAKTS ON BEHALF OF THE ANDERSONS)

114.  The Andersons had a valid, enforceable contract with Brooker pursuant to which
Brooker agreed to represent the Andersons in the underlying action, and in exchange the
Andersons paid Brooker §10,000.00,

115, The contract contained implied terms that Brooker would perform competently and
diligently, and that he would reasonably communicate with the Andersons about the lingation.

116. The contract also contained an implied term that Brooker would not abandon the
Andersons and cause them to have their answer stricken as a Rule 37 sanction.

117.  Brooker violated those terms of the contract and thus materially breached the
contract.

118. As a direct and proximate result of Brooker's breach of contract, the Andersons
have sustained actual, consequential, and incidental damages, including but not limited to the $30
million judgment, post-judgment interest, attomey fees, and damaged credit.

119, The Andersons are entitled to a judgment against Brooker for all of their actual,
consequential, and incidental damages.

120, The Andersons are entitled to an award of prejudgment interest against Brooker,

121, Pursuant to South Carolina Code section 15-36-100(B), this cause of action 15
supported by the affidavit of South Carolina attormey Benjamin Houston Joyee, attached as
Exhibit F.

WHEREFORE, having fully pleaded against Defendants, all Plainufls respectfully pray
for a declaratory judgment against Allstate as set forth above; for the costs of this action; and for

such other and further relief as the Court deems just and proper.
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In addition, the Anderson PlaintifTs respectfully pray for judgment against Defendants,
jointly and severally, for all actual, consequential, and incidental damages caused by Defendants’
acts and omissions; for an award of prejudgment interest against Defendants; for an award of
punitive damages against cach Defendant; and for an award of attomey fees against Allstate.

Respectiully submitted,

YARBOROUGH APPLEGATE, LLC

8/ David B. Yarborough, Jr.

David B, Yarborough., Jr.

Revnolds H. Blankenship, Ir,

291 East Bay Street, Floor 2
Charleston, South Carolina 29401
843-972-0150 office

B43-277-669] fax
davidi@yarboroughapplegate com
reynolds@@yarboroughapplegate com

August 25, 2023 Attarnevs for Plaintiff
Chris and Danielle Anderson

amid
COBB DILL & HAMMET, LLC

s/ Rvan C.Andrews

Ryan C. Andrews

222 W, Coleman Blvd.

Mt Pleasant, SC 29464
(B43) 936-6680 office
randrews{@edhlawtirm.com

Arnorney for Plainff

Samantha Joanne Carwile, individually and as

FPersonal Representarive of the Esrare of
August 25, 2023 Mariayna Joan Carwile
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STATE OF 50UTH CAROLINA } IN THE COURT OF COMMON PLEAS
1} FOURTH JUDICIAL CIRCUIT
COUNTY OF DARLINGTON }

Chns Anderson, Daniclle Anderson, and
Samantha Joanne Carwile, individually
and as Personal Representative of the
Estate of Marlayna Joan Carwile,

Plaintifis,

AFFIDAVIT OF ATTORNEY
BENJAMIN HOUSTON JOYCE

V.

Allstate Vehicle and Property Insurance
Company, William Christian Durham,
Durham Specialty Insurance LLC,
Thurmond Brooker, and Brooker Law
Firm,

Tt et gt g’ et v S vt it et e’

Defendants.

PERSONALLY APPEARED BEFORE ME, Benjamin Houston Joyce, who after being
duly swormn deposes and says:

L. | am an attorney at law with an active litigation practice at Lesemann & Associales
in Charleston, South Carclina.

2, I earnad my juris doctorate degree from the Charleston School of Law in 2013,

3 | became licensed to practice law in South Carolina on May 13, 2013.

4. As a practicing litigator with more than ten years of continuous experience, | am
qualified to give expert testimony on the standard of care and professional responsibilities of a
South Carolina attorney representing clients in South Carolina courts.

5. | have reviewed the Complaint in this civil action, particularly the Plaintiffs’
allegations against Defendant Thurmond Brooker and Brooker Law Firm (collectively,
“Brooker™).

PlaincdT

EXHIBIT

I F
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6. The Complaint sets forth multiple acts and omissions by Brooker that constitute
professional negligence,

7. As Chns and Danielle Anderson’s lawyer in the civil action brought against them
by Ms. Carwile, Brooker owed the Andersons a fiduciary duty to act with the utmost care for the
Andersons and in furtherance of their best interests,

E. Brooker owed the Andersons a duty to act as a competent attorney. See Rule 1.1,
RPC, Rule 407, SCACR. *“In South Carolina, attorneys are required to render services with the
degree of skill, care, knowledge, and judgment usually possessed and exercised by members of
the profession.” Holy Loch Disiributors, Inc, v. Hitcheock, 340 8.C, 20, 27, 531 S.E.2d 282, 285
{20000 (citing Morris v. Alexander, 246 5.C, 14, 142 S.E.2d 214 (1965)).

o Brooker also owed the Andersons a duty to act with reasonable diligence and
prompiness. See Rule 1.3, RPC, Rule 407, SCACR.

10,  Brooker owed the Andersons a duty to reasonably communicate with the Andersons
and keep them updated as to the status of the case as it was progressing. See Rule 1.4, RPC, Rule
407, SCACR.

11.  All of these dutics form the standard of care for an attorney in South Carolina.

12, In my opinion, in the Complaint the Andersons set forth numerous factual
allegations that, if proven, demonstrate that Brooker violated each of the duties identified above
and failed to adhere (o the standard of care. In other words, Brooker commitied numerous acts
and omissions that constituted professional negligence.

13. My opinion is based on the following factual allegations:

A, Brooker failed to respond to Ms. Carwile’s interrogatories or requests for
production, and Brooker failed to communicate with the Andersons about the

requesis and the need to respond to them in timely fashion.
ri
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B. Brooker failed to respond to Ms. Carwile's Motion to Compel.
C. Brooker failed to comply with the Court’s order compelling the Andersons
to respond to the discovery requests, and Brooker Tailed to reasonably communicate
with the Andersons about the need to comply with the order.
n. Brooker failed to respond to Ms. Carwile’s attempts to resolve the matter
without further Court intervention.
E. Brooker failed to respond to Ms. Carwile’s Motion for Sanctions, and even
failed to appear at the hearing.
14.  All of these breaches of the Rules of Professional Conduct and the standard of care,
identified above, caused the Andersons to be placed back into defaull.
15.  Being placed into default caused the Andersons to lose their ability to defend
themselves on the issue of liability.
16.  But for the numerous negligent acts and omissions of Brooker identified in the
Complaint and above, the Andersons would not have a $30 million default judgment against them.
17.  Ihave reviewed the fee agreement between Brooker and the Andersons.
18.  The fee agreement did not limit Brooker’s role in the litigation such that he should
be excused for any of the acts or omissions above.
19. [ hold all of these opinions (o a reasonable degree of legal certainty.
20. [ have been retained as an expert witness for the Andersons.
21.  These opinions are subject to expansion and moderation as further evidence or
issues develop.
Further this affiant sayeth not.

[signature follows]
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AFFIDAYVIT OF BENJAMIN HoUsToN JOveE
|Signature Page|

Benjamin Houston Yoyee

SWORN TO AND SUBSCRIBED before me

This A day of 2023,
i h"‘“”““;

S,
S - S S owommy =
Notary Public for the Srate of South Cam!}na S H.':E 1
My Commission Expires: § /| € / 5 3§ i EE
= T\ Aug 10, 231 -"Lﬁ"'-:—'-

& n""a.____..-"r Q‘h_:l:-

‘-".!ﬁ SouTH G::.""
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Limehouse v. Hulsey

Supremea Court of South Carcling
March 6, 2013, Heard: June 26, 2013, Filed
Crpinion Mo, 27279

Reportar

404 5.C. 83 %, 744 S E.2d 566 **; 2013 8.C. LEXIS 157 **; 2013 WL 3200604

Lawion Limehouse, Sr., Respondent, v. Paul H. Hulsay
and The Hulsey Litgation Group, LLC, Petitionars. and
Lawton Limehouse, Jr., Respondent, v, Paul H. Hulsey
and The Hulsey Litigation Group, LLC, Appellants.

Prior History: [*1] Appeals From Charlaston County.
Appeallate Case No. 2011-186246, Appellate Casa Mo,
2010-151573. Danial F. Pieper, Circuit Courl Judge,
Roger M. Young, Circuit Couwrt Judge,

Limehouse v. Hulsey, 397 5.C 49 7235 E 20 211,

court resumed jurisdiction; [3-Purscant o Howard v,
Holiday, Inng, Inc., which remained good law after the
enaciment of 5.C. R. Civ. P. 55(b)(2), the trial court
proparly preciuded the defaulling appellant from
angaging in discovery and limited his participation in the
hearing on damages to cross-examination and objection
to respondant one's evidence,

Qutcome
The judgments were reversed,

LexisNexis® Headnotes

2011 5.C. App LEXIS 171 (5.C. Ct. App., M11)

Disposition: REVERSED, AND

REMAMDED.

VACATED,

Core Terms

state cour, federal court, remand order, mailing, default,
damages, Appeals, procesdings, cerified copy,
removal, cases, entry of default, punitive damages,
district court, subject mafter jurisdiction, cross-
axamination, courts, natice, tolled, circuil courl,
pleadings, resuming, federal law, parias, void, lack of
subject matter jurisdiction, court's junsdiction, actual
damage, post-default, divested

Case Summary

Overview

HOLDINGS: [1]- As the federal court's order remanding
a caze back to state courl was not cerlified, as required
by 28 USCS5 § 1447(c), the state court proceadings
conductad after the federal courts antry of the remand
order were void; therefore, the default judgments the
state court entered in favor of respondents and against
appellant could not stand; [2]-The 30-day time peroad for
appellant to file an answer was folled until the stale

Civil Procadure > ... > Remaoval > Postremoval
Remands > General Overview

Civil Procedure > Praliminary
Considerations > Removal > Ganeral Overviaw

uﬁrf[i] Remaval, Postremoval Remands

FAUSCS & 1446(d) provides that after an action has
bean removed to federal court, the state court shall
procead no further unless and wniil the case is
remanded.

Civil Procedure > ... > Jurisdiction = Subject Matter
Jurisdiction > General Overview

Governmenis > Courts > Authority to Adjudicate

Civil Procedure > ... > Remaval > Postremoval
Remands > Jursdictional Defects

HNZE] Jurisdiction, Subject Matter Jurisdiction

James Hood
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404 5.C. 93, "93: T44 5.E.2d 566,

A remand order that is based on lack of subject matier
jurisdiction is governed by 28 USCS5S § 1447(c)
Section  1447(z). enfited "Procedure after remowval
genearally," provides that a mation to remand the case
on the basis of any defect other than lack of subject
matter jurisdiction must be made within 30 days after
the filing of the notice of removal under 28 LS C.5 &
14460a). If ar any time before final judgment il appaars
that the district courl lacks subject matter jurisdiction,
the case shall be remanded. A cerified copy of the
ordar of ramand shall be mailed by the clerk fo the clerk
of the state court. The state court may thereupon
procaed with such casa. § 1447(c].

Civil Procadura = Preliminary
Considerations = Jurisdichon = General Owarview

Governments > Courts > Authority 1o Adjudicale

Civil Procedure = ... = Jurisdiction = In Rem &
Personal Jurisdiction > General Dverview

Crvil Procedure = ., > Jurisdiction > Subject Matier
Jurisdiclion > General Overview

ﬂgﬁ[&} Preliminary Considerations, Jurisdiction

Jurisdiction i generally defined as the authorty o
decide & given case one way or the ather. Without
jurisdiciion, a court cannot procaed at all in any causs;
junediction is the power (o declare law, and whan i
ceases o exist, the only function remaining to a court is
that of announcing the fact and dismissing tha cause.
Spacifically, jurisdiction is composed of three elemants:
{1) personal jurisdiction; (2} subject matter jurisdiction;
and (3) the court's power fo render the parlicular
judgment requested,

Civil Procedure = ... > Subject Matter
Jurisdiction = Jutlsdiction Ower
Actions = Concurrent Jurisdiction

Governments > Courts > Authority 1o Adjudicate

Civil Procedure > Prediminary
Considerations = Jurisdiction » General Ovarview

Civil Procedura > Preliminary
Caonsiderations > Federal & State
Interrelationships > General Overview

Fage 2 of 15
**586; 2013 8.C. LEXIS 157, "1

HNdiE) Jurisdiction Over Actions, Concurrent
Jurisdiction

Although federal and state courls form one system of
jurisprudence, federal courts have no  general
supervisory power over b state courts, and there is
nothing a stale court can do fo affect federal practice
and procedure. The courls of the two jurisdictions are
nof foreign to each other, nor to be trealed by each
other as such, but as courts of the same country, having
junsdiction partly different and partly concurrent.

Civil Procedurs > Praliminary
Considerations » Removal > General Overview

Civil Procedure > ... > Subject Matter
Jurisdiction = Jurisdiction Owar Aclions > Ganeral
Overylew

gg-;_g.!'.} Preliminary Considerations, Remaval

A case filed in slate cowrt may be removed to federal
courl only when the case onginally could have been
filed in federal couwrt. 28 ULS.C.8. & 1441/a) authorizes a
defendant to ramove any civil action brought in a stale
courl of which the district cowrts of the United States
have orginal jurisdiction. Cnly state-court actions that
ofginally could have been filed in federal court may be
removed o federal court by the defendant.

Civil Procedura = _ . = Diversity
Junsdicton = Amaunt in Controversy = Ganaral
Owerviaw

Civil Procedure = . > Subject Matter
Jurisdiction > Federal Questions > General
Overview

HN6iX)  Diversity

Controversy

Jurisdiction, Amount In

A faderal court has subject matier jurisdiction owver
primarily bwo types of cases: (1) those invelving fedaral
guestion jurisdiction, which arise under the Constitution,
laws, or treaties of the Uniled States; and (2) those
involving diversity jurisdiction, which include parties who
are rasidants of different states and the amouni in
coniroversy exceeds $ 75000, 28 USCS &5 1331
1332,

James Hood
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404 5.C. 93, "93; 744 S.E.2d 566, **566; 2013 5.C. LEX|S 157, ***1

Civil Procedurs = Preliminary
Considerations = Removal > General Overview

Civil Praocadura = ... > Jurisdiction = Subject Matter
Jurisdiction = Ganeral Ovarview

ﬂﬁ[ﬂﬁ] Preliminary Considerations, Removal

Removal proceedings impact the jurisdiction of the state
courl in that removal of & state case o federal cour
divests the state court of jurisdiction. Although mosi
casas speak In terms of "divesting” the stale court of
jurisdiction during removal proceedings, the more
accurale lerminology s a8 "suspension” of the state
court’s jurisdictian.

Civil Procedure > . > Jurisdiction = Subject Matter
Jurisdiction = Genaral Overview

Hned] Jurisdiction, Subject Matter Jurisdiction
Subject matter jurisdiction is the power to hear and

determine cases of the general class to which the
proceedings in question belong.

Ciwil
Procedure > ... > Pleadings > Complaints > General
Crearviaw

Civil Pracedure > ... > In Bem & Personal
Jurisdiction > In Parsonam Aclions > General
Chvarview

Civil Procedure > ... > Sarvice of Process > Sarvice
of Summons > General Overview

Hna&l Pleadings, Complaints
A court acquires personal jurisdiction over the partles

once the action iz commenced by the filing and servica
of the summons and complaint.

Civil Procedure > Remadias > Ganeral Ovarview
Governmenis > Courts > Authority to Adjudicate

Civil Procadure = ... > Junisdiction > Subject Matter
Jurisdiction = Ganeral Overview

Civil Procedure = Preliminary
Considerations = Equity > Relief

Hn10[&] Civil Procedure, Remedies

"Power” refers to the courl's ability, when it has subjact
matter jurisdiction, 1o grant eguilable and legal relief to a
party.

Civil Procedura = Preliminary
Considerations > Remaval = Genaral Ovenview

Governments > Legislation > Interpretafion
Governmenis > Legisiation > Types of Statutes
blj'u'_f_ﬂil Preliminary Considerations, Removal

Because removal proceedings encroach upon a state
courl's jurisdiction. removal stabutes must be stricily
construed and any doubls are to be resobved in faver of
state cour jurisdiction and remand. The removal statute,
which is nationwide in its operation, was intended o be
uniform in ifs application, unaffected by local law
definition or characterizafion of the subject matter fo
which it is to be applied, Hence the Act of Congress
must be consirued as sefing up its own critedia,
irespective of local law, for determining in what
instances suils are 1o be removed from the state 1o the
faderal courts.

Governments > Legislation = |nterpretation
HHI;:I#] Legislation, Interpretation

Az the rubes of statutory construction dictate, it is
necessary lor courts o consider the |egislative hisiory in
order o effectuate the purpose of the statute, Where the
language of an act gives rise o doubt or uncertainty as
ta legislativia inlant, the construing court may search for
that intent bayond the barders of the act ltself,

Civil Procedure > ... > Removal > Postremaval
Remands > General Qverviaw

ﬂﬂ_ﬂ[ﬁd Removal, Postremoval Remands

The histery and plain language of 28 .S C5 § 1447 c)
leava mo doubl that Congress made the malling of a

James Hood
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certified copy of the remand order the determinable
jurisdictional event after which the stale courl can
exercise control over the case withoul fear of further
federal interference, Congress purposefully included the
mailing of a certified order as a jurisdictional
requiremant and, thus, the mera entry of an order is not
self-exacuting as to the jurisdiction of the state court, A
& 14470} order of remand is not self-executing. This
provision creates legal significance in the mailing of a
cerified copy of the remand order in terms of
determining the time at which the district court Is
divested of jurisdiction. On that basis, the federal court
is not divested of jurisdiction until the remand order,
cifing the proper basis under § 1447000, is cenified and
mailed by the clerk of the district court,

Governments = Legislation > Interpretation
Govarmnmments = Courts = Judicial Precedent

HN14&) Legislation, Interpretation

While a state court is bound only by the United States
Supreme Courl, i the lower federal courts are uniform
an their interpretation of a federal siatute, the state
courl, in the interast of preserving unity, will give
considerable weaighl o those cowrts’ intarpretations of
federal law and find them to be highly persuasive,
However, if the federal courts are split, the state court
may elect to follow those decisions it believes o be
better reasoned.

Civil Procedure = ... > Defaull & Defaull
Judgmenis > Default Judgments > Entry of Default
Judgments

Civil Procedure > ... > Service of
Process = Methods of Service » General Ovaniaw

HN15&] Default Judgments, Entry of Default
Judgments

Ses S.C. R. Civ. P. 77{d).

Civil Procedure > Pleading &
Practice > Pleadings > Answers

Civil Procedure > ... > Subject Matter
Jurisdiction = Jurisdiction Over Actions = Ganeral

Chvarview

Civil Procedure = Praliminany
Considerations > Removal > General Cverview

Civil Procedure > ... > Remaval > Postremoval
Remands = General Overview

Civil Procedure > .. > Pleadings = Tirma
Limitations = General Overview

HN161X] Pleadings, Answars

Once a case is removed fo federal courd, the state
court's jursdiction s suspended or held in abayancs
until the case ls properly remanded. When lhe stale
court resumes jurssdiction, it has a duty to proceed as
though no removal had bean attampted. Thus, the tima
for filing an answer is tolled wntil ihe stale court resumes
jurisdiction,

Civil Procedurs > Pleading &
Practice = Plaadings > Answers

Civil Procedure > Preliminary
Considerations > Removal = General Overview

Civil Procedure > ... > Pleadings > Time
Limitations > General Overview

ﬂw_ﬂ&] Pleadings, Answers

Removal of a statle court cassa 1o federal court tolls the
time perod for filing responsive pleadings.

Civil Procedure > __. > Prefrial Judgments > Dafault
& Default Judgments > Default Judgmenis

Civil Procedure > Remedies > Damages > General
Chvarviaw

HN18%] Default & Default Judgments, Default
Judgments

8.C. R. Civ. P. 55(b)(2) provides that, in cases where
default has been entered and the plaintif's damages are
net 3 sum cartaln, a tral judge may schedule a hearng
on damages i it would enable the cour to enter
judgrment or o carry it into effect, it is necessary to take
an account or to determina the amount of damages or to
establish the truth of any averment by evidence ar fo
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make an investigation of any other matier.

Crvil Procedure > .. > Pretrial Judgments > Default
& Default Judgmenis = Default Judgmants

Civil Procedure > Remedies > Damages = General
Oveniew

HN19[X] Default & Default Judgments, Default
Judgments

Tha Supreme Courl of South Carolina has assessed
three approaches as 1o how a defaulting defendant can
contest the issue of damages. It has noted that it could
allow damages 1o be determined: (1) in an éx pane
proceading, denying the defendant any right to
participate; (2} after a full adversary contest, including
the right of the defendant to produce evidence in
rebuttal or in mitigation; ar (3} with defense counsels
participation limited to cross-examination and objection
to plaintiffs evidence, The supreme court has found the
third approach to be the proper one and has approved it
for use in the cowrts of South Carglina,

Counsel: A, Camden Lewis, Keilh M, Baboock, and
Ariail Elizabeth King. all of Lewiz Babecock & Griffin,
LLP, of Caolumbia; Robeart H. Hood and James Bamard
Hood, of Hood Law Firm, LLC, of Charlesion, Daborah
Harrison Sheffield, of Columbia, John K. Weedon, of
Hinzhame & Culberison LLP, of Jacksomvilke, FL, for
Petitioners and Appallants.

Frank B, Cisa, of The Law Firm of Cisa & Dodds, LLP,
of Mt Pleasant, for Respondeants.

Judges: JUSTICE BEATTY. TOAL, C.J., HEARN, J.,
and Acting Justice James E, Maoore, concur,
KITTREDGE. J., concurring in result only.

Opinion by: BEATTY

Opinion

[*95] [*587] JUSTICE BEATTY: Lawton Limehouse,
Sr. {"Father”) and Lawton Limehouse, Jr. {"Son")
separately sued Paul Hulsey, an alfornay, and Hulsey's
law practice (collectively, "Hulsey®) for defamation
arizing out of statements Hulsay [*568] made
regarding L&L Services, LLC ("L&L"), a staffing agency
owned and operaled by Father and Som. Hulsey
removad the case to federal courl based on an

underying RICO action' invalving the [*96] oparation
of L&L. The federal court remanded [**2] the case o
slate court on the ground i lacked federal guestion
jurisdiction over the issues presented. Afler the remand,
the state court clerk of court entered a defaull against
Hulsey.

Following a damages hearing, a jury awarded Fathear
$2.39 milion in aciual damages and 55 milion in
punitive damages, The Cowrt of Appeals affimed.

gy 397 Fi 11
(G App. 2011). While the appeal in Father's case was
pending, a damages hearing was held for Son's case, &
Jury awarded Son 31 milkon in actual damages and 2.6
milllen in punitive damages.

This Courl granted Hulsey's peliion for a wril of
cerlioran to review the opinion of the Court of Appaals.
Subsaquently, this Court issued an order cerdifying the
appeal in Son's case pursuant o Buwe 204/b), SCACE.
Bacause the dispositive issue in each case is identical.
we consolidated the matters for oral argument and for
the purpose of this opinion.? As will be discussed, we
find the state court proceedings are void as the lack of a
certified remand order precleded the state court from
resuming jurisdiction [***3] over the cases. Accordingly,
we reverse the decision of the Court of Appeals, vacate
the state cournt proceadings, and remand to the crcuit
courl to recommence the cases from the procedural
point at which the state courl received a certified
remand arder from tha federal court.

I. FactualProcedural History

Father and Son owned and operated an employment
staffing agancy known as LEL Services, LLC, which was
located in Charleston County. Betwesen February 11,
2004, and February 24, 2004, The Post and Courfer
published four arlicles conceming housing  ralds
performed on homes rented by LAL and fines assessad
for avercrowding, inadequate heating and plumbling, and
running illegal boarding houses. On Sunday, March 21,
2004, The Post and Courier published a front page

TRICO® I8 an acronym for the Recketeer Influenced and
Corrupt Organizations Act. 18 U5.CA. §5 1061-1968,

15ge Rule 214, SCACH ("Where there i more than one
appaal from tha sama order, pdgment, decision or decrea, or
where the same question is invalved in two or mone appeals in
different cases, the appellate court may, in its discretion, arder
the appial to be consobdated *).
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article entited, “The Hidden Economy, Local company
accused of trafficking in iflegal immigrant labor,” Several
of L [*97] &L's emploveas were intarviewed and quoted
[***4] in tha article, The employeas admitied they were
undocumented and accused LEL of selling them false
citizenship documents and failing 1o pay for overlime
winrk,

On April 23, 2004, Hulsey filed a class action lawsuil In
federal court on behalf of former employees of L&L,
alleging viclations of the RICO Act and other state and
federal laws (the “"RICO case”). Hulsey named Father,
Son, and L&L as defendants in the RICO case. in the
Complaint, it was alleged thai deflendanis hired
undocumented workers and exploited them under the
threat of ceportation by failing o pay overtime wages,
manufacturing and providing falsa identification and
Imimigration dacuments and reports, and harbaring tham
In substandard housing.?

On April 24, 2004, The Post and Courer printed an
aricle enfitled, "Lawswuit Targels Staffing Agency.” The
article quoted Hulsey as stating:
{1} LEL engaged in a “classic racketeering
scheme®,
{2) L&L's conduct set "the community back 150
years®,
{3) LAL engaged in "a blatant case of indentured
servitude®; and
{4) L&L "created a perfect racketeering enlerprise,
just like Tony Soprano.”

Meither Father [™™5] nor Son was mentioned by nama
in the artide, Evidence was presanted that the
estimated readership for The Post & Courler on April 24,
2004 was 237 8952,

[*568] On April 19, 2006, Father and Son, separataly
but with identical pleadings, intiated the current
defamaticn action against Hulsey in siate court, alleging
the statements in the aricle were false and damaged
their reputation, health, end business, Hulsey's law
practice was served with a copy of the Complaint on
April 20, 2006, and Hulsey was served individually an
April 21, 2008, On May 5. 2006, before Hulsey's Answer
was due in state court, Hulsey filed a notice of removal
to federal district courl. On June 2, 2006, Father and
Son filed & motion 1o remand the cases 10 state court,

['98] By order dated July 19, 2006, the federal district

*The RICO case was never cerlified as a class aclion and
ultimately settlad for $20,000.

court remandad the cases o state cowrt on the ground
that federal question jurisdiction was not present. The
federal court electronically transmitted the order tfo
counsel an July 20, 2006; however, the electranic copy
was neither manually embossed nor did it contain an
electronic seal. The Charleston County Clerk of Court
received an uncertified copy of the remand onder on July
21, 2006, which it fled the [***6] same day, On July 27,
20006, the clerk mailed notice of the filing to the parties.

On August 21, 2006, Father and Son moved for entry of
default in state courl on the ground Hulsey failed o
limaly fle an Answer to tha Complaint. The Charleston
County Clerk of Court entered defaull on August 21,
2006, and filed it on August 22, 2006, The clerk mailed
ihe Form 4 order to all parbes on Awgust 24, 2006,
noticing the antry of default. On August 28, 2006, upon
recaipt of the Form 4 order, Hulsey filked an Answer and
a motion 1o sel aside the entry of default pursuant to
Aulp 5&c), SCRCP. Following a hearing, then Circuit
Count Judge Daniel F. Pleper ssued a wrillen order
denying the motion.

On February 4-6, 2008, Circuil Courl Judge Roger M.
Young presided over the damages hearing involving
Father's case. Because Hulsey was deemad in default,
Judge Young limiled Hulsey's paricipation in the
hearing 1o cross-examination and oabjection io Father's
evidence, Tha jury relumed a verdict against Hulsey for
$2.3% million in actual damages and $5 million in
punitive damages. On February 15, 2008, Hulsey filed
several post-trial motions, including a moticn to dismiss
for lack of subject matter [*7]jurisdiction after
discavering the Charleston County Clerk of Court had
not received a certified copy of the remand arder from
the federal courl. Following a hearing, Judge Young
denied Hulsey's post-trial motions. Hulsey appealed to
the Court of Appeals.

In a divided opinfon, the Courl of Appeals affemed.
Limeftouse v. Hulsey 397 SC 49 723 SE2d 291
(o App. 2011k In 50 ruling, the majority hald: (1) the
circull court had subject matter jurisdiction over the
action upon remand as the mailing of a cerdified order is
a procedural, rather than jurisdictional, requiremeant; (2}
Judga Piepar proparly denied [*98] Hulsey's motion to
sal aside tha antry of default a5 Hulsay's explanation for
the untimaly Answear did not support & finding of good
cause;, (3) Judge Young properly Emited Hulsey's
participation in fthe damages hearing to cross-
examination and objection o Father's evidence; (4)
Judge Young did not comment on the facts of the case
when he responded 10 a guestion posed by the |ury
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during deliberations; (5] Judge Young properly
submitted to and instructed the jury on the issue of
punitive damages, and (B) the award of punitive
damages was supported by the evidenca. Id. al 60-80,
F23 5 E2dat 217-28.

In [***8] contrast. the dissent found the circuil court was
without jurisdiction over the proceeding as the federal
court’s failure to mail a cerified copy of the remand
arder precluded jurisdiction from re-vesting in the state
court. /d. af 81, 723 5.E.2d at 228-32, Alternatively, the
dissent believed Judge Pieper emed In ruling on
Hulsay's mation to 26t aside the entry of default in light
of this Court's decision in Sungown Operaling Co,
{nteige Industres, tne, 383 S.C 601, 6871 S E 2o B85
(2005, Because the dissent believed Sundown
changed the analylical framework for ruling on “good
cause," the dissant would have reversed Judge Piepar's
order and remanded the case for a determination of
whathar good cause existed under Sundown. /d. &f 85
94, F23 5.E 2d af 233-35.

[**570] This Court granted Hulsey's petition for a writ of
certioran to review the decision of the Court of Appeals.

While the appeal of Father's case was pending before
the Court of Appeals, Judge Young presided over a jury
trial for damages in Son's case on November 9-13,
20099 Because Hulsey was deemed in defaull, Judge
Young again limited Hulsey's participation in the hearing
to cross-examination and objection o Son's evidence.
[**9] The jury returnad a verdicl i favor of Son in the
amount af $1 milion actual damages and $2.6 million in
punitive damages. Hulsey appealed 1o the Cour of
Appaals.

Afler granting the wril of certiorari to review the Court of
Appeals’ decision in Limehouse v. Mulsey 357 S.C
49 7Z3 Me0) SE 2d 211 (Ci App. 20711}, this Court
cerified the appeal in Son's case pursuant o Rule
204(b), SCACR. We now considar the consolidated
mattars.

Il. Discussion

A. Jurisdiction of the State Court

4 Hulsey filed a motion o stay the trial of Son's case due o the
pending appeal in Father's case. Judge Young, howaver,
denied this motion and set the matter for a damages trial.

Hulsey assers the ciroult court was without subject
malter jurisdiction over the proceedings as the federal
removal statutes require the state court 1o receive a
cartiffed arder far jurisdiction 1o be re-vestad.

HN1F] Section 1445/d) of the United States Code
provides that after an aclion has besn removed to
federal court, "the State court shall proceed no further
undess and until the case is remanded.” 268 LS5.CA §
1446(d) (West 20131 HNZ¥] A remand order that is
basaed on lack of subject matter jursdiction s govemed
by geglion 1447¢), Section 14470l [***10] entitled
"Procedurs after removal generally,” provides in relevant
part.

{c} A mation to remand the case on the basis of any
defact olher than lack of subject matter jurisdiction
must be made within 30 days after the fiing of the
notice of removal under geciion 14457al. If al any
time balora final judgmenl il appaars thal the districl
courl |lacks subject matter urisdickon, the case
shall ba remandad . . . A carified copy of the order
of remand shall be mailed by the clerk fo the clerk
of the Stafe courd. The Sfale court may thereupon
procesd with such case.

Id. § 1447(c) (emphasis added),

Im ruling on this ssue, 8 majarity of the Court of Appeals
focused on whether mailfing was required to divest the
faderal court of jursdiction. Limabouse. 397 £.C. at 60,
723 5. E.2d at 217. Although the court recaognized that "a
majority of federal circuits take the position that the
finality of the ramand and the accompanying loss of
fedaral jurisdiction requiras both entry of the order with
the federal clerk of courl and a cedified copy baing
mailed to the state cowrt,” it adopled the minority viaw
espoused by the Fourth Circuit Court of Appeals. Id. af
B0, 723 5.E.2d &l 277

Relying on the reasoning [***11]of o re Lows, 102
F.3d 731 (4th Cir _1996).5 the majority of [*5T1] the

Sin Lowe, Katherne Lows soed her employer, "Wal-Mart
Stores®, and two Wal-Marl managers n Morth Carolina state
courl, Lown, 102 F2d af 732 After Wal-Mar removed the
case fo fadaral cowrt, Lows movad fo remand the casse to state
courl based on a lack of diversity jursdiclion. [d, at 733, The
remand order was enfered on the disirici court dockst on
Augusi 25 1985, /d The lederal court mailed a eopy of the
order (o e Siale courl, Howeves, the stale courl's copy of the
remand order lacked the bluee backing necessary 1o show the
order was cerified. Id. Wal-Mari moved bafore the federal
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Court of Appeals concluded that [*101] mailing of tha
cartified ramand crder is not a jurisdictional requiremeant,
but instead the federal court lost jurisdiction when tha
remand aorder was entered. Limehouse, 397 5.C. af 671-
62 7335 E2d al 217-18,

In analyzing whether jurisdiction re-vested in the state
courl upon mailing of the remand arder o the clerk, the
majority noted the state cour's jurisdiction is general as
it s derved exclusively from our state constitution and
not federal law. I &t 62, 723 S.E2d at 218, The
majority proceeded o compare the general jurisdiction
of the state court to the limited Jurisdiction of the federal
court and found the state courl's jurlsdiction Is limited
only by the federal courl's proper exercise of jurisdiction
OVEr & Case pursuant 10 8 congressional act, “which
according to Fourth Circult jurisprudence in Lowe,
ceased upon eniry of the remand order.” Id. at 53, 723
S.E 2d af 218,

[*102] Because the majority found jurisdiction
transferred to the state court upon entry of the order in
federal court, the court balieved it was unnecessary to
determine whether the federal court had to mail a
certified order, Id. af 62, 723 5.E.20 af 218. The court,
however, found that since the issue of mailling was
procadural and not jurisdictional, @ was not presened
for appellate review as Hulsey failed to make a timaly

court for reconsideration of its remand order. il Ultmataly, tha
faderal court reinsteted the csse to the federsl docket M
Lowe filed a patitton for @ writ of mandames In the Fourth
Circuit Court of Appaals asking the court 1o order the district
court 1o retum her case io the steba court. Ml [*™12] In
analyzing whether the distict cown had jusdiction when @
reconsiderad the remand ordes, the Fourth Cireult was
required 1o Selemming he poind al which the dsinet court 051
Jurisdiction over the case. Id. &f 734, Lowe clasmed the districl
courl los! jurisdiclion when il enlered the remand order. In
contrasl, Walk-Man asserted the digiict oowdl  retained
jurigdiction unil it mailed & cerified copy of the remand order
bo thes state court, M. The Fourh Croull ruled in faver of Lowe.
In g0 rulng, the court found thal "llegic | . . indicates that &
shaulkd be the aclion of a cour (enlerng an arder of remand)
rathar than the action of a clerk {mailing a cerfied copy of the
arder) that should determine tha vesting of jurisdiction.” |d, sf
733 (guating ¥an Ryn v. Korean Air Lines, 640 F. Supp. 284,
285 (6 0 Gl 19851, The court stated that o *hold otharwise
wiould impermissibly elevate substance over form.” id.

Cwr Court of Appeals also referenced the Fourth Circult case
of Brgan v. BelSouth Communicabions Inc., 433 F 34 231 (4
Cir 2007), wheren the cour staled in & footneds that a
remand order based on lack of subject mater jurisdiction is
effpctive when enberad. [***13] id_at 2350 7.

objaction, id. at 65 723 5.E.2d &t 220, Additionally, the
court noted [***14]that tz wamant reversal on
procedural grounds, Hulsey was required to show that
he was prejudiced by the fact thal the Charleston
County Clerk of Court did nol receive a cerified copy of
the order, Id. af 66, T23 5.E£.2d af 220, Because Hulsey
received personal notice of the remand order, the
majority found that Hulsey failed o demonstrate he was
prejudiced by the procedural defect. M. at 67, 723
S.E.2d at 221.

In contrast, the dissent found Ihe plain language of
section _1447(c) requires that a cerified copy of the
remand order be mailed belore the slale courl is re-
viested with jurisdiction. /d. at 81, 723 SE.2d al 228
Because a certified copy of the remand ordar was nevear
rrailad 1o he state court clerk, the dissent concluded the
slale court had no power to proceed. id. The dissant
explained that “[bjecause the state courl acled when
federal law prohibited it from doing so. the resulling
Judgment was vold.” i Accordingly, the dissent found
the trial court’s failure to grant relief from the judgment
was error and warranted reversal, id.,

In reaching Its ultimate conclusion, the dissent rejecled
the majority's rellance on Lowe. [d. al 82, 723 5.E. 24 al
228-29, The dissent found [***15] Lowe distinguishable
frem the instant case as the Fourth Circuit considered
the point In tme when the federal courl's decision (o
remand bDecomas unreviewable, Jo. at Bi-B4, 723
SE2d al 229. The dissent furher contended that
whalhar the mailing requirement was procedural or
jurisdictional was irelevant because the prohibition
contained in section {447 cl. which provides that a state
court cannot proceed until 8 cerified copy of the remand
crder is mailed to it, canmot be avoided by labeling the
mailing reqguirement procedural, /o at 84, 723 5.E.2d &t
230, Additionally, the dissent believed the majority
incorrectly relied on the Fowrh Circuits decision in
Eryan because the remand order in that [*103] case
was not based on lack of subject matter jurisdiction and,
thus, was govermnad by another clause of zechion
1447 (c). Id af BO-87, 723 5.E.2d al 237,

Although the dissent acknowledged that a plain reading
of section 1447 (c| creates a briel period af time in which
réither the federal court nor the siate courl has the
power b act, e, a “jursdictional hiatus” it concluded
that a cartified copy of a remand order based on |ack of
subject matier jurisdiction must be mailed io the state
[***16] court before the stale court can proceed. M. af
88, 723 5.E.2d 8t 232.
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Undoubtadly, there s supporl for both positions
espoused by the Court of Appeals as the federal and
state courts are divided on [**5T2] the jurisdictional
implications of section 1447(cl® See 14C Charles A
Wright, Arthur R. Miller, Edward H. Cooper & Joan E,
Steinman, Federal Practice and Procedure § 3730 (4th
ed. 2013} (discussing secfion 1447(cl and ouflining
state and federal court decisions applying this
provigion). [*104] Thus, we are now confronted with
definitively deciding when jurisdiction resumes in the
state courl fallowing the federal court's entry of an order
of remarnd.

In answaring this question, i is instructive to consider
the concepl of junsdichon in general as weall as the
jurisdictional distinclions betwesn slate and federal
courts, The waord "jurisdiction™ doas not in every context
connote subject matter jurisdiction, but rather, is "a word

B in sdditon o Lows, a few federal and state courts have held
that jurisdiction transfers back to the state court upon entry of
the order af remand. See, e.g., Whiddon Famms, Inc. v, Deits &
Bina Land Co., 103 F. Supp. 24 1390 {50 Ala. 20000 Van
Ryn v Korean dir Lines, 840 F. Supp. 284 (C.0 Cal 1985}
Heaith for Life Brands, ine v F.::wragr E‘GS.ﬂ.I'J.z .53& 57 F.ad
726 (Armz, Gt App 2002) Cifl

BA7 S0 2d 8684 (La Ci Apn. 1991); Stafe ex rel VY af Las
Ranchos de Albuqueniue v. Gily of Albuguergie, 1993- NMCA
147, 119 NM 163 053 P 2d 204 (MM G Apo 19930
[==17] affd, 1854- NWSC 128 110 MM 150, 688 P.2g 155
(WA 10840 Wit Lofeny, b« Hevowas, 102 Ohbis App. Jd

of many. too many, meanings.” Bockwell int1 Com. v.
U5, 549 . 457, 127

180 [2007) (citing Steel Co. v. Cilizens for a Batter
(153811

HNI[¥] Jurisdiction is generally defined as “the
authority 1o decide a given case one way or the other,
Withaut jurisdiction, a court cannot procesd at all in any
cause, jurisdiction s the power to declare law, and when
it ceases 1o exist, the only furction remaining o a court
is that of announcing the fact and dismissing the cause.”
324 Am, Jur, 24 Federal Courts £ 581 (2007) (footnotes
omittad). Spacifically, "[jutsdiction is composed of three
elements: (1) personal jurisdiction; (2) subject matter
jurisdiction; and (3) the court's power to render the
parlicular judgment requested.” Jodep Sch. Dist No. 1
of Okla. County v, Scoff, 2000 OK CIV APF 121, Ta
BP.3d 1244, 1248 {Okla. Civ. App. 2000].

HN4[F] "Althaugh [***19] federal and state courts form
one system of jurisprudence, fedsral courts have no
general supervisory power over the state courts, and
there |s nathing a state court can do 1o affect federal
practice and procedure.” 21 C.U.5. Couwrts § 274 (Supp.
2013). The United States Supreme Court ("USSC") has
axplained that "the courls of the two jurisdictions are not
foreign to each other, nor to be treated by each other as
such, but a5 courts of the same couniry, having
juriadiction  partly different and partly concurrment.”

V. il : 1 ; .
173 L Ed. 2d 820 (2003] (quoting Clafiin v. Houseman,

G60. 67 ME 2 820 [CHigp G Ann, T335),

Howevar, the majorty of courts considanng this issue have
hedd that the fedoral court is nel divested of jurisdiction undil a
certified copy of the remand onder is mailed to the state court.
See. 0.0, Fed Dopogl! ins Covp. v, Sanlingo Plaza, 598 F 2d
B34 (st Cir. 1878 Trans Penn Wax Corp, v McoCandilazs, &80
E.3d 217 (3d Cfr, 1385); Browning v, Navaoe, 743 F.2d 1068
{5th Cir_7984); Seedman v, U5 Digt Court for the Cent Dist,
of Cal, 837 F.2d 413 (Dth Cir, 1080 ¥arbrough v, Qlake, 212
£ Supp. 133 (W.0. Ark, 18621 Cook v. J.C. Penney Cio. 558
F. Supp 78 (ND. lows 7983} islana v, nf ns
Co. B99 F Supp 283 MO [s 1585 Hubbsw w
Covnbustion Eng'g, Ine, 794 F. Supp. 221 (E 0 kich, 1882);
City of Jackson, Miss v, Lakelsnd Lounge of Jackson, fmc.
147 FRD. 122 (S0 Miss 19931 Campbel v T Bus.
Machs, 812 F Supp. 116 (D N.J. 19561 Roseabery v. GWY
Travel Jnc, 450 £ Supp §5 OF nd (SDNY 1979%
McManus v. Glassman's Wynnafield, lnc, T18 F, Supp.
1043 (E.D. Pa. 1989); Blazor Elps. Supply Go_v. Berran,
Q52 P.2d 857 (Codo. Ot App. 1008 [**18] Sfaie v. Lehman
203 Neb. 341 278 N W.2d 610 (Neb. 10701 Quassior (nvs,
Ine. i Stafe of Chisoss 997 5 W 24 226 (Tey, 18546

8205 130, 136-37. 23 L. £d 833 [1876)).

m.ﬁms& filed in state court may be removed o
federal court only when the case originally could have
been filed in federal court, 28 WS C A, § 1447/a8] (Wesi
£013) {suthorizing a defendant to remove “any civil
acticn brought in a State court of [*105] which the
district courts of the United States hawve original
jurisdiction”); Caterpilar, Ing, v. Wiliams, 482 U.5. 386

392 107 S Ct 2425 96 L. Ed 2d 318 {1987) ("Only
state-counl actions that orginally could have been filed

in federal court may be remaved to federal court by the
defendant.”).

.Imﬂ [**573] A federal cour has subject matier
jurisdiction over primarily two types [***20] of cases: (1)
thosa involving “federal question jurisdiction,” which
"aris[e] under the Constitution, laws, or freaties of the
United States, and (2) those involving “diversity
jurisdiction.” which include parties who are residents of
differant states and the amount in controversy exceeds
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$75.000. 28 L8 C A 5 1331, 1332 {West 2013]

HNTIF] Remaval proceadings impact the jurisdiction of
the state court in that removal of a state case (o federal
court "divests™ the state court of jurisdiction. See
Michael J. Kaplan, Annotation, Effect, on Jurisaiction of
State Cowrt, of 28 US.CA § 1446(e), Relsting fo
Removal of Civil Case lo Fedaral Coud, 38 AL.R. Fed.
824 (1978 & Supp. 2013) (analyzing jurisdictional and
procedural implications of removal of state court case to
federal court).

Although most cases speak in lerms of “divesting” the
state court of jursdiction during removal proceedings,
we  bellieve the mone accurate lesminclogy is a
*suspension” of the slate court’s jursdiction. Here, the
cireult couwrt had subject malter jurisdiction over the
defamation claims and acguired personal jurisdiclion
over the parties upon the filing and service of their
pleadings. See Skinner v, Westinghouse Elec Corp

380 SC 97 93 668 SE2d FOS TOS f2008)
[=21] (HNE®] "Subject matter junsdiction s the
power fo hear and determing cases of the general class
to which the proceedings in question belong.” (citations
omitted)}, Brown v. Evatl, 322 8.C. 189, 470 5.E 20 848
(1996} (citing Sl Jia), SCRCPE, and recognizing that
circult courl acquires personal jurisdiction owver
the parties once the action i commenced by the filing
and service of the summons and complaint), Bagn v

App, 1998 ("The concept of jurisdiction refers lo the
authority of a court over a particular person (personal
jurisdiction) or the authority of a courl 1o entertain a
particular action (subject matter jurisdiction).”).

[*108] Meither of thesa jurisdictional alemeants was
afieclted by Hulsey's motion to remove the cass to
federal court.” Instead, the remaining element, .., the
slate court's power to render the paricular judgment
requesied, was suspanded or held in abeyance urtil a
determination was made as to whether the cases
invalved a federal question more appropriately decided
by the federal court. See Sipux Honay Ass'n v, Hartford
Fie Ins. Co, 672 F3d {041 1052 (Fed Ci. 2012)
[&g_ﬁ{*} “Power refers to the courts ability, when
[*22]it has subject malter jurisdiction, o grant
equitable and legal relief to & pany.”),

Tindaed, i a slate courl was divesied of personal jurisdection
and subject matles jurisdiction following rermaoval proceidings,
the paries would have io re-file a bwsud each time a fedecal
court issuad an order remanding tha case o state couwrt

HN1 'H?] Becausae removal proceedings encroach upon
8 state courl's jurisdiction, removal statutes must be
strictly construed and any doubis are to be resolved in
favor of state cour jurisdiction and remand. Brieny v
Alusyisse Flexible Packaging, Inc., 184 F.3d 527, 534
(6th Cir 1998) Gaus v, Mies fnc, 980 F 2d 564 566
(8th Cir, 1952). The USSC has axplained:
The removal statte]] which is natonwide n s
operation, was inlended o be uniform in its
application, unaffected by local kw definiion or
characierization of the subject matier to which it is
to be applied. Hence the Adl of Congress must be
construed as setling up ds owm criteria, imaspeciive
of local law, for detarmining in what inslances suits
are to be removed from the state to the federal
courts,

Shamrock O & Gas Corp. v. Shesets, 313 U5 130
13 i, B5 L Ed 1214 (1941). Furthermora,
| a% the rules of statutory [™23] construsction
dictate, It is also necessary for courls o consider the
legisiative history in order o effectuate the purpose of
the siatule. See Kennedy v. S.C Rel Sys., 345 5.C
F39_ 348 548 SE 2d 243 247 (20010 (stating that
where “the language of an act gives nse to doubl or
uncaramty as lo legislative intent, tha canstruing court
may search for thal intent beyond the borders of the act
itaif),

Mpplying thess rules, the California Court of Appeal
axplained:

[**5T4] [*107] Before 1248, the statute goveming
remand stated in relevani parl, “Wheneaver any
cause shall be removed from any State court into
any disirict courl of the United States, and ihe
district court shall decide that the cause was
impropery removed, and order the same o be
remanded to the State court from whence it came,
such remand shall be immediately cared into
execution, and no appeal | . . from the decision of
the district court so remanding such cause shall be
allowed.” (Judicial Code § 28 (1911). itakics added;
s 350 28 US.C. § 71 (19401} In 1948, Congress
revised tithe 28 of the United States Cade, and
placed the procaduras governing remand in section
1447, In doing so. Congress deleted the former
provision [**24] stating thal the "remand shall be
immediately carried into execution,” replacing it with
a8 command that the district court clerk mail a
certified copy of the remand arder to the state court
clerk, and providing that *[tjhe state courl may
thereupon proceed with [the] case® (£ 1447, as
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enacted June 25, 1948, ch, B46, 62 Siat, 9349,)
Althowugh some courts—inciuding  the  Minth
Circuit—had interpreted even the former provision
as requinng a cenified copy of the remand order to
be filed with the clerk of the siate court before
jurisdiction was transferred (sew, e.g., Bucy v
Nevada Consl, Co. (9t Cir, 1942 125 F.2d 213
217], the new stalutory languaga makes that
requiremant exgphicil.

Spanair 5.A. . McDaonnell Dowglas Corp., 172 Call App.
dih 348 357 90 Cal. Fpir. 3d 864 (Cal Cf App. 2008].
Although the California Court of Appeal recognized its
interpretation appeared o elavate “form owver
substance” it emphasized N1 ¥] “the history and
plain language of section 1447ic), leave no doubt that
Congress made the mailing of a cerlified copy of the
remand order the "determinable jurisdictional event after
which the state court can exercise control over the case
without fear of further federal interference.™ fd. (Quoling
[***25] Irans Penn Was Corp, v, MoCandiess, 50 F 3d
217, 225 {3d Cir. 1985)). Despite legiimale concerns
over the wisdom of this rube, the courl declined to
"second-guess Congrass by rewriting the siatufe.” Id.

As evidenced by the language in Spanair. Congress
purpasafully included the malling of & cedified order as
@ jurisdictional requirement and, thus, the mere eniry of
an order is not sef-executing as to the jurisdiction of the
slate ["108] court. See Ameld v. Gardock lnc, 278
E.dd 426, 437-38 {5th Cir, 2007} A § 14470} order of
remand is nol self-exaecuting . . . This provision creales
legal significance in the mailing of a certified copy of the
remand order in terms of determining the tme at which
the district court is divested of jurisdiction. On that basis,
the federal court is not divested of jursdiction unbil the
remand order, citing the proper basis under & 14471, is
cerified and malled by the clerk of the distict cowr.”
{emphasis addad) (citation omittad)).

Wa balieve the reasoning for this inclusion is sourd. As
axplained by the Missouri Courl of Appeaals:

Requiring the state to wait to proceed with the case
until after a cerlified remand crder has been sent
ensures that the [**26] federal court has indeed
ceased o exercise jurigdiction over the merts of
the case. Under the case law of most circuits,
federal courts have the power o review, alter, or
reverss an emoneous ofder of remand during the
short pariod between the signing of a remand order
and the cedification and mailing to the stale court.
Thus, & rubke making clear that jurisdiction to

proceed does not immediately revert back to the
state court upon the signing of the order allows a
civil defendant to retain the right to assert that the
order of remand was improvidently emarad.
Because remands are not appealable, 28 US.C. &
T447(d]l, it makes sensa o allow the federal distnct
courl an opportunity to comact any emor ar
misunderstanding bafore the remand arder is final.
A claar rule avoids confusing litigants aboui where
jurisdiction may lie when one of the parlies is
attempting to abtain an order setting aside of the
arder of remand.

Stale ex rel. Nixon v. Moore, 108 5.W.3d4 813, 818 (Mo,
Gt App. 2003) (citation omitted). Furthermore, we do
not believe the fear of a brief jurisdictional hiatus
batween the federal and state courl should diclate a
result that s [*"575] clearly contrary to the plaln terms
[™*27] of the: slatute.

Basad on the foregoing. we conclude that Judge Young
and, in turn, the Courl of Appeals erred in finding the
siabe courl had jurisdiction to conduct the proceedings
as tha absence of the cerified order precluded
jurisdicbon from resuming in the state court. Although
thizs Court often defers to [*109] Fourth Circuit
decisions interpreting federal law, which in the instant
case would be Lowe, it is not obligated to do so in view
of the lack of uniformity amongst the federal circuits.
Soa 2

113836, 984 ME 2 440 459 368 W Dec 503 [0
20131 "While we are bound only by tha
United States Supreme Court, if the lower federal courts
are uniform on their inlerpretation of a federal statute,
thiz courl, in the interest of preserving unily, will give
congiderable weigh! to those courts' interpretations of
federal law and find them to be highly parsuasive.
Howaver, if the federal courls are split, we may elect to
follow those decisions we believa fo be better
reasoned." (citation omittad)), Cash Distib, Co, w
Meesly, 847 o 2d 286, 204-85 (Mrss 2007] (declining
o fallow Fifth Circuit's minority position and stating,
"While this Court ofien defers o Fifth Circuit
[***28] decisions interpreting federal law, we are under
no obligation to do so").

Admittedly, this conclusion appears to elevate form over
substance and, i wm, may be viewed as harsh
considering the significant verdicts. However, we
balieva it is legally correct and consistent with this
Courf's position on other jurisdictional issues, such as
the effect of the issuance of a remititur, See Rule
£221{h). SCACR {"The remittitur shall contain a copy of
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the judgment of the appellate court, shall be sealed with
the seal and signed by the clerk of the count, and unless
otherwise ordered by the court shall not be sent o the
lower court or administrative tribunal until fiftesn {15)
days have elapsed (the day of fiing being excluded)
since the filing of the opinion, arder, judgment, or decrae
of the court finally disposing of the appeal.” (emphasis
added)); Wise v S5.C. Depl of Cors., 372 5.C. 173
174, 642 S.E. 2g 551, 551 {2007 ("When the remittrtur
has been properdy sent, the appellate courl no longer
has jurisdiction over the matter and no motion can be
heard thereafter.” (emphasis added)),

Because the absence of a cerified order precluded
junisdiction from resuming in the siate courl, we
[***28] hold the state court proceedings conducted after
the federal court's entry of the remand order are vold,
As a result, we reverse the decision of the Court of
Appeals, vacate both judgments, and remand the cases
o recommence in the state court from the procedural
point 8t which the Charleston County Clerk of Court
received [*110] a cerdified copy of the federal court’s
remand order.” See Davis v Dovis, 267 §.C 808 228
5.E.3d B4T {1376 (conclueding that all orders issued by
siate court after proceeding was removed 1o federal
court were wvoid), Peoples Trusf & Sav. Bank v
Humphrey, 457 NE 24 1104 (Ind Cf App. 1983}
{noting that, during the pendency of the removal
petitian, any proceedings by the state trial court are void
untfl remand by the federal court);, 77 C.J.5. Removal of
Cases § 154 (Supp, 2013) ("Proceedings in the state
court after the requirements for remaval are met are not
merely emroneous, bul null and void. No subsequent
pleadings can be filed in the stale court™ (fooinoles
omitied)).

Although this [*30] ruling would be dispasitive of both
appeals, wa believe the bench and bar would benafit
from a definitive ruling on cerain remaining issues.
Specifically, we addrass: (1) the computation of time for
filing responsive pleadings following the state court's
recaipt of a cadified remand order; and {2) the |evel to
which a defendant may paricipate in a posi-default
damages hearing.

B. Time for Filing an Answer Following a Properly
Filed Remand Order

10n March & 2009, the Chareston County Clerk of Court
recaived the cerified remand order from the federal district
court. Hulsey filad and serwed his Answar on March 13, 2004,

Here, Father and Son served thelr Complaints on
Hulsay's law firm on April 20, 2008, and on Hulsay
individually on April 21, 2006. On May 5, 2006, Hulsey
removed the case to federal courd. The remand order
was dated July 19, 2006, and Hulsay's counsel [*“576]
was given electronic notice of the remand order on July
20, 2006, The Chareston County Clerk of Court filed the
uncertified copy of the remand order cn July 21, 2006,
and mailed naotice of the filing on July 27, 2006,
pursuant to Bulg 77 SCRCE® Fathers and Son's
motions for [*111] entry of default, which were dated
August 8, 2006, were filed on August 21, 2006, and
Hulsey was found in default that same day. The eniry of
default was filad on August 22, 2006

On August 29, 2006, Hulsey filed an Answer and moved
to set aside the entry of defaull. During the hearing
before Judge Pieper, Hulsey stated that he believed he
had thirty days from service of naotice of the remand
order from the Chareston County Clerk of Cowrd to file
an Answer to the Complaint in state court, Bacause the
state court noticed him of the remand order, he believed
he had an additional five days to Answer. Based on
these beliefs, Hulsey claimed his Answer was fimely
made as it was not due uniil August 31, 2008,
Addiionally, Hulsey assered he had a meritorious
[***32] defensze to the action and that the Limehouses
would suffer no prejudice if the entry of default was set
aside,

Judge Pieper dented Hulsey's motion to sel aside the
antry of default, In 80 ruling, Judge Pleper analyzed he
threshold guestion of when the *30 day time perod for
the defendants 1o file an answer began (o run and what
offect the removal of the case and it subseguent
remand had on thal time perod.” MNating that this issue
was a matler of first impression in this state, Judge
Piapar ruled thal any unaxpired portion of the thirty-day
time period to answer was folled during the fime the

B Rue Tid), SCECE, provides in relevant ["31] parl:

M{?I Immediately wpon the entry of an order or
Judgmant tha clerk shall sarve a notica of the antry by first
class mail uoon every party effectad thersby who is not in
defaull for fallure to appear, and shall make a note in the
case fite or dockal sheet of the mailing. Such mailing
shall nol be necessary 1o parlles who have already
received notice. Such mailing I sufficient notice for ad
purposes for which nolice of the entry of an crder or
judgrsinl is required by these rudes, Bl any parly may in
addition serve a nolice of eniry on any clher party in the
manner provided in Rube 5§ for the service of such papers.
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case was removed o federal court. Therefore, Hulsey
had until August 5, 2006,'" to fle an Answer to the
Complaint. Judge Pieper found it unnecessary to decide
whether Hulsey was enlitled to five additional days for
mailing pursuant o Be Glel, SCRCP because Hulzey's
Answer was filed twenty-four days outside of the iolled
time frame. Accordingly, Judge Pleper found the entry of
default was proper.) He [*112] further ruled that
“thare was no good reason presented by the defendamts
for thair fallure to file a tmely answer ciher than atiomey
confusion about the deadline for when an answer was
due.” [***33] Judge Pieper found "no reasonable basis
for defense counsel’s assumpbion that the 30 day time to
file answer starts complelely anew upon remand from
the federal court.” Thus, Judge Piepar dechined to set
aside the entry of default

The majority of the Court of Appeals affimed Judge
Pieper's decision, finding there was no authority in this
state 1o support Hulsey's position that a removing party
Is entited to a fresh thify days to answer a Complaimt
upon remand. Limehouse 337 _S.C_al 6§-69, 723
S.E 2d at 221-22. After reviewing state and federal rules
of procedure,'? the majority declined fo adopt a new
rule that extended the time for filing beyond the thirty-
day limit. id, at 59, 723 5.E.2d al 222.

Although there is authorily from other jurisdictions to
support Hulsey's claim thal the tme for filing began
anew after the case was [*577] properly remanded o
state court,' we agree with the Courl of Appeals and

M Bacause Hulsey removed the case fowresn days after he
wes served, Judge Piepar found Hulsey had sixtean days
foliowing the remand ardes bo fe his Answer.

"in support of his method of time computation, Judge Pleper
relied on Cotforn v. Federal Land Bank of Coluombia, 246
Ga. 188, 269 S.E2d 422 (Ga. 1980), and Dausnhaver v
Superior Cowrt fn sod For Sonoms County, 149 Cal, App. 39
22 30F P.2a F24 {Cal, Cr App. 1857], whenein the appaliate
courts tolled the lime for filing during rermoval.

2The majority congsidered Rwle T3l SCRCE
[***34] {staling, *A defendant shall serve his answer within 30
days after the service of the comglainl upon him®), and Sed. 8

Ciy B E”—E 2} {prmriding a defendant twenty-one days 1o file
an Angwer after a civil acton is removed from a stabe court)

WSee Ark. B Civ. P 12/al(3) (West 2013) {providing an
adverse party with thirty days from recelpt ef nobice thal the
remand order was filed in state court o file an Answer); Cal
Code G, Broe. § 430,90 (West 2013) (providing thirty days
from the siate courl's receipt of e arder of rermand to file an

decline to adopt such a rule,

As previously discussed, ﬂﬂﬁﬁ] once the case was
removed to federal court, the state court's jurisdiction
was suspended or held in abeyance until the case was
propedy remanded, When the state courl resumed
jurisdiction, it had a duly “to proceed as though mo
ramoval had been attemplted.” Stale v, Columbia Ry,
Gas & Elec. o, 112 5.C. 528, 537, 100 5.£. [™113]
A55 357 {1818). Thus, the tima for filing an Answer was
tolled until the state court resumad jurisdiction.

Motably, other jurisdictions have reached a similar
conclusion. See Lucky Fridgy Siveriead Mines Co. v.
ha 11 P.2d 477 4

1964) ["While the cause is before the Federal cour, the
state court has no jurisdiction or authority o receive any
pleadings in the cause nor can it issue any orders
conRcemng the cause. . . . Thus the pericd of time the
cause is before the Federal court, cannot be considered
in compuling the tima within which the appellant had o
appear and plead to the cause "), Peoples Trus! & Sav.
Bank v Humphray, 451 N.E 20 17104, 1109 {ind Ct
Apo. 1953) (finding removal of action to federal court
tolled ten-day time limit to apply for change of venue
and stating [***36] that “tolling the time period
gliminates uncertainty, preserves the siatus quo, and is
easlly applied™); ¥ { r Mills, |

Div. 2017) (concluding that discovery perod established
by state enurt rubes is tolled during the tme a mebon to
remand is pending before the federal court), see also
Gen, Elec, Credi Corp, v, Smiith, 484 Sa, 2o 75 (Fla
Dist, O Apn. 1985) (holding that time for filing appeal
was tolled during period when case was removed o
federal court). Hartleln v, (ingis Power Co, 151 M. 2d
142 607 WNE 34 Fa0 176 {1 Dec, 22 () 18462) (finding
removal of action to federal court tolled time limit on
patition for leave to appeal circuit court's granl of

prelirminary injunction).

Based on the foregoing, we hold that HH‘.‘El?I remaval
of a state court case to federal court lolls the time parod
far filing responsive pleadings.

Angwer), lows Code Ann. § 1.447(7) (West 2013) (providing
thal the time for pleadings shall begin anew afler a rermand
order is filed in the state courd); N.C. Gaen, Sfad _Ann, § 14-1,
Bule 12(a){2) (West 2013) (providing thirty days o fle an
Angwer from the dsle a remand order is filed in the state
court), Tex. B Che P 2378 (West 2013) {providing fifteen
days 1o Me an anawer after nollcs that a remand [***35] arder
was fled in slabe court),
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C. Defaulting Defendant's Limited Participation in
Damages Hearings

Hulsey contends Judge Young erred in imposing unduly
restrictive limitations on evidence presented at the
damages hearings. In suppart of this contention, Hulsey
claims this Court's ruling in Howard v Holday, lnns,
fmg, 271 5.C. 238 246 SE2d 880 (1578, which
[***37] limits the defendant's ability to participate in the
damages hearing, & no longer applicable as i pre-dates
the 1925 adoption of Rule 55. Specifically, Hulsey urges
this Court to re-examine Howard In light of the language
[*114] of Rule 55{b)(2), which requires the trial court
"to establish the truth of any avermant of evidence ar to
make an investigation of any other matter,”4

Prior o and throwghout the damages hearings, Hulsey
sought 1o call witnesses and present evidence. In Son's
casa, Hulsey also sought to engage in discovery so that
he could fully prepare for cross-examination. Based on
Howard, Judge Young limited Hulsey's paricipation to
cross-axamination and objection to the plaintiffs’
evidence. The Court of Appeals agreed with Judge
Young's ruling [*“38] and specifically declined to
"diverge from longstanding rules established by™ this
[**578] Court Limefwowse 397 5.C at 7273 723
S.E 2d af 223-24,

This case presents an opportunity for this Court fo re-
examing our decision in Howand in conjunction with
Rule 55(bN2), SCRCE. As will be more thoroughly
discussed, we reaffirm our decision in Howard and the
proceduras adopled tharein,

In 1978, under the former statules goverming defaull
proceedings,’® HN1S[¥] this Court issued its decision
in Howard, wherein || assessed three approaches as to
how a defauling defendant could contesl the issue of
damages, Howard 271 5.C at 241, 246 3 € 2d al §82.
Spacifically, this Court noted that it could allow damageas

1 Higl?] Fuls 55(0)(2), SCRCP, provides mone fully that, in
casas where default has been entered and the plaintiffs
damages are not & sum certain, a trial judpe may schedule &
hearing on damages If it would *anable the courl to entar
Judgment or to carry @ into effect, it is necessary o take an
account of b delerming the amount of damages o o
establish the uth of any aerment by evidence of lo make an
investigation of any ather matter,

S0, Code Ann. §§ 15-35-310 & -320  [**39] (19TE)
(repealed 1885,

to be determined: (1) in an ex parte proceeding, denying
the defendant any right to participate; (2) afer a full
adversary confest, including the right of the defendant to
produce evidence in rebuttal or in mitigation; or {3) with
defense counsels participation fimiled 1o cross-
examination and objection 1o plaintiffs evidence. Jo. This
Court fourd the thind approach was the proper cne and
approved it for use in the counts af this stale. fd.

Far the past thifty-five years, our appeliate courts have
consistently adhared to the decision in Howard. See,
&.g., ["M18] Roche v. Young Bros. ine. of Florence.
332 5.C 75 504 SEPd F11 (1398 Solley v Navy
Fed. Credil Union, 397 S.C. 182 723 S.£.2d 537 {CI
App, 20121, Althouwgh our courts have scrutinized default
judgmeants involving punitive damages in order o
prevant harsh results, we have declined to expand a
dafendant's participation in theze hearings beyond what
was approved of in Howard, See Lewis v, Congress of
Racial Equaiity andior CORE. inc., 275 5.C. 556 274
SE 2o 287 (1981) {citing Howard and raising the issue
of the amount of camages ex maro malt where plaintil
chlained a defaull judgment for $150,000 in aclual
damages and $100,000 in puniive damages in an
unkgulcated claim and remanding to tnal court for a de
novo hearing on damages).

However, in an apparent reaction to juries awarding
significant verdicls of actual and punilive damages,
other jurisdictions have allowed defendanis to call
wilnesses and present evidence, See B. Finberg,
Annotation, Defaulting Defendant's Righf fo Notice and
Hearing as fo Determinafion of Amount of Damages, 15
ALR3d 586 [™40]1§ 5 (19867 & Supp. 2013)
(identifying siate cases where defaulting defendant had
the right to cross-examing plaintiffs wilnesses and to
introduce affirmative iestimony on his own behalf in
mitgation of the damages); 46 Am. Jur 2d Judgments &
299 (2006) (citimg stale cases where cours have
approved varying levels of defendant's particlpation in
post-default proceedings), Payne v, Dewitl, 1999 OK 83,
Qo5 P2d 1088, 109405 [0k, 1099] (recogrizirg
defaulbng defandant's statutory righl 1o cross-axamire
walnesses and introduce evidence and stating, "The trial
courl must leave to a meaningful inguiry the guantum of
actual and punilive damages without stripping the party
in default of basic forensic devices 1o test the truth of the
plaintiff’s evidence"). '

8 In reaching this conclusion, the court in Payms relied on the

folicwing authorities: JEP Constr. Co v, Vailla Conglr, o, 452
Sg. 2d BT (Ala, 1984); Dungen v. Supsnor Courdt In &md For
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[*116] Despite these concems and the authority fram
olher jurisdictions, we adhere to the procedures adopted
in Howarg. If our courts were to allow a defaulling
defandant to fully participata in & post-default haaring,
we believa there would ba no consequence of [**579]
defaull. Ses Roche v. Young Bros, inc., of Florence
332 E.C. 75 B, 504 S E2d A1, 314 (1888 "It is
[***42] well sattled that by suffering a defaull, the
defaulting party is deemed to have admitted the truth of
the plaintiffs allegations and ta have conceded
liabdlity.”). Furthermore, unlike Hulsey, we discem no
basis in the language of Rule 55(b}2) that would require
us 1o depart from Howard,

Finally, wa note there are due process safeguards for
cases Imvolving punitive damages. It is well established
that the reliel granied In a defautt judgment is Imited 1o
that supported by the allegations in the Complaint and
the proof submitted at the damages hearing. Jacksan v,
Midlands Human Res Cir, 286 5C. 528 528 374
S.E 2d 505 506 {Ct App. 1888) {"In a default case, the
plainiiff must prove by competant evidence the amount
of his damages, and such proof must be by a
preponderance of the evidence, Although the defendant
iz in default as to Bability, the award of damages must
be in keaplng not only with the allegations of the
complaint and the prayer for reliefl, but also with the
proof that has been submitted. A judgment for monay
damages must ba warranted by the proof of the party in
whose favor it is rendered.” (citations omitted)).
Moreover, trial judges and appellate courls conduct
[**43] a review aof the award o ensure tha verdicl is
not excessive and is suppored by the evidence. See

Fingl County, 30 Arz. App. 288, 512 P.2d 52 (Anz. O App
19731 Kohlsnberger, e v, Teson's Foods Ine 256 Ark S84
510 5 W 29 555 fArk 1874) Pitman v Colberd, 120 Sa. 347
47 B F G448 [Ga 1304 Steward v Hicks 182 ind App 308
295 N.E 2d 308 fnd. Gt Apn. 19781 Grear v Ledwick, 100 W
App. Fd 27. 241 N.E 2d 4 (it &pp, Cf 1968 [™41] Howard
. Fountsin 749 S W 24 800 Ky Of App 1988) Bizsam
DesignBuild Growe v. MeGiay, 22 Mass Agp. CfL 465 550
ME 2d 1160 (Mags App Gt 19920 Lindsey v, Drs Kedngn,
Andrews & Allrgg, 118 Mont 312 165 P 2o 804 (Mol 1546,
Gakegos v, Franklin, 1976 NMCA (13 85 NM 118 547 P 2d
1160 (N.M. Ct. App. 13761 Napolitano v. Branks, 128 A D 2d
BBE 513 NY.5.2d 1688 (MY Apn Div, 1887 Bashforth v
Zampini. 576 A 2d 1187 (R 1580); Adkizson v. Huffman, 225
Tenn. 363 469 S5 W 2d 368 (Tenn {18710 Ne Wholssals

v i, w v i, TAS 5 W Tex
Ci_App 19531 Swoemetics Ay and Throunh Lancer indus
Inc,_v._Maraihon Ranching Co, 70T P24 1108 (Uah 1985k
Migwest Develdpers v, Goma Com, 121 Wis, 30 632 36
MW 2d 554 (Wiz. Gt App. T1884)

Mitchall w. Fortis Ins. Co., 385 5.C. 670, 888 5.E. 2d 178
(2009} (discussing the history of due process limitations
on punitive damages awards and identifying guideposts
for posi-judgrment review of punitive damages awands).

Having found that Howard slill governs post-default
proceedings, we hold that Judge Young cormectly
precluded Hulsey [117] from engaging in discovery
and limited his participation to cross-axamination and
objection to tha plaintiffs avidanca,

. Conclusion

Based on the foregoing, we hold the lack of a cerlified
remand order precluded jurisdiction from resuming in
the state court, Accordingly, we reverse the decision of
the Court of Appeals and vacate the stale cour
proceedings. We remand the cases 0 recommence
from the procedural point at which the Chareston
County Clark of Court recelved the federal cour's
cerified remand order. Additionally, we find the time for
filing responsive pleadings was lolled durng the
remaval proceadings as no subsaguent pleadings could
be filad in state couwr until junsdiction mesumed. Finally,
we reaffirm our decision in Howard wherain  [***44] wa
limited & defendant's parficipation in a post-defauli
hearing to cross-examination and objeclion to the
plainiiffs evidence as we find this effectuates the
purpose of defaull proceadings and is consistent with
Rule 55(b){2).

REVERSED, VACATED, AND REMANDED,

TOAL, C.J., HEARN, J., and Acting Justice James E.
Moore, concur, KITTREDGE, J., concurring in result

only.

End of Documant

James Hood

ROA 615



" Positive
s of Seplember 14, 2023 703 FM £

Davis v. Parkview Apts.

Supreme Court of South Caralinag
November 13, 2012, Heard; August 6, 2014, Filed
Opinion Mo, 27429

Reporier

409 5,C. 266 ; 762 5.E.2d 535 *; 2014 5.C. LEXIS 329 =, 2014 WL 3844074

Laurance H. Davis, Jr., Mary Jane R. Pike, Eva Marie
Reynolds, and Rhoda G, Rentz, indrvidually and in their
capacities as the Limited Parinars of Parkyizw
Apartments, a South Carolina Limited Partnership,
Appellants, v. Parkview Apartments, a South Carclina
Limited Partnership, Apartment Investment and
Managemant Company a/kia AIMCO, Insignia Financial
Group, Incorporated, AmReal Corporation a'kfa and
fkla WSS Corporation ak'a and filia U5, Shelter
Corporabion, ISTC Corporation, M. Barton Tuck, Jr., and
John Doe, a genenc designation for a party of parties
whose frue identity is unknown, Respondents Laurance
H. Davis, Jr., Marvin D. McCarthy, James W. ivey and
Erin E. Ivey, individually and in their capacities as tha
Limited Partners of Palmeatto Apartments, a South
Carolina Limited Parinership, Appedlants, v, Palmetto
Apartments, a South Carolina Limited Parinership,
Apartment Investment and Management Company a/kfa
AIMCO, Insignia Financial Group, Incorporated, AmReal
Corporalion a/kla and 'k'a USE Corporation alkfa and
fkfa USS Corparation akfa and fikia U5, Shelter
Corporation, ISTC Corporation, N, Barton Tuck, Jr., and
John Doe, a generic designation for a party or parties
whase true identity is unknown, Respondents. Laurance
H. Davis, Jr.. Rhoda G. Rentz, Morimer M. Weinberg,
Jr., Hogge Land Company, Incorporated, and Anna
Trotter, individually and in their capacities as the Limited
Partrars of Roosevall Gardens, a South Carolinag
Limited Partnership, Appallants, v, Rocsevell Gardens,
a South Carolina Limited Partnership, Apartment
Investments and Management Company a'k/a AIMCO,
Insignia Financial Group, Incarporated, AmReal
Corporation a/kla and f'kfa USS Corporation a/k/a and
tkfa U.5. Sheltar Corporation, |STC Corporation, M.
Barton Tuck, Jr,, and John Doe, a generic designation
far a party or parties whose frue identity is unknown,
Respondents.Carolina Management Corporation of
Beaulort, James B. Jackson, Whaley R. Hinnant, Jr.,
Mary Gasser Rawl, and Rhoda G. Rentz, individually
and im their capacities as tha Limiled Pariners of
Fimewood Park Apartmeants, a South Carolina Limited

Partnership, Appellants, v. Pinewood Park Aparimanls,
a South Carclina Limited Partnership, Apartment
Investmeant and Management Company a'kia AIMCO,
Insignia Financial Group, Incorporated, AmReal
Corporation a'kla and filv'a USS Corporabon a/'ka and
fikia 1.5, Shefter Corporation, 1ISTC Caorporation, N,
Barton Tuck, Jr., and John Doe, a generic designation
for a party or parties whose tree identity is unknown,
Respondents. Rhoda G, Rentz, Mary Jane Pike, Eva
Marie Reynolds, and Joanne O. Mercy, individually and
in their capacities as the Limited Pariners of Orleans
Gardens, a South Carolina Limited Partnership,
Appellants, v. Orleans Gardens, a South Carolina
Limited Parinership, Apartment Investmant and
Managemeant Company a/k'a AIMCO, Insignia Financial
Group, Incorporated, AmReal Corporation a%'a and
fkia USS Corporation awfa and ffkfa U5, Sheitar
Caorporation, ISTC Corporation, N. Barton Tuwek, Jr., and
John Doe, a generc designation for a parly or parties
whose true identity is unknown, Respondents,

Subsequent History: As Amended September 11,
2014,

Rehearing denied by Davis v, Parkwew Apts, 2014 5.C,
LEXIS 414 (S.C. Sept 11, 2014)

Prior  History: [***1] Appeals  From  Beauforl,
Charleston and Crangeburg Counties. Dovet A, Easdy 1,
Circuit Court Judge, Appellate Case No. 2010-180666.
Appellate Casza No. 20M0-1B0087. Appellate Case Mo.
2010-1B0086. Appellate Case Mo, 2010-180088.
Appellate Case Mo, 2010-176828.

Disposition: AFFIRMED,

Core Terms

Appallants’, discovery order, discovery, cases, recusal,
cireuil eourt, contampl, sanchions, Respondents’,
docurmnents, responsas, attornay-client, circuit judge,
orders, motions, privilege log, privileged, waived,
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disqualification, communications, disqualify, discloss,
statute of limitations, noncompliance, discovery request,
refuse to comply, recusal motion, supplemental, parties,
contempt of courl

Case Summary

Overview

HOLDINGS: [1} Tha tral judge did not abuse his
discretion in dismissing appeflants’ actions and
awarding respondents fees and costs as sanctions
under 5.C. R. Civ. P, 3T{bH2HC) for appellants’ refusal
fo comply with his dizcovery rulings; the sanctions were
not unduly harsh, as the judge gave appellanis ample
opportunity to amend their discovery responses, but
they willfully and repeatedly falled to comply with his
orders im any meaningful way; [2]-Under 5.C. App. CL.
R. 501, Canon 3{E)(1). the judge had not been not
reguired to disclose mere social relationships betwsen
hirm of his family members and respondents’ counsel ar
thair family members, nor to recuse himself | because
other than adverse rulings, appellants did nat present
any evidence that he was prejudiced or biased against
them,.

Outcome

The judgment was affirmed,

LexisNexis® Headnotes

Civil Procedure > Appeals > Standards of
Review > Abuse of Discretion

Civil Procedure > Discovery &
Disclosure = Disclosure > Sanctions

Civil Procedure > Judicial
Officers > Judges > Discretionary Powers

Hﬂiltj Standards of Review, Abuse of Discretion

The imposition of sanctions is generally antrusted to the
sound discration of the tnal court. Therefore, an
appellate court will not interfere with a trial court's
exercise of its discrefionary powers with respect to
sanclions imposed in discovery malters unless the court
abuses its discretion,

Civil Procedure > Appeals > Standards of
Review > Abusa of Discrebon

Evidance > Burdens of Proof > Allocation
ﬂ.t] Standards of Review, Abuse of Discretion

An abusa of discretion may be found by the appsallate
court where the appellant shows that the conchlusion
reached by the lower court was withoul reasonable
factual support, resulted in prejudice to the right of
appedlant, and, therefore, amourted to an ermor of law,
The appealing party bears the burden of demanstrating
that the kwer court abused its discretion.

Civil Pracedure » Diecovery &
Dhsclosura > Disclosurs = Sanclions

HN3&| Disclosure, Sanctions

Sea 5.C. R. Civ. P. 37(b)(2)(C).

Civil Pracedurs = Dismissal = Inveluntary
Dismissals > Failure to Comply

Civil Pracedura = Discovery &
Disclosure = Disclosure > Sanctions

Civil Procedure = ... > Pretrial Judgmenis = Default
& Defaull Judgments = General Overview

HH!I&] Inveluntary Dismissals, Failure to Comply

In the context of a party’s fallure to cbey an order to
provide or permil discovery, when the court orders
default or disméssal, or the sanction itzell results In
defaull or dismissal, the end resull i harsh medicing
that ghould not be administered lightly. Thus, whera the
sanction would be tantamount to granting a judament by
defaull, the maving party must show bad faith, willful
disobedience or gross indifference to its rights to justify
the sanclion.

Civil Procedurs >, > Judges > Inability to
Proceed = Disgualification & Recusal

Legal Ethics = Judicial Conduct
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HnSIX]  Inability to Proceed, Disqualification &
Recusal

See 5.C. App. CL R. 501, Canan J(EN1).

Civil Procadure = _.. > Judges = [nability to
Procead = Disqualification & Recusal

Legal Ethics = Judicial Conduct

m#] Inability to Proceed, Disgualification &
Recusal

The South Carolina judicial canons provide direction as
ie when disqualification may be necessary, including but
mod Hmited o, instances where, (1) the judge hokds
personal bias or prejudice towards a litigant or counsel
or has personal knowledge of evidentiary facts in
disputs in the proceeding; (2) the judge either worked
on the case as a lawyer, a lawyer with whom the judge
previously pracliced law worked on tha case while tha
judge was associated wilh the lawyer's firm, of the judge
has been a materal witness concaming the case; (3}
the judge knows that he or 2 member of his family
{spouse. parent, or child) has more than a de minimus
economic interest in the litigation and the litigation will
substantially affect that interest; cr (4) the judge or his
spouse of a person within the thind degree of
relaticnship o them [or the spouse of such a person) is
gither & party or the officer, director, or frustes of a
party, is a lawyer in the case, known to have more than
a de minimus Interest that could be substantially
affected by the litgation, or, to the judge's knowledge, s
likely to be a material witness in the proceeding. S.C.
App. CL R. 501, Canon 3(E)1)(a)-+{d).

Civil Procedure > ... > Judges > Inability to
Procead > Disgualification & Recusal

Evidence = Burdens of Proof » Allocation

Civil Procedure > Appeals > Standards of
Review = Reversibla Emrors

HN7I] Inability to Proceed, Disqualification &
Recusal

Undar South Carolina law, if there is no evidence of
judicial prejudice, a judge's failure o disqualify himsalf
will not be revarsed on appeal, Appellate courts accord

great weight to the tral judge's assurance of his own
impartiality, It is the movant's responsibility to provide
some evidence of the existence of the judge's
impartality.

Civil Procedure > .. > Judges > Inability 1o
Procead > Disgualification & Recusal

Legal Ethics > Judicial Conduct

HNEi&) Inability to Proceed, Disqualification &
Recusal

A judge should disclose on the record information that
the judge believes the paries or their lawyers might
consider relevant to the question of disqualification,
even if the judge believes there is no real basis for
disgualification,

Clvil Procedure > .. > Judges > Inability 1o
Procesd = Disgualification & Recusal

HN9&] Inability to Proceed, Disqualification &
Recusal

The fact that a tral judge ullimately rules agansi a
litigant is not proof of prejudice by the judge, even if it is
later held the judge committed errors in his nalings.

Civil Procedure = ,,, = Judgas > Inability 1o
Proceed > Disqualkfication & Recusal

ﬂmﬁ] Inability to Proceed, Disgualification &
Recusal

Mere conjecture canmot suppord 2 recusal motion.
Adlegations of facis that are merely frivolous or fanciful
will not suppart a motion to disqualify on the ground of
prajudice, nor will conclusory statements, conjecture, o
innuenda be sufficient o support a motion for
disqualfication.

Civil Procedure > ., > Judgas = Inability to
Proceed > Disqualification & Recusal

Civil Procedure > Pleading & Practice > Mation
Practice > Time Limitalions
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H,‘!ﬁ[.t] Inability to Proceed, Disgqualification &
Recusal

Timaliness is essantial to any recusal maotion, To be
timely, a recusal motion must be made at counsel’s first
opporiunity after discovery of the disgualifying facts.

Counsel: Thomas A, Pendarvis, of Pendarvis Law
Oifices, P.C., of Beaufort, and Joel 0. Bailey, of The
Bailey Law Firm, P.A,, of Beaufort, for Appellants,

Ellis M. Johnston I, of Haynsworlh Sinkler Boyd, P&
of Greenville, and Calvin Theodare Vick, Jr., of Harper
Lamber & Brown, P.A., of Greenville, for Respondenis,

Judges: CHIEF JUSTICE TOAL. BEATTY,
KITTREDGE and HEARN, JJ.. concur. PLEICONES, J.,
concurmng in parl and dissenting in part in a separate
opirion,

Opinion by: TOAL

Opinion

[*270] [™537] CHIEF JUSTICE: Appellants appeal
the circult court's declsion dismissing these related
cases and awarding sanctions against Appellants. We
affirm,

FacTs/PrRoOCEDURAL BACKGROUND

Appellants are limiled parlness in five separate hmited
parinerships and have asserted legal claims in five
saparale aclions against their general pariners,
Respondents.! Each of the limited parinerships cwned
separate aparimen! complexes in cne of the threa
countes—Beaufort, Orangeburg., and Charleston. On
appeal, each of the cases [**2] nvolves a different
[*271] grouping of limited partners,?  different
properties, and diferent facts.

In essance, the limited partnerships were formed in the
1880s to construct and operate the properies ai issue,

Al Appellants and Respondents are successors in interest 1o
either the original limited parners (excep for Laurance Davis)
aor original general pariners,

#In other words, some of the limited partrers held vierests in
mare than one of the imited partnersheps, and some hald an
intarast in only one of the limited parnerships, bt none of the
limited partners held interests in all of the pafnerships.

affordable housing projects for low-income citizens in
the three [**538] counties, Respondents became
genaral partners around 1975, and from that paint
forward, Appellants took no part in the management or
business affairs of the complexes. In 1584,
Respondents notied  Appellanits  that  they had
confracted to sell the properties 1o Boston Financial
Group (BFG). The tlerms of the sale called for a small
amecurt 1o be paid upfront but the majority would be paid
in 12849 in a “ballcon™ payment with accruing Interest.
However, BFG defaulled on the payment, and sold the
properties  without  intervention [***3]  from  the
parinerships. All of the claims siem from Respondents’
rales in salling the properties and their actions in the
aftermath of BFG's dafaull.

On April 22, 2003, certain Appellanis filed the complaint
in Davis v. Parkview Apartments {the Farkview case).
On July 7, 2003, Respondents filed various molions,
including a mobion to dismiss cerain claims against
certain Respondents and a molion 1o sirike or make
more  specific  allegations  contained in Appelants’
complaint. The circuit court denied the motons.
Appellants filed an amended complaint on March 23,
2004, alleging causas of aclion at law for damages,
including, fiter alia, breach of iduciary duty and causes
of action for equitable relief. On Apel 9, 2004,
Raspondants filed an Answer, seiting forth a general
denial and affirmative defenses, including, inler alia, the
statute of Emitations. On Aprl 13, 2004, Respondents
filed & motion fo dismiss and other related mations, By
onder dated February 11, 2005, the court dismissed one
cause of acticn, styled "bad faith,” but denied the motion
fo dismiss as o the remaining causes of action,

On October 13, 2005, certain  Appellants filed
complaints in Davls v. Palmetto Apartments [™4] (the
Palmetio case) and Caroling Managemen! Corporation
of Beavfort v. Pinewood Park [*272] Apartmenis {the
Finewpod Park case), and on October 17, 2005, cerlain
Appellants than fed complainis in Renfz v, Ordeans
Gardens (lhe Orleans Gardens case) and Laurance
Dawis v. Roosevell Gardens (the Roosewvell Gardens
case). In each of these cases, the groups of Appellants
allegad causes of action at law for damages, including.
inter alia, a claim for breach of fiduciary dwty, and
causes of action for equitable relief. Respondents
answeared on January 17, 2006, satting forth a general
denial and affirmative defenses, including the statute of
limitations.

By administrative order dated March 7. 2006, all five of
the cases wera assigned to Circuil Judge Doyet A, Early
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[l "to hear and decide all pre-tial molions and other
mallers perlaining 1o hese cases, including the trial and
post-trial matiens.” The purpose of assigning the cases
to & single circud courl judge was lo “promote He
effective and expeditious disposition of this litigation by
uniform rdings and [io] conserve the resources of the
parties, their counsel, and the judiciary.” However, these
cases have never been consolidaled,

The Record [*™*5] in this case is voluminous, and
illustrates the complex and, at times, contentious nature
of these proceedings. The croull judge presided over
numearows mobon hearings and |ssued NUMEToUs orders
over the course of this litgation. However, this appeal
concems a final order, dated Aprl 9, 2010, and enlillad
*Order Granting Defendanis’ Two Maotions for Sanctions,
Finding Plaintiffs in Contempt of Court, and Dismissing
the Above-Captioned Aclions as Sanctions for Plaintiffs’
Contempt” (the Dismissal Crder], in which the circuit
judge dismissed all of the cases and awarded fees and
costs o Respondents as sanctions for Appellants’
continued refusal to comply with his previous discovery
rulings. In addition, Appellants appeal the judge's failure
to disqualify himself at the cutset of this litigation and
late refusal to recuse himself,

From the outzat, the statute of limitations emerged as
an important issue in this case, On January 17, 2006,
Respondenis mowed for summary judgment in the
Palmetfo, Orleans Gardens, and Roosewelf Gardens
cases based on the affirmative defense that Appellants'
legal claims in these cases were barred by the statute of
imitations.? In support of the [**538] mofion [273]

*Respondants contend thal all of the legal claims alleged |n
the complaints center on Respondents’ businass judgment in
1999 when they concluded the properfies al issue had no
value above the HUD morgages (with the exception of the
Firgwood Park case), and thal repossessing thi apartmants
was not in the best inferesis of the limited parinerships.
Howaver, Respondents also conténd thal Appellants allege
injury o the iimited parinarships as far back as the eardy 18805
in each casa, Including, inter afa, Respondents’ alleged:
fallure to entertain other offers to purchase the properBies in
the 18B0s, misrepresantations of the purchaser's financial
solvency, sale of the properties o an entity created by BFG,
instead of BFG, fallure to forward appropriate documentation
of the sale, failure to property secure the notes, and
undervaluation [***7] of the properties in order o acquire
varous limited partnesship interesis, Appellants asserbed thal
Respondanis wara esiopped from asseding Uheir statute of
limitations argumeni because all parties agreed to postpons
discowery in the FParkwiew casa and the fling of additional
related cases i an attempd to resalve all of the cases through

far [**6] summary judgment, Respondenis served
Appallants with Reguests for Admission in order fo
ascertain the point at which Appeflants became aware
of the aBaged Injuries thal they claimed. On Fobruary
13, 2007, the courl denied the molion, granling
Respondents leave to raise the statute of limitatons
defense again after the commeancement of discovery in
the cases.

Respondents again moved for summary judgment with
respect to the stalute of limitations issuwe in the
Faimeffo, Orleans Gardens, and Roosevelf Gardens
cases. The judge held a hearing on the molion on
Mowvember 19, 2007, On June 17, 2008, the circuit court
denied Respondents’ molion because "a genuing issue
exists as to material facts invalving the statute of
limitations.**

[*274] ©On August 28, Z00B, Respondentis served
Appellants with supplemental discovery reguests. After
granting Appallants addiional tme 1o file their
responses, on Movember 6, 2008, Respondents filed a
mation to compel Appellants o respond fo their
discovery reguesis. Appellants served their initial
digcovery responses on Movember 14, 2008, bul
Respondents chose to proceed with their mofion to
compel, claiming Appellants failed to answer their
discovery requests completely. Respondents specifically
sought to compel Appellants to provide full [***8] and
complete responses o Respondents' interrogatories
and the production of all documents in Appellants
possession responsive o Respondents' requests for
production. The court held a hearing on the motions on

riediaticn, including those that had not yet been filad, On the
other hand, Respondents conlend they agreed to postpone
discovery in e Parcvew case only, but did not agres 1o stay
fhe statule of limitations applicable in any obher cases
Appelanis had nol yel brought, Uitimately, the mediation fe
thraugh, Appellants comtend that mediation was cancelied
because the jonlly retained indepandent appraser failed to
complele the appralsals in time, Regardiess of e reason for
tha failure of tha mediation to go forward, Respondants paint
out in their brief thal the mediabion and surrounding
nagodiations fall through as of July 26, 2004, b Appellants
did not fike tha remaining cases uniil Oclober 2005, Therefore,
Respondents contend, whether or not they were estopped
from aszarting the statute of lmitatons during that period.
Appeliants’ claims [*B] are atill time-barred.

“During a kler hearng, the creult judge stated: "[Tlhere's
some significant issues in this case from day one when | first
got in il dealing with the stalule of limitations problem. And |
tound that it was an ssue of fact, And | stll sluggle with that
somewhat . .. "
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Decembar 9, 2008,

On  January 29, 2008, Appellants served  their
Supplemental Responses o the Decovery Reguesls,
expressly providing that the responses were made only
by Appellants in the Parkview action, and that
Appellants in the other actions would supplement their
responses "al a later date.” Moreover, the Parkviow
Appellanis only addibonally produced the financial
statements of Appellant Laurance Davis, Much of the
reamaindar of the responses was identical to the
previcus responsas.

By order dated March 3, 2008, entitted "Order Granting
Defendants’ Maotion to Compel, daled November B,
2008" (the Discovery Order), the circuit court granted
Respondents’ motion to compel, specifically finding that
all of the Appellanis were required to “provide full and
complele responses” and “produce ell documents in
their possession, custody or control, which [werg]
rasponsive 0" the discovery requests. The court took
issue with Appellants’ blanket method of objecting to the
requests,  “mak[ing] [***10] it  impossible  for
[FRespondents] to know if responsive information andfor
dgocuments Jweare] beaing withheld, and, if so0, based on
which  specific  grounds.” In  addition, the courd
specifically ordered Appellants to provide maore
information in  their answers o inferrogatories
conceming Appellants’ proposed expert witnesses and
contens of their testimony. The [**540] court also
required Appellants to provide sufficient identifying
information in their privilege log, so that [*275]
Respondents could recognize which documents
Appellants were withhalding on the basis of the
atiomey-client privilege and assess the applicability of
the priviege to those documents. Finally, the court
mandated the disclosure of perinen! discovery
responges In all five cases (not just the Parkwaw casa),
and by all of the Appellants, stating “[elach and every
[Appellant] Is required to provide all information
reasonably available to him or her, which would be
responsive to any of the Interrogatories.” and "sach and
evary [Appellant] is required to produce all documents in
his or her possession, custody ar contrel, which would
be responsive lo any of the Requests for Preduction.”®
The Discovery Order required Appsallants’ compliance
within thirty days® To date, Appellants have not

By order dated June 16, 2000, the circult courl denled
Appellants’ Rule 59(=} motion with respect to this ruling.

9 0n the same dale the couwd issued the Discovery Onder, i
also meued an ofderd, enlited “Orger Granlng n Part and

complied with the Discovery Order.

Simultanecus to the discovery response dispule, the
parties also disagreed regarding what materials were
protected from disclosure by the attomey-client
privilege. Approximately one month after the cour
denied Respondents’ summary judgment moton,
counsel for Respondenis indicated o the court that
Appellants failed to produce a complete privilege log.
The court allowed Appellants thirty days to produce a
complete privilege log. On July 28, 2008, Appellants
produced 8 new privilege log (the 7/28/08 privilege log)
contalning 90 documents, created between 1998 and
2004, for the first ime in the litgation. In their 7/28/08
privilege lag, Appellants only included a descriplion of
the date, author, and reciplent of each document, and
the classification of each docurment, ie. fax, lelier, or
memarandurm. Al the December 9, 2008, hearing,
Raspondents alse argued for the production of cerlain
documents confained in Appellants’ privilege  log.
Likewise, Appellants took Bsue with Respondenls’
claims of privilege.

Therefore, on December 30, 2008, the courd, with the
consent of all of the parties, ordered Gary Clary to
serve [**12] as special master for the purpose of
conducting an in camera [*278] review of the so-called
"privileged” documents al isswa and lo "maka his ruling
as to whether each such document is subjecl (o
tiseowary and production should be compelled."™ The
order required the special master o provide the crcuil
judge with a repor selting forth his findings and
conclusions. On  December 31, 2008, Appallants
provided a more descriptive privilege log (the 12/31/08
privilege log)h, which forms tha basis of the currant
dispule over privilega.

Upon the special master's issuance of his reporis on
April 14 and 22, 2009, the circuit judge issued an order
on June 2, 2008, adopling the special master's findings
in tofo, yet still permiting the parties to object to the
findings and conclusions contained therein by the filing
of a Rule 53{(e} mation to alter or amend the judgment,
Both Appellants and Respondents filed timely Rule
589(e) motions on June 11, 2009, and June 15, 2009,

Crenying in Part Plaintifls” Motion to0 Comped, Dated July 29,
20057 In that order, the creuit court found that cerain of
Appellants’ discovery requests [**11] were overly brosd and
unduly burdensome and restricied those requesis,

TThe cirewdl judge subsequantly amendad the order twice to

incrgase e nember of documents for the special master to
e,
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respectively, On July 6, 2008, the circuit judge held &
hearing on the maotions.,

By order dated July 28 2009, enfiled “Crder
Amending [***13] Court's Order Dated June 2, 2008"
(the Privilage Order), the circuilt judge denied the Rule
58{a)} molions in parl, granted the motions in par, and
amended his ordar adopling the findings and conclusion
of the special master. Spacifically, the cour ordered
Appallants to disclosa 56 documanis idantified in thair
privilege log. The courd found 32 of the allegedly
privileged documenis were not privileged because they
had been disclosed to third parties, and the privilege
had been walved with respect to the remaining 64
documents because, by filing suit, Appellants had
placed the siatute of limitations at issus in this case, To
dale, [841] Appellants have still nat complied with the
court's order.®

Due to Appellants’ confinused noncompliance with the
courl’s discovery orders, Respondents filed a motion for
sanclions on July 24, 2003, for failure to comply with the
Discovery Order and on August 10, 2009, for failure to
comply with the Privilege Ordar. Tha circuit court hald a
hearing on Respondents” molions on August 24, 2008,
At the hearing, Appellants [*277] representad to the
court [***14] that they were filing supplemenial
discovery responses that same day, amd that thaeir
responses would be in compliance with the cours
ordars ¥ The court admonishad Appellants that thair
nen=comgliance, coupled with the looming January 2010
trial date in the Parkview case,'® could elicit the court's
dismissal of the case; "I's [the Parkview cass] going to
be tried in January, whanaver it's sel for. i they don't
get the discovery I'm going to throw the case out” In
addition, the court notad that the materials were relavant
1o the statute of limitations issue and Appellants had not

i Respondents were also ordered o produce  cedaln
dacuments previously desmed to be pavileged, which they
prodeced on August 3, 2009,

]

[The Court] As ar officer of the courd you're telling me ir's
i full comgfSance with my order dealing with sl anea of
disoovary?

[Appallants’ Corract, [**15] your Honor, to tha extent
this stuff is Counsael] information known to my chenis.
We've gat it and 1's being delivared.

W The el courl had already continued the tral date in the
Farkvipw case from ils May 2009 trial date due 1o the ongoing
discovary disputa.

produced a legitimate reason for not complying with the
Discovery Order.!'! Al the hearing, counsel for
Appellants stated their clients were weighing their
apticns as to whather to appeal the court's nulings.
Despite stating that he was strongly leaning fowards
dismissing e cases, the cirouil coun decided 1o hold
Respondents’ motion in abeyance pending Appellants’
decision to appeal, which provided Appellants with even
more time to camply with the court's orders. 2

Upon receipt of Appellants' supplemental responses,
Respondents filed another supplemental motion for
sanctions on Augusl 27, 2008, claiming thal Appellants
had still not complied with the Discovery Order. Due o
Appellants' atternpts to appeal the Privilege Order,'? the
courl did not hold a [*278] hearing on Respondents’
supplemental mobon to compel until January 14, 2010,
at this point slightly over a week prior to the Parkview
trial date. Appellants had still nol provided Respondants
with the discovery information [***16] conceming theair
axperts’ tastimony. However, Appellants siated they
were planning fo provide the experl information an the
day before trial. The court was nol satisfied wilh this
response: "This case has been going an for sevem
years, 3 lang time, And don't hand me this about getting
an expert on Friday. This is not an expen-to-be-given-
on-Friday case." The court then addressed Appellants'
continued noncompliance. One excuse Appellanis gave
for their failure lo disclose the experl informalion is that
they only had preliminary reports from the experis.
Again, the court was nof satished with this answar: "How
can you nol hava a final opiman® . . . . [I]f you wanied to
know what my expart's opinion was in a particular case,

1"in fact, counsel for Appellants at one point want 50 far as io
admit Appallants did not want to disclosa the discovery
becsuss it went to the statufe of lmitabions issue:

[The Court] Mr. Baldey, you don't ke [t [the Privilega
Order] because it's opened up wide open the issua of the
gtatute of imitations.

[Appellants’ That's cerlainly ane reason, Judge, Counsal ]
12 The dreuit cour rever placed this decision @ writing.

1300 Seplermber 10, 2008, Appellants filed a Notice of Appeal
in the court of appeals, On December 2, 2000, the courd of
appeals dismissed Appelants’ appeal as préemature and
Issued remittitur on Decembar 17, 2009, On Movamber 18,
2004, this Court denied Appeflants’ pefiion for wrt of
prohibition and ceriorad after they appealed [*1T] ftha
court's diseowery rulings. In addition, on October 6, 2008,
Appellaniz applied for eniry Inta the Business Courts, which
was also denied on Movermber 3, 2008,
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| wiould have o tell you. You would expect me to tell
you. | expect you o tell them. I've crdered you to tell
them, and you refuse to do so.”

On January 25, 2010, aflter the tral dala in the Parkview
casa, Appellants served Respondents with thair Third
Supplemantal Responses, [**542] which again only
addressed the Pariview case. Respondeanls again took
issie with the adequacy of Appellants responsas,
especially as 1o the responses dealing with tha
substance of the expert testimany.

On February 22, 2010, Appellants filed 8 maofion for
profective order. Under the protective order, Appellants
sought to submit the requested discovery under seal,
conditioned upon the court allowing them to redact
portions Appellants argued were privileged.

Around that time, Appellants began to question their
lawyers conceming the judge's mpartiality based on
disclosures he made throughout the case concerning
his social relationships with counsel of record for
Respondents and their family members, To substantiate
these claims, Appellants sought additonal discovery
conceming financial information from the [*279] udge
and records from a resort on Fripp Island, where the
judge officiated in the wedding [***18] of Ann Ross
Rosen, counsel of record for Respondenis fram 2007-
09, lo refute claims made by the judge concerning his
relationship with Rosen,

At 8 hearing (granted o discuss Appellants’ discovery
requests and protective order) on March 29, 2010, the
judge disclosed on the record his relationships with
Fespondens’ counsel. Appellants again attempled (o
argue the reasons the judge should vacale his prior
discovery orders and presenied reasons the courd
showld not sanclion Appellants for failing to comply wilh
these orders. Furlharmors, counseal orally moved for the
judge to recuse himself, which he denied, The pdge
mamorialized his verbal denial of the recusal motion and
reasans in an ensuing order dated October 7, 2090 (tha
Recusal Order), wherein the judge again outlined his
relationships with Respondents' counsel, and decided
nat to recuse himself, noting that despite the fact that
Appellants were "disappointed with somea of the rulings
of the [clourt . . . . such dizappointment canmot form the
basia for recusal.”

Because Appelants still refused to comply with his
orders, the court issued the Dismissal Ovder on April 9,
2010, finding Appellants were in contemp! of courl. As
sanctions  for [***18] Appellants’ confinued “willful®
noncompliance with his discovery rulings, the court

dismissed all five cases with prejudice and found
Respondents were entilled o reasonable allormay's leses
and costs incurred in comnection with  pursuing
Appellants’ compliance with the courl's orders (o be
determined a1 a later date). The courd granted
Appallants the opporfunity to purge the contempt by
complying with the Discovery Order and the Privilege
Cirdar within 25 days of the date of the Dismissal Crdar,

On September 16, 2010, the circudt court denied
Appellants’ Rule 53{e} mofion to alter or amend the
Dismissal Order. On October 25, 2010, the court denied
Appellant’s motion for protective order, holding that it
was in effect an unimely Fule 53e) motion disguised
85 a Rule 26{c] motion because it merely sough to
amend the Privilege Order. On November 8 2010,
Appellants filed a Rule 59(e) mation seeking to ameand
the courts order. claiming they were denled due
process [*280] because the court signed the proposed
crder submitted by Respondents, which the court
deanied.

Appellants served their Naotice of Appeal on January 28,
2011, in the court of appeals. By order dated March 9,
2011, this Court cerified these cases for review

pursuant to [*20] Bule 204(6) SCACR.

ISSUES

I. Whether the circuit judge emed in dismizsing
Appellants' claims and requiring them 1o pay cosis
and attormey's fees 1o Respondents as sanctions for
Appallants’  noncompliance  with  the  cour's
discovery rulings?

Il. Whether the circuil judge erred in refusing ta
recusa himself?

ANALYSIS
I. Sanctions

Appellants contend the circuit court erred in making the
various discovery rulings in this case.'® As a matter of

“in additon to arguments concemning the Priviege Onder,
Appellants take |ssus with ciroull eourl orders relatng 1o
privilege and dated December 17, 2008; March 3, 2009; June
2, 2009; June 16, 2009, July 28, 2008 Apil 6, 2010;
Seplember 18, 2010; October 22, 2010; and Decembar 11,
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procedura, wa [™543] nole thal Appellants have only
appealed the order awarding sanchons Lo Respondenls,
the Dismissal Crder, As such, the marits of the
underlying discovery orders, including the Privilege
Order and the Discovery Order, are not before us for
consideration,

Throughout the course of the litigation, the clreult court
issued numerous discovery rulings. The Record makes
clear that Appellants considersd an appeal of one or
mare of those orders, al one me aven seaking review
of the Privilege Order in the courl of appeals, which was
heldd to be imterlocutory. Howewer, to challange the
specific rulings of the discovery orders, the normal
course is to refuse to comply, suffer contempl, and
appeal from the contempt finding. See, e.q., Ex ["281]

HHT[T] "The Imposition of sanctions B generally
antrusted o the sound discration of the [™*23] Circuil

Court." Downey v. Dixon, 284 5.C. 42 45 362 S E2d
J17, 318 (Gt App. 1887, Therefore, an appeliate court
will not interfere with "a trial court's exercise of its
discretionary powers with respect fo sanctions imposed
in discovery matiers” unless the courd abuses its
dizcretion. Kamp! v. Greenuile Temazzo Co., inc, 327

T
(citation [*282] omitied), HN "An ‘abuse of
discration’ may be found by this Court where lhe
appallant shows that the conclusion reached by the
lower courl was without reasonable factual suppor,
resulled in prejudice to the right of appallant, and,
therefore, amounted to an error of law,” Duon v, Durn
258 5.C. 499 502 381 5. 2d 734 735 (1989) (citation

parte Wheistora, 289 5.0, 580, 347 5.E.24 §81, 882
(19861 ("An order directing a party to paricipate in
discovery is intariocutory and not directly appealable | . .
. Instead of appealing immediately, a nan-party has twa
allernatives. He may elther comply with the discovery
order and wahse any right 1o challenge it on appesal, or
refuse to comply with the order and appeal after he is
held in contarmpl for his failere o comply.™) (intermal
citations omitted). Appellants did not follow thal roule
here, Rather, they continued along in the §ligation,
attempling to diverl the implemeniation of the cour's
rulings by providing incomplete responses and causing
deday through other tactics while they decided whether
ar not o surrender o the possibility [**22] of being
held In contempt of court. However, during this time,
Appallants confineed to accept the circuit court's
formulation of discovery, Right or wrong, these
decisions form the law of the case, and Appellants are
bourd by them now, AL-Lee Acguisition Fund, LP. v
Topche 7TSC 47, 4 : 470
472 {1857, Only after Respendents filed a motion for
sanctions, and Appellants were found to be in contempt
of courl as part of those sanctions, did they appeal.
While this was a final order for purposes of appellate
review, as it ordered dismissal of the case, the merits of
the underlying dizcovery orders are not before this Court
on appeal. Thus, desplie Appeflants’ vehement
abjections to the Privilege Order and Discovery Order,
the enly reviewable gueston before this Court |s
whether the sanctions were properly awarded. '

2010, Moreover, Appellants base their other discovery
argumands. on lhe Discovery Orger, and other relsied
discovery omders issued by fhe orcuil coud and dated
Dacember 17, 2008; March 3, 2005; March 3, 2009 (granting
in part, denying [***21] in part); and Apnl 6, 2010,

e the panies certainly mention the Privilege Order and

omitted). The appealing parly bears the burden of
demonstrating that the lower court abused its discretion.
Id., {citation omitted).

Appellants argue the circult court abused its discretion
in awarding wnduly harsh sanctions in this case.
Specifically, Appellants contend the cour abused its
discretion by dismissing these cases under the facls,
particulary because (1) less “draconian® punishments
ware available lo the courl; (2) Appellants agreed to
recelve a less harsh sanction and “look extraordinary
steps 1o avoid dismissal™ (3) the judga consistantly
gspoused Respondenis' arguments as evidence
constituting a factusl basis to support his decisions;
[*544] and (4) the judge deviated [*~24] from South
Carolina law to effect dismissal.

Fula 37ib)(2)(Ch, SCRCFP, provides:

HNIF] It a party . . . fails to obey an order to
provide or permit discovery, . . . tha court in which
the action is pending may make such orders in
regard to the failure as are just, and among others
the following:

A order striking out pleadings or pars thersof,
of staying further proceedings until the order is
obeyed, or dismizsing the action or proceeding
or any parl thereol, or rendering a judgmeant by
delault against the disobedient party.

Discovery Order and the various intermediate orders on which
they are based in their brief, Appellanis only rase general
isswas with those ordars. Without specific objections to eath
item of discovery deemad discovarabde by the circull pdge,
the specific discovery findings are unreviawable on appaal.
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Howeewer, @m *whan the court orders default or
dismissal, or the sanciion itseff resulis in default or
dismissal, the end result is harsh medicing thal should
not be administered lightly," Griffin Grading & Cieanng,
ing_v. Tirg Sery, Equip Mg Co, 334 S5C 193 198
511 SE2d Ti6 Ti8 (Gt App 1999 (siting Oriando v,
Bowd, 320 5C 508 465 SE 2d 353 (19961, Thus,
“[w]here the sancton woukd be lantamaount to granting a
judgment by default, the moving party must show bad
faith, wilful desobedience of gross indifference 1o s
rights lo justify the sanction.” o at 198-199 511 SE 24
gf F18-18 (citing Baughman wv. AT & T Cp, 306 5.C.
131, 410 5 € 2d 537 [*283] (1891)); see also Sampias
v, Milchell 329 S5.C. 105, 112 495 S.E.2d 213, 216 (CL
App, 1987 (stating when deciding ihe sevedty aof
sanctions “or failere to disclose evidence during the
discovery procass, the trial court should weigh the
nature of the interrogatories, the discovery postere of
the case, willfulness, and the degree of prejudica”)
(citations omitted).

We digagree [***25] with Appellants' claim that the
sanclions |mposed here were unduly harsh. Wilh
respect o the discovery orders regarding privileged
documents, the cireull court made every effor 1o ensure
that no privileged documents wers compalied, and
Appellants refused (o comply merely because these
nulings had adverse mplicalions on their cases, We also
note that the circuil judge provided Appelanis ampla
opportunity fo amend their discovary responses both
before and after he issued the Discovery Order, and
Appallants willfully and repeatedly failed to comply with
the circuit courl's orders in any meaningful way, Thus, in
ouir view, Appellanis' failure to comply with the various
ordars of the court was willful and deliberate and caused
unnecessary delay of this case and prejudice to
Respondents. Accordingly, we hald the circuit cowrt did
nat err in issuing the Dismissal Cirder as @ sanction for
Appellants' noncompliance with the court's orders,'®

Il. Disgualification and Recusal

Appellants argue thal the dircuit judge was not legally
qualified foc accept or refaln his assignment to
preside [™26] over these cases at the time the cases
wera assigned 1o him. Specifically, Appellants conlend
that the judge violated his duty 1o fully disclose the full
nature of his and his family’s long-term relationships
with Respondents” counsel, EBis Johnston, and

% We nola thal Appedlants have the opporunity to purge the
contempt by comgdying with the courts discowery rulings.

members of his family, Moreover, Appellants argue that
the circuit judge violated his confinuing duty to fully
discloge additional relationships between him and
members of his family with Johnsion and mambers of
hiz family, which developed following his acceptance of
the assignment of this case, and the full nature of his
relatonships with attomeys Anne Ross Rosen and
Marvin Infinger after they became counsal of record fior
Respondents. Thus, Appellants contend, [*284] this
Court should vacata the order assigning the circuit judge
to preside over these cases, and reassign them to a fair
and impartial judge. Appellants contend thal because a
judge must disqualify himself and recusal motions are
rare and unlikaly to be overlurned on appeal, an
aimaosphere exists "whereby, as in the present appeal,
judges recognize the probable outcome of & recusal
request and take advantage of that reality, to the
undesarving prejudica of litigants with legitimate [***27T]
grounds for recusal.” We disagree and find thal the
circuit judge was not disgualifiad from hearing [**545]
this case and had no duty O recuse hirreseld.

Pursuant to Canon 3(EN1) of the Judicial Code of
Conduct, ﬂﬁ[?] "[a] judge shall disgualify himsalf ar
herself in a proceading in which the judge's impartiality
might reasonably be quesfionad . . . " Canon 3(E)(1).
Rule 501, SCACR. HNG[F| The judicial canons provide
direclion as to when disqualification may be necessary,
including but not fimiled to, inslancas whera: {1} the
judge holds personal bias or prejudice towards a lifigant
or counsel or has personal knowledge of evidentiary
facts in dispute in the proceeding: (2) the judge either
worked on the case as a lawyer, a lawyer with wham the
judge previously practiced law worked on the case while
the judge was associated with the lawyer's firm, or the
Judge has been a material witness concerning the case,
(3) the judge “knows" that he or @ member of his family
(spouse, parent, or child) has more than a de minimis
economic inlerest in the Eigaticn and the litigation waill
"substantially affeci(]” that interest; or (4) the Judge or
his spouse or a person within the third degree of
relationship 1o them (or the spouse of such a
person) [***28] is either 8 party or the officar. director,
or trustee of a pary, is a lawyer in the case, known to
have more than a de minimis interast that could be
substantially affected by the litigaton, ar, to the judge's
knowladgea, is likely to be a material witness in tha
proceeding. Canon 3(E)1)(a)<d).

HNZI¥] "Under Scuth Carolina law, If there is no
evidence of judicial prejudice, a judge's failure to
disqualify himsalf will not be reversad on appeal.” Pargl
v. Palel 355 5.C. 515. 524 599 5 E 24 114, 118 (2004)
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{citation omitted); Simpson v, Simpson. 377 5.0 5148
922 660 S E 2d 274 276 (T App. 2008); see also Ellis
v Progter & Gamble Digirih Co. 395 5.C 283, 285

433 S E2g 856 &57 (1933) ("In cases invohving a
violation [*285] of Canon 3, this Court will affirm a trial
judga's failure to disqualify himsell only if there is no
avidence of judical prejudica’) (citations omittad).
Appellate courts "accord great waight to the trial judge's
assurance of his own impariality.” id It 5 the movant's
responsibility to provide some avidance of the axislance
of the judge’s impartiality. Lyvers v. Lvvers, 280 S.C
J61 367 312 S5 E 24 590 594 (CF App. 19084} (citation
omitted ),

AL the hearing on Appellants’ recusal motion on March

29, 2010, and in the ensuing Recusal Order, the circuit

judge revealed the following information concerning his

refationships with Respondents' counsel of record:
(1Jehnston’s wife's ex-husband was a fralernity
brothar ol the judge 40 yéars 300,

(2)infinger [**29] spant the night at the judge's
lake house 30 years ago after both attended the
wedding of ancther Haynsworth sharehalder who is
not affiliated with this casa;

(3) the judge's son and Johnston's sonm were
fraternity brothers in college 14 years aga, went (o
Europe together 13 years ago, and have stayed in
contacl since then;

{4) the judge and his son accepled an invitation o
go fishing with Johnsion's brother,

(5] the judge officiated al Rosan's wedding in 2007,
and the Rosen family provided him  with
accommadations al Fripp Island for the wedding: 17
(6) Rosen's father, a surgeon, performed a medical
procadure on the judge;

{7} Rosen's parenis once lived in Bamberg, South
Carolina, bul the judge did nol see them socally;
and

(8) the judge has been a member of a social club
that holds an annual white tie dance for
approximately ten years, and in 2009, Johnston
was invited 1o join the club, 18

Az stated, suprs. Appellants subpoenaed the Fripp Island
resort where the wadding was held to delermine the langth of
the judge's stay.

¥ The judge disclosed his relationship with Rosen and that he
had been on the fishing frip with Johnslon's brother when Lhe
case was assigned to him. He disclosed his son's
relgtionship [***30] with Johnsion's son via confarencd call on
February 13, 2008,

[*288] The court found that the mere facl that

Appellants were "disappointed wilh some of [*546] the

rulings of the [clourt . . . . such disappointment cannct

form the basis for recusal.” Moreover, the court stated:
Plaintiffs have no evidence proving bias or
prejudice against them or for the Defendants,
Instead, they argue thal the [clowrt ruled against
them on several molions without basis in law or
fact, and reason that the [clours relatonship with
[dlefense counsel is the scle cause of these rulings.
Their Maotion for Recusal is made without basis or
justification, with the sole purpose of polluling the
record and inimidating me inlo recusal. | refuse o
comply, | have addressed this issue repeatedly,
apenly, and unabashedly, and though Plaintiffs
continue to harass and prod me to recuse myself,
the law does not justify sakd action, and thus |
refuse to do so,

Thizs litgation & now over five years old. Many,
many hours have been devoled by the jediciary and
courl personnel in gatting this case ready to ry and
bath sides [] have incurred substantial allormey’s
fees. To start 8 mew [sic], absent any bias ar
prejudice, would be a colossal waste of bBme,
effort],] [**31] and expense.
If | thought for ane moment my priar involvement
with any of the lawyers had an influence on any of
my declsions, | would step aside. | practiced law for
thirty years. attended school in South Carolina,
have been active in social, civic, family and bar
organizations, clubs and events all of my adull life
and thankfully have formed many types of
relationships with many peopls, a lol who ane
lawyers who praclica in my court on an everyday
basis, | am cognizant of these relationships, but if |
recusad mysell whan thal happened. | could nat
haold court.

Accordingly, the courl denied Appaellants’ molion for

recusal.'?

Mone of the dizqualkificalion situations oullined by Canon
AE) were presant here. Rather, [***32] Appellants’
allegations concerm [*287] mere social relationships

TR AL the March 29, 2010, hearing. the judge revealed thal be
has known Appellants’ atiomey, Joel Baley, for 36 years and
they have "shared a lot of social time together over the yeaars.®
Furthermore, the pedge stated on the record he “maintained
what | considerad bo be a very condial soclal relationship® with
Appellants' counsel, Thomas Pendarvis. Both of the judge's
sons worked with Pendarvis al another [aw firm while they
wiara in schoaol, and both maintained friendships with him.
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pebwean the circuit judge or his family mambers and
Respondents’ counsel of record or ftheir  family
members, Some of these relatipnships, such as Rosen's
father's physician-patient relalionship with the judge, are
tenuous, Thus, we find that, under the Rules, the circuit
judge was not requifed to disclose amy of these
relationships with counsel, nor recuse himsell. See
Commentary, Canon 3(E) {ﬂ?] "A judge should
discloze on the record information thal the judge
believes the parties or thelr lawyers might consider
relavant to the guestion of disqualification, even if the
judge believes there is no real basis for disqualfication ”
(emphasis added)).

If anything, the judge’s decision to disclose these
relationships during the course of the |itigaton
demonsiraies his sensitivity 1o assuaging any concems
about his imparfiality. See Simpson, 377 5.0 at 525
BEQ SE 24 at 277 (finding the judge's "remarks about
her concem for nol disclosing the information at the
beginning of the hearing do not show any bias or
prejudice but instead show her sensitivity to any
apprehension each side might have in her ability (o
make a fair and impartial ruling in the case™); Dog v
Howe, 367 S 432 447 626 S.E 2 25 29 {CL. App.
20031 ("Because Doe made [***33] no showing of
aciual prejudice, we find no abuse of discretion in the
trial judge's refusal to disqualify himself. If anything, the
triad judge demonstrated sensitivity ioward any concems
Doe might have had regerding his impartiality by
voluntarily making full disclosure of his and his |law
clerk's contacts with Howe and Howe's counsal).
Furthermare, if friendship or social interactions became
the standard for disqualificalion, then as the judge
stated in the Recusal Order, members of the judiclary
would rarely be able to hold court in this stata.®
Cowiously, there coukl be circumstances [*547] where
an extremely close fiendship could rise to the level of
disqualiicaton, as [*288] the Canons do nol lmi
disqualification 1o the scenarics listed under Canon
HEN1). However, under the facts of this case, the
relationghips and nteractions that occurred in this
[awsuit did not require the judge’s recusal,

Importantly, Appellants have also failed to prove that

0 Az the judge stated al the hearing on the matler, TFjrom day
ong, because | had 30 years of praclice practically evary
lawnyer that come(s] before me . . . | have socialized with, |
hava baan friends with . | . and | have nevear ever aliowead any
personal  frendships, past  acqualntaneces,  chidren's
relatlonships [***34] with other paopla's children o influgnce
anythirg thatl 've done.”

they suffered any prejudice as a result of the judge's
refusal io recuse himself in this case. Other than
adverse rulings, Appellanis have nol presented any
evidence of prejudice of bias against them, See Mordg
Elec. Sys. Inc. v. White, 384 5.C. 8BS, 616, 682 5.£. 2d
498,507 (Gt App. 2009) (HNS[¥] "The fact [that] a trial
judge ultimately rules against a litigant 5 not proof of
prejudice by the judge, even if it is later held the judoe
commitled ermors in his rulings."} (citation omitied).
HMTQ?l Mere conjeciure cannot support a recusal
motipn. See 46 Am, Jur 2d Judges § 208 (1994)
("Adlegations of facts that are merely frivolous or fanciful
will not support & motion to disqualify on the ground of
prejudice, nor will conclusory statements, conjecture, or
innuendo  be  sufficlent o support a motion  for
disqualification,”). If anything, the frial judge bent over
backwards to provide Appellants an opportunity to be
hzard, from denying Respondents’ motian for summary
judgment early in the case, lo providing Appellants
numeraus opporfunities to cure their noncompliance and
allowing for numerous hearings an discovery matters,

In additsan, the Record supports all of the court's orders
in this [***35] case, including the Discovery Order and
the Privilege Ovder, See Burgess v. Stem. 311 S.C
326 331, 423 SE2J 850 884 (1593 (finding "an
objective wiew of the record and circumstances
surrounding the conveoluted proceedings in [that] case
lead[] to the conclusion that [the judge's order], and the
ensuing orders [were] supported by the evidence”™ and
concluding that no prejudice arose from the alleged
impartial acts); Etis. 315 S.C. al 285 431 S.€.2d a1 687
(finding a judge's imparliality mighl reasonably be
questioned "when his factual findings are nol supporied
by the record” and holding thal the judge's factual
findings In that case were nol supportad by the recasd).
Thus, Appellants have not proven they suffered any
prejudice from the judge's alleged bias again them.

[“288] Finally, the timalness of the motion is
questiopnabla. See n . v Milliken, 4 E.
Supp. 487, 510 (D.5.C. 71875] (HN11 *Timelingss is
essantial to any recusal motion. To be timely, a recusal
motion must be made at counsel's first oppartunity after
discovery of the disqualifying facts.”).The Appellants
were well-aware that the judge planned to issue the
Dismigsal COrder when they raised their concerns
regarding the judge's impartiality and moved for recusal
on the eve of the Dismissal Order, nearly two years after
the judge declosed the bulk of thase relationships.
Therafore, [***36] the recusal motion appears o be
nothing mare than a last-ditch effort to delay the Court's
filing of that crder, Thus, we also find Appellants’ mation
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for recusal untirmeby.

Basad on the foregoing, we hald that the judge was nol
required to recuse himsell undar the circumstances.
Furthermaore, the frivolous nature and questionabla
fiming of this mation only serve (o lend further support to
ihe sanctions imposed inthe Dismissal Order. 2!

CoMCLUSION

In conclusion, we make clear that we do not hold
Appellants’ able, competent, and experencad counsel
al fault for Appellants’ discovery abuses. Appellants’
counsel diligently and professionally pursued these
claims on behalf [***37] of their clients. Unforunataly,
Appellants have brought about the [*548] dismissal of
their claims by their continued refusal to comply with the
court's orders, and they have anly themselves o blame
for this arsh resufl

Theralore, for the foregoing reasons, we affirm the
circuit cour’s dismigsal of lhis case and remand this
case to the circuit court for furthars procesdings.

AFFIRMED.

[*290] BEATTY, KITTREDGE and HEARN, .JJ.,
concur. PLEICONES, J., concurring in part and
dissenting in part in a separate opinion.

Concur by: PLEICONES (In Part)

Dissent by: PLEICONES (In Part)

Dissent

JUSTICE PLEICONES: | concur in part and dissent in
part. | concur in the marity’s affirmance of the recusal
ruling bul dissent from s affimance of the

¥ Anpellants further argue the drcuil court ermad i failing to
ansure that Appellants received a fair and mpartial forum in
which o litigate their claims, thereby depriving tham of their
right to due process of law under the United Siates and South
Caroling constiutions. Because this issue ks ted o whathar or
ned ihe counl emred i refusing 1o recuse himself and we find
that he did not, we need nat reach this lssue. See Wikinson

Co, 382 8.0 o5
307, &76 S E2d 700 F06 (200%] {appellate court need noft

discuss remaining isswes when determination of pror issua is

dispositive).
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contemplisanctions [ssue. In my view, this appeal
requires we review the merits of the Privilege Order as
well as the Dismissal Order. As explained below, | find
tha Privilage Order is affected by an error of law and
would reverse the Dismissal Order's contempl findings
related to that crder, Further, | would hold the findings of
fact cited in the Dismissal Order in support of the
conclusion that appellants were in contempt of tha
Discovery Order are woefully inadequate and woulkd
therefore reverse [***38] that contempt holding. Finally,
| would reverse the Dismissal Order's sanctions as the
contempt findings cannot standg,

| begin with the majorty's eroneous limitation of the

scope of appellants appeal. The Dismissal Order

begins:
This malter comes before the Courd on
[Respondents’] two Motions for Sanctorn . . . For the
reasons  sal forth below, the Courl granls
|Respondents’] motions. The Court finds amnd
hereby declares that [Appellants] are in conteampl of
court as a result of their wallful fallune o comply with
the Court's order dated July 28, 2009 [the Privilege
Order] and dismiss each of the above captioned
actions with prejudice as sanctions for such
contempt . . . The Court further finds and declares
that [Appellants] are in contempt of court for the
separate and additional reason thatl they have
willfully disobeyed the Court's Order dated March 3,
2009 [the Discovary Order].

It is wel-gettled that a party?< can ohtain review of the
merits of a discovery order anly after refusing to comply
and besng held in contempt. On appeal from the
contempt order, the contemnor may argue that the
contemptl finding must be reversed because the
underlying discovery order was itsell [*281] improper.
Eg. [™38] Grosshuesch v Cramer, 377 5.C 12 633
S.E2d 112 (2008).

The majority acknowledges that appelanis have done
axactly whal is required of them bul concludes that our
review is someabow limited. | quota from tha majority's
opinion:
Throughout the course of the litigation, the circuit
court issued numerous discovery rulings . . . [T]o
challenge the specific rulings of the discovery
orders, the normal course is to refuse fo comply,

L] noke the: majorily cites the non-pany discovery appeal rule
lrom Ex parte Whelstong, 289 S5.C 680, 347 SE24 RAT
[ TEEE],
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suffer contempl, and appeal from the comtemnpt
finding . . . Only afler Respondents filed a molion
for sanctions and Appellants were found to be in
contempt of court as part of those sanctions, did
they appeal. Whilke this was a final order for
purposes of appeflate review, as it ordered
dismissal of the case [sic], the merits of the
underlying discovery orders are naot before this
Court on appesal.

The majority is simply wrang 1o hold that appellants are
now foreclosed from arguing that the discovery orders
upon which the Dismissal Order's conlempt findings and
sancltions rest were erroneous. Furlher, | disagree with
the majority's representation that appedlants have anly
raised a general challenge to the Privilege and
Discovery Orders. See in. 15, [***40] supra, Each of
the five appellants’ briefs argue the merls of the
Privilege Order and the Discovery Order. In each bried,
the argument regarding the flaws in the Privilege Order
begins on page 12, and of thosa in the Discovery Order
begins on page 27. Appellants’ abiity to [*™549]
challenge the specifics of the Discovery Order |5 limited
by the circuit court's inadequale factual findings.

| fundamentally dizsagree with the majority’s decision 1o
limit its review of these consolidated appeals.

A, Privilege Order

Appeltants contend, and | agree, that the crcuil court
emed in finding them in contempl for viclatng the
Priviliege Order. The Privilege Order was largely
predicated on the circuit court's delermination that
appellanis had waived their attorney-client privilage,
applying the lest for waiver derved from Heam v, Bhay.
B8 FRD 574 (ED Wash 1975). The circuit court
found the statute of imitations "was a major issue in this
case” and held that by putting the statute in issue,
[*292] appellants “implicity waived their claims of
privilege with respect to documents dated (i.e. created)
moee than three years prior o the filing of this lawsuit."

Appellants comtend the circuilt court erred in adopting
the Hearn “al-lssue" walver theory In[**41] the
Privilege Crder and that this emor requires that we
reverse the contemgt findings that are based on Heam
as well as the sanctions in the Dismizsal Order. | agrea.

In my view, the circuit court erred in adopting the Heam
at-issue waiver test because this test substantially
diminishes the attorney-clhent privilege without regard to
the important public interesis that privilege is designed

lo advance.

South Carclina has long recognized the attormey-client
privilege. See, e.g, Clary v Bisckwel, 160 5.C 142

140 158 SE 223 226 (1931). The privilege Is
grounded

upsn a wise public policy thal considers that the
Interests of sockety are best promoted by inviking
the utmost confidence on the part of the chent in
dizclosing his secrets to his professional advisor,
undar the pledge of the law thal such confidence
shall not be abused by permitting disclosure of such
commumncations,

South Carolina Highway Depl. v. Booker, 260 5.C. 245,
254, 1895 SEZ 615, 618-20 {1973); see also State v
Jamgs, 34 5.0 49 57, 12 5. E 6857, 860 {1831} {"[T]he
rile of evidence which holds as inviclable professional
communications between attornay and client is one of
the mast important, and in all forms musl be maintained
in all itz imegrity.”). The attorneyp-cllent privilege & ot
absolute, rathar, s tradibonal contours balance
competing public inferests. For exampla, courts have
tradifionally  hald i [**42] doess not extend to
communications in furtherance of criminal, torlious, or
fraudubent conducl. Boss v, Medical University of South
Carofina, 317 S.C. 377 384 453 S E£.2d BB0_854-85

(1594,

Whila the clienl may waive the privilege, Dravfon v
indusfasl Life & Hesith Ins., 2056 5.0 98 108 31 S.E 2d
148 152 (1844}, the rule in South Carolina has been
that such a “waiver must be distinct and unequivocall, ™
and we have held that a claim of implied waiver should
be treated with caution, Siate v, Thomogon, 329 5.C
re, Fa-FF 495 S.E 20 437, 433 (1598). Notwithstanding
that caution must be exercised in finding [*293] waiver,
it iz widely recognized that a client mpliedly waives the
privilege when he relies on confidential communications
with his attormey to make oul a claim or defense. See
Savoe v, Lugsne 82 Sead @17 819 (Fia 1957]
(“[W]hen a party has filed a claim, based upon a matter
ordinarily privileged, the proof af which will necessarily
resquira thal the privileged matter be offered in evidence,
wiz think that ha has waived his fght to insist . . . that
the matter is privileged.”): Pennsylvania v. Hams, 612
Pa. 578, 32 A3d 243 [Fa. 2011) (TIn-ssua waivar
occurs when the privilege-holder asserts a8 claim or
defense, and attempis fo prove that claim or defense by
reference 1o the otherwise privileged material"); see
also, e.g., Sedeo Int1 54 v Corp, 683 F 24 1201, 1206
(8th Cir_1982) (courts find walver by Implication when a
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client testifies about the attormey-client communication,
places the altorney-client refationship at issue, or cles
the atlomeys advice as part of a clalm [*43] or
defense). Hearn alters his tradiional imphbed walver
standard.

Hearn summarized the factors common to  the

exceptions (o the rule of privilege as

(1) asserion of the privilege was a result of some
affirmative act, such as filing suit, [**550] by the
asserting party; (2) through this affrmative act, the
asserding party put the prolected Information at
issue by making it relevant to the case; and (3)
apphcation of the privilege would have denied the
opposing party access o information vital o his
defense.

8 FRD at 581 This statemeni of the factors far
finding implied waiver dramatically expands the
traditional rule, Because the existence of privilege for
attorney-client communications has significance only
whan the Information sought to be protected is relevant
o a caze, and when the opposing pany believes access
to the information & vital to his defense, factors two and
three operate merely to limit waiver of the privilege to
the most sensitive of ihe client’s communications.

The first factor of the Hearn tesl requires that assarion
of the privilege be the result of an affirmative act on the
part of the person asserling the privilege, such as by
filimg swit. As used by the Hearm court and as [ 44]
applied by the circull courl in this case, this factor
expands the circumstances in which a party impliedhy
waives his attorney-client privilege. Rather [*284] than
being limited to situations in which the client inserts the
privileged communications into the confroversy, waiver
is expanded fo situations in which the client raises any
issue to which the privileged communications are
relevant, As explained below, Heam has been rejected
by maost courts and many commentatorns,

Adoption of the Hearp test virually eliminates attomey-
client privilege In a wide range of cases without taking
into account the public policy on which attomey-client
privilege is grounded or that the well-setiled contours of

the attornay-client prvilege already balance the
competing public inlerests. Sae, e.g., n e Counly of

Erie, 546 F.3d 222 227-29 (2d Cir, 2008| discussing
Heam and #s criics, rejecling the Heam test, and
holding that when good faith is asserted as a defense,
waiver = Implied only when the dient relies on
privileged advice io establish good falth), Kevin
Bennardo, Al lssue Walver of the Affomep-Chent

Privilege fn Minals: An Exception in Need of a Standard,
0N M UL Rey 553 567 [2070) "By focusing on
relevancy and fairmess, the Heam test seeks to remedy
the ‘problem’ [***45] caused by the rulh-suppressing
effect of the attomey-chent privilega. The anticipatory
waivar test, on the other hand, seeks to address the
problemn crealed by one party seleclively relying on a
privileged communication while attempting to shield
ather privileged communications--thereby 'garbling” the
fruth, It is only in this truth-garbling’ scenario, rather
than the ruth-suppressing scenaro (a scenano Inheremt
in all privileges), that waiver of the privilege should be
found.” (internal foatnote omitted)); Note, Developmeants
in the Law: Privileged Commurnicafions, S8 Harv [
Bov,__ 1450 1641-42 (1985 (Heam concept of
unfairness refers o incompletaness of evidence rather
than traditional concept in privilege context of unfaimess
as sbuse of a privilege; logic of Hearn leads o
"outrageous” results).?

[295] Morecwer, particularly in the context of a stalute
af limitations defense, adopton of tha Heam lest
produceas tha resull that

M For additional crbiclem of Hesm and is progeny, see
Famington Amts Co v Libedy Mut Ins Co 142 FR D 408,
413 (0. Del. 1992 {*The core problem, according io this ine of
reasoning [crilicizing Heam], is thal edpansive language for
determining  mplied waiver leads te oa bpe of ad hoe
detarminalion that ignores the system-wida role of the
attormney-client privilege and undermines any confidence that
parties can place in that privilege. These suthorilies contend
that extremely Foeral 48] walver rules norease litgaton
costs and [udicial time spent on discovery disputes, faver the
waalthies? likgants, underming the valees served by the
privilage fules, and vary according to tha kdentity of Lhe
litiganis and their purported need for privileged information.®
(internal citations omited)); Trosteses of Elec Workers Local
M. 26 Paasion Trosl Fued v Trost Fund Advizors, tne. 266
ERO 1 (00 C 2010) Unifed States v Ohio Edisan Co, No.
C2.99-1181, 2002 L5, Dist. LEXIS 14200, 2002 WL, 1585507
W‘MW Enatﬂc_m.-ﬂ_ﬁ-z._:ﬂw
Mexico v Lypes 2000- NMCA OFF, 120 MM 487 10 P 30
166 fN.M. Gt App. 2000F Wisconsin v, Hydrile Chem Co,
220 Wis 29 &Y, 852 NW.2d 417 (Wis, CI App, 18861
Wordlslgh v. Second Jud. Dist. Cf, 117 Mev. 345 801 P.2d
1180 (Mew. 19951 Arsnson v Schroeder 140 NH 350 671
A 1033 (NWH 159351 Rhane-Fouens Rorer ne v, Home
fndem. Co, 32 F .30 851, 884 (3d Cir, 1994); Hewleii-Packar
Lo,y Pausch & Lomb, [ne, 115 ER.D. J0§ (MO Cal T907)

and Smith v, Kavanaugh, Plerson & Talley, 517 So.0d 1738
[Le TS5
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[**551] [ijn virtually every casa in which the statute
of limitations . . . is pleaded as a defense and the
client relies on the discovery rule to overcome the
limitation period, the opposing party would be able
o inguire of the chent's counsel. Did yvour client tel
you anything In confidence aboul what he or she
knew that differs from or contradicts what he or she
stated In responses o discovery?

Lanus v, City of Boslon, 433 Mags, 274, 741 N.E.2d 52,
57 (Mazss 2001} 1 agree with the Danus courl that "]
permil that kind of inquiry would pry open the aliormey-
client relationship and sfrike at the very core of the
privilege.” Jd. al 568-57

Because in my view tha Haarm at-issue waiver rula
swaaps far too broadly, eviscarating the attorney-client
privilege wilhoul regard o the weighly public [**“47]
Interest it servas, the circuil courl erred in adopling it in
the Privilege Crder. The dreult court ordered appelants
o produce documents that would have been privileged
but for the courl’s application af the Hearn al-issue test.
Il found that appellants had walved attorney-client and
"any otherwise applicable privilege” in documents
created more than three years before the lawsul was
filed that conlained appeliants” litigation and trial
sirategies "throwgh their actions (e.g. the allegations in
the . . . Comglainls).” The circuit court's daterminalion in
the hemizsal Order thal appellants wene contumacious
in refusing to produce these docurmants and that the
sanctions of dismissal [*296] and attomeys’ fees ware
appropriate dependad in part on its determination that
appellants had waived all privileges in these documents
mearaly by filing suit. Because the circuit court's ruling
was based on an emor of |law, e Heam, | would
reverse and remand for the circwit court 1o consider
whether appellants' other violations of the Privilege
Order warrant a finding of contempt. This remand
necessanly requires reconsideration of the scope of any
sanctions.

B. Discovery Order

Appelants also contend [***48] they should nol have
been found in conternpl and sanctioned for violations of
the Discovery Order. | agres with appeflants that the
flaws in the Dismissal Order finding appellanis in
viclathon of the Discovery Order require we reversa tha
Dismissal Order on this ground as well.

| agree with appellants that the frial judge's
specifiications of deficiencles in their compliance with the

Discovery Order are simply too vague, and rely too
heavily on mere references to memaranda prepared by
respondents' counsel® to support the finding of
contempt, Moreover, the decsion o dismiss the casas
amnd impose ofner sanctions for noncompliance with
discovery "should be imposed only In cases Involving
bad faith, williul disobedience, or gross Indifference to
the opposing party's rights.” MoiNair v Fairfield Cly. 379
S0 462 466 E65 SE 23 830, 832 {Cr App. 2008]
(internal citations omitted). Here, the cln::un coun's
findings that appallants® conduct rosa to this level are
inexorably tled to is findings regarding disobedience of
the wrongfully decidad Privilege Crder,

| would revarsa the Dismissal Order and remand, bul
affirm the recusal ruling as | find no evidence of judicial
prejudice in this record. State v Howard, 384 5.C 2712
G2 SE 20 47 (G _App. 2009). It is patent thal thess
cases have been pending far too long, and that
appeltants share in the responsibility for the delay. | am
optimistic that the parties and trial judge will work
diligently 1o bring these cases w0 speedy and
appropriate resalutions upon remand.

End of Documaent

* Each of the five findings of contempt In the Dismissal Crder
is supported only by citalion (o a memorandum prepared by
respondents, See HWigging v Med Univ of Sowh Camiling
325 5.C. 5092 485 SE2d 269 {Cf App 10997) (cautioning
against makance on factual stalements In memoranda
submitied [*48] by counssal),
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Text

Preliminany Matters

(1] Scope

In addition o the plaintiff parent, sibling, or other relative of a child who has died having to prove the ability of the
delendant for such wrongful death, the plaintiff must adduce evidence of the amount of damages from the loss of
the child. Accordingly, this artichk Teollects and discusses the state and federal cases
Zconsidering the adequacy or excessiveness of awards of compensatary :lamaga:s for the wrongful death of a minor
child from birth Yup to the child's 21st birthday.

This article includes casas in which the amount of the verdict is attacked as excessive, those in which tha amount
is fixed by the courl in the casa being reporied, and thosa cases in which the verdict s altacked as madeguate.
Rulings of excassivanass based upon such factors as consideration by tha jury of improper elaments of damageas
are not included, the scope being limited to those cases where it is charged that the amount awarded rapresents an
excessive valuation of the injuries proved,

EEET HQIE .

Some opinions discussed in this arlicle may be restricted by court rule as to publication and cilation in brefs;
readers are cautionad to check each case for restrictions. A number of jurisgictions may have rules, regulations,

1 The presenl aricle Supersedses he one al 49 4L 8 4tk 1076, entitled Excessiveness and adequacy of damages for persanal
injurias resulling in death of minor,

¥ The arficla includes cases sinca and including the year 1960,
¥ Accordingly, the articla does not discuss damages for death of unbam children.

i Cases are ncluded regardiess of whether the child in question was emancipated o nol or whether the paricular jurlsdiction
S01 T age of majority &1 an earlier age
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constitutional provislons, o legislative enactments directly bearing upon this subject. These provisions ang
discussed hersin only o the exlent and in the form thal they are reflecied in the court opinions that fall within the
scope of this article. The reader is consequently advisaed to consult the appropriate statulory or regulatory
compilations o ascertain the current status of all statutes discussed,

["2] Background and summary

Perhaps the most tragic civil cases are those that involve actions by parents for damages for the death of a chikd.
The parents will camy their memories of their child for the rest of their lives, and may never fully recover from their
losa, While no amount of money can truly compensate for the death of a child, the legal sq.rs'ram has determined that
the defendant must pay compensatory damages 1o the child's survivoars.

There are two types of causes of action that can be brought for recovery of compensatory damages for an injury
resuliing in death, A survival action allows for the recovery of damages for an injury suffered by the deceased up ta
the: fime of death, while a8 wrongful death action covers the time after death, and addresses ihe injury suffered by
the next of kin due to lr;a loss of the deceased rather than the injuries personally suffered by the deceased priar to
death.

As to survival actions, there can be a recovery of damages for the decedent's pain and suffering if the decedent
was partially conscious bebwean the time of the injury and the time of death, and thus damages for pain and
suffering may be awarded whare death or unconsciousness did not cocur instantanequsly. Whather the decedent
endured any conscious pain and sulfering before dying i a question of fact, and an award for pain and sullering s
sustainable on the smallest amount of evidence of pain, ¥

Wrongful death statutes vary as to the types of damages recoverable. In addition to pecuniary damages thal are
available in a wrongful death action, such as medical and funeral bills, some stalutes also allow lor nonpecuniary or
nonaconamic damages, such as loss of companionship and mantal anguish, sustainad by the survivors on account
of the decedanl’s death. Some stalutes make the surviving relatives’ emobonal loss and familial ties relevant 1o the
damages available, and some statules require a showing ol physical injury to recover damages for mental anguish
or emational distress arising out of a statutory wrongful death claim, 8Thus, many jurisdictions allow
allowing damages for the loss of consorium, companionship, society, comfor, love, affection, attention, care, and
protection for the death of a child regardless of the fact that they cannot be accurately caloulated, 9

Im general, the amount awarded may not satisfy either the plaintiff or the defendant, and in many cases the parbies
dispute whather the amount awarded was In fact correcl. It may be asked whelher the amount was shockingly high
of low, and whather the triar of fact properly ook into account the numerows factors involved in the proceedings.

The trier of fact, the judge or jury, is given great discration in its assessment of quantum, both general and special
damages. UBecause the discretion vested in the trier of fact Is so great, and even described as
vast, an appellats court should rarely disturb an award on review, " accordingly, only after making
a finding that the lower courl abused its wide discretion can the appablate court disturk tha award, and then anly to

® Lans, Childnan, Wrongful Death, and Punitive Damages, 100 B [ Rev, 437 (2030),

* Am k. 24 Death § 190.
! Stein on Personal Injury Damages § 3-58 (3d ed.).

* Am.dur 2d Death § 190,

¥ Am. Jur 2d Death § 207,
0 La, Ciw, Code Ann, . 2324.1,

" Defigans v. Ace American fps Co., 86 5o I 109 {1a Ct App, 3d G 20721
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the extent of lowerning it, or ralsing i, to the highest or lowest point which is reasonably within the discretion afforded
that court. 2For example, only if a damages award is 5o outrageous a3 to Indicate that the jury was
motivated by passion, prejudice, parliality, o considerabion of improper evidence, will the award be found
exCessive, »

Despite such high burden of proof for challenges 1o the amount of awards for damages for physical injurias, &
great number of casas have dealt with the question of the propriety of such awards for the death of a child. Many of
thesa cases have involved vehicular accidents, Accordingly, depending on the particular circumstances, the courts
have vangusly hald that awards of compensatory damages for the death in a vehicular accident of a child under
seven years of age were not excessive (§ 4), excessive (§ 5), adequate (§ T), or inadequate (§ 8), or have fixed the
amount of damages {(§ 6). Likewise, where the decedent who was killed in an accident was between seven and 14
vears of age, courts have found awards of compensatory damages to be not excessive (& 9), excessive (§ 10),
adeguate (§ 12), or inadequale (§ 13). or have fixed the amount of damages (§ 11). Similarly, as lo recovery of
compensatory damages for the deaths of older children, from ages 14 until 21, in vehicular accidents, the courts
have found awards of compensatory damages to be not excessive (§ 14), excessive (§ 15), adequate {§ 17), or
inadeguate (§ 18), or have fixed the amount of damages (§ 16). In addition, where the age of the deceased children
was nol specifiod, courts have vanously found awards of compensalory damages 1o Do nol excessive (§ 19),
axcessive {§ 20), adequate (§ 22}, or inadequate (§ 23), or have fixed the amount of damages (§ 21).

Other cases in which parfies have challenged the amounis of awards for the death of children have invalved cases
in which the death came about through meadical malpractice, defective medical or pharmaceutical products, or the
like. Accordingly, in 8@ number of cases the cours, depending on the paricular circumstances, have vanously
determined that ewards of compensatory damages for the death from meadical malpraciica or related treatment or
medication claims of a child age seven years old or younger were not excessive (§ 24), excessive (§ 25), adequate
{§ 27). or Inadequate (§ 28). or have fixed the amount of damages (§ 26). Likewise, as o challenges to awards of
compensatory damages for death from medical malpractice or related treatment or medication claims of a child
from =even through 13 vears old, courts have varously decided thal damages were not excessive (§ 20), excessive
(& 30}, adeqguate (§ 31), or Inadequate (§ 32). Funhermore, where the deceased child had been from 14 until 21
yvears of age, courts have variously determined that damages were nol excessive (§ 33), excessive (§ 34), or
adequate (§ 36), or have fixed the amount of damages (§ 35). Furtharmore, additional courts have held that awards
of compensatory damages for malpraciice or similar actions causing death of a child whose age was unspecified
were excessive (§ 37).

Other cases have involved challenges to the propriety of awards of compensatory damages for the death of a
child, where the cause of death was ofther than vehicular accidents or malpractice. For instance, thase have
involved drownings. electrocution, accidental shootings, falls, assaults, and a wide varsety of other causes, Thus.
where the child in guestion was under seven years old at the ime of death, the courts, depending on the particular
circumsiancas, hava found awards of compensatory damages o be not excessive (§ 38), excassive (§ 38),
adequate (§ 41), or inadequate (§ 42), or have fixed the amount of damages (§ 40). Similary, whare the child who
died was between the ages of seven and 13, courls hawve variously datermined thal awards of compensatory
damages for such death were not excessive (§ 43), excessive (§ 44), adequate (§ 48}, or inadequate (§ 47), or
have fixed the amount of damages (§ 45). Likewise, where a1 the time of death tha child was from 14 until 21 years
of age, the courts have reached a variety of delerminations as to the propriety of particular awards of compensatory
damages for such death, such as not excessive (§ 48), excessive (§ 49), adequate (§ 51), or imadequate (§ 52), or
thi courts have fized the amount of damages (§ 50). In addition, under the particular circumstances of the cases
presented, while some courls have held that awards of compensatory damages for the death of a child whose age
was unspecified, from causes cther than vehicular accidenis or malpractice, were not excessive (§ 53), other courts
have found such damages to be excessive (§ 54) or adeguate (§ 56), and 1l cthwer courls have fixed the amount of
damages (§ 55).

2 Delgans v, Ace American Ing. Co, B6 So. 30 106 (La C App, 3o G, 2012},
1 GAS, Damages § 458,
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[*3] Practice nates

For purposes of a survival action, proof that there had been conscious paln and suffering can be shown by
testimony of a parent o hearing the child gasp or moan at an accident scene. 14| ikewise,
conscicusness can be shown by being responsivi in the hospital to a parent, such as having movement with fingers
or head, or opening eyes. "*Parents can testify as to inability to comfort their dying child due to
ongoing madical efforts despite the child requesting such comforting. 80 any avent, recovery far
fear of impending death can be shown bazed on experi lestimony as to how long & drowning child would stay
conscious. "1t can also be shown thal the pain and suffering were great bacause of the amaount
and type of Injuries. 18

Parents and siblings can testify as io their feelings where they were present at the time of injury and death, The
parenis can testify a5 to their emotional pain while the child lingered after injury and before death.
18

In order o show damages for grief and loss the plaintiff can show that the parents and child ware very closa,
20Eor example, it can be shown that the family ate dinner together every night, attended church together as a family
at least three times per weeak, and visited with the children's grandparents, aunts, uncles, and cousins, as a family,
generally, each Sunday, #1The parent can show that they organized their life arcund the childs
cara and activilies, Hor that the child would do certain activities with the parent such as fishing.
23The plaintiff can show that the child kept up this closeness even if they were away at school. 2n
general, the parents can testify as to the emotional toll on them afier the child's death. 23p, parent
can tesfify thal they weare umable to return fo work for months after the child's death in an accident

“ Smaly v Sowlh Carlfing Oepd. of Educ, 333 §.C 208, 525 5 E 24 82, 144 Ed. Law Rep. 435 (Ct. App, 2000).

B Smally v Soubh Carcling Dopt of Educ, 330 S.C 208 528 5 F 2d 682, 144 Ed. Law Rep. 435 (Ct. App. 2000); Luna v
Southen Paciic Trarsp, CGo, 724 S W 2d 383 (Tax, T957).

8 Hurto v, MeNel-PPC, dnc, 73 S0 3d 1799 (Le Gt App. 39 Cic 2071). writ denied, 86 So. 3d 628 (La. 2013).

" Maracelo v Bosrd of Edus. of Gty of Mew York, 2 Misc. 3d 703 T80 M Y5 20 V17, 184 Ed. Law Rap. 505 (Sup 2003).

0§ esne . Stete Farm Mut Auto. dns. Co. 978 So 20 1004 da Ot App 30 Cir 2008), weit denied, 983 So. 2d 000 {La. 2005).

B Laddgwile SW Hok LLC v Lindsey. 2019 W 2147355 (Ky. CF Agp. 2000), review granted, (Mar, 18, 2020) and affa in part,
rev'd In part on ofher grounda, 2021 WL 5854555 (Ky, 2021]; Leary v. Siale Fars Mut Aufe ins Co, 978 So 24 1084 fla. Cf
App. Jd Cle 20081 wril denied, 983 So. 24 900 (La. 2008).

0 Hpnnefer v Blaine Counfy Schoo! Disl . 158 Idaha 242 346 P Ad 259, 316 Ed. Law Rep. 565 (2015)

# Haberd v, Rapides Parish Polfice Jury, 834 5o 2d 812 (La, CL App.3d Cir, 2005}, writ granted, 841 So. 2d 29 {La. 2006) and
wiit granted, 941 So, 2d 29 (La. 2006) and judgment rev'd on other grounds, 974 So. 2d 635 (La. 2007), on reh'g, (Jan, 186,
2008

2 Ridegw v, State Farm Myt Avto, Ins, Co, 870 8o, 2d 564 (La, Cf App. 1 Cir, 2007), wit denied, 572 So. 2d 1168 (La.
2008).

A Adams v. Pansh of Easd Beton Fowgs, 804 So. 20 679 (s Ci App. 1st Cir, 2001, wril denied, 813 So. 2d 1080 (La. 2002).

¥ Popee v, Sefker 274 Neb. 1. 755 N W 2d Ted (2007)

5 @rown v Stabe g el Deot of Transg. ang Dewelfopment, 166 So S 1757 fla. G App 3d Cie 2015), writ denied, 178 So.
3d 601 (La. 2015).
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2EEvidence, including expert testimony, can shaw that a parent's preexisting medical problems intensified after the
child's death. 27| ikewise, such testimony can show thal the parent suffered from mental issues
such a5 posttraumatic stress disorder or, major depressive disorder, and that the parent would nead a significant
amount of intensive psychotherapy and psychiatric care. 28|n this connection, a parent could testify
that therapy and medication had nat helped to ease the pain, 283nd that the parent continued to
visit the child's grave. 30 could Also be shown that the death caused the parents marital problems,
HFurthermore, the parent's demeanor while testifying about finding the child's body could also support a finding of
grief and thus damages. # However, the defensa can argue that the testimony of a grief counsselor
should nol be admitted. It can be argued that the expent would not testify as o anything that was outside of the
commaon experence, or common sense, of the jury, as many Il not most of the jurors had also experienced the
death of a loved ona in the past. Since the expert would add nothing beyvond what the plaintiffs themselves and
other wilnesses teslified to as (o the close relationships involved, and tha loss fall by them after the death, such
expart testimony can be unfairly prejudicial becausa of the pﬂasrh!ll‘y that the jury would give such lestimony.
coming as it did from an expert, undue weight,

As to pecuniary value of services which the deceden! provided the plantll parenl it should be noted thal many
jursdictions allow recovery for the child's companionship, incleding their advice and guidance, as the parents grow
older. Min this connection, siblings can testify that the decedent was the one whom the parents
tumed 1o for help or advice. Mareaver, the plaintiff can adduce testimony as ta the child's
employment and can angue that even without procf that some of this Income was transferred 1o the parenl. the jury
could reasonably infer thatl the child would have made such contribulions and Lhat the parent was likely lo have
accepted them, ¥Even if a child was unemployed, the parent can testify that child helped his
parent around house by cooking, cleaning, and doing maintenance wark, in addition, as to
pecurkiary value, the plaintl can prove thal the child had an  active NHlestyle with many friends.
¥The plaintiff can adduce testimony and school records to show that the child was excalling in schoal and was

® Morga v, Fedax Ground Packags Systeq, (e, 2078-NMCA-039, 420 P30 586 (NM, Cf App, 2018

Ll 5 v Fedex Grownd Packags System, inc., 2078-NMCA-030, 420 P 30 586 INM. Cf App. 20781

® Brown v. Stale gx rel, Dept of Transp, ad Developmend, 166 So Ja TTO7 (L8, Cl Ape, 3d Cir 2013). writ denied, 179 So.
3d 601 (La. 2075); Morge v, Feder Groyund Package System, Inc, 2018-NMCA-035, 420 P 3 568 (MM Ct App, 20714,

= Hulfo v MoNei-PPC, Inc, 78 So. 3d 1189 [Le CF App. Jd Cir. 2011, writ deniad, 86 So. 3d 628 (La. 2072).

® Madinez v. Greves 2003 WL 21466862 (Tex App, San Anfonio 200.3).

¥ Tawlor v Clement, 32 So 2d 1088 (Le Cf App. 3d Clr 2002), wril denled, 840 50, 24 571 (La. 2003) and (abrogatad on
other grounds by, Colvin v, Louisisns Patlenis Compsensation Fund Oversight Bd., 847 So. 2d 15 (Ls 2007)).

N Plazenca v. Budon, 440 5 W .30 139 (Tex. App. Howston 14ih Digd 2015).

¥ Angrand v Key 657 S0 2d 1146 (Fle 1555},

¥ Carey v, Lowvell 137 NS 44, 622 4 2 1273 (1993),

¥ Dutton v. Rando, 458 N.J Super, 213, 204 A 3¢ 284 (App D, 2013).

® Dutton v Rando, 458 N.J Super. 213, 204 A 3d 284 (App. Div. 2018).

5 North Siope Borugh v Brower, 215 P.3d 308 (Alasks 2009

¥ Abryzzo v, Cily of Park Ridge, 2013 Il App (1) 122360, 378 Il Dec, 259, 3 N£.3d 824 (App, C1. 151 Dist. 2013).
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completng or would be getling a high school or college dagres In a particular profession, and that
the child had clear careser goals and was in good health. “Nn order to determine loss of eamings
from a child, expert testimony may be admissible as to the use of & "productivity factor,” which takes into account
an individual's ability o influence his rate of income eaming power over time by considering objective criteria such
as age, maturity, education, and skill. Even though this factor is likely not 1o be available directly from the child, the
parent's ablities could be taken into account as a reascnable predictor of what the child's future abiliies would have
bean. N

The defense can atlempt to counter claims by one or both of the parents that they had a close emotional
connecticn with the child by painting out that the paremt in fact abandoned the child to the custody of a relative,
#Zar that the child did not visit the parent in the parent's home. I ikewise, il can be shown by
testimany or police records that the parent was abusive to the child and other siblings 10 the extent that the child did
not wanlt ta liva with this parant. 444 could be argued that where a parent had neglected the child
and lost cusicdy of the child, the parent could not establish the existence of circumstances 1o indicate that the
parent had a reasonable expectation of fulure assistance from the child, 4The defense can also
stress that the jury had to deduct past and future costs of raising the child from any award, and can point cut that
li;ia should be a significant sum where the parends has an aclive lifestyle and upscale standard of living.

On appeal, the defense can assert thal a very large verdicl far exceaded the range of fair and reasonable
compensation and should be overlurmed because it resulled from he jury's passion and prejudice against the
dafandants. *THowever, the plaintiff can point out that the trial court issued model jury charges on
wrongful death damages, which directed the jurors not 1o consider plalintiffs "emotanal distress” o "emational loss®
in their deliberations. 8

Fropriety of Particular Awards
[F&] Death from Vehicular Accldent
¥ Srevens v, Strauss, 147 Colg, 547, 384 P.2d 382 (1951} Leary v. Siate Famm Mot Awto Ins. Co. BF8 5o 2d 1004 (s Cr

App, 3d Cir, 2008, weil denied, 983 So. 2d 000 (La. 2008).
A0 Milter v. Young Men's Christian Ass'n Of America, 6590 N.W.2d 464 flowa Cr. App. 2004).

N Greer v Bryani 423 Pa. Super. 08 621 A4 24 999 {1953,

12 Baview WS 2070 WE 2357004 (5.0, Fla 2070} (applying Florida law),

0 Rideau v. State Farm Mul. Aulo. Ins, Co, 970 So. 24 564 (Ls Gl App. 1sf Cir. 20071, wril denled, 972 So. 2d 1168 (La.
2008).

# Davisw U8, 2000 WL 2337094 (S5 0 Fla 2000} (applying Florida law).

45 Estaie of Pesante ox fel Pesante v Munded, 37 A D 34 1173, 828 N Y S, 2 200 f4th Dep't 2007).

48 Hpimiicher v Steslg, 815 F Supp 20 &84 (WD lowa 2009 (applying lowa and federal law). The dafense can also stress
thal for purposes of future damages, the parents’ life expaclancies could be affected by health problams. Poppe v. Siefker, 274

Neb 1, 735 NW.2d T84 (2007,

4T Glabman v. De La Cruz, 854 So. 2d 60 (Fla. 3d DCA 2007}, Kolodzlel v, Justice Park Digteict, 2020 1L App (1) 197032-U
2020 WL 5250261 00 Ape. Cf 13t Dist 20200

4 Dutton v, Rands 458 N Super. 213, 304 A 3¢ 204 (App, i 2019].
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[*4) From birth through age six - Not excessive

Under the paricular circumstances of the following cases the courts held thal awards of compensatory demages
for the death in a vehicular accident of a child under seven years of age were nat excessive, such as awards of --

- § 150,000 awarded o father for loss of four-year-old daughter who died In an airplane crash; father had been a
happy family man, vigorous in his life and in his work but was creshed by this sudden tragedy, which also claimed

his wife and another daughter. Winbourme v, Eastern Airines, Ine., 758 F.2d 1016 (5th Cir, 1584].

-- % 300,000 to each parent and 3 200,000 to each of two surviving siblings for mental anguish caused by death of
two-year-old in aulomobile-truck accident; psychologists testified in detail as o ways in which each mamber of
family manifested greater tham normal grief over childs death; evidence of gruesomeness of child's death and
serious effect of his death upon surviving members of family, Potts v. Benjamin, 882 F.2d 1320 (8th Cir. 1385}
{applying Arkansas law).

- § 1.2 miltion for wrongful death of mather's 10-year-old daughter and § 800,000 for wrongful death of her three-
year-old daughter, and § 500,000 to three-year-oid's father, where train hit crossing car driven by mother; rejected
trial court's remittiturs of $ 500,000 from verdict for mother and § 250,000 from verdict for father, or a new trial on
damages, mother had received extensive psychiatric counseling after accident, missed months of work, and was
siill on medicaton at time of trial; father had been altentive and loving father and was deeply grieved by daughter's
death: jury ceuld form reasoned and substantated judgment aboul relationships within this family and grevous loss.
Hawk v. Seaboard System BR., Inc, 547 So 2d 668 (Fla, 2d DCA 1959).

— 5 900,000 (which ncludad § 500,000 to mother and § 400,000 to father) where six-year-oid girl killed by county
garbage truck; described as bright, alert, beautiful, obedient, happy. and loving; traumatic effect on 27-year-ald
parents. itan O v, Ol ) Fla. 3d DCA 1974

= § 30 million for four-year-okd child passenger's wrongful death and § 10 million for his pain and suffering, after
remittitur from awards of & 120 million and § 30 million, In action against manufacturer where vehicle's gas tank
exploded after rear-end coflision; procf that he might have lived up to a minute while being bumt to death. Chrysler
Group. LLC v. Walden, 339 Ga. App. 733 782 5.€.2d 754, Prod. Liab. Rep. (CCH) P 19948 (2016). affd but
criticized on other grounds, 303 Ga. 358 812 5 E 2d 244 (2018 and cerl. granted.

— § 155,000 where six-year-old girl kitled while riding bicycle. Woods v, Andersen, 145 Ga, App, 482, 243 5 E.2d
748 [1878).

— % 1,250 for death of each of bwo minors, aged twe and theee, respectively, awarded to sole next of kin, an 11-

month-old brather; aulomobile accident case. Thomas v Cagwin 43 I App &9 336 193 NE Zd 233 (2d sl
1963].

— & 5,000 for 14-month-old girl killed wihen struck by motor vehicle; driver of wehicle failed 1o stop when he heard
sound of vehicla hitting child. Morns v. Musick 88 Kan, 197,362 P 20 68 (1961).

— 5 183 milllion to estate of 10-manth-old decedent killed in automobile-truck collision, for destruction of his powar
to eam money, and § 1.475 milion to father for the loss of baby's affection and companionship; plaintiffs’ expert
economist testfied to several different calculations that he performed to project decedent's future income, based on
scenarios including level of education completed, ranging from % 1.9 to § 4.2, million; while defensa stressed limited
educmlm and modesi Inwmes of parent& court nuted amount awarded was |es55 than expert's lowest projection,

il v HI0T) (applying Kentucky law).,

— % 8,000 to estale of six-year-old killed in autormobile accidant; well and healthy; life expectancy of 46,77 yaars.
Georgs v. Evans, 405 5 W.2d 285 (Ky. 1986).
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= & 150,000 to mother of three-year-old boy hit and killed by truck, after reduction from $ 325,000; loweased amaunt
Was appropriate where mother, a sngle mother, lestilied 1o greal loss she felt as result of death of her son; received
paychialric care at because she was depressed and suicidal from the death and from wilmessing boy's crushed
body immediately after accident. Andersan v, New Orieans Public Senvice, loc.. 583 So. 2d 823 (La. 1991],

- § 35,000 in damages for pain and suffering suffered by two-year-old before he died after one-car accident,
assariedly the fault of defective road; child was conscious for some fime after he was initially injured, and coronar's
diagnosis indicated child had I;Iapres-sed fmclura of skull, contusions nr h.lnga Iamralnd [lver, muttlpl-n Imrﬂllnns.
abrasions, and contusions, Ha 3 350, 8 : 3
Cir. 2001], writ denied, 5711 So. Edﬁrﬂ r'La Z'WEJ

- & 250,000 -- & 125000 to each parent of six-vear-old victim of motorcycle accident close relationship with

parents. Pawlak v, Bropn, 430 So 2d 1346 {ia Ot App. 3d Cir. 1883), wril denied, 429 So. 24 1072 (La. 1983) and
writ denied, 439 So. 2d 1072 (La. 19583).

- § 106,085 to parents of three-month-old Infant killed in car accident; infant semiconscious 1.5 hours aflter
accident: died aight hours later; family deaply affected by loss of youngest child. Ssarcy v. Pocter, 387 So. 2d 540
= § TS,000 (incheded § 35000 awarded to father, § 40,000 1o mother); five-year-old gifl killed in automobile
accident; described as leader in kindergarien class; in cusiody of mother bul =aw bath parents on daily basis.

Anding v. Southwestern Ins. Co,, 358 So. 20 880 (La. CIL. App. 30 Cir. 7978), wril denied, 360 So, 24 1179 (La.
1978).

— § 12,500 to mather for death of five-year-old daughter killed in same automaoblle accident as father, court noting
size of awards in similar cases. Renz v. Texas & P. Ry Co., 138 So. 2d 114 (La. CL App. 3d Cir, T962).

- § 15,000 including 5 7,500 1o each parent of 19-month-old boy hit and killed by truck; robust and healthy; one of
11 children. Boyd v, Sutign, 120 S0 20 350 (La, CL App, 2d Cir, 1960},

= F 15,721.40 (which included $ 10,000 for loss of future services 1o parents, $ 4,650 for loss of invesiment, and §
1,071.40 for funeral expenses); five-yaar-old boy about to enter school killed in collision; in good health at tima of
death; loving and alfectionate son: brighl and inteligen. Dauer’s Eslale v. Zabel 19 Mich. Anp. 188 172 N.W 2d

201 (1968},

- § 7,500 (included hospital and funeral expanses af 5 5.033) awarded to unmarriad parents of 3 1/2-yaar-ald girl
kiked by uninsured motorist: child survived by parents and her threa siblings; father and mother lived together for
sevaral years; both contributed foward suppaort of household, love and discipline of children. Cobb v State Sec. Ins
Co., 578 5 W.2d 726 (Mo 1970],

- & 10,000 for death of two-year-old child in train-automobile collision. Van Buskink v Missagr-Kansas- Texas B
Co.. 240 5 W 2d 68 iMo 15671},

= § 3.2 milBon to each of three wrongful death claims where drunk driver killed parents and their four-month-okd
daughter; driver falled 1o address factors relevant to assessing compensatory damages; did not properly consider or
apply precedenis 23 1o excessiveness of awards, Henderson v, Flelds 65 5 W 30 455 (Mo, CF App. W.0. 2001,

= & 15,195 1o father for death of five-year-old son when hit by garbage truck in crosswalk; court nabing size of
awards in gimilar cases, Wyanl v Doon, 140 Manf, 187, 368 P.2d 817 {19862).

- % 61 milkon o estate of four-year-old child killed in wehicle accident batwean wehicle in which child was
passenger and shipping company’s truck: evidence presented regarding several aspects of child's life and her
relationship with her family. Morga v. Fedex Ground Package System. inc., 2018-NMCA-039 420 P.3d 586 (MM,
Ct. App. 2018).
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— % 12,725 whene 22-month-cld child killed when hit by milk truck; driver of truck admitied seeing children playing
before the accident, Gowgh v. Anson's Dairy, 11 A.D.2d 859 L Y.5 47

== 5 118.000 in favor of estate of 10-month-old child who was killed in automobile accident; no evidence of abuse
of discretion, Chaney v, Young 122 N.C App 260 458 5 E 29 837 (1996

== £ 4.500 wrongful death of four-year-old girl killed In autormobile accident. Neison v. Horton, 31 Ofio App. 2d 156,
G0 Do i i

- % 4,500 to 18-manth-oid gir killed whaen struck by truck; described as healthy, bright, and intelligent; survived by
parents and two sisters and a brother. Mitchell v, Reinhardt, 114 Ohio App. 175 19 Ohio Op. 20 58 181 N.E.2d 53
{4ih Dist. Brown County T9E60).

- § 82 500 to estate of five-year-old aid fatelly injured in accident invalving defective van: fright, pain, and suffering
after injurias; child likely fo hava gone to college and to have assisted missionary parents, Waaver v. Ford Molor
Co., 382 F. Supp. 1068 (E.0. Pa. 1874}, affd, 515 F.2d 508 {3d Cir. 1975) and affd, 515 F.2d 507 (3d Cir. 1975]

{applying Pennsylvania law).

- 5 75,000 where two-year-old girl killed in automaobile accident, father emploved as sales engineer; maother 1o
refurn to work when youngest of three remaining children reached school age; deceased described as normal and
healthy; parents had anticipated child would have had college degree; award based on parents' background and

stathon in life. Siavin v Gardper, 274 Pa, Super, 192, 418 4 2d 361 {19791,

= & 25000 wrongful death of sbeyear-old girl killed in automobile accident while walking home from school at
which she was a first grader. Beid v. Swindler, 249 5 C. 4683, 154 5 € 20 910 (1967

== § 10,000 10 father and mother for death of their foursyear-ald child killed in automobile accident, Williams v
Kitchin, 316 F.2d 310 {6th Cir. 1963) (applying Tennesseea law).

- $ 17,500 ta parent for death of three-year-old son killed when backed aver by truck, J. W, Owen, Inc. v. Bost 57
Tenn. App. 79 3684 5 W 24 499 (1967).

— % 1.3 million to father for future loss of companionship and mental anguish for loss of his three-year-old daughter

in automobile accident; award not contrary to reason, Vogler v. Blackmore, 352 F£.3d 150, 62 Fed R, Evid. Serv
1433 (5ih Cir. 20833) [applying Texas law).

- § 50,0040 in damages for the conscious pain and mental anguish suffered by four-year-old before his death from
railroad crossing collision; child lived approximately two weeks afier accident; child was completely paralyzed and
generally unresponsive; however, father testified that when he would visit child, child would open his eyes. Luna v
Southem Pacific Transp. Co.. 724 8 W 20 383 (Tex. TO8T).

[*5] From birth through age six - Excessive

Under the particular circumstances of the following cases the courts held that awards of compensatory damages
for the death in a vehicular accident of a child under seven years of age were excessive, such as awards of -

— % 500,000 {reduced to $ 250.000) for loss of love and affection of frve-year-old daughter killed in plane crash;
husband killed in same crash and mother would probably not have more children; award had been double highest
amount court had praviously approved for death of child. Transco Leasing Corp. w. U5, 898 F 2d 1435 {Sth Cir.
12890), amended an other grounds on relv'g in parl by, 905 F.2g &7 (4th Cir. 7880) (applying Louisiana |aw).

- $ 49,200 {plus funeral expenses); awarded (o nonnegligent father for mental anguish, reduced by T5% which
was amount of nagligence atiribuled by jury o mother, who received § 0, where four-year-old girl killed when struck
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by truck as she attempted to cross highway, Stull v. Regsdale, 273 Ark. 277, 820 S.W.2d 264, 26 AL R.dth 385

(1881}
— % 25,000 where six-year-old girl killed in accident. survived by father and mother and eight fiving brothers and
sisters; decadant spent last two years living with relatives, new trial granted on Issue of damages. Herbedsen v

Ruzzall 150 Colo. 110, 371 P.2d 422 {1862).

- $ 28,000 (new irial ordered unless remillitur of § 16,000 made) awarded io estate of child slighily less than six
yvears of ege; obadiant; A grade in school, healthy, second of four children; killed while alighting from school bus.
Hurtig v. Biork, 258 lowa 155 138 N.W.2d 62 (T965).

- § 325000 to mather of three-year-obd boy hit and killed by truck, reduced to § 150,000; lowered amount was
approprate where mother, a single mother, testified te greal loss she fell as result of death of ber son; received
peychiatric care 2l becausa she was depressad and suicidal from the death and from witnessing boy's crushed
body immediately after accident. Anderson v. New Orleans Public Senvice, Inc., 583 So, 2d 828 (La 155711

-~ § 2 million to each parent for wrongful death in automabile accident of their two-year-old child; while parants’
loss was great, that decedent was parants’ onby child and mother's medical condition did nolt parmit any more
children, mather not able io attend child's funeral due 1o injuries sustained in the accident, and parents would never
see their child grow up, reviewing prior awards, highesl amount reasonably within jury's discretion was $ 7 million o
each parent. Tinrgle v. American Home Assur, Co., 40 So Jd 1169 (La, Cf App, 3d Cir, 20710}, wril demied, 45 So.
3d 1095 {La. 2010) and wril denied, 48 So. 30 1095 (La. 2070) and writ denied, 48 So. 3d 1085 (La. 20170) and writ
denied, 48 So. 3d 1086 (La. 2010} and writ denied, 48 So. 3d 1096 (La. 2070).

— § 30,000 (ordered reduced to S 10,000) awarded to three-year-old boy for daath of his 5 1/2-year-ald sister in
automobile accident. Clair v. Gaudet, 144 So. 2d 638 {La. CL App. 4th Cir. 1962) [overruled on other grounds by,
Lewig v, Tilt 395 S0 2d 737 (La. 1987]).

— & 20,000 (reducad to $ 12,500) awarded o trustes for heirs of 2 1/2-year-old girl killed in automobile accident;
child, while healthy and bright, was nat shown to possess any unigue guality or interest in an objective sense.
Palmer v, Halppizok 284 F Supp, 485 (0. Minn, 1983 (applying Minnescta law).

— & 75,000 to mother and infant sister of five-year-old adopted gir killed in automabile-truck collision; remittitur of $
35,000 ordered on pain of new trial; daughier an intelligent, lovable, and beaufiful girl; strong bond of affection
existing between her and her adopted mather, Bush Const, Co. v Walters, 250 Mizs. 3584, T84 So. 20 900 (15364},

= unspecified sum reduced per remittitur to § 12,000 where four-year-old killed in accident; nothing in record on

which damage could be based other than apparent good health of infant, award as reduced was stll generocus.
Burke v. Gity of New York, 28 A.D.24 665, 280 N.Y.5. 24 633 (151 Dep't 1967).

— % 5.5 million for mental distress o parents of two boys age two and five who were killed by truck on city street;
award reduced o § 2.5 milion; mather wilnessed vickenl dealh of two of her children, wrongful death verdicts
reduced from 3 5 million for each child to 5 100,000 per chitd: $ 5 million loes of congortium reduced to § 200000
Delosovic v, City of Mew York, 143 Misc, 2d 801 541 N.¥.5 2d 685 [Sup 1959). judgment affd, 774 A.D.2d 407,
572 N.Y.5.2d BET (15t Dapt 1931).

— % 118,800 where four-year-old boy rum over and instanfly kiled by mail truck;, amount excassive as
compansatory demages; tial court instructed o attempt to measure compensation by koss of companionship and
sociaty of infant, DAmbra v. U S 481 F2d 14 25 AL R Fed 168 (1sf Cir 1973 (applying Rhode ksland law).

- & 200,000 for three-yvearald child's consclous pain and mental anguish prior to her death in motor vehicle
accident, where thers was absolutely no evidence lo suggest that child, secured in her child restraint seat directly
behind mother, had any hint of impending disaster. Vogler v. Blackmone, 352 F 3d 150 62 Fed R Evid, Serv. 1438
(5th Cir. 2003} {applying Taxas law).
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6] From birth through age six - Amauni fixed by courd

Under the parlicular circumstances of the following cases the courts fixed the approprate amounts of awards of
compensatory damages for the death in a vehkcular accident of a child undear seven years of age, delermining sums
such 85 —

= § 75,000 where two sans, aged two and three years, of young couple, drownad when ship hit bridge and sent
car into water; father drowned frying o rescue one son. Complaint of Famell Lines Inc., (8. 5. African Nepluna), 388
F, Supp, 184, 1976 AM.C. 1684 (5.0. Ga. 1875},

- 5 55,000 to parents of two-year-cld gif killed in automobile collision. Dugal v. Commaercial Stendard lns. Ca.,
456 F. Supp. 290 (W.0. Ark 1578) (applying Arkansas law).

- % 550,000 for death of sach daughter, ages three years and 18 months, whan car his wife was driving went off

Mavy pier due lo Navy's failure to make pier safe for vehicular traffic. Grayson v US P48 F Supp, 854 (5.0 Fia,
1550, aff'd in part, vacabted in par withoul opinion, 953 F. 24 650 (11th Cir. 1992) (applying Florida law).

-- 5 1.343 million for six-year-cld child kiled in collision, growing up in good home which emphasized family,
church, school, and community; had excellent relationship with her mother, father, and extended family, as well as
her friends at school, at church, and at Girl Scouts; had also shown promise as student and as a person; mother
and father never married and did not live together, being reared in single-parent home by working mother and with
her father living significant distance away in another state, Childs v LS, 823 F Supp. 1570 (S.0. Ga 159&)
(applying Georgia law).

= % 1.B5 million in damages for loss of services, love, and companionship where five-year-old wandered onlio

tracks and was kiled by freight train, fathers life expectancy at tme of trial was 27.1 years and mother's life
expectancy was 32 years. (ianivan v. CSX Transp., lnc, 4583 F Supp 2d 688 (N.O. 0L 2007] (apphying Indiana
lenar},

= 3 200,000 for wrongful death to each parent of six-year-old first grader killed trying to board school bus which
was stopped to pick him up on opposite side of road from his house; decedent was parents’ youngest biological
child, they lowed him dearly; barn with cleft palate, had undergone several major operations for ils correction; had
slight hearing loss in right ear; was parents' only child at home; additional 5 50,000 awarded each parent for severea,
debilitating, and foreseeable mental anguish or emotional distress where mother heard impact and she and father
rushed outside to behold mutilated body of their son; scene was so horrible that school bus driver wisely drove
away to avoid exposure of children on bus to its view, Dunn v. Gentry, 653 So. 2d 783, 99 Ed. Law Rep. 1164 (La.
Ci App. 3d Cir. 1995), writ denied, 655 So. 2d 335 (La. 1995),

- & 200,000 1o maother of sik-year-old son killed when struck in intersection by aulomaobile, where mother had
close and loving relationship with son, who was affectionate child, "mamma's bay,” who often kissed her, sat on her
lap, and brought her flowers almost every day, helped with his two-year-old sister; mother underwent weekly
paychotharapy sesskons with social worker for 10 months to cope with her grief, was "real nerous” since child's
death; half-brother entitled to $ 15,000 in damages for trauma he experienced whers he was walking with child at
firme of accidant and had 1o jump oul of way 1o avoid being hit by car;, bacame withdrawn, and experenced sleeping
problems as well as inlense guill fealings; trealed by child psychologist weekly for almost a year. Barmes v, Bolf
(15 So. 2d 1337, 81 Ed. Law Rep. 1219 (La. Ct. App. 4th Cir. 1953), on reb'g, (Mar. 23, 1983) and wril denied, 619
So. 2d 546 (La. 1993).

- % 50,000 — § 25,000 to each parent of four-year-obd girl struck by automobile; award for loss of love and
affection. Gonzales v. Xems Corp., 328 S0, 24 B18 (La. O App. 1sf Cir. 1876).

== § 60,000, with § 15,000 per parent per child for children, aged two and three, killed In one-vehicle accident. Cain
v Howslon General ins. Co., 327 So. 24 526 (La. CL App, 2d Cir 1978).
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— % 20472 (5 10,000 to each parent, plus § 472 special damages) awarded to parents of six-year-old boy killed

when struck by automobile. Cheramig v Great A lns, Co, 198 Sp 24 726 {la, Cf App sl Cir, 19671, wril
refused, 251 La. 25, 202 Sc. 2d 649 (1967).

= 5 1,500 each to mother and father for death of their four-year-old son in accident; evidence showed that mother
and father had been separatad many times and deceased child did not live with either; § 317.50 also awarded
father for funeral expenses. Mandand v Allstale Ins. Co., 162 S0 2d 228 (la. Cf App. 1sf Cir 7984) writ refused,
246 La. 351, 164 50, 2d 352 [1964).

—~ % 8.500 (% 1.000 for conscious pain and suffering, and % 7,500 to parents for death of young gid between two
and three years cid); avtomobile accident, Coratti v Staf AD.2d 1 Y 1 't 196.3),

— § 12,500 to administratrix of estate of four-year-old girl run down by automobile and killed instantly; action was
brought by administrainx for the berefit, in instant case, of decedent’s mother who was the sole beneficiary; irial
court refused to consider pecuniary loss of mother as proper element of damages, but included wounded feelings,
grief and sarraw, loss of companionship, and loss of love and affection of her daughter. Gregg v, Coleman, 235 F

Supp, 23T ED 5.0 1964] (applying South Caroling law).
7] From birth through age six - Adequate

Under the particular circumstances of the following cases the courts held that awards of compensatory damages
for tha death in a wehicular accident of a child under seven years of age were adequate, such as awards of -

— 5 1.4 million (reduced by remittitur from % 2 milkon) for wrongful death of each of two boys, aged six and seven,
killed when automobile burst into lames afier being struck from behind by another car. Seneral Mofors Corp, v,
Edwards, 482 So. 2d 1176, Prod. Liab, Rep, (CCH) F 10888 (Ala, 1985),

— § 50,000 for survival action where six-year-old was caught in school bus door and rum over by bus; evidence
that child was conscious while being dragged between one and four seconds; no proaf to support father's claim that
incident lasted 30 seconds or that child ever regained consciousness; 3 25,000 for wrongful death to father also
adequate although father alleged close relationship between himsell and child including testimony that they, along
with mather, Bved together as family for three 1o four years before his relationship with mother ended, and that he
saw child on regular basis thereafier; conflicting evidence regarding amount of tima father saw child; father admitted
that, in two years prior o death, he saw child no more than twe or three imes per month for no more than 30
minutes at a ime, and that ke had not seen child at all during month prior to death. Miller v. Thibeaws, 184 So. 3d
{56, 327 Ed. Law Rep. 1055 (La, Ct. App. 3d Cir. 2016), wril danied, 151 So. 3d 1035 (La. 2016),

= § 40,000 (which included $ 20,000 o each parent); wrongful death of three-year-pld son in driving off road into
bayou; boss of love, affection, and companionship. Lopitz v, Lowisiana Dept. of Highways, 288 So. 2d 269 {la. CL
App. 4th Cir. 1872).

— 5 15,000 including § 7,500 fo each parent; 19-manth-old boy hit by treck, robust and healthy; one of 11 children,
Soyd v. Sutton, 720 S, 2d 350 {La. Ot App 2d Cir, 1960,

— & 18,000 to father for death of three-year-old in automobile collision with scheol bus. Pefers v Independent
School Dist. No. 657, Mormsigwn, 477 N.W.2d 757, 71 Ed. Law Rep. 921 {Minn, Ct. App. 1891),

-~ 5 0 io father as administrator of his son's estate; child was bwo years and three months old when killed In an
automobile colisien; normal child mentally and physically; father 26 years old with live expectancy of 44 years at
time of his son's death. Wight v, Hoower, 328 F 2d 72 (Bith Cir. 1964) (applying Mebraska law).

= § 2.500 where five-year-old girl killed in automobile accident: survived by parents. Mathios v Kittrell 1960 0K
F 1 AL R 24 1227

James Hood

ROA 643



Page 13 of 20
TOALRTHhE, *T

- § 700,000 wrongful death of five-year-old killed in truck accident; although expert testimony that value of child's
life was § 1.16 million, where experl, who based his conclusion on parents’ education and on money income figures
published by Department of Commerce, added fringe benefils and omitted parsonal maintenance costs, Thurmon v
Sellers, §2 5 W.3d 145 (Tenn. CL App, J007).

- % 17,500 awarded to parent for death of three-year-old son killed when backed over by truck. J. W Cwens, inc, v,
Bost 51 Tenn. App 7D, 384 5 W 3d 409 [1057),

I"8] From birth through age six - Inadeguate

Under the particular circumstances of the following cases the cours held that awards of compensatory darmagaes
for tha dealh in a vehicular accident of a child under seven years of age wers inadequate, such as awards of -

—~ & 1,520 {in addition to $ 25,000 to mather individually) 1o mother as adminisiratnx: of estate of five-year-old son
killed in automobile accident; child was bright, heallhy, and attractive and was being raised in wholesome family
anvironmant with his fortunes on rise; administratrix entitled o some damages for loss of decedent’s prospective
astate; new tnal granted. Perez v. Amencan Mul. Lisbility fns, Co., 288 So. 2d 547 (Fla. 2d OCA 1573},

— % 5,000 to estate of four-year-old child passenger killed in train-van collision; § 2,116 of award coversd amaunt
spenti by estale for child's funeral and burial expenses, evidence that decedent was intelligent, vivacious child who
brought love and joy to her father; presumplion of pecuniary loss was in force and was unrebutted. Carder v,
Chicago & fMinois Midland Ry, Co., 168 WL App 3d 852 119 N Dec 184, 532 NE 2d BES (4th Digt, 12581
(overruled on ather grounds by, in re Eztate of Findey, 151 1 20 05 76 I Dec 1, 607 N E 2d 699 {19921},

=% 1,500 {of which $ 595.90 was for medical, hospital, and burial expenses; new tral ordered as to bolh liability
and damages) awarded 1o administrator of estate of 18-month=cld boy killed by backing truck; recovery permitied
far grief, anguish, and |oss of companonship, as well as for pecuniary loss lo parents. Corman v, WEG Dial Tal.,
inc. 1894 Kan. T83 402 P 2d 112 (15465).

— % 0 1o father of 7 1/2-year-old son, raisad o § 50,000 as lowest reasonable amount for daath from accidant while
child was riding all-terrain vehicle; where although parents divorced and child lived with his mother, child and father
enjoved close and continuing relationship, Antley v, Yamaha Maotor Corp, S A 539 So 2d 696, Prod, Liab. Rep.
(CCH) P 12203 (La. Ct. App. 3d Cir. 1888),

— % 15,850 (which included $ 8,350 o father and § 7,500 to mother), increased to § 25,850 (§ 13,350 to father and

§ 12,500 to mather); five-year-ld gir killed when struck by truck, Yates v Kimble, 256 So. 24 303 {la Ct App 15
Cir. 15710,

=% 1,500 (increased to § 5,000 divided between parents); death of child of expectant mather injurad in automobile
accident; child lived for an hour afier delivery; parents had one other child, aged 10; parents did not see child, Hgif

=5 18,884 .40 (§ 9,884.40 to father and § 9,000 to mother), increased to § 21, 428.90 {5 11,428.90 to father and §
10,000 1o mother), for death of daughler aged six years, 10 monihs, and eight days, struck by automaobile. Kofler v
Lougue, 158 So 20 347 (La CI App. 4ih Cir, 1964).

— § 2,500 to each parent, increased o 5§ 7.500 to each parent; 2 1/2-year-old deaf and dumb child killad by baing
run over by autormobile. Burmaman v, LaPrairte, 140 So. 2d 710 {la. Ci. App 3d Cir. 1962).

— § 7.000 to parents of 22-manth-old child killed in automabile accident; hospital, doctors’, funeral and cemetery
expanses of § 2,732.80; life expectancy of 74.8 vears; net value of life estimated at § 120,89

new Irial crdered unless additur of § 13,000 accepied by defendants. Warren v, Ailgood, 344 So. 20 157 (Miss,
1877
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-~ 8 500 to mother for death of her seven-month-old ilegitimate child; automobile accident; reversed and
remanded on issue of damages. Hinton v, Delcher Brog, Moving & Storage Co., 250 Miss. 535, 160 So. 2d 694
(1964), suggestion of error sustained, 250 Miss. 535 162 So. 2d 657 (1964) and opinion amended on other

grounds, 167 3o 20 813 (Migs 1064),

= % 5,000 for death of six-year-okd child in automaobile accident; although recegrizing verdict as inadequale, court
refused 1o grant a new trial on damage issue alone, where jury's verdict was possibly a compromise verdict
because of close quastion as to Rability. Badon v. Gaffith, 253 F. Supp. 774 (D5 C 159646) (applying South Camdina
|amw].

— § 2,000 new trial ardered; five-year-old twin boy fatally injured in automobile-pedestrian accident; medical and
funeral expenses tolaled § 1,452 leaving only § 548 for pecuniary loss, grief, and suffering, and loss of
companicnship, society, and love; some evidence verdict was result of compromise following close question on
liability. Larning v. Schulte, 82 8.0 528 149 N W.2d 765 (1967,

- § 3,000 for death of 20-monih-old boy who was run over by his uncle; spedial damages iotaled § 2,851.31,
leaving little for grief, solace, and loss of companionship; inadequate as matier of law. Hall v, Hall, 240 Vs 360, 397
5.E.2d B20 {1090,

9] From seven through 13 vears old - Noi excessive

Under the particular circumstancas of tha fallowing casas the courls hald that awards of compensatory damages
for the death in & wehicular accident of a child from saven through 13 yaars odd were not excessive, such as awards
of —

— § 150,000 awarded to father of eight-year-old gifl who died in an airplane crash; father had been a very happy
family man, vigorous in his life and work, but was crushed by this sudden tragedy, which also claimed his wife and
another daughter, and remained los! and disturbed. Winboumne v. Eastern Aidines, Inc,. 758 F 2d 1018 (5th Cir
f984).

- & 75,000 compensatory damages where seven-year-0k] died when his grandmother's new pickup truck stalled

and was struck by tracter trailer truck. General Motors Corp, v, Johaston, 592 So. 2d 1054, Prod. Liab. Rep. (CCH)
P 13074 {Aa. 1992).

= § 35,000 to estate of 11-year-old girl killed In rallroad erossing accident; honor rofl student; extremely good

health; weil-adjusted socially; fine relationship with family. Southem Pac Co. v Bames, J A0z, App 483, 415 P.2d
878 (1966).

— % 65,000 — % 50,000 to parents and 3 7,500 each to a brother and sister of an eight-year-old boy who was killed
when an automabile in which he was a passenger was struck by frain. Scowile v Missour Pac B Co 458 F.2d
B35 (8ih Cir. 1972] (applying Arkansas law),

— & 35,000 (including § 2,000 funeral expenses) awarded 1o administratrix of estate of 12-year-old girl struck by
automabile and killed instantly; decedent was good student and possessed unusual musical talent; mother required
miedical attention because of resulting mental anguish; decedent had helped with housework, Norman v Gray, 238
Ark 617 383 5 W.2d 489 (1964),

~ 5 25,000 awarded to father and mother far mental anguish, plus $ 664.52 funeral expenses; automobile collision
killing 10-year-old girl. Tiner v Tiner, 238 Ark, 222 370 5 W. 2 425 (1064],

- § &5 milion past and $ 10 milion future damages 1o each parent of 13-year-old son who was 98% burned In
automobile accident and died two hours after reaching hospital, General Motors Corp. v, McGee, B37 So. 20 1010,
Prod. Liah. Rep, (CCH) P 16477 (Fla. 4th DCA 2002}, as modified on clarification, (Mar. 5, 2003},
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-~ 5 1.2 million for wrongful death of mother's 10-year-old dawsghier and § 800,000 for wrongful death of her three-
vear-old daughter, and § 500,000 to three-year-old's father, where train hit crossing car driven by mather; rejected
trial court's remittiturs of $ 500,000 from verdict for mother and § 250 000 from verdict for father, or a new tral on
damages, mother had received extensive psychiatric counseling after accident, missed months of work, and was
still on medication at time of trial, father had been atlentive and loving father and was deeply grieved by daughter's
death; jury could form reasoned and substantiated judgment about relationships within this family and grievous loss.
Hawik v. Sesboard System RLR., Inc., 547 So. 2d 689 (Fla. 20 DCA 1985).

— 5 25,000 awardad to mother of 7 1/2-year-old boy killed by truck while crossing an intersection. Ryder Truck
Rental, Inc. v. Cogper, 158 So. 2d 254 (Fla. 24 DCA 1963},

= % 8 million in product liahikty action for full value of 19-year-old car crash victim's e, § 1 million for consciows
pain and suffering, and $ 3,000 for funeral expenses, was not excessive; death from postoollision fire and heat.
Mazon v Ford Mofor Co, fng, JOF F 3d 1271, Prod. Liab, Rep. (CCH) P 16431, 53 Feg B S, 39 1330 (11h
Cir, 2002) (applying Georgia law].

- % 1.2 miltion o parents of seven-year-okd child killed In muliple car collision; court stating that while no eaming
capacity had been established, value of child's life could be established by the enlightened conscience of an
impartial jury as applied to the evidence in the case, including testimony as to the child's age, life expectancy,
pracocity, health, mental and physical development, and family circumstances. Reliance ins. Co v. Brdges, 1648
E8. App. 874, 317 S.E. .20 153, 490 A L . 4th 1047 {1963).

—~ % 80,000 awarded io mother of 12-year-cld girl killed in crossing collision between automobile and irainm;
periprmed services around home in efficient manner; chadient person of average intelligence, and determined
individual, Seaboard Cosst Line R, Co. v. Duncan, 123 Ga. App. 479 181 5.E.2d 535 (1971).

- 5 55,000 general damages 1o estate and parents, plus § 7.315.52 special damages. less 20% for fault of 10-
year-pbd child who was struck and killed while crossing a road, In or near crosswalk, Weegand v, Cotberd, 68 Haw,
4 18 F22d 1

— % 35,000 for wrangful death of 11-year-cld gid in automobile accident, courl noting size of awards in similar
cases. Kinney v. Smith, 85 Idaho 328, 508 P.2d 1234 (T973).

— % 75,000 (including § 50,000 punitive damages); 12-year-old boy killed when attempling o board bus; oldest of
four childran, he did all outside family chores, repaired walches and telavision ssls and was employed by
newspaper; contributed to family purchases; assisted parents in caring for children; planned to go to collega.
Mattyasovszky v. West Towns Bus Co., 21 I App. 30 46 313 N.E 2d 456 (2d Dist 1974), judgment affd, 61 M. 24
a1, 330 NE. 2d SO0 (1OF5].

- % 10,000 to mother 85 administratrix of estate of decessed 11-year-old girl struck after alighting from double-
parked taxi in which she had been a passenger; mother, nine-year-old sister, and 14-year-old brother survived.
11 V. r Taxi Co i, , 1.1 73 it T964).

= % 1,250 to sole next of kin, an 18-maonth-old boy for death of his eight-year-cld brother in automaobile accident.
/i t i x 1 "

- % 180,000 {included § 100,000 awarded to father as administrator); seven-year-old boy killed when accelerator
stuck on aulomakile in school vard; described as very inteligent with unusual @lent for drawing cartoons, portion of
award based on value of estate that would have accumulaled had child lived out normal life span; survived by
parents. Haumersen v. Ford Molor Co., 257 N.W.2d 7 lowa 1977

— § 25,000 for wrongful desth of 10-year-old pedestrian hit by car, good student; attractive; in apparent good
health; pleasing countenance; life expectancy 60 years. Leger v, Walking 448 5 W.2d 423 (Ky 1970/,
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— § 350,000 for mental anguish and % 125 000 for |oss of consorfium o each parent where 12-year-cld daughter
killed in wan-train colfision; they witnessed their oldest daughter lying at accident scene; mather had continual
feelings of guilt over not driving girts to church hersalf; close family before accident and they always did some type
of activity together; strain placed on mamiage by accident; parents also confronted with severe guadripleglic injuries
sustained by other sibling, which complicated their grieving process because family lived with accident daily.

N } e -

— § BT 400 in general damages to parent of 12-year-old son kiled in accident in wrongful death suit, in light of
evidence of parent and son's pain, suffering, and distress. Scarbrough v. 0.8 Guard Dogs, 875 So. 2d 239 {La. Cf
App. 1sf Cir, 2004), wiit denied, B&2 So. 2d 71127 (La. 2004).

= § 150,000 for mental anguish, and % 350,000 wrongful death, to mother of 11-year-old who died in accident
whara ona of mothar's laslt memories of har daughtar was looking over al her after sccidant and noficing her head
was hall-missing and thal she was making gungling sound; severe depression since accident, severe positraumalic
strass; still carrad teddy bear daughier had been carrying; 5 150,000 in survival action high but not abuse of
discretion where although davghter did not live long after accidenl she was obviously aware that she was hurl
senously; she could follow commands as she was able o squeeze reverend's hand on request; very probable that
she saw bus jusi as it was about to direcily impact side of car where she was seated; mother heard her gurgling.
Cox v, Moore, 805 So,_2d 277 (La. Cl Appe. 3d Cir, 2001), writ denied, 817 So. 2d 84 (La. 2002).

= $ 272,000 o mother in general damages where 10-year-old daughier was killed in one-car rollover accident
while mother driving, caused in part by defect in highway. Cafre v, Stale ax rel. Deptl, of Transp, and Development
f75 3o 20 1252 (La, Cf App. 3d Cir, 2000), writ granted, 793 So. 24 171 (La. 2001) and judgment affd cn olhar
grounds, 817 So. 2d 1107 {ta 2002).

—~ % 450,000 to each parent of 11-vear-old child killed when struck by a car; brial court noted that this family was
ona of closest he had observed; chikd was active in school and dance which har parenfs always attended: well-
rounded, creative person; loss of child devastating loss to family and friends; family had therapy including group
therapy to handla their grief, father identified book that child's friends and classmates assembled about har; %
50,000 nol excassive for emobonal dislrass o molthar and brother where they saw her struck and killed as she
crossed highway,; brother had episodes of crying and illness; mother was still obtaining counsaling and worked half
days with minimum work load. Craighead v. Preferred Risk Mut. Ins. Co., 789 So. 24 112 (La. Ct. App. 2d Cir.
2000}, writ denied, 777 50, 24 1230 (La. 2000).

- § 175,000 to each parent for wrongful death of 11-year-old son in accident, and survival award of § 7,500 for
"pre-impact fear" experienced by son prior o death.; as to wrongful death, son and his parents experienced
unusually cloge, loving relationship as older brothers were marmied =0 he was like an only child; mother took plano
lessons 50 she could accompany her son during his viclin lessons and recitals; parents complelely devastated by
son's death; mother had extensive counsaling, went o son's grave twice daily for thwee years, as to pre-mpact fear,
reasonable for thal court 1 conclude that son was probably extremely frightenad while being thrown around in truck
as it overturned several times and as ha was ejected from wehicke. Hood v State Through Dept of Transp and

Revelopawean, 587 o 2d 755 (La Cr App, 2d Cir, 1991), wril denied, 590 So. 2d 81 (La. 1991) and wril denied,
590 Sa. 2d 62 {La. 1991) and wril dended, 590 So. 2d 82 {La. 1997).

— % 150,000 awarded to parents of 11-year-old girl killed when automobile she was riding in dropped off road onto
shoulder and went out of control; girl described as being unusually gifted and infelligent, and as having closa and
loving ralaticnship o mother and three-year-old brother. Kooifs v, Stale. Depi. of Highways, 395 5o 2d 418 {15, Cf.
App, 3d Cir. 1987), writ denied, 400 So. 2d 669 (La. 1987) and wril denied, $00 Sao. 2d 670 [La. 1981),

- § 125,000 to mother of three children, age 15, 13, and 9 killed in truck accident; children had infimate and
affectionate relationship with mother; did well in school, active and well adapted socially; two married daughters
also killed. Dixan v. Wiley, 325 So. 2d 653 (La. CL. App. 3d Cir. 1875).

- § B0,000 which included § 40,000 1o each parent for death of 13-year-old child killed in automobile accidant; loss
of love and affection; helped parents with a business enterprise which included working with horsaes; close and
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devoted family; exceptional student. Wiight v. Romane, 278 So, 2d 735 (La. Gt App. 18l Cir, 18731, wril denied,
281 So. 2d 757 (La. 1973} and writ denied, 281 Sc. 2d 758 (La. 1973},

- § 30,000 (5 15,000 to each parent) for death of 13-year-old boy,; collision between automobile and mator bike;

only chikd; well-rounded boy of whom parents could be proud. MeCanathy v, United Senvices Aufo. Ass'n, 188 So
2d 470 (La. Ct App, Jd Cir, 1966).

— % 24 000 (% 12,000 fo each parent), 13 1/2-year-cld boy of above average intelligence nit by aulomoblle while
riding his bicycle; close and affectionate family. Famfienof v. Wood, 140 So, 29 34 (La. G App 3d Cir, 19621

— 5 1.145 million to administrator of 13-year-old boy's estate whan he was hit and killad by city garbage truck: loss
of society and companionship shown; beft two parents and three siblings. May v. City of Grosse Pointe Park, 122
Mich, App. 295 332 N.W.2d 411 (1083).

- % 10,000 for each of two eight-vear-old children killed in trein-sutomobile colision. Van Buskitk v Missouri-
Kansas-Texas R. Co.. 348 5. W.2d 68 (Mo, 1961,

= % 15,000 for deatn of 13-year-old gin; car in which girl was riding hit rear end of truck just ahead which stopped
withoul warning. Laffgrty v. Wattle, 349 5.W.2d 519 (Mo, Tt App, 1961).

- % 40,000 where 11-year-old gl killed when hit by piekup truck while riding bicyele at night; described as bright
and companionable. Caradod v, Fitch, 200 Neb, 186,263 N.W.2d 649 (1978).

- % 57,000 to parents of seven-year-cdd boy killed by automobile while riding bicycle; work life expeclancy of 43.4
years; father's net average incoma of § 4,978 used as basis for predicting eaming capacity of son. Wilsan v. Wilia,
86 NM. 5, 518 P.2d 1209 (1974}

- & 50,000 to parents of 12-year-old boy struck by sutomobile; court considering proaf of age, character, and
condition of youth. Parilis v, Feinstein 49 MY 30 G84 420 WY .5 2d 165 406 M. 2d 1053 [{380).

- % 20,750 awarded to father for death of 13 1/2-year-old son; father in poor health, and son showed evidence of
industry and demaonstrated inclination to help father; child died less than cne hour after auiomobile accident and did
nat regain consciousness. Bruck v. Mealto Trucking Corp., 20 A.0D.2d 521, 245 N.Y.5.2d 232 {15t Dep't 1963},

- % 2.5 million In general damages, § 20 in property damage, and 3 2,996.57 in funeral expenses for death of 10-
year-old child in railroad crossing accident, damages for loss of 10-year-old girl not easily quantfiable, so cour
would not disturb jury's damage award. Sheets v Nodolk S Corp, 108 Ohio App. 3d 278, 671 NE 20 1364 (3d
Duzr Seneca County 1996,

- § 50,000 (which was in addition o 5 1,568 award in death action) 1o estate of 8 1/2-year-old accident victim whao

was practically assured of lifelime employmaeant in father's prosperous and growing business. Bizan v Vargo, 185
F. Supp. 73{ED. Pa. 1960}, judgmenl aff'd, 286 F.2d 169 {3d Cir. 1961} (applying Pennsylvania law).

- % 35,000 {5 5,000 consideration raceived for covenant not 1o sue driver affsal agains! amaount); rna-year-ald girl
struck by car when she ran out from behind defendant’s truck. Truesdale v South GCarofing Highway Depl. 264
S.C. 221 213 5.E.2d 740 (1975) ([overrled on other grounds by, McCall by Andrews v. Batson, 285 S.C. 243, 329
5.6 2d 741, 25 Ed. Law Rep. 656 (1985))

- 5 310,000 survival damages where eight-year-old daughter killed while crossing road; support for finding
conscious pain and suffering where father testified that when he first amived at accident, his daughter was gasping
for air and moaning somawhal, and in hospilal she had movement with her fingers. Smalls v South Carpding Depl
of Educ, 339 5.C. 208 528 S.E 2d 682, 144 Ed. Law Rep. 435 (CL App. 2000).

- § 16,500 to estate of seven-year-old gid for loss of companionship, society, advice, assistance, and protection;
kilfed in auvtomobile-pedestrian accident; bright, affecfionate, kindly child who did well in schoal and church
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activities; energetic, active, cbadient, helpful child and integral pan of clasa-knit family. Andersan v Lale 88 5.0
1 1874).

— § 75,000 whare 11-year-old boy killed when struck by bus backing up street, Strather v, Lane 554 5 W .2d £31
[Tenn. Cf App. TA75)

— § 20,000 to parents of 11-year-old boy killed when siruck by automabile; strong, healthy, inteligent, with above
average grades in school, McBee v. Willams, 56 Tean App 232, 405 5.W. 20 668 (1966],

- & 50,000 (reduced at suggestion of trial judge from § 76,105 and accepled by plaintiff]) to estate of ning-year-old
boy with life expectancy of 60.8 years, killed in automobile-train oollision; industious with good personal habits.
Southem Ry, Co. v, Sloan, 56 Tenn App, 380, 407 5.W 2d 205 (19635).

= & 22 500 for the deaths of each of two girls; aged 11 and 13, when sinuck by train while crossing rallroad bridge.
Southem Ry, o, v Miler, 285 F 2d 202 &85 A L R 24 842 (6th Gir, 1960 (applving Tennesses law).

= 5 1.57 million total whare seven-year-old hil by ruck, award 1o mother of $ 100,000 for past loss of society, $
300,000 for future boss of society, § 200,000 for past mental anguish, and $ 200,000 for fulure mental anguish
where she exhibited signs of paranola, hysteria, and sevare anger as resull of her son's death; § 60,000 for fulure
loss of society and 3 100,000 for future mental anguish to father where good relationship with son; 5 600,000
conscious pain and mental anguish where testimony that he was moaning and screaming, fell severe paln for at

least 15 minutes. Guzman v. Guajardo, 761 S5 W.2d 508 (Tex, App, Corpus Chrigll T888), writ denied, (June 14,
1984},

= § 9,500 awarded to father for death of son killed when bay fell from and was struck by emiployer's backing truck
(included $ 4,500 for loss of son's services and contributions o famlly; 3 5000 for son's mental anguish before
death); 13-year-old boy was youngest of 5 children, had for pas! twao years contributed 1o family Income by picking
watarmetons full time during summer and by selling newspapers after school; since mother's death two years pricr
i fatal accident, boy willingly took responsibility for household chores, including cooking family meals; described as

hard working and extraordinary. Green v Hake, 590 5 W2d 231 (Tex, Ciy, App. Tyler 19790,

[*10] From seven through 13 years old - Excessive

Under the parlicular circumstances af tha following cases the courts held that awards of compensalory damages
for the death in a vahicular accident of a child from seven through 13 years ald were excessive, such as awards of -

- 5 1.56 million where 13-year-old child died as result of automobile accident caused by uninsured moforist;
repetitive, highly emotional testimony on maother's inability to cope with her son’s death, and impermissible "golden
rule” arguments made in closing argument so infected proceading that jury's award had to be reversed as being
product of passions and emolions rather than evidence presented, Harbor Ins, Co. v, Miller, 487 So, 29 45 (Fla, 3d

CA {1986),

- § 20,000 remandad to trial couwrt to enter appropriate remittitur or grant new trial on question of damages, award
o administrator of estate of eight-year-old girl killed in automobile collsion. Burch v. Gilbert, 148 So. 2d 259 (Fla

15t DCA 1963,

= § 837,500 to husband vpon death of wife, mother, and eight-year-cld son; lump-sum verdicl; death caused by
airplane crash; court, in ordering remitiitur or new trial on issue of damages stated thalt maximum that could be
awarded for death of wife was § 250,000 for emofional koss, apart from economic loss, maximum award for loss of
mather was § 150,000, and for |oss of son was § 225000, Caldarers v. Eastern Airlines, inc,, 705 F.2d 778, 12
Fed B Ewia Sene. 1998 [5th Cir. 1383) (applying Louisiana law).
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— % 237,500 [raduced to ¥ 178,125) awarded 1o 11-year-old boy; figure included damages for death in automobile
accident of 43-year-old father and 44-year-okd maother, who had been very close to him, and nine-year-cid sister, to
whom he was closely attached, Thibodesuy v Brown OF Tools, fnc.. 182 F. Supp 485 {(W.0 Ls. 1987), judgment

affd, 307 F 2d 255 (5th Cir, 1962) (applying Louisiana law).

= 3 B40,000 to mother and § 360,000 to father for wrongful death of 10-year-cdd daughter hit by a truck as she
crossed the streal, reduced 1o $ 575,000 to mother and $ 250,000 1o father, bazed on comparison with other casas
in which damages had been awarded to parenis for wronglul death of child, loss of child was emotionally traumatic
to parents; however, while father visited child regulary and conifibuted o her support throughout her life, child did
not live with him or visit him at his home, bul child had lived with mother since birth and mother organized her Be
argund child's care and activities. Bideay v. Stale Farm Mut. Auta, Ins. Co., 970 So. 24 564 {la Gl App. Tst Cir.
2007, writ deriied, 972 So. 2d 1168 (La. 2008).

- % 6,581 (of which $ 581 was for burial expenses, doctors’ bills, and ambulance charge, verdict set aside on
instant appeal, and judgment of § 3,581 entered) awarded to estate of 13-year-old child killed in automobile
collision; life expectancy of 56.57 years; died a few hours after collision, never regaining consciousness; decedent
was bom with cerebral palsy, which affected her balance; had been unable fo walk without aid of crutches or a
walker; could nod hear or talk, but could see; prior to accident anly work performed was washing housshald dishas
and helping with household chores. Pierce v, Mowry, 106 NH 306 210 A 20 484 (1965],

- % 25,000 for conscious pain and suffering reduced to § 15.000; also awarded § 50,000 for wrongful death; 12-
year-old boy killed when bicycle siruck by aulomobile; remained conscious shghtly over one hour afier accident,
Parilis v. Feingtein, 71 AD2d 617, 418 NY.5 20 138 (20 Dep'? 1978), order affid, 48 M. Y. 24 984 420 N.Y.S.2d
165, 406 N.E 2d 1059 (1580},

— § 65,000 for death in accident of child nearly 10 years old; highly inteligent; helpful and affectionate at home;
remitiitur to § 40.000. Lewis v. Mecca, 56 A.0.24 716, 392 N.Y.5. 24 773 (4th Dept 1977).

= § 3.2 million, with ¥ 2.3 million economic kss and § 900,000 pain and suffering, where nine-year-old kiled in
accident, remittitur of pain and suffering award to $ 200,000; child died from third degrea burns over 100% af his
body, expen opinion that he was conscious for only several seconds after impact prior to his death, Teamann v

Zalns, 811 A: (abrogated on other grounds by, McCreesh v Cify of Philadelohia, 585
Pa 211, 888 A 2d B84 (2005]).

- § 1.25 million where 13-year-old pedesirian killed by vehicle, remittilur of $ 598,768 and total damage award of §
£51,232; no evidence of pain and suffering; no proof victim conscious after accident, expert tastimony evidencad
that pecuniary value of life was likely to have been & 645 000, Dunn v. Daws. 2007 WL 874632 (Tean. CI. App.
2007).

- % 35,000 reduced by § 8000, where 10-year-old girl kiled as resull of automobile accident; survived by parents,
a sister aged 30, a brother aged 28, a brother aged 15, and a retarded brother aged 10; deceased helped care for

retarded brother. Denby v, Davis, 212 Va, 836, 188 S.€.2d 226 (1872),
[*1] Decedent from seven through 13 years old - Amount fixed by court

Under the particular circumstances of the following cases the courts fixed the appropriate amounts of awards of
compensatory damages for tha death in a vehicular accdant of a child from seven through 13 years old years old,
determining sums such as --

== 3 175,000 to mather where seven-year-old bicyche rider was hit by a pastal fruck; child lived with his mother and
they had close, loving relationship; § 100,000 although child did rot live with his father at time of his death, they had
continued 1o sse each other; father continued to take interest in his son's happiness and well-balng. Wilson v. U5
B74 F Supp. 128 (MDD La 19585) (applying Louisiana law)
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-- § P8 668.98 where 13-vear-old adopted daughter died in collision; lived with step father for approximately 10
years, close ralationship; § 5,000 damages awarded Io natural mother who relinquished custody of daughter
approximately seven years prior o accident; infrequent personal contact, but mather and daughter maintained
communicaton through telephona calls and letters, Chausse v, Southland Caorp., 400 So. 2d 1195 (La Ot App. st
Cir. 1581}, writ denied, 404 So. 2d 278 {La, 7987) and writ denied, 404 S0, 20 497 (La. 1987) and writ denied, 404
So. 2d 498 (La, 1987).

- § B1,275.51 awarded to parents of 12-year-old child struck by automobile; § 40,000 awarded 1o each parent and
% 1,275.51 awarded to father as special damages; affectonate child, athletic and oulgoing, very close o parents.
Abizzi v. Employers Ins. of Waussu, 351 So. 2d 258 (la Cf App 3d Cir 1977F), writ denled. 353 So. 2d 1037 (Lo
1878) and writ denied, 353 S0, 24 1037 (La. 1978),

— 5 70,000 where 11-year-old boy injured In automobile accident at age 7. died during epileplic seizure four years
later, Mokd ters lns, Co,, 311 75}, writ denied, 313 S0 24 840 {La.
79735).

- & 31,726 (which Included § 15,000 to each parent and § 1,726 funeral and burial expenses); 11-year-old boy
killed instantly when bicycle he was nding collided with automobile; parents had a number of other childran.

Boudreaux v, Ailstate ins. Co., 258 So. 2d 710 (La. Cf. App. 3d Cir, 1972).

— § 10,000 to mather for death of 10-year-old daughter killed in automoblle accident. Bregus v, Flithers, 144 5o,
20 574 (la Cl App. &th Cir. 1952}

— 3 14,152.59 (5 4,152,59 special damages, § 5,000 to surviving father, and § 5,000 to surviving mother) where
11-year-old child killed when automabile in which he was riding collided a1 night with bull on highway, Kennedy v,
Frierson, 142 S 29 838 (la Cf App 2d Cir 1962],

[*12] From seven throwgh 13 years old - Adeguate

Under the particular circumstances of the following cases the courts held that awards of compensatory damages
for the death in a vehicular accident of a child from seven through 13 years old were adequale, such as awards of -

=& 1.4 million (reduced by remittitur from $ 2 milllon) for wiongful death of each of two boys, aged six and sevar,
kifled when automoblle burst into flames after being struck from behind by another car, General Mofors Corp, v

Edwards, 482 50 2d 1178, Prod. Liab. Rep. (CCH) P 10888 (Ala. 1985).
= § 12,000 awarded to parents of aighi-year-old girl killed in automobile accident; burial expensas amounted o $
1.01

court stating that the verdict did not present the gross inadequacy requiring an additer. Hemandez v, Stale, 128
Ariz 30 5§23 P.2d §15 {Ct. App. Div. 2 1980).

— 5 50,000 for past pain and suffering, and § 100,000 for future pain and suffering, to noncustodial father of 11-
year-old son who died in automobile accident. Coling v, Dowgiass, 874 So. 2d 629 (Fla. 4th DCA 2004).

— § 50,000 — % 25000 to each parent of eight-year-old gil kiled when sireck by avlemobile: found ta be
comparable to other awards in similar cases. Qupuy v. Pigroe, 285 5o, 2d 321 (La. Cf App, 3d Cir. 1973).

= § 11,000 where ¥ 1/2-year-cld-girl killed when struck by avtomobile; had 10 of between 40 and 50; was able to
bathe and dress herself, helped wash and dry dishes and made beds; neighbors testified that they loved the child
and at times looked after her, parents resisted physician's suggestion that the child should be placed in special
school, mother was divorced and scle support for child and her other two children. Comeaux v. Dupuis, 254 So. 2d
687 (la Gt App. 3d Cir 18711
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- % 1,500 each; 9- and 13-year-old children killed in automobile accident, children, whose parents were divorced,
made no contribution of eamings olher than o their own supporl and probably would nol have done o in fulura,
Selders v. Armeniroul_ 152 Neb_ 291 220 N W.2d 222 {1974

== § 0 1o father for death of 12-year-old daughter in accident; oldest of four children; no pecuniary loss said to have
resulted to father from death of child. Donlesa v, Carpenter, 271 Wiz, 2d 390, 124 N W 2d 305 (1963).

[*13] From seven through 13 years old - Inadequate

Under the particular circumstances of the following cases the courts held that awards of compensalory damages
for the death in a vehicular accident of a child from seven through 13 yvears old were inadequate, such as awards of

— % 1,000 to father of 12-vear-old boy killed in automabile accident; bright sludent; in good health and actva in
sports; enargelic and cooperativa. Sfale v, Walson, 7 Anz. App. 87, 436 BP.2d 175 {1867,

— % 50,000 compensation for the mother's mantal pain and suffering caused by 12-year-old daughter and alder
child's death through negligent operation of van driven by father and mother's ex-husband; low amount dus to
defense counsel artfully injecting imelevant and highly prejudicial and inflammatory issues of harm caused to father
by accident; mother, not knowing extent of injury, was called to hospital where her daughter lay critically injured; ket
into her child's hospital room only to see her dying before her eves: relationship between mother and daughter, who
was universally described as fine and lovable child, was particularly close; award represenied litte more than 5

1,000 per year for mother's 44-year projected life expectancy. Baflard v. Amedcan Land Crulsers, Ing, 537 So, 24
1018 [Fla. 30 DCA 1958).

— % 40,000 (increasad to $ 60,000 to each parent); for wrongful death of only daughter in automobile accdent;
close family relationship; normal amount of love and affecton between parenis and daughter. Durretf v. Staie, 416
So. 2d 582 (5. Cf App. 15t Cir. 1983), writ denied, 421 So. 2d 247 (La. 1882) and writ denied, 421 So. 24 251 (La.
1882) and writ deniad, 421 So. 2d 248 (La. 1982).

= § 26,276.35 which Included § 12,500 to each parent; increased by appellate counl (o § 25,000 to each parent of
12-year-old boy killed in pedestrian-truck accident; only 3on among nine children; family group had close, religious
asscciation; child suffered massive injuries, living for approximately four hours and suffering considerable pain,

= & 4500 awarded to parents of nine-year-old bay who was killed when hit by automobile after getting out of
school hus. award also m&de to father for medical and funeral n:pﬂnm. mu'e«isad to § 7,000 to each parent.
T it elor I'I | A

= % 5,000 (which included § 2430 for medical and burial expenses) to surviving family, which included parents,
three brothers, and two sisters; deceased, struck by automobile, was 12-year-gld, cutgoing and enthusiastic, good,
average sixth grade s'ludent Dlayad pla-'m and Fran::h hu:nr-n In band, obedient and dillgent worker at home; enjoyed
horseback riding. B me ¥, Soullh Line, 203 So, 20 T4 (Wiss s

—§ 2,500 to parent for wrongful death of 11-year-old son in collision, described as friendly boy who helpad parents
at home and with farming; in good health excepl for having had Kidnay removed. Toole v. Toole, 260 S.C. 235 195

S5.E. 3d 383 1973).

[*14] From 14 until 21 - Mot excessive

Under the particular circumstances of the following cases the courts held that awards of compensatory damages
for the death in a vehicular accident of a child from 14 until 21 years old were not excessive, such 83 awards of --
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= & 252000 where 15-year-old college stsdent kiled i automobile accldenmt; attended university on full
scholarship and stood fourth in honors program; lenlative plans to become attorney; outstanding athlete amd
accomplizhed scholar; survived only by mother who at time of accident was 41 years of age and in excellent health
and had life expectancy of 35 years; evidence that son had voiced intention to suppor his mother as soon as he
finished his education, so that she would nol have to work. Harf v. Forchelll, 445 F.24 1018 {2d Cir. 19770,

— % 50,000 fo parents for each of two teenage boys killed by automobile while lying on highway. Dees v. Giley,
338 So. 2d 1000 (Ala. 1978],

= § 50,000 for 18-year-old university student killed in automaobile accident. Magnusson v. Swan, 291 Ala. 151, 270
So, 2d 422 (13731,

= § 1,564,071.40 for predeath pain and suffering and mother's past and future economic and noneconomic

damages, where an 18-year-old snow machine operastor was killed when he went inte hele in ice; he was
unemployed, but hunted and fished for Native subsistence foods that he shared with his mother; also helped his
mother around house by cooking, cheaning, and doing maintenance work. Norh Siope Baropah v Brower, 215 P 3d
08 (Alaska 2009).

— § 72,500, with § 60,000 to mother and § 12,500 to sister of 18-year-old bay killed when automobile which he
was driving was struck by train. Scowile v. Missour Pac. B Co, 458 F 24 630 (8th Cir. T1072) (applying Arkansas
kaw).

= § 500,000; there was considerabla testimony conceming mantal anguish suffered by parents due to loss of thair
15-year-old son in moforcycle accident. Warhurat v White, 310 Ark. 546 838 8 W 2d 380 (1932,

—~ § 40,000, with § 25,000 fo mother and § 15,000 to father of 17-year-old female passenger in automobila
invalved in intersectional collisicn; mantal anguish during decedent's hospitalization and after her death; § 2,179.28
awarded to decedeni's estate, Pitis v. Greene, 238 Add, 438, 382 5 W 2d 904 {1064),

= § 12.500 awarded to maother of 18-year-old boy killed when automobile he was riding in collided with trailer truck;
nermal boy with nermal parent-child relationship. J_Pgul Smith Co v, Tipfon, 237 Ark 486 374 5 W 2d 1785 (1984),

- § 85,000 upon death of 17-vear-old matoreyclist in cyeling accident; § 32,500 w each parent, § 5,000 to each of
two sisters, and § 10,000 1o brother; deceased had joined Marines prior to accident; close family, Vickers v, Giffard-
Hil & Co, jie, 534 F 2d 1311 (Bih Cir, 1976} (applying Arkansas law).

~ % 3.38 million to 17-year-old accident viclim's mother and $ 3.12 millicn to father for past and fulure pain and
suffering; rejected remittitur 1o $ 3 million. Hyundai Mator Co, v. Farayorni, 842 So. 2d 835 (Fla. 4t DCA 2003)

- 5 100,000, where 20-year-old student killed when struck by automobile; im good health, average student in
school; Marine Corps resenvist; hopeful of becoming attormey; award was for loss o prospective estate, medical
treatment, and pain and suffering. Mcleod v. Young, 257 So 2d 605 (Fla. dth DCA 1972),

= & 7,500 to father for loss of services of his 15-year-old son, accident victim, who was precocious, industrious,
and hard working. Jorgian v Fowler, 10d Ga, App. 824, 123 5 F 2d 334 (1961).

- § 3.5 million where student driver died in motor vehicle accident in driver's education vehicle under supervision
of school driver training instructor; relationship of parents to child was very close, jury's verdict unanimous; similar

awards ranged from 3 250,000 to § 9 million. Henpefer v, Blaine Counfy School Dist, 15§ Idaho 242, 346 P 3d 259,
316 Ed. Law Raep. 565 (2015).

— % 275,000 awarded to father of 16-year-okd girl who died when struck by an automobile was not excessive even
though the father had little contact with his daughier after entering prison two years before her death: family had
been close before the father's imprisonment and he lestified that he still prayed for his daughier and that he did not
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contact her because he was ashamed to be in prison, Black v Reynolds 108 idaho 277 707 P.2d 368 (1985]
(overruled on olher grounds by, Stewart v. Rice, 120 idaho 504, 817 P.2d 170 (19911).

-- % 188,000 whare 15-year-old mabe college student operaling motorcycle which collided with train; bright student
who warked fo support himself; left 53-year-old father; § 188 000 o 17-year-old high school studenl who was
passenger on motorcycle; healthy, active, hoped to become special education teacher; lived with 45-year-oid
parents. Baird v. Chicago, B. £ Q. R Co., 63 . 3d 483 3459 N.E 20 413 (137E].

= % 52,000 to parents of teenage boy killed in aulomobile accident, Newiin v Forssman, 103 I App 3d 1038, 58
i, Dge, T35 432 NE 2d 318 (3d Dizi. 1983).

== § 30,000 awarded to administrator for death of 20-year-old gid in automaobile accident; excellent university
student: earned about $ 7O per week in summer employment; extremely close and cooperative relationship with
family. Goldslein v, Herlz Carp., 18 I, App, 3d 89, 305 NE 20 617 {151 Disf, 1373),

— § 30,000 to estate of 18-year-old girl killed in automaobile accident; completed high school a5 average student
and had also completed baaubcian's course; reslding at home: employed, eaming $ 50 per week; kind and helpful

toward parents and disposed {o be genenous. Jung v. Schafar, 77 il App 2d 387 222 NE 2d FOF (2d Disf 1966).

— % 2 million damage award to parents of 16-year-old passenger killed in aceident: trial court properly instructed
jury regarding elements to be considered in defermining damages, and the life expectancy of the passenger's
parents. ingian Trucking v. Harber, 752 N.E 24 168 {ind. Cf. App. 3001).

= 5 11,000 to estate of 17-year-old boy killed in automobile accident; had not accumulated an estate and had not
finished high schoal, but was physically fit, industrious, thrifty, dependabla, of normal inteligence, well liked by
associates, interested in mechanics, and gainfully employed,; burial expense, § 471, Marean v. Patersen, 250 lows
557144 MW 20 906 (19660 (holding modified on other grounds by, Anderson v. Miller, 553 N W.2d 26 {lowa
1957

— & 150,000 where 20-year-old high school graduala killed when siruck by backing truck while he was spreading
fine rock an highway, had warked for Department of Highways for two years; eamed $ 3,600 per year; life
expectancy 49,5 years; based on eamnings at time of death would have eamed § 178,308 during Efetime; measure
of damages stated to be the damage 1o estate by destruction of decedent’s power to labor and eam maonay. W L,
Hamer Co. v Slugher, 453 5 W.2d 955 (Ky. 1971}

= $ 75,000 suit by administrator of estate of 17-year-old boy killed in autormobile accident; life expectancy of 52.3
years; good student; excellent health; worked out in spare time and did usual chores around home; attended church
and had never baen in any trouble. Webb Transfar Lines. Inc, v. Tayior, 439 5 W 2d BE [Ky, 1968}

= & 200,000 to each parent of 17-year-old motorcyclist kiled in collision for loss of love, affection, and
companionship, and § 100,000 each for grief and anguish, Herdy v Avgustine, 55 So. 34 1018 {La. Cf App. 3d Cir.
£011), wril denied, 62 So. 3d 82 (La. 2071) and [overruled on other grounds by, Rachal v, Browittette, 111 S0 3d
1137 fla Ct I

= § 560,000 in general damages and $ 5,088 in special damages to parents of 17-year-old who died in accident in
which vehicle thal he was driving lost conlrol on curve, crossed canter line Into oncoming traffic, and struck another
vehicle; driver had very loving and emotonally close relationship with family; parents arrived on scene of accident
only to learn of their son's death, was very happy child who loved the ouldoors and loved to hunt, participated In
archery competifions together with his father, had older sister who was 10 years old when he was born, older sister
was like second mother; about six months after accident, parenis moved from their housa bacausa thare weara oo
many memaries of him there; $ 560,000 in general damages and 5 4,328 in specal damages to parents of 17-year-
old passenger Killed in accident who was described as center of his family; starled helping his father in family's
plumbing business at age
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was oldest of three children; loved o fish with his father; was everything to his father, and family was not complete
without him; awards had been lowered 20% based on allocation of faull. Adams v. Parish of East Balon Rouges, 804

So. gd 678 fla, Gt App Tsf Cir, 2007], writ denled, 813 So. 2d 7090 (La. 2002),

= & 30.000 in survival action by family of 17-year-old driver where evidence of eyvewitnesses to driver having
moaned al scene, indicating pain and suffering, and § 275,000 to each parent for wrongful death where driver was

their only child. Courteauy v. State ex rel. Depl of Transp. and Development, 745 So. 20 57 {La, G App, 4th r
12981, wril denied, 753 5o0. 2d 834 (La. 2000).

— § 300,000 to father of 21-year-old student killed in automobile accident; while father senl sporadic child support
payments, was addicted to heroin, and spent fime in federal prison, he reconnected with children who subsequently
visited him in summer and an holidays; testified that daughters death had been very difficult for him; since then had
been moody and depressed; jury obviously found that child and her father had very close relationship, in spite of

fact that they did naot live together and in fact lived in different states, Boeani v Soiomoen, £12 So 2d 145 (La Gl
App. 4th Cir. 1

- & 500,000 to parents of 15-year-old gir killed in car-train accident; parents were very close o daughter who
brought them joy &3 resull of her sweet and dutiful nature; parents had grief-stricken reaction due o untimedy death

of their teenaged daughter; award on high end, Corbeilo v Southemn Pacific Transp. Co., 586 So, 24 1383 (La, Of
App. 3d Cir. 1537), writ danied, 588 So. 20 1052 (La. 1591).

— § 150,000 to each parent for each of two children, ages 16 and 17, killed in one-car accident; close-knit family;
miathar severaly handicapped stroke victim; parents demonstrated that their emational and physical dependancy on
children, largely due to haalth of mother, was beyond that of normal parent-teenager relationship. Liorence v Slate
Dept. of Transp. snd Develoorment 558 So. 20 320 {ta Ct App 3d Cir 1930), writ denled, 565 So. 2d 442 (La,
7280) and writ dened, 585 So. 240 443 (La, T230],

— 5 200,000 to parents of 18-year-old man who died in traffic accident partially caused by his intoxication;
decadant was FLalntrH:s '_mungest r:hlld ﬂru;l he madnlaln-ed a cloge ar:u:l lovimg mlau;msr-p wilh both pEI'B-ﬁtE
throughout his life. Leming Hic S g ] ir_ 15
denied, 543 S, 2d 2 (La. 1289 and wrrt dmled 542 Ba, 2{1:‘353 fLa 1'9-59}

= § 404,630 general damages 1o parents of 18-year-old driver killed in truck-car accident; § 477,128 general

damages to parents of 14-vear-ald passanger killed in same accident; $ 5,000 for pre-impact fear, conscious pain
and suffering not abuse of discretion despite claim thal she could nol have experienced conscious pam due to
decortication: evidence of her agonized sounds at scene of accident, and crying and squeezing of her sister’s hand
at mospital. Whitington v. Amencan O Co.. 508 So. 2d 188 (La. Cf App. 4th Cir 1957, writ denied, 512 50, 2d
436 (La. 1987),

— § 25,000 for pain and suffering of 18-year-old truck driver who despite being crushed between large maching
and rear of frailer was able to tell other workers what happened, and who while being rushed to hospital lost
consciousness and died shorly afier arrival at facility; expert medical witnesses lestified that decedent suffered
mast excruciating kind of tearing pain before death and was aware of fatal nature of his injuries; five to 30 minutes

before he lost consciousness, Johnzon v. Georgia Cas & Spr Co, 485 S 29 1306 fLa. CL App. 34 Cir. 1986),
wirit denied, 493 So. 20 1223 (La. 1286) and writ denbed, 493 So. 2d 1224 (La. 1988).

= § 110,000 awarded to mother of 19-year-old gifl who was killed in an automobile accident which was partially
caused by the faulty condition af the highway; in finding this award for ka3 of love and affection fnsl lo be axcessise,
the court noted the close relationship betwean the decedent and her mother. Holmes v. Siale Through Oeot. of
Highways, 466 So. 2d 811, 61 AL B.4th 379 (la. Ct App. 3d Cir. 1985}, writ denied, 472 So. 2d 31 (La. 1985).
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— § 150,000 general damages awarded to mother af 18-year-old youth killed in automobile accident; mother

suffered physical ailmenis following the death. Lang v, Prnge, 447 So 2d 1112 (La Ct App. {5t Cir 1984), wril
denled, 450 50, 2d 1309 (La. 1884 and writ denied, 450 So. 20 1371 (La. 1384).

—~ % 145,000 ko mother of 20-year-old automobile accident victim; close relationship betwean mother and daughter,
Johnson v. Folse, 438 S0, 24 1137 (La Gl App. 1si Cir, 19831

—~ § 100,000, with § 50,000 to each parent of 18-year-old child killed in automobile accident; koving and caring
child. Betfiea v. Lowsiana Depl. of Transp. and Development, 415 So. 2d 535 (La. Ct. App. st Cir. 1982,

= 5 40,000 to parents of 17-year-old kifled in automobile accident; $ 20,000 to each parent; very close relationship
existed between decedent and her parents, who suffered and continued to suffer great sense of loss and grief,

Chapdolr v, Thergl 400 So. 20 730 (Le O App. 3d Cir, 1981), writ denied, 409 So. 2d 671 (La. 1987).

— & 50,000, with § 25,000 to each of parents of 19-year-old son killed in automobile accident; had been employed
for shor period at unspecified job before death. Wealhgrshy v Korsbergen, 356 So 2d 4898 (L g O App. st Cir
1877

—~ § 40,000 to widowed mother of 1B-year-old passenger killed in automobile accident; described as second
micther to other six children; contributed social security benefits to family, senior in high school; planned to attend
collaga. Younghlood v. Of Well Clremical Co of Lowisiana, 3528 So. 2d 316 (La Cf App. 4t Cir, 187F].

— 8 50,000 to parents of 21-year-old boy killed in motorcycle accident; only child; resided with parents. Williams v
State Farm Mut. Auts Ins. Co. 340 Sg. 2d 1275 (Ls. Cf App. T1sf Cir. 1977), wril denied, 357 S0, 2d 175 (La. 1977)
and writ denied, 357 So. 2d 175 (La. 1977).

= 8 80,000, with § 40,000 to each parent for death of gifl aged 14; killed in truck collision; Intelligent, creative, and
respectful; close and affectionate family relationship. Gunfer v. Wiley, 325 So. 20 654 (La. Ct App. 3d Cir. 1875).

= $ 125000 to mother of three children, age 15, 13, and 9 killed in truck accident; children had intimate and
affectionate relationship with mother, did well in schoel, active and well adapted socially; wo married daughters
alzo killed. Dixon v. Wiey, 325 So. 2d 653 (La. CI. App. 3d Cir. 1975),

— 5 75,000 (inchuding $ 35,000 to father not Fving with mother and daughter, and 5 40,000 io mother); 14-year-old
deal girl killed in truck collision; mother had special relationship with daughter; gil was cheerful, affectionate,
hedpful. and loving. Ogaard v. Wiley, 325 So. 2d 642 (La. Ct. App. 3d Clr, 1975).

— % 30,000 to infant child of 18- and 19-year-old parents who were killed in an unexplained one-car accident,
Callais v. Altstale Ins, Co., 308 So. 2d 342 {ia CL App. Tst Cir. 1875], wril isswed, 370 So. 2d 849 (La. 7875) and
judgment affd, 334 So. 2d 682 {La. 1975).

— § B0,000 which included $ 40,000 1o sach parent for death 16-year-obd child killed in auto accident; loss of love
and affection; helped parents wilh a business anterprise which included working with horses; clese and devoted
family; axeaplional studant. Whight v. Romarna, 279 So, 2d 735 (La. CL App. 1st Cir. 1973), writ denled, 287 Sa, 2d
TAT (La. 1973) and wril danied, 287 So. 20 758 (La. 1873).

-~ § 35,000 for 19-yesr-old industrious man with bright fulure; killed in automobile accident; lved with divorced
mother with whom he had an unusually close relationship; took maother hunting and fishing with him. Paston v

Firemen's Ing. Co. of Newsrk, N J 256 So, 2d 700 (La. Ct App 2d Cir 19721 writ refused, 260 La. 1122, 258 So.
2d 376 (1972) and writ refused, 260 La. 1124, 258 So. 2d 377 {1972).

— & 12500, In action by parents for wrongful death of 20-year-obd son in automobile accident; son halped parents
with work on their farm whenever he was nat working elsewhere; parents felt great affection for him; court stated
thal while awards smaller than present ona had been made in some cases for wrongful death, it could not say that
present award was manifastly excessive, Miler v, Kinney. 213 8o, 2d 724 {La. Cf App. 34 Cir. 1968), writ refused,

1 . 1 1
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— 3 3 millien tor wrongful death of 15-year-old passenges in van, who died of Factured skull after she was partially
gjected from van's middle side windaw. MacCuish v. Volkswagenwerk A G 22 Mass App. O 380, 434 N.E 2d
294, Prod. Liab. Rep. {CCH) P 11327 (1886), decision affd, 400 Mass. 1003, 508 N.E.2d 842 (1087).

- § 14,000 which was in addition to funeral expenses; 14-year-old boy who helped parents hit when automobile
ran off mmad, Wiecko v. Gnodtke, 361 Mich. 357 108 N W 24 118 (1960),

= § 6 million for each of four occupants of vehicle, ages 20, 20, 19, and 17, who were killed when vehicle was
struck at railway crossing by freight train, where signal lights and gates assenedly were not working; railroad argued
that, because harm was |dentical for each decedent, but decedenis' family siluations were nof identical, identical
awards were improperly focused on railroad's conduct and therefore punitive, bul courl said jury might have
remnably decided that $ 6 million awa;ds were appropriate for different reasons for each decedenl Frazler v

, rev'd on other grounds, 711 M W.2d

E 8 (Ming ag;gg pre—y (Apr. 19, 2012).

= % 55,000 man, aged 20, killed when automaobike hit by train; left widowed mother and sisters and brothers who
wiould have enjoyed his love, affecton, and companionship for many years, could have contributed o support of

mother over years. linois Cent, £ Co, v, Pigrim, 220 So 24 538 (Miss, 1963).

= § 30,000 where 17-year-old girl killed in automobile accident; senior in high school, intending to enter college
following graduation; consclenticus student ranking in top 37% of her class and altentive lo school regulations;
active in school activities; physically atfractive; had job at jewelry store under program where she attended schoel in
marning and worked in the afternoons five days a week; also worked on Friday nights and on Saturdays, earmned §
221 from her work In period from May to December 1967 and had earned $ 264 in 1968 prior to her death on March
12; used money o purchase school lunches, and for her clothing and other personal needs, Mudd v Cuine, 462

S.W.2d 757 (Mo, 1971).

- § 25,000 where 18-year-old pedestrian killed by automobile was unmarrled and unemancipated; eamed $1.10
an hour as receptionist. Hanz v, Heimos, 352 5. W.2d 596 (Mo 1962).

— § 15,000 o fathar and mother for deatn of their 18-year-ald son, kiled when traclar he was operating el into
hole of collapsed bridge on farm; deceden! earmed § B0 and room and board monthly in surmmer, had some
business farm activity of his own, and aided father on father's farm; hard working thrifty boy. Nuckols v Andrews
Inv. Co, 364 S.W.2d 128 (Mo Cf App. 1962).

— % 36,797 .80 (including § 4,147 B0 special damages), whare 16-year-old boy kilad whan thrown from hay rack
being pulled by tractor, unusual boy with great potential for bright and promising future, both athletically and
scholastically, would have been source of great comfort and companionship to parents. Vandenberg v. Langan, 152

Fil d 4 1974).

— 5 500,000 pecuniary damages to mother where 19-year-cld bicydist killed by automaobile, despite lack of expert
testimony; jury could reascnably have found free services son was providing to his mother were equivalent o
senvices provided by therapist or counselor, and could have Inferred from closeness of familial bond that, as mother
aged, decedent was bkely W provide services equivalent 1o that provided by nursing home of caretaker. Dutton v,

Rando, 458 N.J Super, 213, 204 A.3d 284 (Apg. (v, 2019).

= & 35,000 damages for conscicus pain and suffering whare 16-year-old passenger partially ejected through rear
window In callision and suffered serous head Injufies, nciuding a crushed skull, which caused her o subsequently
lapse into coma and die three days after accident jury could have reasonably inferred thal passenger was
conscicus and suffered extensively for period of about 15 to 20 minules before she lapsed intoc coma. Calffey v
Callichio. {36 A.D.20 873, 523N Y. 5 24 1011 (20 Dep't 1988
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== % 110,000 (which included § 55,000 for wrongful death and % 55,000 far pain and suffering); 19-year-old college
student who had been enrolled in accounting course; contributed 40% of earnings from summer and pari-lime
employment to family, hospitalized several days and undensvent surgery after accident. Largo v, Fundarg, 51 A4 0 2d
769, 350 N.Y.S.2d 58 (2d Dep't 1576},

== 5 51,880 where 14-year-old girl killed in highway accident; extramaly inleligent girl with high average in school
subjects; performed chores on father's farm. Quwing v. Sulivan Cournly, 48 A D29 965, 369 N Y. .5 20 557 (34 Dapt
7875).

-~ % 88 000 wrongful death action by mother of 16-year-old boy killed whan bicycle was struck by mator wahicle;
mother was widow, and deceased was eldest son; he was highly inteligent, industrious, and talented individual,
senior in high school, headed for premedical college and a dental career thereafter, health excellent, participated in
sports; neither drank nor smoked, went to summer school to oblain better grades, Gary v, Schwardz, 72 Misc, 2d
dd FIGN Y S 20 39 (Sup 1872), dismissed, 43 A.D.2d 562, 348 N.Y.5.2d 322 {2d Dep’t 71973

—~ 5§ T.462 500 wrongful death to parents and brother for three siblings ages 16, 17, 19 who were killed in car-train
accident; testimony that family was very close knit whose members provided companlonship, assistance, care, and
counsal to each other, jury could determine that parents’ divorce was direct result of deaths of their children; both
testified that they ware still severely amotionally damaged, naither ever able to reside in family home afler deaths;
all three soughl peychological counsaling. Grarnd Trunk Westerm B8, v, Cothern, 1995 WL 1712908 (Oin CL. Apo.

fith Dist Lucas Caounty 1995), opinion corrected on other grounds, 1955 WL 311369 (Ohic Ot App. Gif Dist, Lucas
County 1995].

- & 30,000 where 18-year-cld boy killed in railroad crossing accident; described as indusinious and bright with
plans for attending college, waorked part-time for father, assisied parents in care of mentally retarded younger
brother. Minker v, St Lowis-5 F Ry Co, 574 F 20 1058 (10th Cir. 1378 (applying Oklahoma law].

— & 20,000 awarded o estale of 18-year-obd teacher raining student kiled while passenger in automoblle; had
samad in excess of $ 500 annually during summer vacations and was training for job which pakd maximum of £

5.400. Springer v, George, 403 Py 563 1700 A 2d 367 (1961).

—~ % 230,000 upon death of 18-year-old passenger killed in automobile accident; ife expectancy of 51 years and
would have had nel earmnings $ 132 182 over a 43-year pericd of working bife expectancy, good worker, much

concernad with halping his family, Com,_v. Fiyinn, 285 Pa, Super, 513, 442 A 2d 256 [1952],

— 5 25200 {award of § 2,000 for administrative expenses stricken) where 18-year-old college student killed
instantly in route to summer job when head struck railroad bridge while he was riding on cab cover of loaded truck;
youth was studying for degrea in pharmacology; described as having good grades in college and in high school;
also described as being thrfty and a steady waorker having been employed since grade school. Manrelll v. Monlowr
R Co, 278 Pa. Super. 403, 420 A 2d 603 [1280).

-~ % 55 000 one-half each to father and mothar of 20-year-okd textile worker killed in avtormobile accident, Mann v.
Bowman Transp,, e, 300 F 24 505 (dth Cir 1962) (applying South Carolina law).

= § 103,000 where 17-year-cld high school student killed In automebile accident; excellent grades; goocd habits,
devoted and obedient towsard her family; unemployved, but helped mother in home. Licht v Younablood, 268 S.C

127, 221 8.E 2d 6§54 (1976),

~ 5 100.000 (which included § 75.000 actual damages and $ 25.000 punitive damages); wrongful death of 18-
year-old son in railroad grade crossing callision; employed, was eaming 3 2.25 per hour, and centributed to support
af his molher and father. Smoak v. Seaboard Cogsf Line B Co.. 258 5.C. 632 183 5.C 20 584 {1972).
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= % 40,000 where 18-year-old boy, plaintifis’ only son; klilled in automobile accdent not doing oo well in school.
r. 24 : : i

~ % 450,000 in total compensatory damages o parents of 17-year-old driver who died in automobile accident that
accurred after he had been drinking and had become intoxicated at topless bar, damage award was comprised of 3
100,000 o each parent in pasl damages, and 3 125,000 to each parent in fulure damages; parents testified about
their close relationship fo their son and how family missed his love and companionship. -Gotzhe, lne, v, Melnnis,
803 5 W.2d 829 (Tex. Apn. Fort Worth 1995, writ dended, (Feh. 8, 1996),

- & 18,000 (after remittitur from award of 3 36.082) which included § 1.082 speclal damages wheare wvictim, 16-
wvear-odd high school boy who eamed 3 10 to 5 22 per week and contribuled various services to family, was killed In

automebile-truck collision. Morh Tex, Producers Assn v, Stringer, 348 S W.2d 500 (Tex Civ. Agp. Fort Worh
1861} wrlt refused nre., (Oct 3, 1961)

- § 25,000 ($ 10,000 solatium, $ 1,700 funeral expenses, 3 13,300 pecuniary loss); 15 1/2-year-old bay diad when
matorcycle he was on crashed nto rear of mail truck which was making left turn off highway, had helped famély by
running errands and doing howsahold choras. Addar v Bryanl 168 W Va, 306 284 5.C 24 374 (1981).

= § 12,000 afready reduced by frial court from $ 17,500, high school student accident victim, hard workes, anly son
on farm; father had to divest some of acreage. Nordall v, Petgrson, 60 Wi 2d 538, 229 N W .20 682 (1975).

= & 4000 (which included § 3,000 for loss of sociely and companionship, and § 1,000 for pecuniary loss of
services) awarded 1o parents af 17-year-old automabille accident viclim; award for loss of services nol excessive
since daughter had helped with housework and cooking, babysat, made purchases for family, and had done other

household and family chores. Redepenning v, Dore, 56 Wis, 2d 128, 201 N.W.2d 580 (1872).
5] From 14 until 21 - Excessive

Under the parlicular circumsiances of the following cases the couwrts held thal awards of compensatory damages
for the death in a vehicular accident of a child from 14 untll 21 years old were excessive, such as awards of —

-- % 6.6 million general damages reducad to $ 500,000 where 17-year-old daughter killed in train-vehicle collision;
highest reasonable amount that could have been awarded was § 2 million, but statuiory cap limited award against
department of fransporiation to § 500004, Reafro v. Buringfon MNorthern Santa Fe Ry, Co., 183 So. 3d 1792 (la.
Ci. App. 3d Cir, 2016,

-- & 300,000 to each parent for loss of 19-year-old son's love, affection and companicnship where he was killed
when would unloader machine pinned him between machine and truck; afthough there was close family relationship
with only adopted son, did many things together, and parents suffered great loss on his demise, parents had not
relied an child for emotional and/or financial support and produced no evidence of mental or physlcal liness caused

by death; lowered to $ 125,000 each. Johnson v, Georgia Cas & Sur, Co, 488 So 2d 1306 (la CL App, J3d Cir
1986), writ denied, 493 So. 2d 1223 (La. 1986) and writ denied, 483 So. 2d 1224 (La. 1956).

- $ 150,000, with 5 75,000 o each parent of 17-year-old killed in automobile accident; reduced to § 35,000 to
each pareni; court noling awards in similar cases. Parks v. Libarfy Mot ins Co 281 S0 2d 505 {La. Cf App. 2d
Ciir, 1974), wril denled, 292 So. 24 240 (La. 1974) and (overruled on other grounds by, Milier v Chicago Ins. Co.,
220 So. 2d 134 {La 18975])

-3 17.250 (reduced 1o 5 7,500 plus 5 2,016.96 for funeral expenses) awarded to father of 14-year-old gid killed in
accidant, was not living with father and saw father only occasionally. Lithe v. Safeguard lns. Ca., 137 5o 2d 415
{La. Ct App, 3d Cir, 1952},

= 5§ 45,000 ($ 35,000 to mother, reduced to § 12,500; § 10,000 to natural father, reduced to § 500, describad as
merely nominal award) where 15-year-old girl who llved with mother and steplather died in collision; healthy and
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helpful in running farm; evidence indicated absence of any particular feekng betwean natural father and daughter,
Paimer v. American Genaral s, Co,, 126 So. 2d 777 (La. Gl App. 1st Cir, 1960],

- § 21,000 to parents for death of 18-year-old boy; automaobile accident. new frial on issues of damage, Herhes v,
Villege of Holdingford, 287 Minn. 75 125 N W.2d 426 {1253,

- $ 06,140, where court indicated that strong possibility existed that amount was excessive; case reversed on
olher grounds, high school girl killed in auto accident; no evidence that she would have remained in area afler
graduation from high schoal, what her future plans were so far as residence or school, or that she had ever given
her family any pecuniary suppon or that she was motivated in thatl direclion; very lithe evidence offered as 1o
relatonship between her and parents, Sanders v, Mounl Haggin Livesiock Co. 160 Mond. 73 500 P 24 397 (1972).

- & 50,000 whese 17-year-old boy, unmarried and living at homea on his father's farm; killad in automobile acedent;
had completed threa years of high school and had staned schoal in fall but had dropped oul aller one week; had
been found to be delinguent child in juvenila proceeding; parolad to parents for one year; helped father with farm
work and had worked for other farmers; was in good health; father lestified that the deceasad was to recaive half
interest in farm operalion when he became of age and was lo operate farm on parinership basis, Wesiring v
Schwanke. 185 Neb. 579, 177 MW .2d 506 (1870).

-- & 300,000 for wrongful death where 16-year-old passenger died three days after accident from head injuries,
remittilur to § 100,000, decedent, & student, did not contribute monetarily to her parents’ househald, Coffey v
Caliichip, 136 A D.2d 673, 523 N Y. 5 2d 1071 (2d Depn't 1988).

= § 200,000 jury verdict, as reduced to § 88,000 due 1o decedent's contributony negiigence of 56%, remittitur 10 $
44 000, where 19-year-old died in automoblle colksion; decedent was college student and did net contribule any
monay (o household, no evidence by which jury could determine that any fulure contributions would be made.
Brookman v. Public Service Tire Corp,, 86 A.D.2d 5971, 446 N.Y.5.2d 132 (2d Dep'? 1982).

-- § 85,000 (reduced to § 500,000); 18-year-old woman killed in automaobile accident. eamed § 470 monthly and
probably would have marmied. Livaccan v Zafonls. 48 A.D0.2d 20, 367 N. Y. 5.2d 808 (20 Dept 1975).

= § 55,000 {new trial ordered on damages); 15-vear-old boy killed while walking on highway edge; average
student, 10th grade, helpful around the house, no evidence that he had any specific ambition in life or that he had
any area in which he was specally talented. Wishart v. Andress. 46 A.D.2d 998 367 N.¥.5.2d 791 {dth Depf
1974,

- 5§ 45,000, with § 35,000 for wrongful death, of which § 500 was for funeral expenses, § 10,000 for conscious
paim and suffering; on appeal, award for conscicus pain and suffering severed from wrongful death action, and
forrner held excessive al least to extent of 3 6 500; 16-year-old boy killed in automobile-train collision at grade
crossing: autopsy report indiceled that decedent had lived for about 20 minutes after collision; decedent was
consclous at scene of injury; at time of death was employed pari-time at gas station owned by father, had
contributed to family's suppart, Rizzo v, Long lsland R, Co., 23 A.D.2d 762, 268 N.¥Y.5.2d 576 (2d Dep't 1964).

= 3 86,000 reduced to 3 20,000, 16-year-old girl who had been married only three weeks killed in train-automaoblle

collision, couwrt noting absence of any evidence as o eamning power. Styck v, Western Mardand By, Co, 183 F
Supp. 533 (WD Pa, 1961) (applying Pennsybania law).

— % 107,048 (3 94.000 in survival action and $ 13,048 in death action). new trial ordered. 16-year-old boy of above
averaga infelligance and good health, who had earned § 30 weekly during vacaltion period, died in collision;
planned to become velennanan; did chores at home and helped father in construction work, Swarz v Smokowitz,
400 Ps. 100 161 A 2d 330 (1860},

= % 2,000 award for cost of adrmnﬁteﬂng eslate nr 18-ynaralu phannamlngy student deemed excessive and
dizallowed; aulomobile accident, Marinel J g, SLpe :
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- § 51,328.25 to 15-year-old retarded boy hit by frain; 7 1/2-year-old mental age; court finding that jury had
improperly computed future net eamings; new trial ordered. Jenking v, Penngyivania B Co., 220 Pg, Super, 455,
289 A 2o 166 (1972},

= § 150,000 damages to mother for past pecuniary loss in the one year until trial where her 19-year-old son killed
whin all-terrain vehicle he was driving collided with avlomabsle, while jury could have delermined that decedent, in
reasonable probability, would have contributed his payehecks o his mother, even if he had continued to earn as
much as § 300 a week until date of verdict and given it all to his mother, his contribution would not have totaled
more than § 15,000, while jurors could apply their knowledge and expenence to estimate value of housshold
services son rendered his mother, without prool of their value, no evidence suggested that nalure or value of his
sarvicas was oul of ordinary, and no evidance supported astimated value even approaching $ 150,000 far pariod
before verdicl: new trial ordered. Excel Covp. v. McDonald, 223 5. 39 5068 (Tex. Anp. Amanilo 2006).

— § 30,000 (award was 5 10,000 for pain and suffering and $§ 20,000 for pecuniary loss; award for pecuniary loss
held excessive and remittitur of § 2.500 ordered); 18-year-old boy killed in automobile accident; survived by mother
and father, deceased was conscious from 50 to 55 minutes before death, suffering physical pain and mental
anguish throughout that period; closely knit family; son helped in all phases of father's bait and fish business; quit
school when he finished 10th grade and worked a number of odd jobs prior to death. Caliing v. Gladden, 486
S W.2d 629 [Tex, Civ. App. Beauymont 1971), writ refused n.r.a,, (July 21, 1871).

= % B0,000 reduced to § 20,000, 20-year-old gir killed by truck while pedestrian; parents needed no assistance
from her. Gustafson v, Badschinger, 12 Wis, 2d 630, 108 N W 2d 273 (1861).

[*18] From 14 until 21 - Amount fixed by cour

Undear the parlicular circumsiances of the following cases the courls fixed the appropriate amounts of awards of
compensatory damages for the death in a vehicular accident of a child from 14 until 21 years of age, detarmining
sUMs such as —

— & 300,000 to fathar of 17-year-old killed in accident; wrongful death action under Federal Tort Claims Act; award
temperad by facis that father was alcohalic who effectively abandonad his son to care of aunt; alcoholism
manifesting im violent, disruptive behaviors necessitaling multiple police interventions; father bragged about
drowning children's dog, father's drunken rages led a son 1o take to sleeping in his car, testimoeny that son deeply
embarrassed by his father's behavigr, and was running "countdown®™ fo graduation day when he could escape
househaold and "never come back®; father had no interest in raising his sons under his own roof uniil government
discovered that he was usurping the boys' mother's death benefits for his own personal use. Davis v US. 2070
WL 2331004 (5 0 Fla 20101 (applying Florida law).

= & 80,000, with 5 40,000 to each parent of young high schoal graduate killed in automobile accident; award for
parent's gref, anguish, and distress and for deprivation of companionship and affaction for deceased daughler;
daughter a straighl & high school student with an 10 of 132, popular, talented, and devoted to her church and her
parenis. Wall v American Emp Ing Co, 377 So. 20 360 {la CI App, 2d Cir. 1879), writ granted, 378 So. 2d 1384
(La. 1980} and judgment aif'd on ather grounds, 3288 So. 2o 75 fLa 1520).

— % 5,000 to father of 15-year-old boy killed while operating commercial motar vehicle he had been employed to
drive; evidence shawed that father never visiled son, nor made contribution toward boy's support since divorce

when boy was eight years of age. Bover v. Jofinson, 366 Sg. 20 182 (s Cf App. 2d Cir, 1878), writ denied, 367
So. 2d 1185 {La. 1979).

- 3 40,000 -- § 20,000 to each parent of 13-year-cld boy killed in automobile accident; automabile in which youth
was driving struck by that driven by trooper al 90 miles per hour withoul warning light or siren; youth a high school
student, pan-ime emplovee. Moore v Travelers indem Co., 352 So. 2d 270 (La. Cf App. 2d Cir. 1877), wril
denied, 354 So. 2d 1049 {La. 1978),
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- 8 52 BAT (which included § 2 887 special damages and § 25,000 to each parent) where 15-year-old boy killad in
motar vehicle accident; industrious, conscientious young man who had close relationship with family; one of four

sons. Bailes v. Casualty Reciprocal Exchange, 279 So, 2d 255 (L Ct. Anp. 2d Cir 1573), writ denied, 281 So. 2d
747 (La. 1973).

-- 5 20,148 (which inchuded $ 10,000 to each parent and 5 148 funeral expenses unpaid from ather sources)
whiere 17-year-pld girl kiled in automebile accident; employed, and conlributed small amount to family from wages:;

however, family not dependent upon her, Gayle v. Deparfrment of Highways, 205 5o 2d 775 [La CL App, 1sf Cir,
J267), writ refused, 257 La. 833, 207 So. 2d 538 (7968) and wril refused, 257 La. 833, 207 So. 2d 539 (1868).

- § 132,000, with § 66,000 fo each parent of an 18-year-old youth killed in an autornobile accident; § 30,000
awarded for loss of support; $ 50,000 to each parent for loss of companionship, love, and affection, and § 2,000 for

pain and suffering. Lapoint v, Bregu, 395 So. 2d 1377 {la. G App. Tst Cir. 1981), writ denied, 380 So. 2d 671 (La.
1981).

-- % 750,000 10 each parent for wrongful death in single car accident of 17-year-cld daughter who was oldest child
lwing at homaea, helped significantly with household chores, and was close companion to her siblings; family close-
knit; ale dinnar togather every night, attended church togetner as family at least theee times per week, and visited
with childran’s grandparants, aunis, uncles, and cousing, as family, generally, each Sunday, parents suffered from
depression that was lreated for years with antidepressant and antianxlety medications after daughter’s death;
sought extensive counseling for their marital problems caused by grief and stress; suffered difficulbes on their jobs;
% 100,000 survival damages whera viclim was pinned in her vehicle after impact, suffered significant injuries,
including broken neck and head injuries, and died some hours after being air-lifted to hospital. Heben v. Rapides
Parsh Police Jury, 934 So 2 092 (la Cf App 3d Cir 2008), writ granted, 841 So. 2d 22 (La. 2006) and writ
granied, 947 So. 2d 29 (La. 2006) and judgment rev'd on other grounds, 974 So. 2d 635 (La. 2007), on rel'g, (Jan.
18, 2008).

— & 325,000 for @ach parent and $ 75,000 in survival damages where 18-year-old killed in one-car accident while
14-year-old driver spun out on gravel road; as o survival, estimony vividly described pain and suffering endured for
approximately 15 minutles before death, as victim cried out in pain, asking for help because he could not breathe
while he was pinned beneath vehicla, with weight of autormobile on his Body, deep wound having cut into his neck
and shouldar; parenis had close, loving relationship with cecedent, thal his death had caused them greal loss, and
thal their lives had dramatically worsened as resull of his death; he lived at home, often worked together at home
with father and had completed home remodeding project; family camped together, and went an many fishing and
hunting trips. Hasha v. Calcasieu Parish Police Jury, 651 So. 2d 865 (La, CL App, 3d Cir, 1995). writ denied, 653
Sa, 2d 552 (La. 1995) and writ denied, 653 So. 2d 583 (La, 1995),

-5 125,000 in favor of mother of 21-year-old dauwghter who was killed in automobile accident; dawghter had been
raised by her mother and was still living with mother at time of her death; mother and daughter enjoyed close
relationship, Smith v, Cily of New Orlsans, 616 So. 2d 1262 (La. Ct. App. 4th Cir. 1993), wril denied, 624 So. 2d
1232 (La. 1993) and writ denied, 624 So. 2d 1232 (La. 1993) and writ deniad, 624 So. 2d 1233 (La. 1993 and writ
denied, 624 So. 2d 1233 (La. 1593) and writ denied, 624 So. 2d 1234 (La. 19593).

= 5 15,000 to each parent where 21-year-old son killed in collision; closa, loving family, son ived with his parenis
and helped with family chicken farm when he came home after work in evening. Mclawohiin v. Fireman's Fund Ins.
Co, 582 So, 2d 203 (la Ct App dsi Cir. 1591), on reh'g, (June 5, 1881) and writ denied, 586 So. 2d 536 (La.
1887).

— % 75000 where 17wyearold decedent passenger on motorcyecle; quit school after ninth grade; raised by
grandmathar. Cadisrrs v. Dust 461 So. 2d 598 (La Cf App, 1st Cir 1984).

— & 25 000 where 17-year-old unmarried high school junior killed in automobile accident; worked during off hours
as babysitter; during summaer gave music lessons and warked as lifeguard at kocal pool, sewed most of own chothes
and helped around house; honor student and student leader; basis of recovery for wrongful death held to be value
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of child's services lo parants during minarily, Koepear v Farmers ns. Co, Inc, 354 F. Supp. 93 (E.D. Mo, 18972]
{applying Missouri law).

- § 75,000 less § 9,000 received in compromise seftbement; university student kifled in automabile accident,
5 A [ ¥ 11 :

- 5 125,000 where 18-year-old man killed in automeblle accident; survived by father, mother, and younger brother
and two sislers, was good student and was preparing to ennall in college; fine young man with unusual qualities,
Adams v, Hunter 343 F. Supp. 1284 (D.S.C. 7872), affd without opinion, 471 F.2d 648 {4t Cir1973) (applying
South Caralina law).

— % 28,000 to pareni of 17-year-old member of Job Corps killed in motor vehicle accident; one of family of 13
children; decadant lived with parents in rural area before joining Job Corps; had nomal heslth, but had limited
abilities, and dropped cut of school in %h grade; behaved himsalf and had goocd reputaton; did odd jobs sarming $
1.25 per hour; life expectancy 52 years and work life expectancy 44 years: capable of working at manual labar ar &t
jobs requiring limiled skills, Scarbrough v, Murrow Transfer Co., 277 F. Supp. 82 (E D. Tenn. 1987) (applying
Tennessaea law).

17 Fram 14 wntil 21 - Adeguate

Under the particular circumstances of the following cases the courts held that awards of compensalory damages
for the death in a vehicular accident of a child from 14 until 21 years old were adequate, such as awards of -

= & 25,000 where 20-year-old man Killed in aulomobile accident. Fabrizio v Seuth, 164 Conn 385 321 A 2d 467
(1973).

= $ 20,000 where 18-year-old boy killed in automobile accident; mentally handicapped but enrolled in educable
miental health program, earned $ 60 to 5 70 per weak, most of which he gave to his mother. Prather v. Lockwood,
180 App, Jd 145 FTONE 20 815 (4th Dist, 1974).

— % 5,000 whare 17-year-old ginl killed in automabile accident. Cassigdy v, Quisenbery, 348 5 W. 20 304 (Ky.
1961).

-3 5,800 where 17-year-ald college student of exceptional promise and ability killed in aocident; court noting lack
of any evidence of family confributions, Siverman v. Travelers Ins. Co., 277 F 24 257 (5th Cir. 1960) (apphing
Louisiana law).

== § 350,000 to each parent of 18-year-old passenger killed when vehicle hit fire engine parked across road.
Moling v City of Mew Ovieans, 820 Sa, 2d 004 (L& O App dth Cir 2002, writ denled, 840 So. 20 573 [La. 200.3).

- & 560,000 In general damages and § 4,328 in special damages 1o parems al 17-year-old passenger killed in
accident who was described as cenler of his family; started helping his father in family's plumbing business al age

was oldesl of three children; loved o fish with his father; was averything o his father, and family was nol complets
without him: award had baen lowersd 20% basaed on allocation of faull. Adsms v Padsh of East Baton Rouge, 804
So. 2o 670 fla. Gt App. ist Gir 2007, writ denied, 813 So. 2d 7090 {La. 2002},

— § 275000 aach tao father and mother of 18-year-old who was killed in auiomohbile accident; parenis ved
separately, but bath fathar and mother had close family redationship with their son; father stated that he taught son
how to walk, ride bike, fish and hunt, play baseball, how to improve his basketball skills, and most of all how 1o
respect his elders. Srown v Lowzisng indem. Co., 893 So 2d 270 fLa. Ct Agp 3d Cir 1097, writ granted, 707 5o.
2d 139 (La. 1997} and judgment affd in part, rev'd in part on other grounds, 707 So. 20 1240 (La, 1993]

=% 150,000 general damages and special damage award of § 7,537 64 where his 15-year-old son drowned when
autcmobile driven into bayou; father had only one child; cblained full custody of his son when ha was five years old;
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raised his son as single parent; father and his son were close; father at accident site each day during the 17-day
search for son's body; father was 49 years old af lime of nal and rightly expected many years of enjoyment with his
som; had lost hope of grandchildren. Hill v. Morehouse Parish Police Jury, 653 So, 24 244 (La. Ct App. Zd Cir,
19951, writ granted, 656 So. 2d 1025 {La. 1995) and writ not considered, 656 So. 2d 1029 (La. 7995) and judgmant

revd on other grounds, 665 So. 2d 612 (La_ 1996).

-5 240,040 (5 115,000 to father and 3 125.000 to mather) fo parents of 15-year-old son kifled in car accident; loss
of love, affection, and companionship, but no damages for loss of support; § 5,000 for decedent's pre-impact fright
and suffering also adeguate where not proven that decedent was conscipus for any period of time following
accidant, and no evidence Indicaling that decedent ever saw oncoming vehicle prior to collision. Thibodeaux v. Si.
Landry Parizh Police Jury, 561 So 2d 163 (La Cf App 3d Cir 15900, wril not considered, 565 So. 2d 433 (La,
1990} and wril denied, 565 So. 2d 447 (La. 1894).

— % 150,000 to each parent for each of two children, ages 16 and 17, killed in one-car accldent; close-knit family;
mather severely handicapped stroke viclim; parents demonsirated that their emolional and physical dependency on
children, largely due o health of maothar, was beyvond that of normal parent-teenager relationship. Lorence v State,
Dept. of Transp. and Development. 558 So. 2d 320 (La Ct App. 3y Cir. 1990), writ denied, 565 So. 20 442 (La.
1290 and writ denied, 565 5o0. 20 443 [La. 753580},

- % 40,000 with $ 20,000 to s2ach parent of 18-year-old aulomobile accident viclim; courl noling hal award
comparable to others in similar cases, Dawvis v. Southern Pacific Transp, Co. 444 So. 2d 1293 jla. Gt App. Sth
Ciir,_1984), writ denied, 447 So. 24 1079 (La. 1584).

- § 40,000 where 1 T-year-old high school student died as result of massive head injuries, immediately ar sharthy
after accidant; was close 1o parems; parents suffered great sense of loss and grief, Chawdalr v. Therial, 400 So. Jd
730 jle Cf App 30 Gir 1987) writ denled, 40% So. 24 671 (La. 1981).

- § 35,000 to biological father only; 17-year-old boy killed whila working on garbage ruck; boy lived with biological
father since infancy, no evidenca that he saw biclogical mother socially. Ml v Secunty Ins Co, 361 So2d 465
(La. Gt App. 4th Cir_ 1978], writ denied, 362 So. 2d 11716 (La. 1978).

== § 76,000 boy killed when maotorcycle struck unmarked cable; 5 38,000 to each parent. Bourg v, Reddsn, 351 Sa,
2d 1300 (La Ct App. isf Cir. T87F].

- % 51,190 far 14-year-old boy killed when struck by automohbile while riding harse: $§ 25,000 to each parent: $
1,190 for funeral expenses, Hendy v. Ledaune, 347 So. 2d 1386 (La. CF App. 3o Cir, 1877), wril refused, 344 S0
2d 671 (La. 1977).

- § 500 for death of 16-year-gld boy for loss of services; helped parents on family farm; struck by motor vehicha
while bieycling. Stale for Use of Miedzinski v. Gray, 227 Md. 318, 176 A.2d BET (1082),

—~ § 5000 awarded to mother of deceased, unmarried 18-year-old boy killed in accident; worked for cemant
company: had accumulated 5 1,000 savings; had high 1Q and made satisfactory grades in high schoal; attended
junior college in year of death; lived with parents. Aubuchon v, LaPlanf, 435 5 W.2d 648 (Mo. 1968],

— % 46 92580 whera 19-year-ald killed in automobile accident uncontrovered evidence of close and loving
relationship betwesn decedent and her parents; she was bright, considerate, dependable, and loving child who had
vanety of interests both in and out of school; she had moved away lo attend school and although she kept in
contact with her family and came home every weakand, her time with har parents was limited and was beooming
increasingly 50 as result of many activities in her life; life expectancy of parents could be factor where each had
history of health problems that could affect their life expectancies, Poppe v, Siefker, 274 Neb. 1. 735 N W 2d 754
(2007},
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— § 1,500 for death of 15-year-old-child killed in automobile accident; child made no contribution of eamings other
than to own support and probably would not have done so in future, Sai rrrtend

W 2d 222 (1874),

- & 42 500 awarded to 15-year-old girl's estate for loss of earning capacity; death in aulomobile accidant,
Bouthislle v Wiggin, 122 NH, 774, 451 A 24 358 (1983].

- 3 1541028 (which included $ 2 098 28 for medical and funeral expeanses, and 3 1,500 for decedent's conscious
pain and sufferingl; 17-year-old boy killed when ejected from a speeding embulance by the acts of a dangerous
manial patient in the custody of the Velarans' Administrabion; survived by both parents, Jomes w LS 427 F 2d B35
{2d Cir. 1970) (apphying Mew York law).

- % 15,000 to parents of 18-year-old girl; father retired; decedent did not live at home and was self-supporting;
aulomobile accident, Jacochs v. Hanolee, 52 A.D.2d 1001, 383 N.Y.5 2d 442 (3d Dep'f 1875),

— % 15,171 {which included § 1,686 funeral expenses) awarded to estate of 16-year-old girl killed by runaway
freight train while she was crossing railroad tracks; high school student; award held not inadequate, but new trial on

damage issue orderad to cormect instruction. McSperran v, Peansvivanls R, Co, 258 F Supo. 120 (E D Pa. 1956]
(applying Pennsylvania law).

-- & 25,000 for 19-year-ald male kiled in automobile accident; college siudent, Bascell v, Buccl 244 Pa. Supar,
347, 368 A.2d 754 [1878).

- § 50,000 for pain and suffering of 14-year-old boy who sustained fatal injuries when his motorgycle collided with
pickup truck. Sanchez v. Schinaler, 626 5. W.2d B71 (Tex. App. Corpuws Chaisti 1987), writ granted, (June 30, 1982)
and judgment rev'd in part on other grounds, 557 5. W, 29 240 (Tax. 1083),

- § 18,000 to 43-year-old father and 38-year-ald mother for the death of their 17-year-old son in collision; was
earning from § 10 fo § 20 weekly. Nonh Tex. Producers Assn v Stringar 346 5 W 24 500 (Tex. Civ App. Fot
Worth 1961}, writ refused n.r.e., (Oct, 3. 1961}

= % 0 where 18-year-old passenger kiled in high-speed single car accident; although each of plainbfl famiky
members testified o essentially lowing and close relationship that existed between tham all, on cross-axamination it
was revealed: thal father had viflually never paid child suppert to mathar for support of child; that child was sent by
mather to live with his father and complete high school because she was unable to keep him in school and out of
trouble; and that there had been only infreguent contact between child and his brother during years jusi preceding
child's death; jury mighl have taken family mambers al their word when they testified that maoney was not chject of
suinl, bul rather they had browghl suit 1o pul cut messaga about incredible price thair son and brother had paid as
result of drinking and driving; evidence that driver had been convicted in criminal proceedings arising out of
accident and as resull ha was paying restitulion to family. Woodbuny v. Nichols. 757 P24 558 (Wyo, 1950).

- $ 3,500 to estata of 14-year-old girfl run down by automobile; some evidence of services by deceased in parents”
siore and in household, but extent of this work not indicated; jury charged that elements of damages included loss
of comfort, care, advice, and society of decedent. McPiks v i} B i 1

[*18] From 14 until 21 - Inadequate

Under the parlicular circumstances of the following cases the cours held that awards of compensatory damages
for the death in 8 vehicular accident of a child from 14 until 21 years old were inadeguate, such as awards of --

- & 15,000 (addiur of $ 135,000 or verdict would be sel aside and new trial ordered); award included funeral
expenses and ante-maorterm of § 4,981.09 for wrongful death of 18-year-pid high school graduate killed in accident;
good health; good social life; had paricipated in sports, and had shown greal promise with mechanical aptitude,
Eartvign v. Tayior, 37 Conn. Supp. 1. 426 A.2d 314 (Super. ¢t 19580),
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— % 3 million remittitur amount, restored to jury awards of § 3.38 million to mother and § 3,12 million to father of 17-
year-old killed in automobile accident, for past and fulure pain and suffering; rejecting tnal court's consideration of
older cases, court found that substantialty higher verdicts had been approved In child wrongful death cases in

recant years. Hyundai Molor Co. v Ferayorni 842 So, 2d 905 (Fa, 4th DCA 2003).

~ § 105,000 to each parent of 15-year-old passenger killed in single-vehicle accident, increased io § 450,000
each; ample testimony establishing close relationship betwsen child and his parenis, and devastaling impact his
'rragm deal;h had upan thnm both paren!s raqunreu:l exiensive psychiatric f_raa1man‘t o uupa with their sorrow, Brown

af O S5, 3, , writ denied, 179 5o

30 601 ;1.5 2015).

- & 75,000, increazed to § 250,000 to each parent, where 20-year-old driver killed In accident on highway, had
closa and loving retatlonship with parents and extended family. Provos! v, US4 Truck, fnc, 801 So. 20 1220 {la. Ci,
App. 3d Cir, 2005, writ denled, 9718 So. 2d 1042 (La. 2006).

— 8 25000 in wrongful death damages to each parent of 15-year-old kiled In automobile accident, properly raised
by trial cowrt to $ 100,000 in j.no.v.; testimony concaming parenis’ ralaticnship with child, type of child he was, and
prior similar awards_Loveday v. Travalers Ins. Co.. 585 So. 2d 597 {la. CL App. 3d Cir. 19591), wril denied, 530 So.
2d 65 jLa. 1997),

-~ % 31,150,860 (increased to $ 50,165.60, which included § 18.874.20 fo father and § 25.000 to mather); 18-year-
old boy killed while bicycling on highway. Bascle v. Champaane, 303 So. 2d 848 (La. Cf App. st Cir. 1974}, writ
issued, 307 So. 24 625 (La. 1975),

- & 20,000 increased o $ 25000, 18-year-cld boy killed In automobile collision; college student studying
petroleum engineering; actve in community and church affairs, devoted lo family, Soney v, Rood, 140 So. 2d 158
{La. Ci App. 4th Cir. 1962).

— % 30,000 where 21-year-old decedent with 41.6-year life expeciancy and projected annual earnings of § 8 397
killed in collision; additur of % 30,000 or new trial ordered. Dickey v Pacham, 331 Sp. 3d 917 (Miss, 1974,

- & 0 for loss of society to parents of 18-year-old son killed in collision where uncontroverted evidence of close
and loving relationship babween son and his parents; engaged in farming with hiz father, who described him as his
"right-hand man® who was with him all the time and helped him with everything that needed toc be done on farm;
described him as “hanest and foving kid™ with whaorm he had “real good”™ relationship; regularly went o church and
engaged in recraational aclivities with his parents and younger siblings; mothar thought of loss of har son every
day; parents had life expectancies of 39.74 and 34.51 years; in addition, where parties stipulated that medical and
funeral bills were § 33,747.72, award of § 17,000 inadequale. Reizer v. Cobum. 255 Neb. B55 587 N.W.2d 338

(1998).

== 8 0, additur to % 400,000, for loss of congertium to parents of 17-year-old passenger who was killed when pickup
truck went off the road, abundance of uncontroverted evidence establishing that decedent was intelligent,
supportive. humorous, and outgoing son to parents; was good student in adolescence, active member of his
church, great lover of nature, Eagle Scout, and otherwise compassionate and loving son; uncontroverted evidence
thal his death triggered great grief and suffering in both parents; nothing in record justified award of zero damages.
Donafdson v. Anderson, 109 Nev, 1035, 862 P.2d 1204 (1993).

~ % 0 raised to 5 100,000 or new tral for pecuniary damages where 14-year-old daughter killed in automobile
accident; had completed eighth grade with 85 average, had 1O, of 125, was good student who aspired o
professional career, played cello and guitar, was involved in Gid Scouts and other activities, was in good health with
normal ife expectancy, held partdime jobs, helped her parents with work-related tasks, and enjoyed close, loving
redationship with both her parents, Krueger v. Wilde, 204 A D, 20 958, 674 N.¥Y.5.2d 83 (4th Dep't 7934),
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= § [ to mother where accident victim was 16-year-old high school senicr with above average grades in Regents
and advance placemant classes; desired (o pursue career in mechanical enginearing; had been accepled io pursua
universily degree program in that career specialty; frequently performed chores around house to help mother, they
enjoyed very close ralationship; mother and her former husband, victim's falher, were college graduates; mother
unamployed, but received child support; experl testimony regarding life and work expectancies of mother and
victim, as well as his eaming capacity, evidence sufficient to support finding of pacuniary loss. Patersen v. Owans
166 A 0. 20 1023 588 N.¥. 5 2d 677 {4ith Dep't 19921

— 5 5 840 plus § 1,000 for pain and sufering, awarded to parents of 16-year-ald child kiled in automobile accident;
new irial orderad unless defendanis accep! additur to § 30000, Franchell v. Sims 73 A D24 1, 424 N ¥ 5 2d 953
(dth Dep't 19801

— & 3,000 for death of 19-year-old youth killed in automobile accident; new trial ordered unless defendant agreed
to raise damages o § 25000 Weiss v. New Hampshire Ins. Co., 73 AD.2d 618, 422 N.¥.5 2d 458 (2d Dept
1979).

- & 2,756.85 (which included funeral, burial plot and ambulance expenses only); 17-year-old boy killed in single
car accident; decedent was hard worker and helped his parents, death was due solely to defendant's reckless
driving; reversed for new trial. SBrown v. Moare, 286 N.C. 664, 213 5. E 20 342 {1975),

— § 25000 whera 18-year-old killed in car accident; award so conirary to uncontroverted evidence as o
necassitate new tnal on damages; court relied on fact that uncontroveried testimony of plaintiffs expert established
that nat economic loss resulting from decedent's death ranged from § 232,400 to § 756,081 and that jury could not
totally disregard anly evidence presented on guestion of damages and settle on grossly inadequate figure, Kiser v
Schutte, 538 Pa, 219, 648 A 20 7 (1084

- § 3,689.20 {which included § 2,689.20 under wrongful death action and § 1,000 under survival action) whese 15-
year-cld boy kifled in automobile accident; above average |Q. exemplary characler, and high propensity for work
who contributed o his mother's support; new trial ordered on damage issue, Ponce v, Adams, 229 Pa. Super 150,
324 A.2d 358 (1974,

- & 0 for mental anguish in wrongful death action, where 19-year-old riding an ATY collided with a ruck; while
decedent lefl home thres vears before he died and only retlurmned occasionally 1o visil his mother, and although jury
could find he did not provide mother with care and attention, mother testified that her son's death caused loss of
appetite, difficully sleeping, and crying bouts at work; she fell emply because of loss of her son and continued 1o
visit his grave. Mariinez v. Graves, 2003 WL 21466562 (Tox App. San Anlormio 2003].

— § 0 whera 20-yaar-old student killad in autormobile accident; damages saught by 51-year-old parent; parants had
automobile parts business in which son had worked since 11 years of age and which he planned to make his own
business after graduation from college; worked afier school in the store and seven days per week during summer;
father in ill health and wnable o manages the stare alone and unable to secure adequate help after son's death, with
resulting loss of eamings, new trial, Montoys v. Nueces Vacuwum Service, fnc, 471 S W.2d 170 (Tex Civ. App.
Corpus Chasti 1971), writ refused nor.e., (Jan, 12, 1872).

— § 6,363 (which included % 1,862 medical and funeral expenses and propery damage) awarded 1o parents of 17-
year-old school boy killed in motor vehicle accident, award held inadequate and verdicl reversed and new trial
ordered on ground that verdict, in addition to pecuniary loss, shoulkd have incleded damages for loss of
companionahip, Lockhen v. Besel 71 Wash. 2d 112 426 P.2d 6085 (1967,

[*19] Decadent's age unspecified - Mot excessive

Under the particular circumstancas of the following cases tha courds held that awards of compeansalory damagas
for the death in a vehicular accident of a child whose age was unspecified were nof excessive, such as awards of -

James Hood

ROA 667



Pape 37 of 90
TOALR.TINE, *10

- % BROS00 to father and § 1,224 800 to mother where daughler killed by car while crossing boulevard,
unconiradicted testimony of mother, father, and sister presenied abundant evidence of closeness of family unit and
of decedent’s loving kindness and nature to both father and molher, Dirossrio v Havens, 196 Cal App. 39 1224,

1 4 izl 1

= % 1 million awarded to parents of gidl fatally injured when train struck aulomobile; also awarded $ 1,775.86 In
special damages, order for § 500,000 remm]mr and order [ur new trial reversed; remanded with directions 1o
rainstate judgment. Corkbe gabodg : ; { : :

-- % 10,000 to estate of infant kiled as result of rear-and collision batween automobile and tractor railer truck; naw

trial granted by trial court on ground that verdict excessive sat aside on instant appeal. Hollard Baving Co. v. Dann,
160 So. 2 849 (Fia. 3d DCA 1864).

- 5 60,000 award made to parents of girl killed in railway crossing accident on way to babysitting job. Union Pac.
B Co v Jamalt 387 F 2d 537 (Bih Cir. 1967 (applying ldaho law),

- 5 51,387 to estate of minor killed in automobile accident, both parents also killed in same accident. Amerco
Markgting Co_of Memphiz, ing, v Myars 404 F 2d 004 fGth Cir, 1974) (applying Kentucky law).

- & 20,000 for death of minor daughter in automobile accident; father also killed in accident. Billiof v, Bourg, 338
So. 2d 1148 (La. 1976).

— 5§ 500,000 o father and $ 350,000 1o maother for loss af thelr minor son in an adtamobile accident; bath pasents
had close relationship with their son, and suffered enormously after his death. Monk v, Stale ex rel DOTD, 908 So
2d 688 {La Cf App. 3d Cir 2005), writ granted, 525 So. 2d 1238 (La. 2006), order recalled, 240 So 2d 642 {la
2008) and wril denied as improvidently granted, 940 So. 24 842 {La. 2006].

— § 55,000 to family of boy killed in car accident while runrlng away from I'u:rrle deamhed 55 tn::»ubla-d child bt
with close relationship to parents. Boudreaux i Mut, Awto. lng, :
Cir, 19801, writ refused, 392 So, 20 690 (La. 75800 ﬂnl;l 'nﬂt re-ﬁ.-lsed 392 5o, E"dESIT {.I'.a 193{}1

= % 80,000 to parents of son killed in truck collision; enly son of clder parents; no prospects of having maore
childran; clase family relationship. Pofk v. Wiley, 325 So. 2d 658 (La. CI. App. 3d Cir. 1875).

Aon. 15

= § 50,000 ($ 25,000 to each parent for each child killed in sutomobile accident); children of unspecified age, killed

while being brought (o thelr homes in a station wagon from a private school, Agdison v. Travelers inz Co, 281 So
2 B05 (Lo, 3.

— % B0, 000 which included 5 40,000 to each parent for death child of unspecified age killed in automobile accsdent;
loss of love and affection; helped parents with a business enterprise which included working with horses; close and
devated family; exceplional student; 16-year-old sister and 13-year-cld sister also kilad in accidenl. Wrigh! v,
Romano, 279 S0, 24 735 {La CL App. sl S 1973, wriit denied. 281 So. 24 757 (La. 1973) and wril denied, 281
So. 2d 756 (La. 1973).

— % 15,751.35 which included $ 7,500 to each of surviving parents and § 751,35 funeral expenses for minor son
killed in accident. Horeyoull v indiana Lumbemmens Mul. ins. Co., 130 So. 24 770 jla. Cf App. 3d Cir. 1957

= & 3,000 including % 1.000 for death of each of three infant children in collision; court noting substantial
settlement with other tortffeasor, Pandliion v. Papilion, 124 So. 2d 5586 {la CF App. 3d Cir, 1960,

= % 1.1 millicn for each of three children killed in car-bus collision; rebuttable presumption that deceased child's
income would have been eguivalent of natonal average as set forth by United States Depardment af Labor
Grayhound Lines, Inc. v Sutton, 765 So. 2d 1269 (Miss 2000,

-~ % 2B 500 awarded to father of infant daughter killed in auvtomobile accident; wife also killed in same accident,
McBride v, Canfero, 90 A.D.2d 979, 456 N.Y.5. 2d 504 (4th Dept 1983,
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— % 3.5 million average amount for each of five tesnagers killed in car accident, Maces v. Lukasik, 368 Pa. Super.
149 d i

- § & million damages to parents of three minor children who suffered fatal injuries In haad-on collision betwaen

automobile and truck; not so shocking or monstrous as to reguire reversal. Bulz Troche v, Pepsl Colg of Puero
Figo Botting Co, 177 ER.D, 82 (DER 18971 rev'd on other grounds, 161 F.3d 7750 Fed B Evid Sery, 984
{1t Cir, 1998) (applying Puerio Rico law).

[20] Decedent’s age unspecified - Excessive

Under the parlicular circumstances of the following cases the courts hald that awards of compensatory damages
for the death in 8 wvehicular accident of a child whose age was unspecified weare axcessive, such as awards of -

— § 200,000 to mother of child killed in automebite accident; award exceeded that which would have been
gpproprigte m case where parent and child lived together uninterrupted, and in case at hand mother and child
frequantly lived apart; 5 150,000 was highest amount within trial courl's discretion, James v Stale Farm Mul Ao,
Ins. Co., 597 So. 2 555 fla Ci. App. st Cir 1992) (abrogated on other grounds by, Colvin v. Lowisiana Patiant's
Compensation Fund Oversioh! Bad., 947 So. 20 15 (La. 20070

-~ % 40,000 (reduced to $ Z0,000). awarded to father for death of son in aulomobile accident, mo evidance
indicating nature of relationship betwean plaintiff and deceased son. Meaux v. Wiley, 325 So. 2d 655 {La. CL App.
3d Cir, 1875).

= % 15,000 ordered reduced to $ 7,500, awarded to father of girl killed in automobile accident; parents of ofhar
children killed in same accident only awarded 5 7.500. Delihoue v. Continental Cas. Co. of Chicago, M, 158 Sa. 2d
13 (la Ct App. 3d Cir T963), writ issued, 245 La. 734, 160 Sa. 24 596 (1964] and rev'd aon other grounds, 246 La.
851, 169 Sp. 2d &0 (1564

[*21] Decedant’'s age wunspecihed - Amount fixed by court

Thera is case |aw fixing the amount of compensatory damages for the daath in a wehicular accident of a child
whosa age was unspecified, detarmining an award such as -

— § 21,000 which included % 10,000 to each parent and § 1,000 for conscious pain, minor child who survived
automobile accident two houwrs with fractured pelvis and agonizing thirst from intemnal hemorhages. Fultfove v U
S Cas Co of N Y. 120 S0 20 816 (la. Cf App 2d Cir 1861),

[*22] Decedent’s age unspecified - Adequate

Under the particular circumstances of the following cases the courls held thal awards of compensalory damages
for the death in a vehicular accident of a child whose age was unspecified were adequale, such as awards of -

— % 5,000 for young woman killed in calision; worked part-time whike altending school; sewed much of har own
and her family's wardrobe, and confributed generously o her parents and family, court noting that wrongful death
statute did not recompense a grieving family for the lost love, friendship, and charm of such a gil. Bohoen v
Wirngeraid, B0 M. App. 3d 232 35 W Dec. 254, 398 N.E.2d 1204 [15f Dhst. 1979}

— % 40,000 — § 20,000 to each parent of minor killed in sutomobile accident; court noting that award more than
insurance coverage, Hursfon v, Dufour, 292 Sp 2d 733 (La O App. 1st Cir 1974), writ denied, 285 5o0. 2d 178
{La. 1974).

- & 10,000 for minor son killed in auiomobile accident. Smith v_indiana Lumbermens Mut, ns, Co, 130 5o 29
775 (La Ot App 3d Cir 1861).
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— 5 15,751.35 which included $ 7,500 to each of surviving parents and 3 751.35 funeral expensas; minar son
killed in accident. Homeyoull v, Indiana Lumbenmens Mul ins. Co. 130 So. 2d 770 (La. Cf. App. 3d Cir, 1967).

- % 15,000 for child killed in accidant in which both parents and a sister were killed and another brother received
numercus Injuries. Bames v. Smith, 305 F.2d 226 (10th Cir_1962] {applying New Mexico law).

- 5 36.274.13 where son killed by drunk driver; while parents complained that award only compensated them for
medical and funeral expenses, while parents testified that they had malntained good relationship with their son, they
wera divorced, and as a resull, son spent much time with his grandmother, Wallis v Carco Camage Corp., Inc., 124
F.3d 218 {10th Cir. 1997) (applyng Oklaboma law).

[*23] Decedent's age unspecified - Inadequate

Under the particular circumstances of tha following cases the courls held that awards of compensatory damages
tar the death in a vehicular accidant of a child whosa age was unspecdified were nadaquate, such as awards of -

— § 8,000 where boy kiled in automobile accident, described as healthy, athletic, intelligent, devoted; lifa
expectancy of 54.2 years, Long v. Benneit, 55 W, App. 34 50, 12 . Dec. 823, 370 N.E. 2d 827 [4ih Disf, 1877],

= § 0 where bicycle rider hit by vehicle; jury had concluded that driver was 51% at fault, Hunier v. Byrg, 807

— & 0 where son killed in accident as passenger; uncontradicied iestimony that son had close relationghip with his
parenis and that his death resulted in emotional disiress. pain, and anguish fo them; mother had (o take
ranguilizers as result of increased nervousness, and thal she broke down almost every day. Comelison v
Agaregate Hawers Inc, FF7 5. W 2d 542 (Tax. App. Fod Waorth 1989), writ denied, (Jan. 24, 1990).

Daath from Malpractice, Improper Medication, or Similar Treatmeant
["24] From birth through age six - Mot excessive

Under the partlcular circumstances of the following cases the courts held that awards of compensatory damages
for the death from medical malpractice or relaied medication claims of a child age six years old or younger were nof
excessive, such as awards of --

= § 4 milion awarded child'a estate in survival action where child bom with severe brain damage becausa af
oxygen daprivation duning delivery due to malpractice, and led debilitative life until he was 1 1/2 years old, when he
died of respiratory failure, in Bght of nature and extent of childs injuries, which he endured over the 18 months he
survived: § 2.2 milllon wrongful death award lkewise nol excessive, where mother shown o be dedicated and
devoled to child during his lifetime, and father and siblings, too, were denied opportunity of ever having relationship
with child normally available to fathers and brothers. Jones v, Chicage QOsteapathic Hoso, 316 il App, Jd 1121,
250 M. Dee, 326, 738 NE 2d 542 st Digt 20001,

— % 1.6 milion for parental loss of society resulting from death of Infamt minutes after birth due to improperly
canceling emeargency Caesarean section; parents are enfited to rebuttable prasumption of substantial pecuniary
loss upon death of child. Simmons v, University of Chicago Hospitals and Clinics, 247 i App. 3d 177, 187 . Dec.
0 617 NE 2d 278 (1st Dist. 1933, judgmant affd on other grounds, 162 Il 29 7, 204 I Dec 645 642 NE. 2d
TOF (1894,

= § 300,000 to father from compensafion fund where maother died, ssseredly from malpractice, when she
collapsed in hospital restroom and was resuscitated and gave birth to child who died next day; parents planned fo
be primary caregivers for baby although they were not planning on living tegether, father purchased some "big”
itames for baby such as crib, but did not pay for any of mother's doctors’ appointments or medical expenses, did not
go fo the doctor or hospital with mother; issues with father's subsequent mamiage and relationship with his
subsequent children, Randles v. Indiana Patient's Compensabion Fund, 880 N.E 2d 1212 (Ind. Cl. App. 2007),
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= § 500,000 for past loss of companionship and sociely where baby was stillbom because doctor and hospital
failed to diagnose placental abruption, parents testified about their relationships with their other children, and about
their plans for interacting wilh deceased child, also testified aboul their own background, Interests, and
personalities; ihis lestimony provided jury wilth iImporiant evidence regarding whal parents’ relationskip likely would
have bean with thair deceased son. Herfiichar v. Sleale, 615 F. Supp. 2d 884 (N.D. lowa 2008) (applying lowa
ET

- % 2 million to each parent of infant daughter who died from acetaminophan toxicity, in action against
manufacturer for inadegquate warnings on label and against hospital for negligently prescribing excessive doses of
product, parents unwittingly administered improper doses whan, in mother's words, they were "supposad o take
care of and protect” daughter, mother considered herself a disgrace and had not been helped by therapy or
medication, and father testified he was depressed 89% of the fime, had lost his religicus faith, and was very upset
that daughter was buried without her organs due to an autopsy; $ 1 million for survival damages not excessive
where parenis' testimony showed that daughter was in pain and suffered until near her death, that she was
cognizant of them being present and wanted 1o be held and comforted by them, but they could not give her what
she sought, Hurfo v. MeNel-PPC. Inc, 78 So. 3d 1199 {lg Cf App J3d Cir, 2011), writ denied, 86 So. 3d 628 {La
2072).

— 5 550,000 in general damages (reduced to $ 500,000 per statutory cap) for lost chance of survival where eight-
manth-old son wha had high fever and chickenpox died of sepsis because emergency room physician failed fo
diagnose and treal him properly; evidence illustrated pain and suffering baby endured prior lo his death, as wel| as
damages suffered by his mather and father. Raines v. Columbis Lakeland Medicel Cenfer, 923 S0 2d 170 {La Cf
App. dth Cir. 2008).

— § 250,000 past and future pain and suffering to each parent of infant who died after 24 days, assertedly because
of malpractice; visited him frequently in hospital; subsequent problems in their relationship and marriage which
occurred as result of grief, medical expenses § 23,200.98, funeral expenses § S87.68, bural expense § 400,
pharmacy § 175.23; § 100,000 to infant for pain, suffering, and disability from 24 days of life in acute disiress;
award reduced to § 500,000 per malpractice claims cap. Tayor v, Clement 832 So 20 1089 (La. Cf Apg 3d Cir
2002), wiil denied, 840 So, 20 571 (La. 2003) and (abrogated on other grounds by, Colvin v Lodistana Pafienl’s
Lompengation Fung Oversight Bd., 247 So, 2d 15 (La, 2007)).

= & 500,000, as reduced from jury award of 5 1.45 million, for death of five-year-old from complicalions of juvenila
diabetes including cerebral edema where physician failed to comply with appropriate standard of care, despite
testimany thal childs quality of life, had he survived, would have been poor. Carey v. Bao, 828 8o, 2d 53 {La. CI
App. 4ih Cir. 2002), wril denied, 8371 So. 24 286 (La. 2002).

— $ 300,000 to each parent of sic-year-old son who died of electrobte imbalance due to dehydration due to
gastroenteritis when doctor failed to provide large enough amounts of intravenous fluid, maother had tubal ligation
after child's birth; child and sister were very close; mother underwent counseling for depression after death; child
accompanied his father wherever ha wenf; father was unable to paricipate in some activities that he shared with
child, Bowngsois v. Bailey, 817 50, 2d 240 {La. Cif App. Sth Cir. 2002],

-5 50,000 for physical and mental pain and suffering of four and one-half year old whao died of meningococcemia,
septic shock, and possible meningitis, where on day before death emergency room doctors falled to take blood (est,
and mother testified that she was told that they had to give child medicine because she was in a kol of pain; 5
500,000 to mother, and, for past and fulure mental pain and suffering, past and future loss of love and soclety, and
past and future loss of enjoyment of life, not excessive, whare mather testified that child was a happy baby and that
she had watched her abways; after child died, she and anyone who had been in contact with child had lo take
medicine because illness was highly contagious, and anything child towchad or wore had to be disposed of right
away, mother and husband expenanced problems with thair relationship afler death where husband wanted a
family, but mother had undergone tubal ligation on day child born; $ 50,000 to father, Efcher v. Neumaon, 806 So
2d 826 {Le Gt App 1st Cir. 2007), writ denied, 817 5o, 2d 105 (La. 2002).
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~ § 500,000 general damages, per statutory cag, o parents of two-day-old child who died after emargency room
physician and hospital failed 1o diagnose placental abruption in pregnant mother fallowing automabile accident;
parents were marred for 13 years and expected their first male child, mother was unable to view child or attend
funaral after having beoen placed in intensive cara unit; and mathar became depressad following koss of har child.
Rebstock v, Hospital Sendce Dist Ne. 1. 800 So. 2d 435 {la. Cl. App. Sth Cir. 2001), writ denied, 71 So0. 2d 914
{La. 2002},

= % 500,000, maximum authorized under patien's compensation fund, where premature newborm died, assariadly
because of use of CMV-contaminated blood product; newbom suffered for over two weseks from CMV infection that
led to his death; underwent series of procedures related to complications and was repealedly sedated;, parants
testified regarding child's sudden tum for the worse, thedr visits to hospital and attention fo his condition, and hours
belore and after his death, and regarding Impact and lasting effects of death. Fowier v. Bossanp, 797 So, 2d 160
fLa. Cf App 2o Cir, 2001).

— 5 425,000 general damages awarded for four-and-a-half year-old's death from malpractice including $ 58,000
for child's conscious pain and suffering, $ 163,500 for mother's loss of love, aflection, and consortium, and 5
163,500 for mother's past, present, and future grief and mental anguish; as 1o conscious pain and suffering, plaintiff
naoted that child had endured complications, suffaring all the while, worsening over §2-hour period and ultimately
resulting in her death; this could have led frial court o detarmine thal young gid was aware of her discomloris; as fo
awards to mather, mother had been child's principal care giver, checking child’s blocd sugar and administering her
insulin injections, was devoled, loving mather and friend, and the two were virlually inseparable, did everything
together, mother had to witness her daughters decline in health, and varous traumatic episodes during
haspitalization ending with having to choose to "pull the plug® on her daughter; mathar had inevitabla sense of loss
of chikd who had been virtually joined at her mother's hip, and by guilt for not saving her life, Futeh v, Aftwaod, 535
Sp 24 958 (La Ot App. 3d Cir 1287). writ granted in part, 709 So. 2d 721 (La. 1935).

- & 400,000 ta mother and $ 100,000 for wrongful death where due o inadequate care by hospital employess,
baty delivered by Caesarean section suffered asphyxia which caused severe brain damage, kidney failure, and
other complications, and child died day before her filth birthday, findings of failure o monior propery and notice
signs of fetal distress; administration of Pitocin after finding of fetal distress; and delay in performing emergency C-
section after fetal disiress diagnosed. Conedy v. Sizie, §00 So. 2d 530 {la. Ot App. 2d Cir. 1997), writ granted in
parl, F12 Sp. 20 859 {La. 1998) and writ deniad, 712 So. 24 864 (La. 7838) and rev'd on other grounds, 714 S0, 24
il 1398,

== 5 500,000 where infant who had suffered savere hypoxic event dunng cesarean dalivary died 24 days later,
award consisted of § 50,000 past medical expenses, § 100,000 past and 5§ 50,000 fulure mental and amotional pain
and suffering § 150,000 to each parent loss of love, affection, and companionship: while infant lived only 24 days,
felt no pain in his imeversible coma, was clinically brain dead when he was only 24 hours old, and remained on ke
support systems for almest all of his short life, parents had pain as this was their first baby; there was evidence of
severe depression suffered by both parenis; father testified as to infant looking terribla at birth, and that ha visited
infant every day, while had two daughters thereafter, mother testified that girs could not take place of their lost son,

ins. ) G 4th Cir. 1994),

== & 800,000 for survival and wrongful death damages, per statutory cap, where postsurgical two-year-cid patient
died, after suffering selzures, from cerebral edema with herniation of the brain tissue dug to over-hydration;
testimony as to whining and erying during first seizure, while during second seizure his back was arching, his teeth
ware clenched, his limbs were jerking, and his eyes were rolling to the side; family had invested great deal of lime
and effort info helping child overcome physical handicap; after death, mother became withdrawn and moody and
eventually quit her job and guit teaching catechism; father stated that he and his wife had become over-possessive
and overprotective of their remaining children as result of death; child was exiraordinary child who had axtremealy
close and |loving relationship with his family, Prince v Mattating, 583 So. 20 541 {la Ct. App. 3d Cir. 7997).
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— § 25,000 awardad for loss of love and affacton of six-year-old girfl who ded as result of medical malpractice
inwalving treatment of vaginal bleeding, althcugh chikd was ferminally ill from brain fumor and semicomatose before

malpraciice cocurred; close relationship babasan child and her mother. Tawlor v. Charity Hosp, of Louisiana in Now
Dreans, 465 S0, 2d 738 {la Cr App dth Cir 1985), judgment vacated on other grounds, 476 5o, 2d 338 (La.

1585} and writ denied, 476 So. 2d 347 (La. 1885,

-~ % 76,000 wrongful death of almost three years old child when pediatrician fafled o timely attend or take action
when child who was at home was running very high fever and could hardly move, Kogan v. Dreifuss, 174 AD.2d
GO7, 571 N.Y.5.2d 314 (24 Dep't 1991).

= & B401.75 to father as administrator of estale of his two-year-old daughter, physician at hospital turned
decedent aul al haspital at tima she was aculely sick, aftar having been sent to hospital by family physician, Baroig
¥ Soeiely of New York Hospital, 39 Mise 20 528 2471 N Y. .8 2d 373 (Sup 1983).

- § B00.000 against hospital where newborn died from hypovolemic shock cavsed by subgaleal hematoma
probably result of improper forceps delivery; improper attendance and treatment; remittitur to $ 300,000 not
warranted where amount was not oulrageous and remittitur could not be based on judge’s view that case against
hospital was weak. Strubbart v, Porry Memenal Moss, Trust Autharly, 1995 OK 10, 903 P.2d 263 (Owia, 1995).

= % 1.5 million for loss of society and companionship; medical malpractice conceming delivery and subsequent

death of 17-month-old who suffered hypoxic ischemic brain Injury which caused cerebral paley and associated
respiratory and neurclogical conditions, Hatwood v, Hospital of the Uiniversity of Pennsyivanla, 2012 PA Super 217
55 A 39 1220 (20121,

= & 1.5 millson to mother in wrongful death action where 19-month=cld child died from brain swelling due 1o low
blood sodium levels which doctor failed 1o monitor in hospital, mother cared greatly for child, stayed in his hospital
room afl night: summoned purses next moming because of ner concern for his condition; withessed child's
increasing disorientation lo peint he could not recognize her, evidence of conscious pain and suffering supported
jury's award of $ 600,000 In actual damages in survival action, nurses’ charis indicated thai child was iritable and
shept fretfully from midnight umtil approximately 5:45 am., he vomited and became combatve, puling at his
monitors and fighting his mother, who was unable to console him, nurse overheard patient say, “Mommy, | no feel
good. Hald ma " and expert testied that brain continued to swell until it was forced through hole in base of skull.
Scolff v Porter, 340 5.C 158 530 5 E 2d 389 (O} App. 2000].

— & 25 000 to parants for death, as result of malpractice of dactor and nurse, of their 22-month-old son, a bright,
robust, and healthy child prior to death. Crowe v. Provost 52 Tenn, App. 387, 374 5 W 2d 645 (1063

— § 1.2 millien consisting of § 700,000 for pain and suffering for malpractice in death of 18-month-old child where
jury could reasonably infer that child, in essence, slowly suffocated to deathand $ 500,000 for pecuniary loss
resulting from death of child; plaintifis showed life expectancy of child, life expectancy of mather, that child was
healthy, and that in view of close and affectionaie relationship between maother and child, jury could reasanably infer
that he would be of great financial assistance to her in her advanced years or in event of her disabidity or economic

hardship; one million exemplary damages. Mercy Hosp of Laredo v, Rios, 776 5.W.2d 626 (Tex App, San Antonio
189&9), writ gened, (June 13, 12990).

= 5 G55,973.46, o parenis of eight-day-old child who died because doctor's performance of fetal delivery by
Caesarian secton was conducted too late to avoid severe brain damage, in addition to medical expenses. evidenos

of sorrow, mental anguish, and solace fully sufficient o support jury's award. Jan Paul Froferman, MO and
Associates PG v Wazivl 258 Va. 540 525 5. 2d 552 (2008).

— § 1.75 million to hospital where hospital nurse allegedly administered overdose of drug to two-year child wha
subsequently died, and where hospital claimed against manufaciurer that drug's packaging and labeling was
unclear, confusing, and misleading. CAMC also asserted that as a result of the unclear, confusing and misleading
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Iabeling. patlmls whn had re::ewed 'C-Ef'Eb}'![F:I had suﬁerecl injury; no proof of mistake or prejudice, Chadesion
k 3 2t {apphying West Virginia law).

-— % 1.75 million for lost earmnings of infant who ded less than one day afler his premature birth due 1o fallure 1o
freat preterm labor, economist testified as o his estimates of infant's lost fulure earnings, based upon three ke
scenanos, reduced to presenl value; jun/s award was within range of esiimated fulure eamings set forth by
economist based upon four year college education; economist took educational background of parents into
consideration in estimating his threa scenarios; survival rate for babies such as infant in question was ovar T5%.

Apdrews v. Reynolds Memorial Hosp., Inc., 207 W Va, 624, 409 5 £ 2d 846 (1957).

[*25] From birth through age six - Excessive

Under the particular circumstances of the following cases the courts held that awards of compensatory damages
for tha death from medical malpractice or related treatment of a child under seven years of age were excessive,
such as awards of -

— £ 2 million to parents of 21-month-cdd child in medical malpraciice action against the United States; child deed of
iron poisoning: cnly evidence of damages mortality table and parents' testimony, no evidence regarding value of
sarvicas or supporl. Johirsoen v, LS., T80 F 2d 802 19 Fed B Evid Serv. 1434 (11th Cir. 1888] (applying Florida

law).

—~ 5 1.71 million in damages where baby was stillborn because doctor and hospital failed to diagnose placental
abruption; aside from $ 500,000 award for consortium which was not excessive, since the jury deductad onky 5
10,000 from total award for past expenses up to trizl attributable to raising child, and deducted anty $ 100,000 for
such future expenses; parents described active lifestyle and upscale standard of living; federal estimates for annual
cost of ralsing third child in area was § 11,673 remittitur of deduction for past costs of raising child to $ 70,000, and
appropriate deduction for fulure costs was § 200,000, iotal damages thus lowered to § 1.55 million, Helmiicher v,
Stegle, 615 F Supp 2d 884 (N D lowg 2003) (applying lowa and federal law).

- % 50,000 awarded for pain and suffering of six-year-old girl who died as result of medical malpractice invalving
treatment of vaginal blesding, where although child was terminally ill and in comatose state before malpractice
occurred, frial court did not commit manifest error in determining that child sustained some sensation of pain; award
reduced to £ 15000, Tayvior v. Charily Hosp, of Lowisiana i New Oreans, 466 So 20 736 (La, Gl Apo. 4th Cir
1885, judgment vacated on other grounds, 478 So. 24 338 (La. 7265) and wril danied, 476 So. 2d 341 (La. 1865).

- % 100,000, lawerad o $ 50,000, for the pain and suffering endurad by six-year-old son who died of electrolyte
imbalance dus fo dehydration due to gastroenteritis when doctor failed o provide large encugh amounts of
intravenous fluid; during hour and 41 minutes from time of malpractice to time of death; child was administerad
Insuling when his heart rata began its ferminal descent and arrhythmia, tube was placad in his throal, another tube
was placed in his nose, ard he was shuck with several needles, including at leasi twa times through his chast wall
into his heart, additional tube placed in wein in his neck; all of these were invasive proceduras that would have
caused severe pain, Bowrgeais v, Bailey, 817 So. 2d 240 {La. Cl. App. 5th Cir, 2002).

- § 300,000, reduced to $ 150,000 for mother's own pain and suffering and § 100,000, reduced to § 50,000 for
pain and suffering of child who died two days after birth, due 1o failures in attendance and treatment of obstetrician;
mother's award predicated on suffering and lack of care sustained as result of absence of obstetrician during
distress period of her labor as well as absence of obatetrical nurses; integral pan of award based upan her anxlety
and suffering resulting from child's death; award o mother limited where child only lived 36 haurs; as to suffering
sustained by infant, evidence lacking of prolonged pain, and only evidence was grandmothar's teslimony that whan
she visited child he did not appear lo be conscious. Dent v, Perkins, 628 So. 2d 1354 {La. ClL App. 4fh Cir. 1533),
writ denied, 534 So. 2d 853 (La, 7994),

= § 150,000, lowered to § 30,000 where arrestes in 28th week of pregnancy claimed improper treaiment by sheriff
and by hospital where prematuerely dalivered infant lived only 36 hours and arrestee relectantly saw child only once
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during that tima and onfy for brief period; while amestee argued that she was handeufied at time of defivery, and
leg-cuffed to bed after defivery thus adding to her grief and personal loss, prior to her amest she refused to seek
medical attention and prenatal care, did not follow doctor's orders for further checkups and bed rest, and was
treated for syphilis during fifth month of her pregnancy, only evidence establishing any mental pain or anguish was
amestes’s own testimony. Callowsay v, City of New Onleans, 524 S0 20 182 6 AL B 5th 1708 (La. O App. ik Cir.
1388), writ denbad, 530 So. 2d 84 (La. 19588),

= $ 100,000 for one-month-okd infant died as result of receiving intravenous feeding intanded for adult; infant was
premature with varous health problems similar 1o those of older brother in infancy, described as having 95%
chance of lving normal, healthy Ife at ime of accident. Ahrenholz v, Hennepin County, 295 N W 20 645 [Minn.

1880

- % 1 million for mother's emotional distress caused by medical malpractice in premature birth and death of infant
after 10 days. and award of § 500,000 for father's emotional distress; mother consulted psychologist 10 times and
was found to have improved: no evidence of psychiatric hospitalization or significant interference with lifestyle or
employment relationships of either parent, § 550,000 for baby's pain and suffering during her 10-day life also
excessive where doctor qualified his testimany by stating that baby likely experienced some pain, and ather dector
conchluded that although baby probably was experiencing "some pain,” she probably was not feeling any pain as of
sixth day; § 450,000 verdict for baby's wrongful death; only evidence was that family was close, sach member
supporting others in various ways. Cargy v, Lovelf 132 N.J 44, 832 A 24 1273 (1933],

= % 12 million jury verdicl, reduced 1o 5 750,000 (iral cowrt's pricr order had reduced award to 3 175,000), for
infant’s conscious pain and suffering in 12 days between birth and death; although infant might not have had high
cognitive awarenass of her impending death; infant was bosn in severe distress dua to hospital's failure ta timely
manilor almest nine hours of felal disiress, and infant's compromised condition required constant invasive
procadures, including intubaticn, placement in a heart-ung machine, and heart-lung machine treatment caused
infant to die from secondary Candida infection. Cepeda v. New York Ciy Health and Hospitalzs Corp., 303 A.D.2d
173, 756 N.Y.5.2d 183 (15! Dep't 2003).

-- % 1.05 million for conscious pain and suffering for death of almost three years old child when pediairician failed
to timaly attend or take action when child who was at home was running very high fever and could hardly move;
ample evidence of conscious pain and suffering between 2:00 a.m. telephone call and time child lapsed into coma,
which amounied to some 50 hours, however, award deviated materially from reasonable compensation; reduced to
¥ 350,000, Kogan v, Dreifuss, 174 A0 20 07, 571 N.Y. .5 .20 314 (20 Dep't 15997).

- § 58,000 reduced to § 3,500; award against state for wrongful death of sis-year-old patient of state school who
was mentally retarded, unable to eat by himself, cowd not speak or walk wilhout help, and was a moderate spastic
and subject to comvulgions, no pecuniary loss proven; complete absence of evidence of conscious pain and
suffering; received at school undernourished and ded few weeks |ater of pneumonia and acute myccarditis
assertedly due to poor care, Santana v. State. 28 A.0.2d 576 270 N.Y.5.2d 253 (3d Dep? 1567).

- % 50,000 where thres-year-old infanl died due 1o ruplured appandix resulting in acule peritonitis because of
medical malpractice. Spiiman v, Forsyth Memonal Hospital 30 N.C. App 408 337 5 £ 2d 202 (1976,

— % 175,000 awarded to parents of six-year-old boy who died as result of pediatrician's failure to diagnose and
treatl Rocky Mountain spotted faver, court noted size of awards in similar cases. Clack v, Ross. 284 5.C 543 328
S.E 20 87 (Cf. App. 1385) (brogated on other grounds by, Sherer v, Jamses, 290 5.C. 404, 351 5 E 2d 148 (1956]].

—~ § 1 milfion, remittitur of § 400,000 where three-year-old died from failure to diagnose meningococcemia; mo
proof of pain and suffering; reascnable for jury to find that this child, who was healthy except for this liness, would
have eaming capacity of at least minimum wage between ages of 16 and B5 which would total $ 328,300, and could
properly consider inflation, alhough this would not sustain entire verdict. Bradford for Use and Benefit of Estate of
Bradford v. Swain, 1989 WL 1221 (Tenn. Ct. App. 19849).

- % 10 milion where paediatrician performed biopsy on 2 1/2-year-old without parents’ permission, and perforated
child's colon and failed to report or treat this immediately; remittitur to § 3 million where attorney improperly argued
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that jurors had duty to place value on child’s |ife, and that parents were entitled to that measure of damages.
il Fi T 1

[*28] From birth through age six - Amount fised by court

Under the paricular circumstances of the following cases the courts fixed the amount of an award of
compensatory damages for tha death from medical malpractice, olher impropar medical treatment, or relaled
product medication claims of a child under seven years of age, determining sums such as —

- § 14,641.40 (including § 831,40 for death and burial expenses); awarded to administrator of estate of three.
year-old boy who was given grossly excessive dosage of medication while patient at defemdant's medical
dispensary; compensalion to parents for deprivation of pecunlary benefits reasonably 1o have been expecled had
child survived. Dean v, (LS, 230 F Suop, 167 (MDD Als 1965} (applying federal and Canal Zone law),

- % 500,000 loss-ofdife damages in medical malpractice action for 17-manth-old Infant's death, for fallure to timely
diagnosis child's bacterial endocarditis; more likely than not that child would have lived as long as 50 years despite
his prior senous medical problems, child had protective, supportive, and loving home and extended family; child
could hava lookad forward to employment opporiunitles, and would have likely experienced joyvs of married life and
paranthood; 5 900,000 to molher and $ 200,000 o father for past and fulure mantal anguish; oanly $ 10,000
conscious pain and suffering since while child had to undergo unmecessary heart operation, no evidence that
operation ifself occasioned conscious pain and suffering; probably suffered no more than child with severs flu
sympioms. Mchulin v, U5, 515 F. Supp. 2d 814 (E.D. Ark. 2007, as revised, {Oct, 22, 2007) (applying Arkansas
law),

[*27] Fromi birth through age six - Adequate

Under the particular circumstances of the following cases the courts held that awards of compensatory damages
for the death from medical malpractice of & child age six years old or younger were adequate, such as awards of «

— § 425,000 general damages awarded for four-and-a-hall year-old's death from malpractice including § 96,000
for child's conscious pain and suffering, § 163,500 for maother's loss of love, affection, and comsorlium, and $
163,500 for mother's past, present, and fulure grief and mental anguish; as o conscious pain and suffering, plaintiff
noted that child had endured complications, suffering all the whils, warsening over 62 hour period and ultimatehy
resulting in her death; this could have led trial court o determing thal young gif was aware of her discomforts; as o
awards to mother, mother had been child's principal care giver, checking child's blocd sugar and administaring her
insulin injections; was devoled, loving mother and friend, and the two were vifually inseparable. did evernything
togather, mathar had to withess har davghter's decline in health in Crowley, and various raumatic episodes during
hospitalization ending with having o choosa o "pull the plug® on her daughtar; mothear had inevitabla sansa of loss
of child who had besn virtually joined at her mother's hip, and by guilt for not saving her life. Fulch v, Aftwopd, 898

So. 2d 958 (La Ci App. 3d Cir,_1997), writ granted in part, 709 So. 2d 721 (La. 1998,

— % 10,000 wrongful death to parents of 10-maonth-old who died from medical malpractice in treatment after child
had fallen; parents saparated approximately seven months after death; mother later gave birth to baby gir; mother
blamed her husband for her son's death and claimed his personality changed after child’s death, causing each 1o go
separale ways, evidence might have caused jury io doubt that environment chitd would have been brought up in,
had he survived, would have resulted in child providing significant services to parents in future, Frame v. Kofhan,
218 ML Super, 537 526 A 2 86 (Apo Diy. 1987), judgment affd on other grounds, 115 N.J 638 560 A 2d 675
(1985).

— & 74 573 50 to parents of 15-manth-old child who ded as result of aspirin pooning which was nol diagnosed;
average intelligence and good heallh; court noling that award was comparable o othars. Bewis v U5, 536 F.2d
5384 (Sih Cor, 1976) (applying New Mexico law).

[*28] From kirth through age six - Inadequate
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Under the particular circumstances of the following cases the courts held that awards of compensalory damages
for the death from medical malpractice of a child six years old or younger were inadequale, such as awards of —

= % 0 to mother for loss of eamings by infant who died a few months afler being born with irmeversible brain
damage due to doctor's failure to daliver the infam eanier; defense had courdered vocational exper’s apinion that
infant lest eamings in excess al $ 500,000 by noting that family had little earnings, that father was convicted felon
whao died al an early age, and that mother recipient of food stamps and Medicaid and ai times lived off largesse of
family members; courl tarmed repugnant as matter of law defense’s argument that infant would never amount to
anything because of his parenis' values and life styla, we find this argument repugnant as a malter of law; jury
would ba reguirad on retnal to award soma amount o compensate infani's estate for his destructon to earn moneay.
Raffitt v. Hajiar, 832 514 24 589 (Ky. Ct. App. 1994),

- 5 25,000 medical expenses where premature newbom died, asseredly because of use of ChMV-contaminated
blood product; raised to $ 50,306.64 as that was only evidence of medical bills; jury apparently emoneously
considerad half the expenses to be aitributable fo care of decedent’s living twin, Fowler v. Bossang, 797 So 2d 160
fLa Gt App. 3d Cir 2001,

- 5 175,000, as reduced per postirial mation from jury verdict of 3 12 million, modified to § 750,000, for infant's
conscious pain and suffering in 12 days between birth and death; although infant might not have had high cognitive
awaraness of her impending death; infant was born in severe distress due to hospital's failure to timely monifor
almosl nine houwrs of fetal distress, and infant's compromised condition required constan! invasive procedures,
including intubation, placement in a heart-lung machine, and heart-lung machine treatment caused infant to die
from secondary Candida infection. Cepeda v. New Yok Cily Health and Hospitals Corp., 303 A.D.2d 173, 756
M.¥.5. 2d 189 (15t Dep't 2003).

[*29] From sewven through 13 years old - Mot excessive

Under the paricular circumstances of the following cases the courts held thal awards of compensatory damages
lar the death fram medical malpractics, clher improper medical treaiment, or related product claims of a child from
seven through 13 years old were not excessive, such as awards of -

- § 2 milion verdict to parents of 11-year-old hemophifac who used blood concentrate manufactured by
defendant, who was infected with Human Immunodeficiency Virus, which developed into Acquired Immune
Deficiency Syndrome (AIDS), and who died of complicatons of AIDS; plaintiffs counsel argued strenuously during
closing argument for a total of § 3.2 million, while defense counsel never argued camages, but simply argued that
manufacturer should not be found lable, Wals v, Armour Pharmacewdical Cg, 832 F Supp, 1505, Prod. Liab. Rep.
(CCH)Y P 13795 (M.D. Fla, 1993), affd In part, rev'd in parl on other grounds, 53 F 20 1184 (17in Cir, 1924]
(applying Flonda law).

== § 250,000 o mother of 13 1/2-year-old relarded boy killed from bums resuling whan hot water bollle was placed
on bare abdomen at nursing home; $ 150,000 pain and suffering and $ 100,000 for mother's loss of society and
companionship. Meal’s Estale v. Frnandshio Manar Nursing Horme. 113 Mich, App. 759, 318 N W 2d 554 {1982),

— % 1.5 million to father and sister for wrongful death of 11-year-old child, after remittitur, when child who had
juvanile dinbetes was treated by maother with Christian Science spirtual healing rather than modarn medicine which
could have saved him; evidence supporting frial court’s findings that father was very loving father and that he had
fallowed child's growth in great detail; evidence supported finding that sister had close, loving relationship with child.
Lundman v, McKowrn, 530 N W.2d BO7 (Minn. Cf App, 1935]),

- % 650,000 medical malpractice award for conscious pain and suffering of infant who was in vegetative state
throughout his short eight-vear life; infant cried when he received painful stimull and smiled and laughed at
pleasurable stimul; thus, had some level of awareness. Walsh v Siafen lsland Obstelrics & Gynecology
Associates PC. 183 A.0.2d 672 598 N.Y.5.20 17 {2d Dap? 1533).
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== & 750,000 to each parent where negligence in disgnosis and freatment of appendicitis led to death of 11-year-
od daughler, parents testified to loss of companionship and love for child, and effects of destruction of parent-child
relationship; both suffered grief and used professional help to receive some refief from sense of |oss; testified
conceming child's suffering before her death; presented evidence on burial expenses, and estimated that about

100 per month had been spent on daughler's support. Curens v, Hampton, 1997 OK 58 939 P.2d 1138 (Okla,
1997}, as comected, (Aug. 21, 1997).

-~ % 15,000 awarded to parents of nine-year-old boy; malpractics sult; death caused by esplosion during
tonsillectomy surgery performed by defendant, whan electrical instrurment was applied to throat of decedent after
nurse had given ether as anesthetic; decedent's lungs wera so severely burned that he died within few hours.
MeKinpey v, Tromly, 386 S.W 2d 564, 12 AL R 3d 1011 (Tex. Civ. App. Tyfer 1964), writ refused n.r.e., (Mar. 24
1965) and (disapproved of on other grounds by, Sparger v. Wordey Hospital, Inc., 547 5.W.2d 582 (Tex. 1877)).

.- § 850,000 (which incuded § 100,000 for parents’ pecuniary loss, § 500,000 for loss of companicnship and
society and for mental pain and anguish, and § 250,000 for child's conscious physical and mental pain before
death); nine-year-okd boy, kicked in the stomach by another boy, died because of the negligence of hospital and
physician in failing o provide proper treatment;, oldest of five children; described as a healthy happy child who liked

music and was always willlng 1o help anvbody. Brownsville Medica!l Ceolter v Gracia, 704 S W.2d 68 (Tex, App
Corpus Chnsti 1985), wril refused n.rae., (July 16, 1286).

[*30] From saven through 13 years cld - Excessive

Under the particular circumstances of the following cases the courts held that awards of compensatory damages
for the death from medical malpractice, other improper medical treatment, or related product claims of a child from
seven through 13 years old were excessive, such as awards of -

— 5 8 million in noneconomic damages for wrongful death of 11-year-cld child who had fatal asthma attack in
school and where school assertedly did not adequately assist child during aftack; mother testified she missed him
running through house, playing with and arguing with ofher kids, his hugs and kisses and "everything about him®;
testified they were never separated overnight except for one hospital stay; however, little evidence conceming
specific nature of ratationship betwaen mother and son; little comparison of mother's lifa now 1o her ife bafore
child's death, and no testimony about impact death actually had on mother life or life of family; new trial ordered.
Gonzalez w. Hanford Elementary School Dist., 2002 WL 1023718 (Cal. App. 5th Dist. 2002),
unpublished/noncitable, (May 22, 2002).

— % 1.5 million for wrongful death of 11-year-old child, par remiltitur, rather than $ 5.2 million awarded by jury,
when child who had juvenile diabates was lreated by Christian Science spiritual healing rather than modern
medicine which could have saved him, Lundman v, MoKown, 530 MW 2d BOF (Minn, CL App, 18851

- 5 131,342 where nine-year-old son of naval chief petty officer died as resull of rafusal of care by govammant
hospital; damages computed by using probable earning period of 38 years. multiplying that figure by the madian
eaming year of father ($ 6,708} and commuting this by using 4% interest table; held excessive on ground thal
father's eamings should have been reduced by necessary and ordinary living expensas. Williams v. LS. 438 F.2d
B4 (Tsr G 1970) (applying Rhode [sland law).

[*31] From seven through 13 years old - Adequate

Under tha particular cireumstances of tha following cases the courts held that awards of compensatory damages
for the death from medical malpractice, other improper medical treatment, or related preduct claims of a child from
saven through 13 years okd were adequate, such as awards of -

= § 125,000 wrongful death where child died at age 13 from effects of diabetic ketoacidosis, allegediy as result of
hospital's negligence. Havard v Children’s Clinic of Southwest Lowisiang, Inc. 722 So. 2d 1178 {la. Ci. App. 3d
Cir_ 1388},
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— & 10,000 to each parent of 10-year-old who died of complications from aperation for acute appendicitis due in
part to negligence of anesthetist; trial judge concluded that parents were only entiled to nominal amount of
damages for koss of love and affection because of their falure to fulfil their parental responsibifity of financial
support, tutorship, welfare, and medical assistance, as well as leaving child to be raised by his grandmaother, court
found that amount of love and affection was nol that of normal parent-child refationship. Pierre v [allie Kemp

Chanty Hosp 515 50, 24 614 {La Cf App, 18t Cir, 1957), writ dersed, 575 Sa. 20 1171 (La. 1987).
[*32] From saven through 13 years old - Inadequate

There is case law holding that awards of compensatory damages for the death from madical malpractica, other
improper medical reatment. or related product claims of a child from seven through 13 years old were inadequate,
such as an award of -

- § 15,000 for survival damages for final 32 hours of 13-year-cld's life who died from effects of diabetic
keloacidosis, allegedly as result of hospital's negligence abuse of discretion, although evidence did not support
finding that child had specific fear of death although she might have suffered ansiety; awards of “bystander®
damages of $ 10,000 to mother and § 15,000 to grandmother, who was legal custodian of child, also abuse of

discretion, raised to § 25,000 each. Hevard v. Children’s Clinic of Sowthwest Lowigiana, Inc, 722 So 29 1178 (La
LI App, 3d Gir, 1838).

[+33] From 14 until 21 - Mot excessive

Under the parlicular circumstances of tha following cases the courts held that swards of compensaiory damages
for the death ram medical malpracbee, othar improper medical reatmenl, or related product claims of a child from
14 untif 21 years old, were not excessive, such as awards of —

- $ 253,375 pain and suffering, § 778,125 for loss of nomal life for 40 hours until death, and $§ 1,556,250 for
pecuniary loss to paranis of 15-year-old patient who died from opiate overdose after city paramedics failed to take
him to hospital in response to emergency services request, as to pecuniary l0ss, jury could presume that parents
would have both benefitted from continuation of their son's fife, in addition to having suffered "substantial® loss from
his death; had active lifestyle, friends, and good redationship with family. Abrugzzo v, Qily of Park Ridge, 2013 1L App
{1st) 122360, 378 W. Dec 259 3 N.E 3d 824 (App. Cf 1sf Dist. 2013,

- & 1 millign for pain and suffering and $ 250,000 for disability in medical malpractice survival action, based upon
failure 1o diagnose and treat infection, in which 17-year-old patient suffered throwgh baginning stages of shock prior
to readmission to hospital; he experienced severe armpit pain. rising temperature, shock, renal failure, confusion,
and loss of respiratory function, and he was consclous for about 26 hours white painful procedures ware being
performed on him; suffered significantly more than he would have if he had been diagnosed propery and the
progression of infection to sireplococcal loxic shock syndrome had been prevented. Panisleo v, Owr Lady of

Resurrection Medical Center, 297 . App, 3d 266, 231 . Dec 421, 696 N.E.2d 717 {1st Dist 1998},

— & 450,000 for mother's loss of love, affection, services, companionship, and sociaty as result of 14-year-old
child's dealh from failure to promptly drain fluid after open heart surgery; child's life expectancy after heart operation
would have been between 10 and 20 years, was mother's only son, had loving and emationally close relationship;
child was full of ife and enjoyed normal active childhood; mother slept on oot in child's hospital room; 5 63,000 for
mathar's mantal anguish over sasing deterioration and death also not excessive where he suffered developing
respiratory distress from fluid buildup and fear that he was dying; § 125,000 for child®s pain and suffering prior to his
death high but not abuse of discretion where he suffered before he died, not anly from physical pain, but from
meantal pain and anguish; less than 24-hour period during which he suffered. lo re Medical Review Panel Bilelo,
521 5o, 2d 6 (La, Ot App. 4if Cir, 1993, writ denled, 629 So. 2d 1139 {La. 1993).

= § 150,000 wrongful death, plus § 50.000 for pain and suffering of decedent, to mother of 20-year-old woman
who died four days after attempling suicide by swallowing pilla; malpractice action for failures in testing and
diagnosing liver damage; as to decedent’s pain and suffering, under full restraints she experienced vomiting, sailing
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har bad with dark, foul-smelling wrine and reddish-brown discharge from reclum; mantally regressing from violant
hostility exhibited by screaming, hollering, and refusal of food and drink o a “passive” lack of response; high fever;
glthough daughter was problam child, loss to caretaker mother could nof ba said o be not as great as it would have

been in opposite situation; mother underwent difficult emotional phases during hospitalization. Bowrmne v Seventh
Ward General Hosp., 546 So. 2d 197 (I s Cf App. 1sf Cir 1983)

- § 28,000 where 18-year-old son killed as result of dental malpractice in operating room immediately following
extraction of iwo wisdom teeth; in good health except for asthma; had been employed; was member of close family;
father retired. Mckinley v. Vize, 563 5. W. 200305 (Mo, Cf App, 1978,

[*34] From 14 until 21 - Excessiva

Under the parlicular circumstances of the following cases the courts held thal awards of compensatory damages
for tha death from medical malpractice, olhar improper madical treatment, or related product claims of a child from
14 unfil 21 years old, were excessive, such as awards of —

- % 12,000 for medical expenses of 14-year-old child who died from failure to promptly drain fluid after open heart
surgery; while 5 26,803.50 was lotal hospital bill including anginal surgery; plaintiff did nol point to any portion of
that bill representing charges incurred as result of negligence of defendants in failing o properly treat the fluid
buildup; award aliminated. ln re Medical Review Pansl Bilsilo, 621 So. 2d 6 (Ia Cr App. dth Cir 1593}, writ denied,
629 S0, 24 1139 (La. 1993),

- & 20,000 awarded to parenis of 15-year-cld girl who died as a result of an Army physician's negligence in
mizdiagnozing the decedent's condition and failing to admit her o the hospital, death was caused by diffuse
myocarditis; 3 15000 awarded for |oss of fulure services and $ 5000 awarded for the decedents pain and
suffering. Poyserv, ULS, 602 F Supp, 436 (D, Mazs, 1984 (applying Massachusalls law),

== % 4 million lowered o § 1.2 milion per remittiiur for pain and suffering endured before death by decedant, a 15-

year-old sludant, in medical malpractice and wrongful death action. Johnson v. Queens-Long lsland Medical Group,
P.C., 272 A.D.2d 524, 708 N.Y.5.2d 134 (2d Dep' 2000).

-- % 100,000 (new trial on issue of damages ordered unless plaintiff stipulated to reduce verdict to § 25,000} where
death of 17-year-old youth suffering from acute viral hepalitis hastened by negligence of hospital in replacing
defective tubes an respiralor. Jones v Cify of New York, 57 A D 20 428 395 ALY 5 20 10 (15f Dapt 1977),

-- § 400,000 to widow of deceased psychiatric patient who committed suicide after leaving psychiatric hospital
without authorization or notice of staff; student in thind year of college; suffering from acute and incapacitating
mental iliness; suppored exclusively by widow, new trial ordered. Lichtenstein v. Montefiore Hospital and Medical
Centar, S6 A.0.2d 281, 302 NLY. 5. 2d 18 (1sf Dapt 1977,

== § 25000 reduced to § 12,000, awarded to father as administrator of his 16-year-old deceased son's estate;
death due to negligence of hospital and of doctor; deceased was an excellent student of exemplary habits, having

mever taken intoxicants, and was wvery active in church work, Metheaist Hosoital v. Ball, 50 Teon. App, 460, 362
S W 2d 475 (1967)
[*35] From 14 until 21 - Amournt fixed by court

There is casa law in which the courls fixad the amount of an award of compensatory damages for tha death from
medical malpractice, other imgproper medical reatment, or related product claims of a child from 14 until 21 years
old, delermining sums such a5 —

== 3 100,000 for damages up to decedent’'s overdose where mother wamed doctor, whe had prescribed medication
over 19 months to 18-vear-obd daughter as method of controlling her weight while pursuing modeding career, that
she was addicted 1o drugs and mighl be suicidal, but he neveriheless gave daughter another prescription and she
overdosed and died one month lalter, her condition grew progressively worse, and depandency on drugs became
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greater and greater 20 thatl commission of crime io sustain habli became necessary; physical health and menial
condibon became progressivaly worse, § 75,000 for overdose and period of hospilalization; never did recaver
completaly from comatose state in which she entered hospital, as o pain, deepness of coma differed; upon
numerous occasions she would thrash about wikdly and even attempl to detach soma of tubes and olher
instruments, nacessitating her being restrained physically by means of straps preventing her movemant, mada
number of noises which 1o her mother sounded like moans and groans; factor of rendering daughlier unconscious,
causing her stay in hospital for month under extremely arduous conditions, and being deprived of her liberty and
freedom for this period; § 6,000 to each parent for wrongful death, where record amply demonsirated love and
affection that these parents bore for their child as reflected in their numerous attempts to aid her; parents not only
suffered during their daughter's drug addiction, but were forced to endure torment of her slow death in hospital; $

11,124.65 apecial damages. Argus v, Scheppegrell, 480 So 20 302 (& Cf Apn Sth Cir, 1086), writ denied, 494
So. 2d 331 (La. 1988).

[386) From 14 until 21 - Adequate

Under the paricular circumstances of the following cases the courts held thal awards of compensatory damages
for the death from medical malpraclice, other improper medical treatment, or related product claims of a child from
14 until 21 years old, were adequale, such as awards of =

-5 12767973 where 14-year-old died of complications of staph infection stermming from ingrown toenails which
madical center had misdiagnosed as tonsillitis and upper respiratory infection; award exactly equaled amount
expert found for loss of household confributions, and plaintiff argued that this meant no award for loss of fufure
gamings; expert's calculations for decedent's future eamings were premised upon conclusion that he would
graduate from high school or chtain degree, but he had not yet ebtained his high schodl diploma, and jurors were
not required to believe that he would do so; if jury concluded that decedent would not graduate from high schocl,
they could have used household contributions figure as approximation for his future eamings, Stewan v. Medical
Cerlar of Cenlral Gagrgia, ine,, 239 Ga App. 90, 520 S E 24 T47 {1950).

= § 8,000 1o father and 5 86,000 to mother for general damages where 14-year-okd mentally and physically
dizabled child died from hypoxia as result of nurses' negligence; awards low but adequate. Coom v, State ax rel
Dept. of Health and Hospilals, 733 So 20 97 (la G Ape 3d Cir, 1599).

= % 50,000 award in mother's wronglul death action against state hospital alleging hospital violated sandard of
care in providing psychiatric eare far har 19-year-cld daughter who committed suicide and had significant history of
depraession, Mississippi Stale Hosp, v. Wood, 823 So, 2d 588 (Miss. Ot App. 2002).

- % 50,000 to mother and $ 20,000 to father for wrongful death of their child, 15-year-old student wha did not
coniribute monetarily o household of either parent; action for medical malpractice and wrongful death. Johnsan v,
Queens-Long Island Medical Group, F.C., 272 A.D.2d 524, 708 N.¥Y. 53.2d 134 (2d Dep’t 2000].

[*37] Decedent's age unspecified - Excessive

Under the particular circumstancas of the following cases the courts held that awards of compansatory damages
for malpractice or similar actions causing death of & child whose age was unspecified were excessive, such as
awards of =

- § 8 million where weenaged daughter died from lupus which was misdiagnosed by doctor; damages, which were
greater than requested by plaintiffs, were s0 excessive that they could only have been product of passion and
emolicn basad on father's emotional lestimeny rather than result of record presented. Glabman v. De La Cruz, 954
So. 2d 60 (Fla. 3d DCA 2007).

— % 450,000 where minor girl died as result of negligent injeclion of foxic drug in spine while undergoing
chemotherapy for leukemia; lived for nine days after injection: parents told nothing could be done to prevent death:
mental anguish; pain and suffering; trial court did not abuse its discretion when it crdered new trial on issue of
damages, Baohist Memoral Hospifal, (nc. v. Bell, 384 So. 20 145 (Fla. 1984/,
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Death from Cther Causes
[*38] From birth through age six - Mot excessive

Under the particular circumstances of the following casas the courts held that awards of compensalory damages
for the death of a child under seven years of age, from causes oiher than vehicular accidaents or malpractce, were
nat excessive, such as awands af —

== % 1 million past and future pain and suffering to each parent of four-year-old son who drowned in amusemeant
theme park's man-made waterway, unrebutted evidence that parents suffered almost complete, full personality
changes since loss of son and that their grief was overwhelming, genuineg, and crushing. Walt Dizney World Co, v,

Goode, 501 S, 2d 622 (Flg. Sth DCA 1986].

-- § 21.5 million in damages for drowning death of six-year-old summer camp attendee, with § & million for past
griel, sorrow and mental suffering; 3 5 million for future gried, sorrow and mental suffering; § 5 million for past loss of
society, 3 4 million for fulure loss of society; and § 1.5 milion for child’s pain and suffering: jury heard evidence
about loss suffered by two young parents and bwo sisters; one of decedent’s sisters was his twin, and she was
present at tima of drowning; child's family suffered devastating loss in very tragic mannes. Kolodziel v. Justice Park
Digtrict, 2020 IL App (15t} 191032-U, 2020 WL 5250267 (I, App. Ci st Dust, 2020].

- § 25,000 awarded to parents of child wha died four days after birth; pregnant mother fell on assertedly defective
street causing premature birth; |ife expectancy of 72,03 years, City of Lowiswville v. Stuckenbong, 438 5.WW.2d 94, 40
AL R Id 1213 (K. 1968],

== § 100,000 to each parent of five-yvear-old child who was eleciroculed when ha came into contact with enenglzed
metal skin of moblke home; was okdest son in family consisting of four other children, parents shared close and
laving redationship with their son and were having difficull ime accepling his death; ware unable to relurm to mobile
home; awards high but not abuse of discretion. Calhoun v. Federated Rural Elec. Ins. Co., 571 S0 2d 672 {la Cf.
App. 34 Cir_ 1590), wril danied, 577 So. 2d 14 (La. 1991).

== % 5,000 award on behalf of minor sister of three-month-old infant who died in apartment fire caused by defective
electrical cord; had close relationship with infant. Levine v _Live Chal Masonic Housing, fnc., 491 So 2d 489, 33 Ed,
Law Rep. 872 (La. CL App. 3d Cir. 1986), wril denied, 495 So. 2d 303 (La. 1968).

== % 280,000 awarded for deaths of two-year-old and three-year-old children severaly bumed when propane gas
fank exploded causing house to bum; mother received second and third-degree bums on face and arms, covering
36% of body; had three skin graft operations and required physical therapy, son lived only one day, daughter lived
fior one month. Knockum v. Amaco QFf Co,, 402 So. 2d 80 (La. Ct. Agp. 1sf Cir. 1880), writ denied, 409 So0. 2d 676
(La. 1981) and writ denled, 409 So. 20 616 (La. 15981).

- § 7.869,60 (representing § 369.60 special damages, and $ 7,500 for loss of love and affection and for pain and
suffering); four-year-obld boy, decedent lived for a litte mare than seven hours after drinking weed killer on open
premises cwned by town, during which time he was violently and seriously ill; survived by mother and older brather,
Spaars v Travelers Ins, Co, 241 So. 20 303 (La. Cf App. 180 Cir, 1870).

-- % 15 million in products liability wrongful death action to parents of four-year-old boy who was electrocuted when

hver touched a fioor lamp at his home; award high but not abuse of discretion. Foster v Cafaling ngusines, Inc, 53
S.W.3d 385, Prod. Liab. Rep. (CCH) P 16224 (Mo. CL. App. S.D. 2001}

-- § 5 million for pain and suffering before death when father fatally felled his six-year-old daughter with one blow
of his hand, and then went oul to dinner as she lay on bathroom floor losing consciousness over next eight to 10
howrs; dociors at hospital where she was brought afier she stopped breathing that night testified that her brain had
been swalling for six to 12 hours before any medical treatment took place; eight to 10 hours must have seemed like
etermity as chikd waited and wondered when someong would come to comfort her and help make pain go away.
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Launders v. Steinberg, 33 A.D.3d 57, B28 N.¥Y.5.2d 36 {15! Dept 2007}, affd as modified on other grounds, 8
I Y, LY.5.2d 215 87 . 1

- § 100,000 where two-year-cld accidentally shot by loaded shotgun while playing in office; while Tather did nol
testify about his relationship with chitd or about any fulure plans he had mada with his son, he did testify to grisly
dedails of discovering child's body, iral courl had opporunity lo observa father and assass his emolicnal demeanor
during his estimony; this afforded some insighl into his mental anguish. Plasencia v. Burden, £90 5 W.3d 139 (Tex
Apg. Houston 14th Dist, 2013).

— & 3.7 milkon plus § 5100 expenses associaled wilth death of six-year-old who wandered away from his spacial
education classroom and drowned in imigation canal. Hw v. Sunnyside School Dist. No. 201, 132 Wash. App. 1015,
2008 WL F751684 (Dhe. 3 2006),

[*348] From birth through age six - Excessive

Under the particular circumstances of the following cases the courls held that awards of compensatory damages
far the death of a child under seven years of age, fram causes other than vehicular accidants or malpractice, were
axcessive, such as awards of -

= & 20,000 (remiltilur in amount of $ 2,500 ordered); four-year-old child killed when he fell into grain auger; no
fixed criteria to measure damages far dgalh of four-year-ald child; remitbitur within sound discretion of trial court.
SpLy 1 1 40 AL R, 25 (197

— % 250,000 to molher for wrenglul death of six-year-cld son shol by husband who was estranged from mather, far
failure of police protection of mother and son; remittitur of damages in excass of $ 100,000 as no award in excess
of 5 100,000 for death of child had been sustained. Ravcei v. Town of Rofferdam. 802 F.2d 1060 (3d Cir. 1930)
{applying MNew York law).

— % 500,000, lowerad to § 350,000, for four-year-old daughter's pain and suffering to mather, and § 250,000 for
fufure pecuniary loss for wrongful death when foster brathar fall on child and caused |lacerated and ruptured liver;
child received no care and later became disonented, fell down siairs, and was unconscious when brought (o
hospital; pecuniary loss award reversed whare mother had neglected child and lost custody of her and other
children, so maother failed to establish existence of circumstances o indicate that she had reasonable expectation of
future assistance from child, Estate of Pe ex rel. Pe v. Mun

Dep't 2007],

- § 250,000 damages for pecuniary loss to four-year-odd who died under undisclosed circumstances, reduced to $
125,000 and award for parenis' past and future psychological injury reduced from $ 1 million to § 700 800, AMereaith
v City of New York, 220 A0 20 563, 632 NY.S. 2d 812 [2d Depll 1995].

= § 602,345 (reduced to $ 33,845, which included § 37,500 for wronglul death and § 2,345 for stipulated axpenses
far funeral, and the like), five-yvear-old boy, unspecified cause of death. Rivera v. Monticello Cenlral School Dist., 51
AD2d 616, ITT N.Y.5.2d 822 (3d DepT 1976,

- & 125,000; reduced by trial court to 5 23 500 bt increased on appeal to § 35,000; four-year-old boy drownad
when he fell through ice covering pool of water accumulated at construction site, Amerman v, Lizza & Sons, Inc., 45
AD2d 996, 358 N.Y.5.2d 220 (2d Dept 1574).

- § B0,000 {reduced by remittitur to § 35,000); 14-manth-old girl drowned in pool &t day nursery; estimated bwo
minutes of pain and suffering. Landreih v. Reed, 570 5. W.2d 486 (Tax. Civ. App. Texarkana 1578],

- § 30,000 (divided $ 15,000 for loss of companionship and $ 15,000 for loss of services until infant attained 21
years of age) 20-month-old bay who drowned following break in irigation diteh: affirmed as to § 15,000 for koss of
companionship; award reduced by $ 15,000 awarded for loss of services. Clark v_leicie Ire. Dust,, 72 Wash 2d 2071,

432 P.2d 541 (1967].
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[*40] From birth throwgh age six - Amount fixed by court

Under the particular circumstances of the following cases the courts fixed the appropriate amounts of awards of
compensatory damages for fhe death of a child under seven years of age, from causes cther than vehicular
accidents or malpractice, determining sums such as —

- § 75,000 where two sons, aged two and three years, of young couple, drowned when ship hit bridge and sent
car inlo water; father drowned frying to rescue one son. Complaint of Famel Lines Inc.,, (5. 5. Affican Neplune), 359
F. Supp. 194, 1976 AM.C. 1684 (5.0, Ga. 1875

— 5 125,000 for pecuniary loss caused by wrongful death of three-year-old son of serviceperson who fell out of
sevanth-slory window in military housing apartment; Tather claimed child had great patential; 5 100,000 for predeath
pain and suffering where although unclear how long he remained conscious, he did endure soma pain and
suffering: $ 100,000 each parent for loss of consortium; father discussed difficulty in explaining to his other children
why their brother had to dia, and explained how he and his wife wera still in mourmning for their first born son, Benoit
v, U.S,, 2001 WL 567737 (Ct. Fed. Cl. 2001).

== % 1.8 million (% 900,000 to each parent); wrongful death of child under age of five whan concrete wall in United
States Navy personnel housing area collapsed; mental pain and suffering of parents was real and intense and
would remain part of their lives for many years. Willisms v L5, 681 F Supp. 763 (N.D Fla. 1988} (apphying
Flarida law).

-- § 50,000, with § 25,000 to each parent of two-year-old son who drowned in a sewerage oxidation pond located

on appellees’ property, interest added to award. Guiiof v, Fizherman s Paradize, Ing, 457 So. 2d 568 (La. Cf App
1=t Cir. 1983).

-~ & 75,000 where six-year-gld boy drowned In swimming poel of motel where he, mother and siblings lived;
affectionate child. Gauwll v. Tabiada, 400 F. Supp. 135 (5.0 Miss. 1975] aff'd withoul opinion, 526 F 2d 1405 (5th
Cur. T376) (applying Mississippi law).

- § 4,325 million consisting of § 75,000 for wrangful death of 22-day-old infant when father threw her down and
her head hit couch's wooden edge; & 1 million for infant's conscious pain and suffering whers she had some level of
cognitive awaraness of pain that continued for two weeks prior © her death; S 250,000 for intentional infliction of
emobonal distress where mother testified about holding infant In hospital as she died, and § 3 millon in punitive
damages., Parker v. Jones, 70 Mizc. 3d 1202(A), 135 N.Y.5.3d 807, 2020 WL 7550722 (N.¥Y. Sup. CL 2020).

[*41] From birth through age six - Adequate

Under the parlicutar circumsiances of the following cases the courts hedd that awards of compensatary damages
for the death of a child under seven years of age, from causes other than vehicular accidents or malpractice, were
adeqguate, such as awards of —

— % 700 to parents of three-year-old child found dead beneath 240-pound spot welder which had fallen on child;
ned pacuniary koss nule adhered 10, Kogul! v, Sonhedim, 150 Colo, 316, 372 B 2g 737 (1962],

- % 50,000 io father for wrongful death of 1B-month-old son in fire; although father look care of child so that
mather could go to work and was allegedly devastated by child's death, father had daughter that e neither visited
nor supparted and father essentially abandoned othar son conceived and borm after child's death. LeBlans v
Breguyx, 777 So. 2d 532 {La. CF App. Sth Cir. 2000}, writ denied, 788 So. 2d 428 (La. 2001).

= § 2,500 to father where three-month-cld infant and mather died in apartment fire caused by defective alectrical
cord; father had not enjoyed close relationship with his son; § 5000 award on behalf of five-year-old sister for
infant’s death also upheld. Levine v Live Oak Masonic Housing, fne, 491 So. 20 459, 33 Ed. Law Rep. 972 (La. Ct.
App. 3d Cir. 1988), wril cenled, 495 So, 2d 303 (La. 1986).
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= & 15,000 awarded to mother of she-year-old child who was killed as a result of his foster parent's negligence in
leaving a loaded pistol on a closet shell where it was easily accessible to the child; award included $ 10,000 for the
wrongful death claim and § 5,000 for the survival claim; in finding the award 1o be adequate, the court noted that tha
child had spant anly half his life with his molthar, Cattay v, Bemard, 467 So. 2d 8 (la. G App 1sf Cir, 1885,

— % 0 for children two and three years old, died im apartment fire; plaintiff stepfather never knew them or loved
them or coniributed to their support. Cosey v. Allen 316 So. 20 513 {La. Cf Apg. st Cir. 1975,

—~ § 4,500 (which included $ 3,000 to mother for loss of son, and $ 1,500 for pain and suffering of son priar to
dBHI:h:I whﬂﬂa ﬂw-yaarrald b-u:.' hea!an to duam by Fmtﬂr n'-ullwr wtlh I.mufm r:hlld was placed by the Depadmeant of
Ful iz 7 1ila, Cf App, 29 Cir 19721, wril
rsa-ued _E_u_éi_ﬁijﬁ_i‘iﬂ_f_fiﬂﬂ and Judgment ad'nended E_iﬁﬂw

- § 7,869,680 (representing % 369.60 for special damages, and % 7,500 for loss of love and affection and for pain
and suffering) for four-year-old boy who lived for a little more than seven hours after drinking weed killer, during
which time he was violently and serously ill; survived by mother and other brother. Spears v, Travelers ins, Co
241 Sp 2d 303 (la, Cr App. 7sf G, 19700

- § 4200 where six-year-old drowned in neighbor's pool, even though the award, less 50% comparative
neghgence, would just cover funeral expenses. Death of Lofton v. Green, 1995 QK 109, 905 P.2d 790 (Okia, 1995).

[*42] From birth throwgh age six - Inadequate

Under the particular circumstances of the following cases the courts held that awards of compensatory damages
far the death of a child under seven years of age, from causes other than vehicular accidents or malpractice, were
inadeguate, such as awards of --

= & 0 for desiruction of decedent's power to eam where four-year-old child fell to his death from stairway at

racetrack; jury was required to retum some amount. Tudfway Park Bacing Ass'n v, Grlfin, B34 S W od G687 (Ky
19521,

= & 0 for thres clasms: loss of power to labor and sam wages of five-year-old child who died in motal pool, child's
pain and sulfering, and loss of consortium o parents, inference exists in wrongful death actons that child would
hava had soma eaming power; prior 10 his drowning, child was healthy with no indication of any disability that would
prevent him rom earning wages during his lifelime; court rejacted argurment thal jury could infer from his fathar's
lack of education and employment hisiory, that child would nof labor and eam money in his fife; as o pain and
suffering, surveillance video showed that child was conscious prior to entering the water and struggled to stay
afloat; expert testimony described suffering of drowning victim prior to reaching unconsciousness; cerainly child felt
water filling his lungs and, as evidenced by his struggle to stay above waler, was aware that he was drowning; as to
loss of consortium, parents testified regarding memories with child, emational pain endured while child lingered on
life suppont following drowning, and loss suffered after his death; evidence that father might had been less than
attentive, such evidence went to amount of damages, not to entiternent to some damages for his loss; new trial
ordered. Lowsville SW Hotel [{ C v, Lingsey, 2073 WL 2147355 Ky Cf_App, 20151, review granted, (Mar. 18,
2020) and aff'd In par, rev'd in part on other grounds, 2021 WL 5984855 (Ky, 2021).

= $ 50,000 jury verdict ralsed by trial court to $ 150,000 to mother {for wrongful death of 18-manth-old son in fire;
mether had dose relationship with son who was focus of ber life, was devastaled by son's death, and suﬂ'arm fram
knowledge thal people could hear son crying in fire. Lel 3 5 ;
writ deried, THE So. 2o 428 (La. 2001).

- § 23,500 which trial court had enterad after jury had returmed verdict of $ 125,000, increased on appeal 1o §
35,000; faur-yaar-old boy drowned when he fell through ice covering pool of water accumulated af construction site.
Amermnan v, Lizza & Sons, Inc., 45 A0 2d 906, 358 N.Y.5. 24 220 (2d Dep'f 1974),

[*43] From seven through 13 years old - Not excessive
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Under the particular circumstances of the fallowing cases the courts held that awards of compensalory damages
for the death of a child from seven through 13 years old, from causes olher than vehicular accidents or malpraclice,
were not excessive, such as awards of —

—~ $ 8000 o administratrix of estate of 11-year-old boy who drowned at construction site; father and mother and

one other child in family. Harking v, Southem Feundgtion Corp,, 216 F. Supp. 554 (D D.C.1963), judgment aff'd,
336 F 2d 693 (D .C. Cir. 1963] (applying District of Columbia law).

— 5 75,000 (§ 20,000 to parents under wrongful death statute; § 20,000 compensatory damages and § 35,000
punitive damages under survival act), 13-year-old gid drowned in swimming pool when arm was cawghl in
uncoverad fitter drainpipe at bottom of pool. Atlas Properfies, inc. v, Didich, 213 So. 2d 278 (Fla. 20 DCA 1968],
affd on other grounds, 226 So. 2d 684 (Fis. 1969) (disapproved of on other grounds by, Lol v. Byrd, 522 So. 24

845 (Fla 1968]).

= § 50,000 (which included § 20,000 o estate and $ 30,000 to father for Ioss of services of sons aged eight and
nine years), boys were drowned when swept into storm sewer, Pagitf v. City of Keckuk, 206 N W 2d 7040 {lowa
19731,

- % 175,000 where nine-year-old who drowned in poal while an Girl Scout cvernight at YMCA was an intefligent
child who recelved excellent grades, with near perfect school attendance; loved science, was computer literate, and
had already established career goals: was well iked by her peers and was in good health, Miller v, Young Men's
Chrislian Ass'n Of America, 690 N.W.2d 464 (lowa Cr. App, 2004),

-- § 30,538.95 for 12-year-old boy drowned in swimming poeol which was so murky that one could nof see more

than three feet belaw surface; no contributory negligence found. Burgerd v, Tieliens, 498 F2d 1 (100 Cir, 18740
{applying Kansas law).

- % 10,000 to mother of 12-year-cld boy drowned in a municipally owned swimming pool. Hooepcull v Cily of
T {La Cf App. ir, 1971},

-- § 31,082.32 (which included § 15,000 to each parent and § 1,092.32 io father as special damages); seven-year-
old boy drowned In deep pool in drainage diich; defendant should have known of existence of hole and that small
children would play in ditch, since they customarily did so when going to and from school. Tafum v. East Batoa
Bovge Parigh, 244 So 2d 913 {La Cf App 1zt Cir 1971), writ refused, 258 La. 364, 246 So. 2d 683 (1571).

- § T8B.278.80 awarded to parenis of 10-year-old boy who died from injuries suffered in fall from three-mater
diving stand al school, malpractice action against architectural firm that designed swimming facility, Francisco v
Mans gckzan & Kane, | i i

— § 1,007 857.84 for drowning death of seven-year-old child while on schoal field trip, where child had close
relationship with his parents and sister. Johnson v Washington Couoty, 578 NW. 29 504, 82 Ed. Law Rep. 981
{Mirn, 1924},

— % 1 million wrongful death clalm as compensation for 13-year-old drowning victim's parents’ and sister's koss of
viclim's guidance, support, and services; plaintiffs established both parent-child relationship and sibling relationship,
which proofs ware sufficient to permit damage award. Youn Wha Jung v. Village of Ridgewood, 2014 WL 7483599
(ML), Supar. CL. App. Div. 2015).

— 5 100,000 wrongful death and 5 100,000 for conscious pain and suffering where 10 year old drowned in creak;
as to conscious pain and suffering, testimony that when child's body was recovered from creek his color was good,
thal witness detected pulse, and that child appeared o be “consciously vomiting,” sufficed to permit reasonable
conclusion that decedent consclously struggled for his Bife for as long as an hour; as to award for wrongful death,
decadent beft surviving mather, father, brother, and sister, was in fourth grade; after it was discovered that he
suffered from dyslexia and this was treated, he showed marked improvemant in his alttude toward school and In
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his perormance thers; he demonstraled above average athletic ability, Cassar v Central Hudson Gasz & Elec,
Cop., 134 AD.2d 672 521 N.Y.S.3d 337 {3d Dept 1957).

— § 500,000 to estate of nine-year-old who was electrocuted by touching downed power line: 4,200 volts of
electricity passed through his body; he spun in circle three times, viclently shaking, unable to release wire, shouting,
"Help me, help me®; for shert time after being removed fram wire he appeared o be jerking: chest and shoes were
smoking; svidence that when someone comes in contact with power line thene i3 paricd of me in which individual
exparisnces pain; fingers and hands appeared to be meled away, was siill on fire in ambulance; extrame burms

over mest of his body. Wilhum v Clevelgnd Flee, flum Co. 74 Ohio App 3¢ 407, 599 NE 2d 307 f8ih Oist
Cuvah 1857),

= & 60,000 to mother of 10-year-old boy killed in fall in apartment building's elevalos shaft; boy beliaved not
contributorily negligent as to cause of accident; evidence showed thal housing authority knew of frequent
breakdowns of elevators Including landing doors nel closing cawsing elevalors to stop betwean floors as well as
children's habitual use of playing in and on rool of elevalors. Belbay v. Philadeiphis Housing Authority, 271 Pa.
Super. 366 413 A4.2d T10 1978,

- & 3 millica in wrongful death action 1o recover for death of 12-year-cld child, who was killed in fire at state park:
although no evidence of pecuniary loss, both parenis testified as 10 their griel, shock, and sense of loss. Kooke v,
South Cargling Dept, of Parks, Recreation and Tounsm, 324 S C. 136 478 S.E 24 256 {1996).

= % 1.01 millign to mother of 13-year-old child electrocuted; $ 500,000 mental angutsh, $ 500,000 loss of sochkety,
and § 10,000 pain and suffering, only child, close affectionate relationship with mather. Gulf States Utibes Co, v,
Reed, 655 S W 2d 845 [Tex, App Houslon 74th (ist 1983) wril refused nr.e., (Feb. 1, 1984).

[*44] From seven through 13 years old - Excessive

Under the particular circumstances of the following cases the courts held that awards of compensatory damages
for the death of a child from seven through 13 years cld, from causes other than vehicular accidents or malpractics,
Were excessive. such as awards of -

= § #2500 reduced to 5 15,000; 12-year-old girl with life expectancy of 53.68 years; in sixth grade in school; kiled
in fire. Tedrow v, Forf Des Maires Communty Services, inc., 254 Jowa 183, 117 N W 2d 82 (T983],

—~ § 350.000 dameges for pain and suffering to parents of 12-year-old boy wha died of hypothermia due fo
saifboaling accident while enrolled in summer camp which left him in oy water for almost an howr, reduced to 5
200,000, Paflock v. Collipp, 124 A.D.2d 647, 508 N.¥.5.2d 34 {2d Dep't 1986).

— § 31,000; new trial ordered unless plaintiff would stipulate to reduce verdict of § 15,000, plus § 959 special
damages; eight-year-old boy drowned at camp for handicapped chiidren; had been suffering from convulsions,
diagnosed as grand mal epilepsy, had low nomal I score, and was known as a stutterer, medical testimony that
the disease probably could have been controlled had the boy lived, Kelsey v. Camp Jened Foundation, Inc., 23
AD.2d 717, 257 N.Y.5.2d 199 (3d Deptt 1965).

[*45] From saven through 13 years ald - Amaunt fixed by court

Under the particular circumstances of the following cases tha courls fixed the appropriate amounts of awards of
compensatory damages for the death of a child from seven throwgh 13 years old, from causes other than vehicular
accidents or malpraclice, determining sums such as -

~ § 135,000 whera aight-year-old son killed when he fell down unprotected mine shaft, Jeffery v, LS, 381 F
Supp. 505 (0. Ariz. 1974 (applying Arizona law),

— 5 80,000 - % 40,000 each to parents of seven-year-pld daughter who drowned in canal at edge of playground;

anly daughter of couple. Lew's v. Fireman's Furd Ing Co., 342 S0 2d 244 (La CF App. 4th Cir 1877
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—~ % 3,250 (which included burial expenses}, plus § 500 for pain and suffering, 1o estate of 13-year-old boy Inmate
of slate eplleptic instiiution killed by heat exhaustion while In heating wnnel, where evidence showed some
possibility that deceased would assume a nomal place in soclety; father, mother, and 11 brothers and sisters
survivingg: $ 10,975 (which included bunal exponses), plus $ 500 for pain and sufferng awarded 1o estate of second
13-year-old inmate killed by heal exhaustion in heating lunnel; evidence showed deceased of normal inteligence
and had good chance of assuming a place in normal saciety, Schrack v. Siate, 35 Misc. 24 828 231 M. Y. 5. 2d 583
(Gt Ci. 1882].

— § 3,140 {of which § 640 was for funeral expenses, and § 2,500 was for pecuniary loss) awarded to parents of
10-year-cld girl struck on head by bay swinging on suspended rope aver swimming poal, death occurred on

following day from resuliing traumatic cerebral hemorrhage, Adams v, LS., 239 F Supp. 503 (E.0 Okiz. 1965]
{applying Oklahoma law),

-~ § 17941749 including $ 150,000 for lost future eaming capacity, awarded to survivors of an eight-year-old boy
who drowned as a result of the federal government's fallure to guard or 1o wam of a dangerous condition. Bosa v,

US, B12F Supp 468 (M D Pa 1945) (applying Pennsylvania law).

- % B million in nonpecuniary losses for each of wo brothers ages 13 and 16, and cousin age 14, who drowned
when their boat sank; inadeguate rescue search by Coast Guard alleged; § 4376169 for anfidepressant
medication to mother; $ 13,802 20 far funeral expenses; molher of brolhers completely boys by deaths; 5 300,000
surnvival damages where bays undaniably wera tamrifiad by baing siranded on sailboat as it gradually and eventually
sank; physical strugglas (o save themsehes ware remarkable as thay nat only had to overcome wind, waves, and
frigid ocean water, but were swimming against oulgaing tide; physical and mental torture was severe. Hurd v. U5,
134 F. Supp. 2d 745, 2001 AM.C. 1555 (D.5.C. 2001), judgment affd on other grounds, 34 Fed. Appx. 77, 2002
AM.C 1584 (4th Cir. 20020 (applying South Carolina law).

— 5 3 million where 11-year-old dragged from his family's tent and killed by black bear, Unlted Siates Forest
Service employees knew of prior presence of and alfack by aggressive bear al this campsite bul did not warn or
close campsita. Frarcis v, U5 2017 WL 1667815 (0. Litah 2071} (applying Utah law),

[*46] From seven throwgh 13 years old - Adequate

Under the particular circumstances aof the following cases the courts held that awards ol compensalory damages
for the death of a child from sevan through 13 years old, from causes olher than vehicular accidents or malpractice,
were adeguate, such as awards of —

— % 201,648 to parents for loss of society, in wrongful death action against hotel arising from drowning of 13-year-
son in swimming pool that had no Bfeguard; evidence of son's close relationship with bath parents from numenous
witnessaes, no evidence of spacific amount of economic loss due fo son's death; no indication in record that jury
fadled to consider any proven element of damages. Johnson v, Besl Western Corp., 2012 IL App (1sf) 111837-1),
2012 WL 8962576 (. App. Ci 1st Dist, 2013,

= § 110,000, with § 70,000 to mother and & 40,000 to father of nine-year-old drowning wictim; child resided with
mather; father lived outside of city and visited victim infrequently, Simmons v. Whitfingfon, 444 So. 2d 1357 (La. Cf.
App, 2d Cir, 1984], writ denied, 447 3o, 20 10771 (La. 1984).

- % 500 where 11-year-old girl died in apartment fire; plaintiff father never contributed to her support and naver
krews hvar well. Cosey v Allen, 316 5o 2d 513 (ta, Gt App, Tsf Cir, 1873).

[47] From seven through 13 years old - Inadequalts

Under the padicular cincumsiances of the following cases the courts held that awards of compensatory damages
for the death of a child from seven through 13 years old, from causes other than vehicular accidenis or malpractice,
were inadequate, such as awards of --
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- & 10,000 where 13-year-old child was electrocuted aon grandparents’ property when he touched chain that
conlacted ungrounded light ficure; undisputed evidence that child was good child and student, was obedient; no
countervailing evidence that child in poor health and not expected to live normal life span. Williams v Worsley, 235

Ga. App. B0 510 S.E 2d 46 (1998) (disapproved of on other grounds by, Hockdale Hospdal, LLC v. Evans, 306
Ga. 847, 834 5.E.2d 77 (2078]}).

— 5 40,000 total to parents where 12-year-old daughter who participated in parish basketball tournament drownad
in hotel swimming pool; § 15,000 lowest appropriate award for decedent’s pain and suffering prior o her death
where testimony that she asphyxiated and could have been conscious for time; as for wrongful death, § 1,000
awarded to father who had distant relationship with his dawghter, saw her infrequently, and never lived with her; §
225,000 to mother who raised her daughter alone, without help from father; at hospital, was kept waiting for 45
minutes to see her child, and then she viewed her daughter's body with water coming out of her nose and mouth;
daughter helped with her other children; theirs was evidently a close and koving relationship, Twmaer v Parish of

Jefferson Through Dept, of Recreation. 727 So, 20 64 (La. Ct. Apo. Sth Cir 1998}, writ denied, 735 So. 2d 636 (La.
159%) and wril denied, 735 So. 2d 638 (La. 1992) and writ denied, 735 So. 20 638 (La. 1999),

= 5 4,854 50 pecuniary loss upon death of 13-yvear-old girl from carbon monoxide poisoning: girl in good health,
receiving good grades; good worker, held babysitting job: new trial ordered on issue of damages. Windus v Bakar
BFA.D.2d 833 473 N.¥.5.2d 67 (qth Dep' 1979).

-- § 3,504 (which included 5 504 funeral expenses); increased to $ 5,504, to sunviving parents for wrongful death
of nine-year-old boy,; unspecified cause of death, in re Manhattan Cas. Co., 28 A.D.24 753, 267 N.Y.5.2d 748 (1sf
Dep't 1968),

["48] From 14 until 21 - Not excessive

Under the panicular circumstances of the following cases the courts held that awards of compensatory camages
for the death of a child from 14 until 21 years old, from causes other than vehicular accidents or malpractice, or
from unspecified causes, were not excessive, such as awards of --

- § 27,748 (of which § 2,000 was for decedent's conscious pain and suffering) awarded to administrator of estate
of 20-vear-old boy who drowned while working as member of fishing boal crew, decedent was unmarried and
survived by both parents; had regulary contribuled about $ 20 per week o support of parents, action under
Grantham v. Quinn Menhaden Fishenes, Inc. 344 F 24 580 1965 A M.C 1481 [4ih Cir, 1965].

— 5 2.1 milian to parants and siblings of 20-vear-old man who died of sickle call shock foflowing beatng by third
parson and mistreatment at hands of palice who had been called in; decedent had close relalionship with and made
economic confributions to famiky; no proof that verdict result of passion or prejudice. Wright v City of Los Angales,
210 Cal. App. 3d 318, 268 Cal. Rplr. 308 (2d Disl. 1954

— % 1.8 million for 15-year-old boy killed when airplane crashed into garage in which he was working for his father;
anather of parents’ three sons was also killed; mother was speaking on telephone to son when crash cocurred and
father wilnessed crash from outside garage; graduate of junior high school, intending to enter high schoal in fall;
leacher testified that he stood head and shoulders above contemporaries, friendly, polite, warm, active, and
religious; father had close relationship; mother required medical attention for depression and anguish following
death, Compania Domincans de Aviacion v, Knapp, 251 So. 2d 18 (Fla, 3g DCA 1971).

= % 1 millicn for pain and suffering and $ 2 million for wrongful death where 15-year-old juvenile offender placed in
child caring instlution was electrocuted by faulty wiring behind freezer where he was todd 10 sweep; as to pain and
suffaring, expert testimony thal decedent was conscious for up o 15 seconds whike he was being electrocuted, as
to wrongful death, while institution contended thal his life could not be worth § 2 million becauss he “invariably”
would have ended up in prison, unrébutted expert lestimony that he would have been expected to eam
approximately $ 708,000 in his [fetime, even without high school diploma, and testimony as fo his varous positive
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. judgment affd

on other gmunds WM

- % 113,000 {5 13,000 in favor of father, § 100,000 in faver of mother), death action by parents of 14-year-old
student who drowned in defendant’s swimming poal, student had above average intelligence. Henry Grady Hotal

Mﬂ&&iﬂ.ﬂiﬂi&ﬁﬂ (disapproved of on other grounds by, Vinson v. Howe
'n of 197

=5 100,000 for pain and suffering prior to death of 17-year-old decedent who was accidentally shot by police
officer with hollow-paint ammunition during amest, wrongly reduced by trial court to § 50,000, where decedent was
consciows, moaning, and still breathing for few minules after shot until ambulance arrived. Medina v, Gy of

Chicago, 238 M. App, 3d 383, 179 il Dec, 658, 606 N.E 2d 490 (15 Dist, 1992).

= % 300,000 to mother for wrongiul death of 21-year-odd son in shooling incidant, althouwgh son was nol living with
mothar at time of his death; mother's psychologist opined that mather was ganumely experancing Emitations due ta
her psychological problems resulting from son's death, and other witnesses, including mother's friends and family,
testified as to closenass shared batwesn mother and son, and as to how son's death had affecied mother both at
home and at work; $ 15,000 in survival action where viclim lost consciousnass approximately 30 seconds afier

being shot, Haros v, Carer, FE8 So. 2d 827 (ta Ci App 2d Cir J000), writ denied, 778 So. 2d 602 {La. 2001).

— § 350,000 per parent in wrongful death damages and 5 8,958,55 in special damages where 17 year old son was
electrocuted when he picked up wire while working summer job; son was exemplary young man, student, son and
mamber of community; did everything together with father; was anly son; the two hunted, fished, worked an son's
fruck, and enjoyved a very close relationship; father sought therapy and prescribed medication for depression; son
was "mamas boy® and was extremely close o his mother;, mother lost significant amount of welght and was
prescribed several maedications for depression and to help her sleep; mental stale following son's death precipitaled

her resigning from her job. Datlone v. Loyiziana Power & Light Co,, 763 So, 2d 779 (Le, CL App, 2d Cir, 2000}

— % 275,000 wrongful death 1o each parent of 16-year-old Japanese foreign exchange student shol by homesawnar
by mistake, although homeowner asserted thers was no evidence of unusually closa relationship between student
and his parents; student very caring. studious, and respectful youth who loved sports and had many friends both in
Japan and in America; it was close-knit family under custom and cultwe of Japan; % 85,000 survival action for
student's pain and suffering until his death upheld, testimany overwhelming that he suffered immensely from
gunshot wound wniil death, with moaning. groaning, and thrashing for almost 30 minutes; remained conscious and
was in agony and fighting o stay alive. Haltor v. Peairs. 662 So. 2d 509 (la CF App. isf Cic 1983), wrt denied,
666 So. 2d 322 (La. T89E).

— % 600,000 to parents of 18-year-old boy electrocuted while repairing air conditioner, youth had recantly
graduated from high school and was employed as maintenance worker. Miller v. Lambert, 380 So. 2d 655 (la. Cf
App. dth Cir, 1880},

= & 20,000 to posthumausly borm daughter for death by electrocution of her 19-year-old father emploved by

lelephone company as linesman, widow did not file sult within statutory perod. Young v, Mizsourd Public Service
Co, 374 3. W24 59 (Mo, 1964],

— & 25,000 for wrongful death of 16-year-old boy killed by poisonous chemicals used as corn spray while working
on farm; father, aged 42, worked as pari-lime laborer and sharecropper on 20 acres of cotton and had six other
children; deceased worked summers, eaming 5 75 a week which he gave his mother to help maintain household,
Tnpp v, Choale, 415 5. W.2d 808 (Mo, T867).

—= % 4.5 million in wrongful death action browght against natural gas supplier by homeowners whose anly child, 20
years old, wags killed as result of natural gas explosion in their home; child was severely Injured and suffered from
painful burne for 80 days before he died, he undersent painful medical treatments including debridement and
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surgery; was on breathing machine, and endured sepsis, multiple crgan system faillure, and had to receive
intravenous nuirition; family was close and often went camping together; child lived at home; was net working at
fime of accident but his parents might have relied on his future income as he was their only child, amount of award
less than amount requested by counsel. Coggins v, Laclede Gas Co, 37 5 W Jd 335 (Mo, Ct App £.0, 2000).

= § 53,370,086 (included 3 50,000 general damages, § 3.570.06 special damages); 14-year-cid boy fatally injured
when struck by golf club in physical education class; boy died bwo days afler accident withoul regaining
consclousness; described as normal, healthy, and responsible. Brahatcer v Millard School Dist, Schoo! Disf No,
17, 202 Neb, B, 273 N.W. 24 680 {1979).

— § 32,500 to 47-year-old widowed maother of 15-year-old boy who drowned while swimming; decedent had 10 of
153 whan he was seven ar aight years ald and at time of death 10 of 157, exceptionally gifted child; im top 1% of his
class of BOO in high school. Gluckau! v Pine Lake Beach Club, Inc., 78 M.J Super. 8 187 A 2d 357 (App. Oiv.

1963].

— % 65,000 pecuniary loss wheras 20-year-ohd son diad after recesving severs slactrical shock when he entered
Iaka that had become charged with electricity; evidence showed that decedent was faithful, loving, and caring son
whao had rendered valuable services without pay for one summer in his father's business and had caring
relationship with his learming disabled brother, whom he lutored and assisted in school, $ 100,000 for conscious
pain and suffering where studenl was alive under waler for bwo of three minules and conlemplated death dua Lo
effect of electricily in his body which first rendered him unable to escape, then caused him to come into contact with
more intense source. Higains v, Siale, 192 A0.2d 821, 536 N.¥.5.2d 475, 82 Ed. Law Rep. 608 (3d Dept 1993).

= % 275.000 for congscious pain and suffering experienced in Interval between injury and death where 15-year-old
boy suffered burns over 75% of his body following electrecution caused by contact with 33,000 volts of electricity at
substaton; bacame "ball of fire” and remained engulfed in flamas for several minules until bystander was abla to
axlinguish flames; survived fiva days dunng which ha was conscious and suffered extensively from injuries and
from painful burn treatments; while interval betwesn injury and death was ralatively shorl, and decedent's suffering
might have besn maasurad in days, it was ordaal of a lifetime, Regan v. Long lsignd R.R. Co., 128 A.D.2d 511, 5712
M.Y.5.2d 443 (20 Dep't 1987,

- 5§ 40,000 - & 35,000 for wrongful death and § 5,000 pain and suffering; 15-year-ald youth drowned at schoaol
picnic. Diften v. Ere Courdy, 101 A.D.2d 687, 475 NY.5.2d 677, 17 Ed, Law Rep, 913 (4th Dept 1984,
— § 30,341 where decedent 18 years of age at time of death from unapecified causes; working at time of death;

eaming capacity and expeciancy supported verdict, remittitur to $ 2,000 rejected, Sofo v. Herlz Corp., 40 AD.2d
950, 338 N.Y.5.2d 455 (1sf Dep't 1972).

= & 7.5 millicn (% 6.1 million present value), where 17-year-old died from cardiac arrest after confrontation with
palice in which he was stfuck in chest by electrical currert emitted from Taser: only methodology suggested by
maother to aid jury's calculation of compensatory damages was counsel's suggestion that the jury take jusl some
arbitrary, small, conservative number, like $ 1,000 for a week, bul mother failed to presenl any evidenca showing
that child's servdces. care, and companionzhip had value approaching 5 1,000-5 2000 per week, per parent; no
testimony concerning whether, and for what duration, parents reasonably expected child to continwe providing
services such as babysitting his younger siblings and assisting with house; nevertheless, proof of parenis’ close
ralationships with him, as well as his good character, showed that he had significant value to his parents o a
substantial award for the loss of his services, care, and companionship. Fonlenol v, Taser Infern., lpc, 736 F J3d
218, Prod, Liab. Rep. (CCH) P 19279 {4th Cir. 2013) {apphying Morth Carolina law).

— § 6 million wrongful death action parents for death of 17-year-ald son from defendants' negligent operation of
bungee jumping site, upon remittitur from $ 12 million verdict; district court examined range of damages previously
awarded by state’s courts in similar cases and then considered provided a thoughtful and thorough analysis of the
facts in this case, including evidence that son exemplary young man, who excellad in school and spons, and who
was devoted to his parents, viclent circumstances surrounding his death, and additional grief suflered by his
parents as result of having watchad him die in such terrible manner; disinct courl reascnably concluded that these
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factors called for awand of damages significantly greater than any awards (o date by slate's courts In similar
wrongful death actions. Steinke v. Player, 145 F 30 1325 (4th Gl 1998) (apphing South Carolina aw),

— & 1 millicn for conscious pain and suffering experienced prior o death by 14-year-old boy who was struck by
automalic garage door and pinned undameath it, despite conflicting evidence as to whether he was conscious after
hit by door; § 1.225 million to boy's mother for her mental anguish and loss of society and companionship, where
boy and his mather had wvery close relationship and fished, rode horses and shot firearms together; death had
profound impact on maother, continuing to miss time from work, visiting his grave almost daily; $ 50,000 to mother
far pecuniary loss due to boy's death where he regularly worked around the house, and fed and cared for the farm
animats, Wellborn v. Sears Roshuck & Co.. 970 F 2d 14290, Prod, Liab, Rep. (CCH) P 13305 (Sih Cir. 1992)
(applying Texas law).

= & 28,000 (which included § 10,000 for mental anguish of decedent before death) to mother of 14-year-oid boy
whio drowned In public swimming peol when sucked into outlet; [ife expectancy 54 years: was male leader of family;
gamed § 35 to § 40 a manth on paper route and helped mother financially; also helped to care for younger brother

and sister. City of Austio v, Seffer, 475 5 W.2d 489 (Tex, Civ, App. Austln 18967, writ refused nore., (Oct. 11, 1967).
[*49] Fram 14 entil 21 - Excessive

Under the particular circumstances of the following cases the courts held that awards of compensatory damages
for the death of a child from 14 until 21 years old, from causes other than vehicular accidents or malpractice, were
excessive, such as awards af --

= § 250,000 {reduced by remittitur to § 150,000) fo mather of emotionally disturped 20-year-old man who was shot
to death by police; victim had worked only sporadically for minmum wages; award of § 75,000 for pain and
suffering reduced to § 25,000 since victim could have lived only a few minutes from time of injury untll death; award
of § 150,000 for lass of companlonship and soclety was not excessive. Starpe v, Cify of Lewisburg, Tenn, 677 F
Supp. 1362 (M0, Tenn. 1988).

- § 67.586.91 wrongful death action brought under Federal Tort Claims Act because of accidantal shooting of 15-
vear-old boy by an Army Corps of Engineers “fee ranger” at campground in reservoir managemant area, boy's
negligence was 25% of proximate cause of fatal injury; damages awarded to parenis; trial court used a higher
discount rale in calculating award than was permitted by statuta. Harden v U5, 688 F.2d 1025 [(5th Cir. 1952]
(applying Georgia law).

- 5§ 75,000 (new ftrial unless remittitur filed of all verdicts in excess of $ 50,000) to estate of 18-year-oid
consiruction workear; life expectancy of 52 years; lived 2 1/2 houwrs after falling 80 fest from roof, sufiering pain;
graduated from high schoaol, sixth in class; president of senior class; captain of football team; 13 115; wanted to be
dactor of veterinary medicing and had been accepled by state university, Giamalano v, Weifz Co. 258 lowa 1282
147 NW. 2d 824 (1367) (abrogated on other grounds by, Van Fossen v MidAmarican Energy Co., 777 N W 24 6859,
29 1LE R Cas. (BMNA) 1846 {lows 2009]].

= § 10,000 (reduced to § 4,000 original jury award); 18-year-old seaman, drowning victim; lived with parents and
contributed to thelr support; both parenis employved, Sfandarg Progucis, Inc. v, Patferson, 317 So. 20 375 (Miss
187350,

— % 4 million damages for wrongful death and § 2 million damages for conscicus pain and suffering arnising out of
drowening death of 16-year-old victim; evidence of conscicus pain and suffering would support award of § 50,000 in
that while physical evidence showed thal he had been conscious while drowning, experts from both sides indicaled
that viclim would have last consciousness within few minuies; amount of wrongful death damages was excassiva to
extent it excesded $ 300,000 given reasonable value which could be assigned to victim's senvices and monetary
suppart io family. Dontas v, Cif
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- & 275,000 reduced to $ 100000 where 15-year-okd boy suffesed bums over 75% of his body following
electrocution caused by contact with 33 000 volts of eleciricity al substation; becams “ball of fire® and remained
engulfed in flames for several minuies until bysiander was abla to extinguish flames; high school student; naither
supported parents nor contribuied monetarily fo household; award further reduced by 80% comparative fault.
Regan v. Long Istand R.R. Co., 128 A.0.20 517, 512 N.Y.5.2d 443 (2d Dep't 1887),

- & 85,000 (reduced to § 50,000); 17-year-odd bay, lived with parents; worked summer jobs; contributed § 30 per
week to family; unspecified cause of accldent. Sadlon v Mewport Associates, Ing, 58 A0 2d 860 390 N.Y.S5. 24
120 (st Dapt 1977).

=% 55,000 1o estate, of which about $ 2,000 was for funeral, medical, and hospital expenses; 17-year-old boy whao
had worked summers and parl-ime during school year, decedent somebimes contribuled towards househaold
axpansas, boughl own clothes and had savings: new trial ordered unless verdicl reduced by stipulation 1o § 37,000,
plus above noted special damages; unspecified cawse of death, LeBoouf v. Nowman, 21 A.D.2d 837, 251 N.Y.5. 24
72 (3d Dep't 1964).

— % 6 million for conscious pain and suffering to estate of 14 year old who drowned in amusement park's wave
poal while on eighth grade school field trip, where although decedent suffered mast territile and prolonged demise
over pefiod of approximately six minutes, during which he suffered physical pain. terror, and knowledge of his
impending death, bul award reduced to 5 2 milion; as to award of § 4 million o his mother for negigem mfliction of
emational harm, courl reasoned thal 5 500,000 was just and fair compensation for her emaotional injury during
period of uncertainty regarding location of her missing sen, ending with knowlaedge of his death, while $ 250,000
was approprale compensation for emolional distress occasioned by her recollecton of how lifeguards and school

board mishandled her son's body. Maracallo v, Board of Edue, of City of New York, 2 Misc 3d 703 769 M.Y.S 2d
F17, 184 Ed. Law Rap. 505 {Sup 2003

[*&0] From 14 until 21 - Amount fixed by cour

Under the parlicular circumstances of the following cases the courts fixed the appropriate amounts of awards of
compensatory damages for the death of a child from 14 until 21 vears old, from causes other than vehicular
accidents or malpraclice, determining sums such as —

—~ % 25748 (% 5,360 past loss of contribution to parents’ support, plus $§ 18,388 future loss of contributions to
parents’ swpport, and $ 2,000 for conscious pain and suffering) where 20-vear-old boy drowned while working as
cresw mamber on fishing boat, had been contribuling about § 20 per week to suppord of parents; father's life
expectancy was 26.81 years, and mother's life expactancy was 27 82 years. al time of trial. Grantham v Fishing
Boat Redwing. 234 F. Supp. B9 (E O 5.C. 1964).

- & 80,614 (which Included § 19,954 loss of support to parents, § 50,000 loss of love and effection, § 660 funeral
expenses, and 5 10,000 for pain and suffering) where 19-year-old midshipman at merchant marine academy
suffered extensive bums causing his death; parenis were aged 56 and 55, in poor health, and in debl. [n re Farral!
Lines, tc,, 339 F. Supp 91 (E.0, La. 1971).

- & 9,153.07 o administrator of decedent’s estate; 18-year-old seaman killed when tugboat sank; survived by
father, mother, and minar brother, Peliion of Midwes! Towing Co., 203 F, Supp. 727, 1962 AM.C. 2438 (ED. .
1962, judgment affd, 317 F.2d 270, 1963 AM.C. 2376 (7th Cir. 1963,

= § 100,000 where 18-year-old boy killed when boal on which he was working in employment of serveyor of
navigable bodies of waler capsized; salary 5 4,160; graduated from high school and attended junior college for
short perlod; ackrowledged father of llegitirmate child; unmamied but helped © suppon the child with the ald of his
parants, wha actually kept the child in their home a great part of tima: $ 15,000 awarded 1o estale of deceasad, 3
45,000 for ilegitimate child, § 20,000 for mother of deceased, and § 20,000 for father. Spilter v. Thamas M. Lowes,
Jr. & Associales, Inc, 328 F. Supp. 54, 1871 AM.C. 2887 (W.D. Ark. 1871), judgment affd, 468 F.2d 903, 1672
AMC 2510, 20 AL.R. Fed. 8% (8th Cir, 1872).
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-- & 100,000 to each parent where 18-year-cld son drowned In swimming pool at graduation party; while parents
lived separately, this arrangement was for wark purposes; 5 15,000 for pain and suffering of son prior o his death.
St Hilt v. Tabor, 549 So. 2d 870 jLa. CL. App. Sth Cir. 1883), writ denied, 558 So. 24 1282 {La. T880).

- & 41,634 {which included & 20,000 to each parent and § 1,634 special damages) where 16-year-old died from
heatstroke from football practice, mature, well rounded, and intellectually superior boy, active In seouling, enjoyed
sports, and, as eldest child, assisted parents with younger children, Mogabagab v Oregns Pansh Schoo! Bd 239
So 2d 456 (La CL App. 4t Clr 1970), writ refused, 256 La. 1152, 241 So. 2d 253 (1970).

— § 20,000 (5 10,000 for each parent) where 15-year-old youth drowned in swimming pool when life guard refused
aid; decadent cne of four children in family; average inteligence, promoted to 10th grade in school, caused parents
no disciplinary problam. Willams v. City of Balton Rouge, 200 So. 2d 420 (La. C1. App. 151 Cir. T987), wrlt issued,
251 La. 43, 202 So. 2d 656 (1967) and wril issued, 251 La. 45, 202 So. 2d 656 (1967} and judgment affd and
amended an other grounds, 252 La. 770 214 So. 2d 138 (1068} (overruled on other grounds by, Turner v. Bucher,

208 So. 20 270 (La. 1875,

-- § 12,000 to estate of 15-year-old inmate of state training school who committed suicide after being slapped by
superviscry personne| and left unattended in hysterical condifion; survived by mather. McBride v. Siate, 52 Misc. 2d
880, 277 N.Y.58.2d 80 (Ct Cl. 1857, judgment affd, 30 A.D.2d 1025, 204 N.Y.5.2d 265 (3d Dep't 1968).

- § 48,000 to estate of 17-year-old boy killed by towbeat while he was swimming in river; graduated from high
school; average grades; popular, fun loving, and well disciplined; good health; |rrtem‘l-e:i to become X-ray or medical
technologist, enrclled in junior college to learn that trade; lIfe expectancy 54.3 years, In re Consolidation Coal Co.,
296 F. Supp. 837 (W.0. Pa. 1368) (applying Pennsylvania law).

— & & millicn in nonpecuniary ksses for each of two brothers ages 13 and 16, and cousin age 14, who drowned
when their boal sank; inadeguata rescue search by Coast Guard alleged; $ 43 761.689 for antidepressant
medication to maother; § 13.802.20 for funeral expenses; mother of brothers completely boys by deaths:; $ 300,000
survival damages where boys undeniably were terrified by being stranded on sailboat as it gradually and eventually
sank, physical struggles to save themselves were remarkable as they not only had to overcome wind, waves, and
frigid ocean water, but were swimming against oulgoing tide; physical and mental torfure was severe, Hurd v. ULS,,

134 F. Supp. 2d 745, 2001 AM.C. 1555 (D.8.C. 2001), judgment affd on other grounds, 34 Fed Appx. 77, 2002
AM.C. 1584 (i Cir. 2002) (applying South Carolina law),

— £ 6,164 (which included § 3,500 to mother and § 1,500 to adoplive father, and § 1,164 to estate for funeral
expenses) where 18-year-old prisoner, serving senlence on narcolics charge, hanged himself in county jail, had
reviealed psychotic condition and suicidal tendencies; had been ransferred from hospital to jail prior to suicide,
Logue v LS, 334 F Supp. 322 (5.0, Tex, 1971), judgment rev'd on other grounds, 459 F 20 408 (&th Cir, 19721,

judgment vacated on other grounds, 412 U5 521 83 5 Cr 2215 371 Ed 2d 121 (1973 (applying Texas law).
's1] From 14 until 21 - Adequate

Undar the particular cireumstances of tha following cases the courts held that awards of compensatory damages
for the death of a child from 14 until 21 years old, from causes other than vehicular accidents or malpractice, wers
adequate, such as awards of —

~ § 1,500 where 15-year-old beaten by police while in custody; court nofing that evidence of damages vague,
Jones v_Hildebrant, 191 Colo. 1550 P.2d 330 (1975) {overruled on other grounds by, Espinoza v. ODell, 623 P.2d
455 (Colo 1981)),

-~ § 5000 to parenis of 16-year-old boy killed by targel shooter, Harman v, Chase, 160 Cplo, 449 417 P 2d Fid
[TOE6].
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- § 5,200 where 16-year-old boy shot and kiled by police while riding bicycle planted by police in efort 1o
apprehend bicycle thieves; youngest of three sons; convicted for possession of narcolics one year prior to death;
some difficulies in school, employed paridime for newspaper, employmeni prognosis deemed nol promising.
Hughes v. Pender, 391 A.2d 259 (D.C. 197§].

= & 100,000 to maother for shooling death of her 17-year-old son; very troubled family on all levels; mother's
peychological difficulties and her apparent lax supervision over victim and his activities could have caused jury 1o
guestion strength of relationship. Muge v. Dunbar. 716 So. 2d 170 (L& Cf App 3d Cir. 1998), writ danied, 727 5o
2d 448 (Ls. 1398} and writ denied, 727 So. 2d 448 (La. 1998).

-~ § 5,000 awarded ta father of 16-year-cld girl who died by unspecified cause; parents had separated after 14
years of mamage; since separation, father made infreguent visits and shawed little interest in children; refationship
with family described as strained, Kimble v. Bruzs, 377 So. 2d 896 (Ls Cf App, dih Cir 1970).

-~ & 13,081.20, with mother receiving 5 4,500 for son's pain and suffering, and 3 1,500 for koss of love and
companionship and father receiving $ 1,500 for sons pain and suffering, and % 7.500 for loss of love and
companionship, plus, § 1,081.20 for bural expenses; 15-vear-old boy who died from flogging administered by
employeas of state correctional institution In which bay was Inmate; decedent’s father and mether had not been
liwing logether for about 12 years, ard during that pericd decedent had lved with father, who had great affection for
the boy, as compared with mother, who had abandoned decedent as 8 small child; decedent was of less than
ordinary intelligance, suffered from diabetes, and demonstrated considerably less than exemplary behavior. Lewis

v. Stale. Through State B4, of Instiutions, 176 So. 2d 718 (la. Gt App. Ist Cir. 1965), writ refused, 248 La. 354,
178 So. 20 655 (1865).

— 5 B,00D where 17-year-old kiled when accidentally shot at close range; while economist testified that net
present value of decedent's life was § 271,181, considerable evidence was presented to indicate that decedent was
almast entirely respansible for bringing about his own death, Lewdz v High, 683 So. 24 537 (Miss 1506,

= & 0 for mental anguish in past and future and § O for loss of companionship and society of minor son where
locksmiths picked locked trigger kock on bolt action 30.08 rifle, at minor's request, without parental permission,
consent, or knowledge, and then retumned operational rifle to minor who used it Lo commit suicide; father had
sadness, crying, loss of appetite, difficulty sleeping, and early morming awakening, medication did nol cure
deprassion. Perez v, Lopez 74 & W.3d 60 (Tex, App. EI Pazo 2002].

[*52] From 14 until 21 - Inadequate

Under the particular circumstances of the following casses the courts held that awards of compensatory damages
far the death of & child from 14 unfil 21 years old, from causes ather than vehicular accidents or malpractice, wera
inadequate, such as awards of —

-~ § 4,500 including funeral expenses of § 982.40; 16-year-old boy survived by parents aged 36 and 37,
respectively; financially well disposed towards parents; new trial ordered unless defendant stipulated to increase

verdict o § 7,500; unspecified facts as to death. Russell v Cinlla, 17 AD M 1005 734 NY.5 2d 67 (3d Dep’t
10632,

- 5 858.90 (funeral expenses only); for death by drowning of each of two daughters, age 15 and 16, due lo

defendant’s negligence; new trial ordered. Kesner v Trenton, 158 WV 097 216 S E 2d BED, 86 AL R 54 1009
(1973).

"53] Decadent's aga unspacified - Mol axcassive

Under the particular circumstances of the following cases the courts held that awards of compensatory damages
for the death of a child whose age was unspecified, from causes other than vehicular accidenis or malpractice,
were nof excessive, such as awards of -
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— § 300,000 already reducad by ramittitur from % 1 millian; minor daughter beaten by mother, father brought action

against child health care agency for not providing nofice of beatings. Mammo v, Steie, 138 Anz. 528 675 P.2d 1347
(Gt App D 1 1983],

= § 400,000 where explosion and fire w:un'ed in hume aﬁer repallman r&paumd gas clothes dryer, an-‘.* child died
approximalely two weeks later. Dofso : Jik g ;
M.E 2a 1208 (15! Disl. 1587).

— $ 30,000 to administrator of estate of minor boy killed by explosion and fire resulting from gas main leak; amount
was statubory maximum. Amencan Nal Bank & Trusf Co. v, Peoplas Gas Light & Coke Co., 42 . App. 2d 183, 191
MN.E 2d 628 (1=t Dist 1963).

~ § 200,000 in survival action damages and $ 575,000 in wrongful death damages where child drowned in
oxidation pond behind traller park; as o survival action, aulopsy report showed that child was alive during the
dresaming, so death was not without suffering; as to wrangful death, mother testified that she and her son were very
clese and did many things together; he suffered from epileptic seizures and reguired medications lo control seizure
Incidents; mother had wery hard time testifying about death of her son, crying as she tried to speak; she found her
son |In pond with his head down and his feet sticking up out of water, also assisted In recovering his body from

pond; during attempl to revive child by use of CPR, she just screamed. Bardon v, Mings, B84 Sa 2d 1274 fLa, Cf
App. 3d Cir, 2004), writ denied, 896 So. 2d 9299 (La. 2005).

— 5 925,000 where socoer goal fell over and killed a second-grade student during recess; of § 6,386 funeral
expanses; plaintiffs economesl lestified that et loss 0 decedent's eslale as resull of decedent's last eaming
capacity was $ 707,246; plaintiff presenied sufficient evidence regarding decedent’s loss of life to support verdict of
5 825 000 Marcaofte v. TimbedansHampslead School Dist. 143 N.H. 331, 733 A 24 304, 136 Ed. Law Rep. 914
(1993).

- % 1.5 million in compenzsatory damages and § 1.5 millon in punitive damages where child playing with friends
wWas ellemmcuted when he enl.‘ered into eleclnc mmpanf& unbocked c.ablnel in wooden area on neighbors’ property

[*54] Decedant's age unspecified - Excessive

Under the paricular circumstances of the following cases the courts held that awards of compensatory damages
for the death of a child whose age was unspecified, from causes other than vehicular accidents or malpractice,
ware excessve, such as awards of -

= % 5,000 to widowed maother of minor son killed in gun accident. there was no evidence beanng upon pacuniary
damage which plaintiff sustained, judgment reversed. Wiliams v, Dowding, 4 Vi 485 318 F 20 642 (3d Cir, 19831
(applying Virgin lslands law).

= & 1 million for conscious pain and suffering of dawghter, who was stabbed to death by another stedent on school
grounds, whera within frve minules of being stabbed, daughter collapsed and lost consciousness, lass than one
hour later, she was pronounced dead; educed to § 300000 Givens v, Rochaster City Schoal Dhisl . 204 4 0 29
508 741 N Y.5.24 835, 164 BEd. Law Rep. 862 (4th Dep 2002}.

= § 1 million mental anguish to mother of mentally handicapped child who was shot and killed by police officer in
response to call for help made by mother, evidence that mother was at imes object of child's violent behavior and
that mother was afraid of her son during these episodes and sought to have him removed from house; mother
ackrowledged that she was ofien unaware m‘ h-ar s0Nn's v.harﬂhuuls during his fraquant ahsenms fram her hnme.
new trial properly granted. Figids } ] F L Fa0).

['55] Decedent's age unspecified - Amount fixed by court
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There is case law in which the cours fixed the amount of an award of compensatory damages for the death of a
child whose age was unspecified, from unspecified causes or from causes olher than vehicular accidents or
malpractice, determining sums such as -

— % 1.13 million defaull judgment in survival action whaere child of unspacified aga died from unspecified cause,
resaarch summary from Social Security Administration indicated % 1.13 million as estimated lifetime samings of
maba with lass than high school education; amount did not account for medical, hospital, medication expenses, and
amaotional damages 1o parents. Demealio v. United Sigles 2078 WL 3625339 (W D Wash. 2078

[*56] Dacedant's age unspacified - Adequate

Under the particular circumstances of the following cases the courls held thal awards of compensatary damages
for the death of & child whose age was unspecified, from causes other than vehicular accidents or malpractice,
were adequate, such as awvards of -

= § 300,000 already reduced by remittitur from S 1 million; minor daughter beaten by mother, father brought action
against child health care agency for not providing notice of beatings; court, refusing to reinstate jury verdict, stated
that trial court did not abuse its discretion when it reduced the award. Mammo v Stere, 138 Adz. 528 G675 P 2d
1347 (C1 App. Div.  TO83).

—§ 1,654,417.62 against genaral contractar hired to complete modifications to interchange where child drownead in
pond near interchange after one-car actidant, amount awarded agains! contractor was equal to, if not greater than,
verdici against depariment of ransporiation; as to claim that jury determinaficn as to funeral and burial expenses
was unreasonably low, jury could review evidence available and make the award it deemed reasonablza and just
under circumstances, Mawins v, Ohio Depd of Transp., 132 Ohic App. 30 6 724 N.E.2d 433 [(10¢h Dist Cranklin
Counfy 1958)
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From birth through age six - Mot excessive

From birth through age six - Excessive

From birth through age six - Amount fixed by court
From birth through age six - Adequate

Fram birth through age six - Inadeguats

From sewven through 13 years old - Nol excessive

From saven through 13 years old - Excassive

Decedeant from seven through 13 years old - Amount fixed by court

From seven through 13 years old - Adeguata
From seven through 13 years old - Inadeguate
From 14 unlil 21 - Mot excessive

From 14 unlil 21 - Excessiva

From 14 until 21 - Amount fixed by courl

From 14 until 21 - Adeguate

From 14 until 21 - Inadequata

Decadant’s aga unspacified - Mol excessiva
Decadent’s age unspecified - Excassive
Decedent’s age unspeciiied - Amount fixed by courd
Decedent's age unspecified - Adequate
Decedent’s age unspecified - Inadequate

Death from Maloractice, Improper Medication, or Similar Treatment

Fram birth through age six - Mot excessive

From bifth through age six - Excessive

From birth through age six - Amount fized by court
From birth through age six - Adeguate

From birth through age six - Inadequate

From sewen through 13 years oid - Not excassive
From seven through 13 years old - Excessive
From seven throwgh 13 vears old - Adequate

From sevan thraugh 13 years obd - Inadequale
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£33 From 14 until 21 - Mol excessive
§34  From 14 until 21 - Excessive
£35 From 14 until 21 - Amount fixed by court
£36 From 14 untl 21 - Adequate
£37 Decedent's age unspecified - Excessive
C. Dweath from Other Causas
£38 From birth through age six - Mot excessive
%39 From birth through age six - Excessive
£40  From Birth through age six - Amount fixed by court
&41  From birth through age six - Adeguate
£42  From birth through age six - Inadeqguate
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£45  From seven through 13 years old - Amouni fixed by courd
%46 From seven through 13 years old - Adequate
£47  From seven through 13 years cid - Inadequate
48  From 14 untl 21 - Nol excessive
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50  From 14 untl 21 = Amaount fixed by court
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£54 Decedanls age unspecified - Excessiva
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Tt Cir, 19820

% Spme of the facts are taken from the remanding decision in 58 HW v Tabor, 542 So. 20 455 {La 15985
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Order of Reference

STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
) FOURTH JUDICIAL CIRCUIT
COUNTY OF DARLINGTON
Samanitia Josmme Carwile, individually and ) C/A No. 2020-CP-16-00299
5 the Personal Representative of the Estate )
of Marlayna Joan Carwile, )
)
Plintiff, )
) ORDER OF REFERENCE
. ] TO SPECIAL REFEREE
)
Chris Anderson and Danielle Anderscn, )
)

Defendans,

‘purstant 1o Rule 53, SCRCP. The motion is granted.

Neither Defendant filed a motion to seconsider that Order, and the ime fo file such a mosion
has passed.
Pursuan (0 Rule 53, SCRCP. the Court hereby appoints as Speeial Referee attomey

Batrick J MeLaughtin of Waikela Law Firm i

Torence, South Carolina, who has consented to

serve in this role, Mr. MeLaughlin shall have the full power and authority of this Court, and

ROA 724

Case Captions
Case Number:

Type:

Darlington Common Pleas

Semantha Josne Carwile . plantif, et al VS Chris Anderson
defendant, et al
2020CP1600209

OrderRefermed to Master or Special Referee

So Ordered

+/ScottB. Suggs by JEG

Eeoneal sned on 20230210098925  pege 3013
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Order of Reference

STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
) FOURTH JUDICIAL CIRCUIT
COUNTY OF DARLINGTON )

Somanita Josmne Carwile, ndividully and ) C/A No. 2020-CP-16-00299
a5 the Personal Representative of the Estate )
of Marlayna Joan Carwile, )
)
Plaintiff, )

) ORDER OF REFERENCE

v, ) TO SPECIAL REFEREE
)
(Chirs Anderson and Dasielle Anderscn, )
)
)

Defendanis,

ourton Pl
purstant 1o Rule 53, SCRCP. The motion is ranted.

tber 29,2022, the C

Neither Defendant led a motion o teconsider that Onder, aad th time to fle such a motion
has passed.

Pursunt to Rule 53, SCRC. the Court hereby appoins as Special Referee attomey
Patick . MeLaghiin of Walkela Lav Fir i Florence, South Carolina, who has consentid o

serve inthis ole. Mr. McLansghtin shall have the fll povker and authority of this Court, and

and other dict

over any motions related o the appointment of hin as special referee; any motions related o

NOWNOO - NOLONITHYE - WY 6556 01 994 £202 - G114 ATIVOINOKLOTT

Darlington Common Pleas

Case Caption:  Semantha Tossme Carvile . plaintiff <t al VS Chris Anderson
efendant, <
Case Number:  2020CP1600209

JLONIIHV - WY 65601 024 202 - G314 ATIVOINOHAOTTA

Pursuant to Rule 53, SCRCP, the Court hereby appoints Special
Referee attorney Patrick J. McLaughlin of Wukela Law Firm in
Florence, South Carolina, who has consented to serve in this
role. Mr. McLaughlin shall have the full power and authority of
this Court, and he shall rule on any motion for default judgment;
hold a damages hearing and take all testimony and other
evidence; and enter and enforce final judgment.

ROA 725



Order of Reference

Scott B. Suggs
Clerk of Court

STATE OF SOUTH CAROLINA ) TN THE COURT OF COMMON PLEAS
) FOURTH JUDICIAL CIRCUIT
COUNTY OF DARLINGTON )

Q- WY 656 01 00 6202 - G314 ATIVOINOHLOTTS

il R o e )
)
Plaintiff, ) 8
) ORDER OF REFERENCE g
= D oot nermaee
) Darington Common Pieas
it Andeon sad Dol Andren, 3
)
CoseCopton: S TosaneCoile il 1 VS s Ao
) . e
Type: Order/Referred to Master or Special Referee Cose Numbers 202001600305
e Cnderhaired t Mass e Spil e

So Ondered

1d NOWNOD.

So ot B Soggs by TEG

Ordered

s/Scott

B. Suggs by JEG
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SCRCP Rule 53(a)

The term "special referee" means Rule 53 )
q Masters and Special Referees
a member of the South Carolina a) Master and Special Referee Defined. The term
"master” means the master-in-equity for the county. The
Bar tO Whom a matter haS been term "special referee" means a member of the South
Carolina Bar to whom a matter has been referred under
:ife1r1regounder S.C. Code Ann. § Sl B o e e e

ROA 727



S.C. Code Ann. §14-11-60

. the presidinq circuit COUrt SECTION 14-11-60. Appointment of special referee.
iudge, upon ag reement of the In case of a vacancy in the office of master-in-equity or in case of

a q q the disqualification or disability of the master-in-equity from interest
partles, may appOInt a SpeC|a| or any other reason for which cause can be shown the presiding

circuit court judge, upon agreement of the parties, may appoint a

referee n any case WhO as tO special referee in any case who as to the case has all the powers
the case has all the powers of of a master-in-equity. The special referee must be compensated by

. . the parties involved in the action.

a master-in-equity.
HISTORY: 1962 Code Section 15-1811; 1952 Code Section 15-
1811; 1942 Code Section 3684; 1932 Code Section 3691; Civ. C.
'22 Section 2228; Civ. C. '12 Section 1379; Civ. C. '02 Section 972;
G. S.789; R. S. 843; 1840 (11) 154 Section 2; 1885 (19) 89; 1979
Act No. 164 Part Il Section 7, eff July 1, 1979; 1988 Act No. 678,
Part Il, Section 6, eff January 1, 1989.
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SCRP Rule 53(b

all of the causes of action in a (b) References. In an action where the parties consent, in a
default case, or an action for foreclosure, some or all of the

case may be referred to a causes of action in a case may be referred to a master or

master or SpeCial referee by special referee by order of a circuit judge or the clerk of

. = court. In all other actions, the circuit court may, upon

Order Of a C||'Cu|t Judge or the application of any party or upon its own motion, direct a
reference of some or all of the causes of action in a

Clerk Of Court- case. Any party may request a jury pursuant to Rule 38 on

any or all issues triable of right by a jury and, upon the filing of
a jury demand, the matter shall be returned to the circuit
court. A case shall not be referred to a master or special
referee for the purpose of making a report to the circuit court.
The clerk shall promptly provide the master or special referee
with a copy of the order of reference.
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S.C. Code Ann. §14-11-60

the presiding Ci rCUit COUrt SECTION 14-11-60. Appointment of special referee.
jUdge, upon agreement of the In case of a vacancy in the office of master-in-equity or in case of
a a q the disqualification or disability of the master-in-equity from interest
parties, may appoint a SpeC|a| or any other reason for which cause can be shown the presiding
A circuit court judge, upon agreement of the parties, may appoint a
referee in any case WhO as tO special referee in any case who as to the case has all the powers
the case has all the powers of of a master-in-equity. The special referee must be compensated by

. . the parties involved in the action.

a master-in-equity.
HISTORY: 1962 Code Section 15-1811; 1952 Code Section 15-
1811; 1942 Code Section 3684; 1932 Code Section 3691; Civ. C.
'22 Section 2228; Civ. C. '12 Section 1379; Civ. C. '02 Section 972;
G. S.789; R. S. 843; 1840 (11) 154 Section 2; 1885 (19) 89; 1979
Act No. 164 Part Il Section 7, eff July 1, 1979; 1988 Act No. 678,
Part Il, Section 6, eff January 1, 1989.
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If the rule conflicts with the

statute

SECTION 14-11-60. Appointment of special referee.

In case of a vacancy in the office of quity or in case of disability of the
master-in-equity from interest or any other reason for which cause can be shown the presiding circuit
court judge, upon agreement of the parties, may appaint a special referee in any case who as to the case

hasall the powers of a master-in-equity. The speci e must be compensated by the parties
involved in the action.
HE

= the presiding circuit court judge,
upon agreement of the parties,
may appoint a special referee in
any case who as to the case has
all the powers of a master-in-
equity.

RULE 53
MASTERS AND SPECIAL REFEREES

(a) Master and Special Referee Defined. The term *master” means the master-in-equity for the county.
The term "special referee” means a member of the South Carolina Bar to whom a matter has been
referred under S.C. Code Ann. § 14-11-60.

(b} References. In an action whers ction for foreclosure,
some or all of rofa

. all of the causes of action in a case
. may be referred to a master or

. special referee by order of a circuit
' judge or the clerk of court.
S

master or special referee shall be to the Supreme Court or the Court of Appeals as provided by the South
carolina Appellate Court Rules.
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Any conflict between a statute and court rule must be
resolved in favor of the statute. See S.C. Const., art. V, § 4
(2016) ("Subject to the statutory law, the

Supreme Court shall make rules governing the practice

and procedure in all such courts.")

Grazia v. S.C. State Plastering, LLC, 390 S.C. 562, 570
(S.C. Sup. Ct. 2010)
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Jun 22 2023 |
SC Court of Appeals

STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Darlington County
Court of Common Pleas
Paul M. Burch, Circuit Court Judge
Patrick J. McLaughlin, Special Referee

Case No. 2020-CP-16-00299

Samantha Joanne Carwile, individually and
as the Personal Representative of the Estate
of Marlayna Joan Carwile,

Respondent,
VS,

Chris Anderson and Danielle Anderson,

Appellants.

NOTICE OF APPEAL

Chris Anderson and Danielle Anderson appeal from the Order of Default Judgment, issued
by Patrick J. McLaughlin, Special Referee, filed and received on May 23, 2023, together with
other interlocutory and post-trial orders, including:

1. Order of the Special Referee, denying Defendants’ Rule 55 motion to set aside entry of
default, filed and received on May 23, 2023.

2. Order of referral to Special Referee, of the Honorable Scott B. Suggs, Darlington
County Clerk of Court, filed February 10, 2023;

3. Order for Entry of Default Against Defendants Chris Anderson and Danielle Anderson
and Referral for Hearing on Damages, of the Honorable Scott B. Suggs, Darlington
County Clerk of Court, filed November 29, 2022; and
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4. Order of the Honorable Paul M. Burch, Circuit Court Judge, granting Plaintiff’s motion
for sanctions, filed November 17, 2022.
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james.hood@hoodlaw.com
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deborah.sheffield@hoodlaw.com

Attorneys for the Appellants
June 22, 2023 Chris Anderson and Danielle Anderson

Other Counsel of Record:
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Reynolds H. Blankenship, Jr. (72784) Columbia, SC 29204
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Phone: 843-972-0150 ajmacleod@wjcblaw.com
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222 W. Coleman Blvd.

Mt. Pleasant, South Carolina 29464
Phone: 843-936-6680

FAX: 843-936-6674
randrews@cdhlawfirm.com
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Samantha Joanne Carwile
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CERTIFICATE OF SERVICE

Jun 22 2023
SC Court of Appeals

The undersigned certifies that on this 22nd day of June, 2023, a copy of the NOTICE OF APPEAL

on behalf of Appellants Chris Anderson and Danielle Anderson was served by emailing a copy to

the address listed below:

YARBOROUGH APPLEGATE LLC
David B. Yarborough, Jr. (15515)
Douglas E. Jennings, (100137)
Reynolds H. Blankenship, Jr. (72784)
291 East Bay Street, Second Floor
Charleston, South Carolina 29401
david@yarboroughapplegate.com
reynolds@yarboroughapplegate.com

COBB DILL & HAMMETT, LLC
Ryan C. Andrews (101104)

222 W. Coleman Blvd.

Mt. Pleasant, South Carolina 29464
randrews@cdhlawfirm.com

Attorneys for the Respondent
Samantha Joanne Carwile

June 22, 2023

WILLSON JONES CARTER & BAXLEY, P.A.
Andrew J. MacLeod (73053)

3600 Forest Drive, Suite 204

Columbia, SC 29204

ajmacleod@wjcblaw.com

Trial Counsel for Defendants

HOOD LAW FIRM, LLC
172 Meeting Street

Post Office Box 1508
Charleston, SC 29401/02
Ph: (843) 577-4435

Fx: (843) 722-1630

[s/ James B. Hood

James B. Hood (70212)
james.hood@hoodlaw.com

Deborah Harrison Sheffield, Of Counsel (2757)
deborah.sheffield@hoodlaw.com

Attorneys for the Appellants
Chris Anderson and Danielle Anderson
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JAMES B. HoOD

Partner

DIRECT DIAL: (843) 577-1223
EMAIL: james.hood@hoodlaw.com

June 22, 2023

Via E-Filing and U.S. Mail

The Honorable Jenny Abbott Kitchings Jun 22 2023
Clerk, South Carolina Court of Appeals
Senate Street SC Court of Appeals

Columbia, SC 29211

Re: Samantha Joanne Carwile, individually and as the Personal Representative of the Estate of Marlayna
Joan Carwile v. Chris Anderson and Danielle Anderson
Appeal from Darlington County, Case No. 2020-CP-16-00299
HLF File No. 12.002

Dear Ms. Kitchings:

Today we have electronically filed and served a Notice of Appeal on behalf of
Appellants/Defendants, Chris Anderson and Danielle Anderson, from multiple orders entered in
the above referenced case. Enclosed is a duplicate copy of the Notice of Appeal together with our
check for the $250 filing fee. We have electronically served all other Counsel of Record as
indicated by our Certificate of Service which we electronically filed along with copies of all the
orders from which appeal is taken. We have also filed a copy of the Notice of Appeal in the circuit
Court as required by Rule 203(d), SCACR.

At this time, we also wish to advise the Court that there are motions still pending before
the Special Referee. On June 2, 2023, the Defendants filed a Rule 59(e) motion to alter or amend,
and/or reconsider the Special Referee’s order (filed 5/23/23) denying the Defendants’ Rule 55
motion to set aside entry of default. On that same date, the Defendants also filed a post-trial motion
pursuant to Rule 52 and 59 from the Special Referee’s (5/23/23) Order of Default Judgment. The
Defendants are filing the Notice of Appeal at this time in an abundance of caution to avoid any
potential argument that might be made that the Rule 59(e) motion from the Special Referee’s May
23, 2023 order denying the Rule 55 motion could be considered a successive motion under the
decision in Elam v. S.C. Dep't of Transp., 361 S.C. 9, 20, 602 S.E.2d 772, 778 (2004).
Appellants/Defendants will advise the Court and file an amended notice of appeal upon receipt of
orders from the Special Referee on the pending motions.

The Appellants/Defendants would also advise the Court at this time that we have already
received the transcript of the default damages trial, and thus, the Appellants’ initial brief and
designations will be due in 30 days from the filing of this Notice of Appeal —July 21, 2023. Given
the fact that there are motions still pending before the Special Referee, the Appellants/Defendants
would ask the Court to hold the briefing schedule in abeyance until an amended notice of appeal
is filed in due course. To the extent that this request may be considered an extension motion, we
are providing a separate check for the $50 motion fee.

172 Meeting Street, Charleston, SC 29401
Phone: (843) 577-4435 Fax: (843) 722-1630 Email: Info@hoodlaw.com
www.hoodlaw.com
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HOOD LAW FIRM, LLC

The Honorable Jenny Abbott Kitchings
Clerk, South Carolina Court of Appeals
Page Two

June 22, 2023

Kind regards,
Yours truly,
/s/ James B. Hood

James B. Hood

JBH/spc
Enclosures
cc [Via E-Mail]:

Andrew J. MacLeod, Esquire

Ryan C. Andrews, Esquire

David B. Yarborough, Jr., Esquire

Douglas E. Jennings, Esquire

Reynolds H. Blankenship, Jr., Esquire

Patrick J. McLauglin, Esquire

172 Meeting Street, Charleston, SC 29401
Phone: (843) 577-4435 Fax: (843) 722-1630 Email: Info@hoodlaw.com
www.hoodlaw.com
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THE STATE OF SOUTH CAROLINA RECE ol
In The Court of Appeals Jun 26 2023

APPEAL FROM DARLINGTON countyol Court of Appeals
Court of Common Pleas

Paul M. Burch, Circuit Court Judge
Patrick J. McLaughlin, Special Referee

Appellate Case No. 2023-001016

Samantha Joanne Carwile, individually and
as the Personal Representative of the Estate
of Marlayna Joan Carwile,,..........oviiiiiiiiii i e e e Respondent,

Chris Anderson and Danielle Anderson,............coooeiiiiiiiiiiiiiiiii e Appellants.

RESPONDENT’S MOTION TO DISMISS APPEAL OR REMAND

Respondent Samantha Joanne Carwile, individually and as the Personal Representative of
the Estate of Marlayna Joan Carwile, moves the Court for an order dismissing the appeal as
premature because Appellant’s post-judgment motions are still pending before the special referee
or remanding the appeal so that the special referee will have jurisdiction to rule on the motions.

This is an appeal from an Order of Default Judgment (and additional interlocutory orders)
entered by a Special Referee on May 23, 2023. (Order of Default Judgment). On June 2, 2023,
Appellants filed a (1) Motion to Alter or Amend, and/or Reconsider pursuant to Rule 59(e),
SCRCP, and a (2) Motion to Amend, pursuant to Rule 52(b) and Rule 59(e), SCRCP, and/or in
the alternative, Motion for a New Trial, pursuant to Rule 59(a), SCRCP.

Appellants did explain to the Court in their cover letter filed with the Notice of Appeal

that their motions are still pending before the Special Referee and that they filed this appeal “in
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an abundance of caution to avoid any potential argument that might be made that the Rule 59(e)
motion from the Special Referee’s May 23, 2023 order denying the Rule 55 motion could be
considered a successive motion under the decision in Elam v. S.C. Dep’t of Transp., 361 S.C. 9,
20, 602 S.E.2d 772, 778 (2004).” Appellants ask the Court to hold the briefing schedule in
abeyance pending the special referee’s ruling on their motions.

Respondent conferred with Appellants before filing this motion. Respondent believes
that the notice of appeal was unnecessary because Rule 203(b)(1), SCACR, stays the time for
filing a notice of appeal in this situation. More importantly, Respondent believes that
Appellants’ notice of appeal deprived the special referee of jurisdiction to rule on their motions.
Under Rule 205, SCACR, “[u]pon the service of the notice of appeal, the appellate court shall
have exclusive jurisdiction over the appeal.” Appellants ask the Court to hold the appeal in
abeyance while the special referee rules on their motions, but Respondent believes that their
filing of the Notice of Appeal deprived the special referee of the jurisdiction to do that.

Further, our appellate courts have held that when a timely post-trial motion is pending
before the lower court, any notice of appeal will be dismissed without prejudice as premature.
Hudson v. Hudson, 290 S.C. 215, 216, 349 S.E.2d 341, 341-42 (1986) (“[I]n the event timely
post-trial motions are filed under Rule 59, simultaneously with or subsequent to the filing of a
Notice of Appeal, the appellant shall notify the Clerk of this Court in writing. Upon receipt of
such notice, the appeal shall be dismissed without prejudice.” (emphasis added)); Elam v. S.C.
Dep’t of Transp., 361 S.C. 9, 20 n.2, 602 S.E.2d 772, 778 n.2 (2004) (citing to Hudson for the
holding that when a timely post-trial motion is pending before the lower court, any notice of
appeal will be dismissed without prejudice as premature). Because the special referee has not
rule on Appellants’ motions, the Court should dismiss the appeal as premature and not

immediately appealable.
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In the alternative, Respondent asks the Court to remand the case to the special referee to
rule on Appellants’ motions and, most importantly, to ensure the special referee has jurisdiction
to rule on them.

Respectfully submitted,
June 26, 2023

s/Kathleen C. Barnes

Kathleen C. Barnes, SC Bar # 78854
BARNES LAW FIRM, LLC

P.O. Box 897

Hampton, SC 29924

Phone: 803-943-4529
kbarnes@barneslawfirmsc.com

YARBOROUGH APPLEGATE LLC
David B. Yarborough, Jr., SC Bar # 15515
Douglas E. Jennings, SC Bar # 100137
Reynolds H. Blankenship, Jr., SC Bar # 72784
291 East Bay Street, Second Floor
Charleston, South Carolina 29401

Phone: 843-972-0150

FAX: 843-277-6691
david@yarboroughapplegate.com
douglas@yarboroughapplegate.com
reynolds@yarboroughapplegate.com

COBB DILL & HAMMETT, LLC
Ryan C. Andrews (101104)

222 W. Coleman Blvd.

Mt. Pleasant, South Carolina 29464
Phone: 843-936-6680

FAX: 843-936-6674
randrews@cdhlawfirm.com

Attorneys for Respondent
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JAMES B. HooD

Partner

DIRECT DIAL: (843) 577-1223
EMAIL: james.hood@hoodlaw.com

June 27, 2023 RECE ‘atara

Via E-Filing and E-Mail Jun 27 2023 .

The Honorable Jenny Abbott Kitchings
Clerk, South Carolina Court of Appeals
Senate Street SC Court of Appea,S

Columbia, SC 29211

Re: Samantha Joanne Carwile, individually and as the Personal Representative of the Estate of Marlayna
Joan Carwile v. Chris Anderson and Danielle Anderson
Appeal from Darlington County, Case No. 2020-CP-16-00299
HLF File No. 12.002

Dear Ms. Kitchings:

We are in receipt of the Respondent’s Motion to Dismiss Appeal or Remand grounded on
the fact that there are, as we previously noted in our filing cover letter, post-trial motions still
pending before the Special Referee. As we also explained in our filing cover letter, we served and
filed the notice of appeal in an abundance of caution to avoid any potential argument that might
be made that one of the post-trial motions arguably could be considered a successive motion under
the decision in Elam v. S.C. Dep't of Transp., 361 S.C. 9, 602 S.E.2d 772 (2004).

In light of this procedural posture, we write to advise the Court that the Appellants have no
objection to an order holding the appeal in abeyance and remanding to allow the Special Referee
to rule on the pending post-trial motions, or in the alternative, an order of dismissal without
prejudice that preserves our right to refile our appeal from all the orders after the Special Referee
rules on the pending motions. We do not plan to file any formal return to the Respondent’s motion
unless the Court so directs.

Kind regards,
Yours truly,

/sl James B. Hood

James B. Hood

JBH/spc
cc [Via E-Mail]:

Andrew J. MacLeod, Esquire

Ryan C. Andrews, Esquire

David B. Yarborough, Jr., Esquire

Douglas E. Jennings, Esquire

Reynolds H. Blankenship, Jr., Esquire

Patrick J. McLauglin, Esquire

172 Meeting Street, Charleston, SC 29401
Phone: (843) 577-4435 Fax: (843) 722-1630 Email: Info@hoodlaw.com
www.hoodlaw.com
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The South Carolina Court of Appeals

Samantha Joanee Carwile, individually and as the
Personal Representative of the Estate of Marlayna Joan
Carwile, Respondent,

V.

Chris Anderson and Danielle Anderson, Appellants.

Appellate Case No. 2023-001016

ORDER

Appellants filed this appeal on June 22, 2023. Appellants stated they filed timely
post-trial motions on June 2, 2023. Appellants asked this court to hold this appeal
in abeyance pending resolution of their post-trial motions. In the alternative,
Appellants asked this court to dismiss the appeal without prejudice. Respondent
moved to dismiss the appeal due to Appellants' premature filing. In the alternative,
Respondent asked this court to hold the appeal in abeyance and remand to allow the
Special Referee to rule on the pending post-trial motions.

After careful consideration, we deny Respondent's motion to dismiss. We grant the
motion to hold the appeal in abeyance and remand to the Special Referee for the
limited purpose of ruling upon the post-trial motions. Appellants shall provide this

‘court with status updates every thirty days. Failure to file status updates may result

in dismissal of this appeal. BL K

FOR THE COURT

Columbia, South Carolina ' " FILED
Jul 17 2023

cC:
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James Bernard Hood, Esquire
Andrew James MacLeod, Esquire
Deborah Harrison Sheffield, Esquire
Ryan Christopher Andrews, Esquire
Douglas Edmund Jennings, Esquire
David Butler Yarborough, Jr., Esquire
Reynolds H. Blankenship, Jr., Esquire
Kathleen Chewning Barnes, Esquire
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RECEIV]

Nov 13 202.
STATE OF SOUTH CAROLINA SC Court of Appeals

IN THE COURT OF APPEALS

Appeal from Darlington County
Court of Common Pleas
Paul M. Burch, Circuit Court Judge
Patrick J. McLaughlin, Special Referee

Case No. 2020-CP-16-00299
Appellate Case No. 2023-001016

Samantha Joanne Carwile, individually and
as the Personal Representative of the Estate
of Marlayna Joan Carwile,
Respondent,
Vvs.

Chris Anderson and Danielle Anderson,
Appellants.

AMENDED NOTICE OF APPEAL

Chris Anderson and Danielle Anderson appeal from the Amended Order of Default
Judgment, issued by Patrick J. McLaughlin, Special Referee, filed and received on November 2,
2023, together with other interlocutory and post-trial orders, including:

1. Order on Defendants’ June 2, 2023 Motions, issued by Patrick J. McLaughlin, Special
Referee, filed and received on November 2, 2023;

2. Amended Order of Default Judgment, issued by Patrick J. McLaughlin, Special
Referee, filed and received on November 2, 2023;

3. Order of Default Judgment, issued by Patrick J. McLaughlin, Special Referee, filed and
received on May 23, 2023;

4. Order of the Special Referee, denying Defendants’ Rule 55 motion to set aside entry of
default, filed and received on May 23, 2023;
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5. Order of referral to Special Referee, of the Honorable Scott B. Suggs, Darlington
County Clerk of Court, filed February 10, 2023;

6. Order for Entry of Default Against Defendants Chris Anderson and Danielle Anderson
and Referral for Hearing on Damages, of the Honorable Scott B. Suggs, Darlington
County Clerk of Court, filed November 29, 2022; and

7. Order of the Honorable Paul M. Burch, Circuit Court Judge, granting Plaintiff’s motion
for sanctions, filed November 17, 2022.

HOOD LAW FIRM, LLC

172 Meeting Street

Post Office Box 1508

Charleston, SC 29401/02

Ph: (843) 577-4435 Fx: (843) 722-1630

/s/ James B. Hood
James B. Hood (70212)
james.hood@hoodlaw.com

Deborah Harrison Sheffield, Of Counsel (2757)
deborah.sheffield@hoodlaw.com

Attorneys for the Appellants

November 13, 2023 Chris Anderson and Danielle Anderson
Other Counsel of Record:

YARBOROUGH APPLEGATE LLC WILLSON JONES CARTER & BAXLEY, P.2
David B. Yarborough, Jr. (15515) Andrew J. MacLeod (73053)
Douglas E. Jennings, (100137) 3600 Forest Drive, Suite 204
Reynolds H. Blankenship, Jr. (72784) Columbia, SC 29204

291 East Bay Street, Second Floor Phone: (803) 509-8071

Charleston, South Carolina 29401 FAX: (803) 782-2527

Phone: 843-972-0150 ajmacleod@wjcblaw.com

FAX: 843-277-6691

david@yarboroughapplegate.com Trial Counsel for Defendants

reynolds@yarboroughapplegate.com

COBB DILL & HAMMETT, LLC

Ryan C. Andrews (101104)

222 W. Coleman Blvd.

Mt. Pleasant, South Carolina 29464

Phone: 843-936-6680/FAX: 843-936-6674
randrews@cdhlawfirm.com

Attorneys for the Respondent
Samantha Joanne Carwile
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CERTIFICATE OF SERVICE

RECEIVED)
Nov 13 202.
SC Court of Appeals

The undersigned certifies that on this 13th day of November, 2023, a copy of the AMENDED

NOTICE OF APPEAL on behalf of Appellants Chris Anderson and Danielle Anderson was served

by emailing a copy to the address listed below:

YARBOROUGH APPLEGATE LLC
David B. Yarborough, Jr. (15515)
Douglas E. Jennings, (100137)
Reynolds H. Blankenship, Jr. (72784)
291 East Bay Street, Second Floor
Charleston, South Carolina 29401
david@yarboroughapplegate.com
reynolds@yarboroughapplegate.com

COBB DILL & HAMMETT, LLC
Ryan C. Andrews (101104)

222 W. Coleman Blvd.

Mt. Pleasant, South Carolina 29464
randrews@cdhlawfirm.com

Attorneys for the Respondent
Samantha Joanne Carwile

WILLSON JONES CARTER & BAXLEY, P.A.
Andrew J. MacLeod (73053)

3600 Forest Drive, Suite 204

Columbia, SC 29204

ajmacleod@wijcblaw.com

Trial Counsel for Defendants

HOOD LAW FIRM, LLC
172 Meeting Street

Post Office Box 1508
Charleston, SC 29401/02
Ph: (843) 577-4435

Fx: (843) 722-1630

/s/ James B. Hood

James B. Hood (70212)
james.hood@hoodlaw.com

Deborah Harrison Sheffield, Of Counsel (2757)
deborah.sheffield@hoodlaw.com

Attorneys for the Appellants

November 13, 2023

Chris Anderson and Danielle Anderson
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Darlington County Home Page South Carolina Judicial Department Home Page SC.GOV Home Page

Samantha Joanne Carwile , plaintiff, et al VS Chris Anderson , defendant, et

al
Case Number: (2020CP1600299 chgle":cy' Common Pleas Filed Date: 03/17/2020
Case Type: Common Pleas $€:§_SUb Premises Liab 330 File Type: Mediator - Jury
. Assigned Clerk Of Court CP, G S, And
Status: Judgment Judge: Family Court
. e L Disposition Disposition Special Referee G S
Disposition: Judgment Date: 05/23/2023 Judge: And C P
Original Source Original Case
Doc: #:
Judgment 2020CP1600299|Court Roster:
Number: ourt Roster:
Case Parties
Click the E§:icon to show associated parties.
Year Part Last
Name Address Race|Sex| Of Party Type rty
Birth Status| Updated
5'\_‘5':'3Anderson, Chris 232352Charleston Rd Darlington SC Defendant 06/05/2023
= . | li
*Anderson, Danielle §323SZChar eston Rd Darlington SC Defendant 05/24/2023
¥*/Andrews, Ryan 222 W. Coleman Blvd. Mt. Pleasant Plaintiff
Christopher SC 29464 Attorney 03/17/2020
Blackwell, David Reese PO Box 2799 118 Shiloh Unity Alternate 03/29/2022
II(Inactive) Road Lancaster SC 29721 Mediator
E'\_‘F"_'3Blankenship Reynolds (291 East Bay Street Second Floor Plaintiff
H. Ir. ’ Charleston SC 29401 Attorney 02/09/2023
fo 238 Warley Street Florence SC Defendant
|*Brooker, Thurmond 295031450 Attorney 03/29/2022
=/Carwile, Samantha Plaintiff 05/24/2023
Joanne
) .
*ICarwile PR, Samantha Plaintiff 03/17/2020
Joanne
:'\4': -
~/Carwile Estate of, Plaintiff 11/10/2020
Marlayna Joan
ol PO Box 1508 Charleston SC Defendant
**Hood, James Bernard 294021508 Attorney 06/02/2023
[¥Jennings, Douglas 291 East Bay Street Floor 2 Plaintiff
Edmund Charleston SC 29401 Attorney 02/09/2023
fo 3600 Forest Drive, Suite 204 Defendant
*MacLeod, Andrew James Columbia SC 29204 Attorney 04/13/2023
i i Special
McLaughlin, Patrick James |PO Box 13057 Florence SC 29504 1975 Referee/Master 02/10/2023
¥ Isheffield, Deborah 117 Brook Valley Rd. Columbia SC Defendant
Harrison 29223 Attorney 06/02/2023
Stoney, Thomas Porcher (Stoney And Stoney, Attorneys PO .
II(Inactive) Box 784 Linville NC 286460784 Mediator 03/29/2022
¥'Yarborough, David 291 East Bay Street Floor 2 Plaintiff
Butler Jr. ! Charleston SC 29401 Attorney 02/09/2023
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Judgments|

. Carwile, . . Anderson, Judg. Judgment
For: Samantha Joanne Against: Chris Amount: $30,000,000.00 Date: 05/23/2023
Dis Date
Description:|Judgment/Default|Disposition: 'sp. Entered/Last|05/24/2023 --
Date:
Changed
Notes: Also costs and fees of $731.74 by order on 11/17/2022
Judgment Details
Claims Code I Detail Desc. I Detail Amountl Detail Date
None
. Carwile, . . Anderson, Judg. Judgment
For: Samantha Joanne Against: Danielle Amount: $30,000,000.00 Date: 05/23/2023
Di Date
Description:[Judgment/Default|Disposition: Isp. Entered/Last|05/24/2023 --
Date:
Changed
Notes: Also costs and fees of $731.74 by orderon 11/17/2022
Judgment Details
Claims Code | Detail Desc. | Detail Amountl Detail Date
None
Actions
N D inti T Motion Begin Dat Completion D t
ame escription ype Roster egin Date Date ocuments
Anderson, NEF(11-13-2023 04:18:29 PM) Filing 11/13/2023-
Chris Appeal/Notice of Appeal to C... 16:33
Anderson, Appeal/Amended Notice of Appeal to [Filing 11/13/2023- EEEE
Chris Court of Appeals 16:18 % % % %
Carwile, NEF(11-02-2023 10:05:21 AM) Filing 11/02/2023-
Samantha Master/Order/Other 10:05
Joanne
Carwile, Amended Order of Default Judgment |Order 11/02/2023-
Samantha 10:05
Joanne
Carwile, NEF(11-02-2023 09:31:55 AM) Filing 11/02/2023-
Samantha Master/Order/Other 09:32
Joanne
Carwile, Order on Defendant's June 2, 2023 Order 11/02/2023-
Samantha Motions 09:31
Joanne
Carwile, NEF(08-31-2023 11:12:01 AM) Filing 08/31/2023-
Samantha Notice/Notice of Hearing and... 11:27
Joanne
Carwile, Notice/Notice of Hearing and Service [Filing 08/31/2023-
Samantha 11:12
Joanne
Anderson, NEF(08-02-2023 02:05:11 PM) Filing 08/02/2023-
Chris Reply/Other 14:30
Anderson, NEF(08-02-2023 02:02:55 PM) Filing 08/02/2023-
Chris Reply/Other 14:30
Anderson, Reply Filing 08/02/2023-
Chris 14:05
Anderson, Reply Filing 08/02/2023-
Chris 14:02
Carwile, NEF(07-18-2023 09:21:14 AM) Filing 07/18/2023-
Samantha Memo/Memo in Opposition 09:25
Joanne
Carwile, Memo/Memo in Opposition Filing 07/18/2023-
Samantha 09:21
Joanne
Carwile, Memo/Memo in Opposition Filing 07/18/2023-
Samantha 09:21
Joanne
Anderson, NEF(06-22-2023 12:16:06 PM) Filing 06/22/2023-
Chris Appeal/Notice of Appeal to C... 13:33
Anderson, Appeal/Notice of Appeal to Court of [Filing 06/22/2023- EEEE
Chris Appeals 12:16 EE
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Anderson, NEF(06-02-2023 04:00:21 PM) Filing 06/05/2023-
Chris Motion/Alter and/or Amend 14:12

Anderson, NEF(06-02-2023 03:52:47 PM) Filing 06/05/2023-
Chris Motion/Alter and/or Amend 14:05

Anderson, Motion/Alter and/or Amend Motion 06/02/2023-
Chris 16:00

Anderson, Motion/Alter and/or Amend Motion 06/02/2023-
Chris 15:52

Anderson, NEF(06-02-2023 01:00:24 PM) Filing 06/02/2023-
Chris Notice/Notice of Appearance 13:00

Anderson, Notice/Notice of Appearance Filing 06/02/2023-

Chris 13:00

Carwile, NEF(05-23-2023 04:09:32 PM) Filing 05/23/2023- (05/23/2023-
Samantha Order/Default 16:12 16:12

Joanne

Carwile, Order/Default Order 05/23/2023- (05/23/2023-
Samantha 16:09 16:09

Joanne

Carwile, NEF(05-23-2023 04:01:23 PM) Filing 05/23/2023- (05/23/2023-
Samantha Order/Other 16:01 16:01

Joanne

Carwile, Order Denying Motion for Relief from |Order 05/23/2023- (05/23/2023-
Samantha Entry of Default 16:01 16:01

Joanne

Carwile, Judgment/Default Judgment 05/23/2023-|05/23/2023-
Samantha 08:56 08:56

Joanne

Carwile, Judgment/Default Judgment 05/23/2023- (05/23/2023-
Samantha 08:56 08:56

Joanne

Anderson, NEF(04-12-2023 05:04:26 PM) Filing 04/13/2023- (05/23/2023-
Chris Notice/Notice of Appearance 08:42 08:42

Anderson, Notice/Notice of Appearance Filing 04/12/2023- (05/23/2023-
Chris 17:04 17:04

Anderson, Motion/Set Aside Default Motion 04/12/2023-|05/23/2023-
Danielle 17:04 17:04

Carwile, NEF(03-08-2023 01:32:28 PM) Filing 03/08/2023- (05/23/2023-
Samantha Notice/Notice of Hearing and... 14:07 14:07

Joanne

Carwile, Notice/Notice of Hearing and Service [Filing 03/08/2023- (05/23/2023-
Samantha 13:32 13:32

Joanne

Carwile, NEF(03-07-2023 03:06:39 PM) Filing 03/08/2023- (05/23/2023-
Samantha Motion/Damages 09:55 09:55

Joanne

Carwile, Motion/Damages Motion 03/07/2023- |05/23/2023-
Samantha 15:06 15:06

Joanne

Carwile, NEF(02-10-2023 09:59:58 AM) Filing 02/10/2023- (05/23/2023-
Samantha Order/Referred to Master or ... 10:07 10:07

Joanne

Carwile, Order/Referred to Master or Special (Order 02/10/2023- (05/23/2023-
Samantha Referee 09:59 09:59

Joanne

Carwile, NEF(02-09-2023 04:00:48 PM) Filing 02/10/2023- (05/23/2023-
Samantha Motion/Refer to Master or Sp... 09:57 09:57

Joanne

Carwile, NEF(02-09-2023 04:11:17 PM) Filing 02/10/2023- (05/23/2023-
Samantha Proposed Order/Referred to M... 09:53 09:53

Joanne

Carwile, Order/Order Cover Sheet $25.00 Filing 02/09/2023- (05/23/2023-
Samantha 16:11 16:11

Joanne

Carwile, Motion/Refer to Master or Special Motion 02/09/2023-(02/10/2023-
Samantha Referee 16:00 16:00

Joanne

Carwile, NEF(02-09-2023 12:48:08 PM) Filing 02/09/2023- (05/23/2023-
Samantha Notice/Notice of Appearance 12:48 12:48

Joanne
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Carwile, Notice/Notice of Appearance Filing 02/09/2023-|05/23/2023-
Samantha 12:48 12:48

Joanne

Carwile, NEF(02-09-2023 12:44:54 PM) Filing 02/09/2023-|05/23/2023-
Samantha Notice/Notice of Appearance 12:45 12:45

Joanne

Carwile, Notice/Notice of Appearance Filing 02/09/2023- (05/23/2023-
Samantha 12:44 12:44

Joanne

Carwile, NEF(02-09-2023 12:37:46 PM) Filing 02/09/2023-|05/23/2023-
Samantha Notice/Notice of Appearance 12:42 12:42

Joanne

Carwile, Notice/Notice of Appearance Filing 02/09/2023-|05/23/2023-
Samantha 12:37 12:37

Joanne

Carwile, NEF(11-29-2022 11:41:07 AM) Filing 11/29/2022- (05/23/2023-
Samantha Order/Entry of Default 11:43 11:43

Joanne

Carwile, Order/Entry of Default Order 11/29/2022- (05/23/2023-
Samantha 11:41 11:41

Joanne

Carwile, Damages Hearing Motion 11/29/2022-(02/10/2023-
Samantha 11:41 08:57

Joanne

Carwile, NEF(11-28-2022 10:19:14 AM) Filing 11/28/2022- (05/23/2023-
Samantha Motion/Entry of Default 15:04 15:04

Joanne

Carwile, Motion/Entry of Default Motion 11/28/2022-(02/10/2023-
Samantha 10:19 10:19

Joanne

Carwile, Affidavit/Default Filing 11/28/2022- (05/23/2023-
Samantha 10:19 10:19

Joanne

Carwile, Affidavit/Non Military Service Filing 11/28/2022- (05/23/2023-
Samantha 10:19 10:19

Joanne

Carwile, NEF(11-17-2022 12:04:30 PM) Filing 11/17/2022- (05/23/2023-
Samantha Order/Sanctions 12:04 12:04

Joanne

Carwile, Order/Sanctions Order 11/17/2022- (05/23/2023-
Samantha 12:04 12:04

Joanne

Carwile, NEF(11-17-2022 12:03:41 PM) Filing 11/17/2022- (05/23/2023-
Samantha Order/Form 4 12:04 12:04

Joanne

Carwile, Order/Form 4 Order 11/17/2022- (05/23/2023-
Samantha 12:03 12:03

Joanne

Carwile, NEF(11-01-2022 09:36:20 AM) Filing 11/01/2022- (05/23/2023-
Samantha Proposed Order/Form 4 14:02 14:02

Joanne

Carwile, Order/Order Cover Sheet $25.00 Filing 11/01/2022- (05/23/2023-
Samantha 09:36 09:36

Joanne

Andrews, 10/31/2022_MOTION_Roster/Notice|Action 10/04/2022- (05/23/2023-
Ryan of Motions Roster Publicatio 14:38 14:38
Christopher

Brooker, 10/31/2022_MOTION_Roster/Notice(Action 10/04/2022- (05/23/2023-
Thurmond of Motions Roster Publicatio 14:38 14:38

Carwile, NEF(09-28-2022 10:36:13 AM) Filing 09/28/2022-|05/23/2023-
Samantha Motion/Sanctions 13:42 13:42

Joanne

Carwile, Motion/Sanctions Motion 09/28/2022- (10/31/2022-
Samantha 10:36 10:36

Joanne

Carwile, NEF(07-21-2022 08:46:26 AM) Filing 07/21/2022-|05/23/2023-
Samantha Order/Compel 08:48 08:48

Joanne
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Carwile, Order/Compel Order 07/21/2022-|05/23/2023-
Samantha 08:46 08:46

Joanne

Carwile, NEF(07-20-2022 08:41:02 AM) Filing 07/20/2022- |05/23/2023-
Samantha Proposed Master/Order/Form 4 09:27 09:27

Joanne

Carwile, Order/Order Cover Sheet $25.00 Filing 07/20/2022-(05/23/2023-
Samantha 08:41 08:41

Joanne

Carwile, ADR/Notice of ADR Action 06/27/2022-(05/23/2023-
Samantha 14:18 14:18

Joanne

Andrews, 7/19/2022_MOTION_Roster/Notice |Action 06/24/2022-|05/23/2023-
Ryan of Motions Roster Publication 13:48 13:48
Christopher

Andrews, 7/19/2022_MOTION_Roster/Notice |Action 06/24/2022- |05/23/2023-
Ryan of Motions Roster Publication 13:48 13:48
Christopher

Brooker, 7/19/2022_MOTION_Roster/Notice |Action 06/24/2022-|05/23/2023-
Thurmond of Motions Roster Publication 13:48 13:48

Brooker, 7/19/2022_MOTION_Roster/Notice |Action 06/24/2022-|05/23/2023-
Thurmond of Motions Roster Publication 13:48 13:48

Carwile, NEF(06-23-2022 01:19:44 PM) Filing 06/23/2022-(05/23/2023-
Samantha Motion/Compel 13:36 13:36

Joanne

Carwile, Motion/Compel Motion 06/23/2022-(07/19/2022-
Samantha 13:19 13:19

Joanne

Carwile, NEF(06-17-2022 11:56:49 AM) Filing 06/22/2022-(05/23/2023-
Samantha Motion/Compel 08:18 08:18

Joanne

Carwile, Motion/Compel Motion 06/17/2022-(06/17/2022-
Samantha 11:56 11:56

Joanne

Brooker, 5/23/2022_MOTION_Roster/Notice |Action 05/09/2022- (05/23/2023-
Thurmond of Motions Roster Publication 08:37 08:37

Andrews, 5/23/2022_MOTION_Roster/Notice |Action 05/09/2022-|05/23/2023-
Ryan of Motions Roster Publication 08:37 08:37
Christopher

Carwile, NEF(03-29-2022 02:18:33 PM) Filing 03/29/2022-(05/23/2023-
Samantha ADR/Notice of ADR 14:18 14:18

Joanne

Carwile, NEF(09-03-2021 01:12:41 PM) Filing 09/03/2021-(05/23/2023-
Samantha Order/Protection from Court ... 13:12 13:12

Joanne

Carwile, Order/Protection from Court Order 09/03/2021- |05/23/2023-
Samantha Appearance 13:12 13:12

Joanne

Carwile, NEF(09-03-2021 10:42:29 AM) Filing 09/03/2021-(05/23/2023-
Samantha Proposed Order/Protection fr... 10:56 10:56

Joanne

Carwile, Order/Order Cover Sheet $25.00 Filing 09/03/2021-(05/23/2023-
Samantha 10:42 10:42

Joanne

Carwile, NEF(09-02-2021 10:51:40 AM) Filing 09/02/2021- |05/23/2023-
Samantha Letter/Letter 10:59 10:59

Joanne

Carwile, Exhibit F to Motion/Alter or Amend |Filing 09/02/2021-|05/23/2023-
Samantha 10:51 10:51

Joanne

Anderson, NEF(06-11-2021 03:55:46 PM) Filing 06/11/2021-(05/23/2023-
Chris Answer/Answer 16:01 16:01

Anderson, Answer/Answer Filing 06/11/2021-|05/23/2023-
Chris 15:55 15:55

Carwile, NEF(06-04-2021 03:05:16 PM) Filing 06/04/2021- (05/23/2023-
Samantha Motion/Alter and/or Amend 15:51 15:51

Joanne

Carwile, Motion/Alter and/or Amend Motion 06/04/2021-|02/10/2023- (SE|EE
Samantha 15:05 15:05 %%E%
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Joanne

Anderson, NEF(05-26-2021 11:50:48 AM) Filing 05/26/2021-|05/23/2023-
Chris Order/Set Aside Judgment 11:59 11:59

Anderson, Order/Set Aside Judgment Order 05/26/2021-|05/23/2023-
Chris 11:50 11:50

Anderson, NEF(05-21-2021 08:37:50 AM) Filing 05/24/2021-|05/23/2023-
Chris Order/Order Cover Sheet $25.... 08:30 08:30
Anderson, Order/Order Cover Sheet $25.00 Filing 05/21/2021-|05/23/2023-
Chris 08:37 08:37

Carwile, ADR/Alternative Dispute Resolution [Action 10/13/2020-(06/27/2022-
Samantha (Workflow) 13:21 13:21

Joanne

Anderson, NEF(08-03-2020 11:06:06 AM) Filing 08/03/2020- |05/23/2023-
Chris Affidavit/Affidavit of 11:34 11:34
Anderson, NEF(08-03-2020 11:04:54 AM) Filing 08/03/2020- |05/23/2023-
Chris Affidavit/Affidavit of 11:33 11:33

Anderson, NEF(08-03-2020 11:02:31 AM) Filing 08/03/2020- |05/23/2023-
Chris Affidavit/Affidavit of 11:17 11:17

Anderson, Affidavit/Second Affidavit of Danielle |Filing 08/03/2020- |05/23/2023-
Chris Anderson 11:06 11:06

Anderson, Affidavit/Affidavit of Danielle Filing 08/03/2020- (05/23/2023-
Chris Anderson 11:04 11:04

Anderson, Affidavit/Affidavit of Danielle Filing 08/03/2020- (05/23/2023-
Chris Anderson 11:02 11:02

Anderson, Affidavit/Second Affidavit of Danielle [Filing 08/03/2020- (05/23/2023-
Chris Anderson 11:02 11:02

Carwile, NEF(07-31-2020 02:52:11 PM) Filing 07/31/2020- |05/23/2023-
Samantha Memo/Memo in Opposition 15:00 15:00

Joanne

Carwile, Memo/Memo in Opposition Filing 07/31/2020- (05/23/2023- |[E]E %
Samantha 14:52 14:52 % % %
Joanne

Brooker, 8/5/2020_MOTION_Roster/Notice |Action 07/06/2020- (05/23/2023-
Thurmond of Motions Roster Publication 12:43 12:43

Brooker, 8/5/2020_MOTION_Roster/Notice |Action 07/06/2020- (05/23/2023-
Thurmond of Motions Roster Publication 12:43 12:43

Andrews, 8/5/2020_MOTION_Roster/Notice [Action 07/06/2020- (05/23/2023-
Ryan of Motions Roster Publication 12:43 12:43
Christopher

Andrews, 8/5/2020_MOTION_Roster/Notice |Action 07/06/2020- (05/23/2023-
Ryan of Motions Roster Publication 12:43 12:43
Christopher

Andrews, 8/5/2020_MOTION_Roster/Notice |Action 07/06/2020- (05/23/2023-
Ryan of Motions Roster Publication 12:38 12:38
Christopher

Andrews, 8/5/2020_MOTION_Roster/Notice |Action 07/06/2020- |05/23/2023-
Ryan of Motions Roster Publication 12:38 12:38
Christopher

Brooker, 8/5/2020_MOTION_Roster/Notice |Action 07/06/2020- |05/23/2023-
Thurmond of Motions Roster Publication 12:38 12:38

Brooker, 8/5/2020_MOTION_Roster/Notice |Action 07/06/2020- |05/23/2023-
Thurmond of Motions Roster Publication 12:38 12:38

Brooker, 8/5/2020_MOTION_Roster/Notice |Action 07/06/2020- |05/23/2023-
Thurmond of Motions Roster Publication 12:35 12:35

Brooker, 8/5/2020_MOTION_Roster/Notice |Action 07/06/2020- (05/23/2023-
Thurmond of Motions Roster Publication 12:35 12:35

Andrews, 8/5/2020_MOTION_Roster/Notice [Action 07/06/2020- (05/23/2023-
Ryan of Motions Roster Publication 12:35 12:35
Christopher

Andrews, 8/5/2020_MOTION_Roster/Notice |Action 07/06/2020- (05/23/2023-
Ryan of Motions Roster Publication 12:35 12:35
Christopher

Carwile, Motion/Damages Motion 06/29/2020- |05/26/2021-
Samantha 15:50 15:50

Joanne

Anderson, NEF(06-29-2020 03:29:05 PM) Filing 06/29/2020- |05/23/2023-
Chris Notice/Notice of Appearance 15:49 15:49
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Anderson, Notice/Notice of Appearance Filing 06/29/2020- (05/23/2023-
Chris 15:29 15:29
Anderson, Motion/Set Aside Default Motion 06/29/2020- |08/05/2020-
Danielle 15:29 15:29
Carwile, NEF(06-15-2020 01:45:04 PM) Filing 06/15/2020- (05/23/2023-
Samantha Order/Entry of Default 13:45 13:45
Joanne
Carwile, Order/Entry of Default and Damages |Order 06/15/2020- |05/23/2023-
Samantha Hearing 13:45 13:45
Joanne
Carwile, NEF(06-10-2020 04:05:47 PM) Filing 06/11/2020- |05/23/2023-
Samantha Motion/Entry of Default 10:35 10:35
Joanne
Carwile, Affidavit/Default Filing 06/10/2020- (05/23/2023-
Samantha 16:05 16:05
Joanne
Carwile, Affidavit/Non Military Service Filing 06/10/2020- (05/23/2023-
Samantha 16:05 16:05
Joanne
Carwile Estate [Motion/Entry of Default Motion 06/10/2020-(06/10/2020-
of, Marlayna 16:05 16:05
Joan
Carwile, NEF(04-29-2020 05:34:04 PM) Filing 04/30/2020- |05/23/2023-
Samantha Service/Affidavit Of Service 08:47 08:47
Joanne
Carwile, NEF(04-29-2020 05:34:53 PM) Filing 04/30/2020- |05/23/2023-
Samantha Service/Affidavit Of Service 08:44 08:44
Joanne
Carwile, Service/Affidavit Of Service on Filing 04/29/2020- |05/23/2023-
Samantha Danielle Anderson 17:34 17:34
Joanne
Carwile, Service/ Affidavit Of Service on Chris [Filing 04/29/2020- (05/23/2023-
Samantha Anderson 17:34 17:34
Joanne
Carwile, Summons & Complaint Filing 03/17/2020- (05/23/2023-
Samantha 13:21 13:21
Joanne
[Financials
Summary
. . Total Paid for .
Fine/Costs: $625.00 fine/ costs: $575.00 Balance Due: ($50.00
Costs

Description Cost Code Amount Charge Action Disbursed Amount
Civil Filing Fee County
44%/100% CVFFCN $44.00 $44.00
Civil Filing Fee State
56% CVFFST $56.00 $56.00
SCID Filing Fee Proviso
$50 / $25 SCIDPV $50.00 $50.00
':;;m“/order Filing Fee |yor10N $25.00 $24.97
;‘;’;h"/order Filing Fee |yor10N $25.00 $24.97
:';;h“/order Filing Fee |ynr10N $25.00 $24.94
';';;h"/o"de’ Filing Fee |yor10N $25.00 $24.89
';';;h“/orde" Filing Fee \yor10N $25.00 $24.77
I;I;;ion/Order Filing Fee MOTION $25.00 $24.54
;";;h"/order Filing Fee \yor10N $25.00 $24.07
':;;m“/order Filing Fee |yor10N $25.00 $23.15
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;";;m“/order Filing Fee |vorroN $25.00 $21.29
;";;m“/orde" Filing Fee |\yor10N $25.00 $17.59
:I;;ion/Order Filing Fee MOTION $25.00 $17.59
;";;i“/o"der Filing Fee |\vor10N $25.00 $13.89
:I;;ion/Order Filing Fee MOTION $25.00 $8.34
:';;m“/ Order Filing Fee |yqy1oN $25.00 $25.00
;‘;’;m“/ Order Filing Fee |yqy1oN $25.00 $25.00
;";;h“/ Order Filing Fee |yqorioN $25.00 $25.00
;";;m“/ Order Filing Fee |yqy1oN $25.00 $25.00
';;;m“/ Order Filing Fee |yqy1oN $25.00 $25.00
;";;i“/ Order Filing Fee |y 5110N $25.00 $25.00
Payments

Payment Date Receipt Number Entered By Transaction Type Code Payment Amount
06/05/2023 856433 C16IGLANZ PY $25.00
06/05/2023 856434 C16JGLANZ PY $25.00
04/13/2023 856158 C16IGLANZ PY $25.00
03/08/2023 855971 C16JGLANZ PY $25.00
02/10/2023 855802 C16IGLANZ PY $25.00
02/10/2023 855804 C16JGLANZ PY $25.00
11/28/2022 855430 C16JGLANZ PY $25.00
11/01/2022 855268 C16IGLANZ wv $25.00
09/28/2022 855072 C16JGLANZ PY $25.00
07/20/2022 854587 C16IGLANZ wv $25.00
06/23/2022 854469 C16JGLANZ Y $25.00
06/22/2022 854448 C16IGLANZ PY $25.00
09/03/2021 852720 C16IGLANZ wv $25.00
06/04/2021 852181 C16JGLANZ PY $25.00
05/24/2021 852115 C16IGLANZ PY $25.00
06/29/2020 850404 C16JGLANZ PY $25.00
06/11/2020 850323 C16IGLANZ PY $25.00
03/17/2020 849913 C16SHOWLE PY $150.00
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May 082024
STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS SC COUFt Of Appeals

Appeal from Darlington County
Court of Common Pleas
Paul M. Burch, Circuit Court Judge
Patrick J. McLaughlin, Special Referee

Appellate No. 2023-001016

Samantha Joanne Carwile, individually and
as the Personal Representative of the Estate
of Marlayna Joan Carwile,
Respondent,
Vs.

Chris Anderson and Danielle Anderson,
Appellants.

Certificate of Counsel

The undersigned hereby certifies that the Record on Appeal contains all material proposed
to be included by any of the parties and not any other material, and with all necessary redactions
in compliance with Supreme Court Order 2014-04-14-02.

HOOD LAW FIRM, LLC

172 Meeting Street Post Office Box 1508
Charleston, SC 29401/02

Ph: (843) 577-4435 Fx: (843) 722-1630
Email: Info@hoodlaw.com

s/James B. Hood
James B. Hood (70212)
james.hood@hoodlaw.com

Deborah Harrison Sheffield, Of Counsel (2757)
deborah.sheffield@hoodlaw.com

Attorneys for the Appellants

May 8, 2024





