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1   MR. McLAUGHLIN:  We are on the record in

2 the case of Samantha Joanne Carwile, Individually and

3 as the Personal Representative of The Estate of

4 Marlayna Joan Carwile, Plaintiff, versus Chris

5 Anderson and Danielle Anderson.  We are here today for

6 the purposes of a hearing on Defendants' post-trial

7 motions.  At this time, I will ask all the parties to

8 identify themselves beginning with the plaintiff.

9   MR. ANDREWS:  Ryan Andrews.  I represent

10 the Carwiles in this action.

11   MR. YARBOROUGH:  David Yarborough and

12 Reynolds Blankenship, also present for the Carwile

13 Plaintiff.

14   MR. HOOD:  Jamie Hood for the defendants,

15 and I've got with me Alex Boone and Hill Kirkland.

16   MR. McLAUGHLIN:  Listen, guys, for the

17 purposes of this hearing, I'll just let y'all know,

18 I've obviously read everybody's filings.  It's

19 obviously an important case.  It involves a death and

20 it involves a large judgment that's been awarded.  I

21 want everybody to have a chance to make their record

22 how they want to make it.  So I tell you that to tell

23 you this:  You don't have to re-plow things that you

24 argued in motion, but whatever you want to do, I'm

25 here to let you do that, and if you have anything that
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1 you need to add, either for your motions, Jamie, or

2 for your responses, Ryan, y'all let me know, let's get

3 it in on the record, and we will go from there.

4   Since they are Jamie's motions, I'll

5 recognize you, and you can take them in whatever order

6 you want to.

7   MR. HOOD:  All right, thank you.  As I

8 mentioned, Jamie Hood on behalf of the defendants.

9 Before we get started, I do want to just indicate that

10 we've raised a jurisdictional argument, and my

11 argument today is not a waiver of that argument; it's

12 in furtherance of it and in preservation of it.  We

13 also had filed a notice of appeal.  The Court of

14 Appeals took jurisdiction of the case.  There's a

15 motion to dismiss.  Then there was an order denying

16 that motion to dismiss from the Court of Appeals.  I

17 have attached that with some other things that are all

18 -- most all part of the record in here and things that

19 we'll discuss.

20   But I bring that up, because from a

21 jurisdictional standpoint, I think this Court of

22 Appeals Order requires this hearing to go forward,

23 because they specifically indicated that jurisdiction

24 was coming back for the purpose of hearing and ruling

25 upon these motions.  So we're here because we filed
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1 motions and the Court of Appeals told us to be here.

2   So I've got some jurisdictional arguments

3 that I want to make, and that's why I'm connected to

4 the screen here, and it has to do with the order of

5 reference process.  What I'd like to do, and I think

6 this is really going to be applicable to both of the

7 arguments and the jurisdiction running throughout, I'm

8 going to just -- if you guys bear with me for just a

9 second, I'm going to walk y'all through my perception

10 and perspective of why this case needs to go back to

11 the circuit court.

12   So we've got, typically, this sort of

13 three-pronged approach to jurisdiction.  Everyone is

14 familiar with personal jurisdiction, subject matter

15 jurisdiction, and the third is the power of the court.

16 That was really most clearly announced in the

17 Limehouse v. Hulsey case which was cited by, I think,

18 the plaintiff in this case to support some of their

19 positions.  Incidentally, that was my case, and so I'm

20 familiar with it in pretty good detail.

21   In the Court of Appeals, Judge Few wrote a

22 dissenting opinion that ultimately became the basis of

23 the State Supreme Court's opinion reversing a default

24 judgment, remanding the case back to state court for a

25 trial on the merits, and what they talked about was
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1 this third prong of jurisdiction, this power of the

2 court.  And there's no dispute and I don't contend --

3 this has nothing to do with personal jurisdiction,

4 and, really, it doesn't have anything to do with

5 subject matter jurisdiction.  The circuit court or a

6 reference could be appropriate for subject matter

7 jurisdiction.  Frankly, it doesn't really matter what

8 we think about subject matter jurisdiction anyway,

9 because, ultimately, that's going to be something

10 somebody else looks at.  But what I think does matter

11 is the power of the court, and that's the power of the

12 court to actually determine at issue:  Do they have

13 the legal ability to do it.

14   And so when you look at the Hulsey case,

15 and Few talked about that power, the majority opinion,

16 if you go back and read the Court of Appeals case, was

17 not very receptive to Justice Few's -- then-judge,

18 now-Justice Few's argument about this power of the

19 court.  But the Supreme Court adopted it, and what

20 they talk about is a court's ability to grant the

21 relief that a party is seeking.  And that's really

22 what I'm challenging right now with respect to this

23 order of reference.  So to do that, and I put the

24 statutes and the provisions that I'm going to refer to

25 in this binder, because everyone has them, but I just
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1 wanted you to have them in their entirety so that, if

2 there's something on the screen, you can go back to

3 the actual documents themselves.

4   So we look at the order of reference, and

5 everybody's seen this, what we see here is that,

6 according to the order, the court hereby appoints the

7 special referee.  And this isn't an aspersion on the

8 special referee; this is about the steps that the

9 court took, that I don't think the court was following

10 the appropriate steps.  So when we say the court,

11 though, what we're actually talking about is the Clerk

12 of Court Scott Suggs.  That's who bears the order, who

13 signed the order.  This is not an order of reference

14 signed by a presiding circuit court judge, which

15 becomes significant when you read Rule 53 in

16 conjunction with the applicable statutes.

17   So now I want to jump to Rule 53.  We're

18 all familiar with this.  Obviously, the special

19 referee is; otherwise, you wouldn't be here.  But

20 what's interesting is when you look at the term or the

21 words under Rule 53(a), it defines a special referee

22 as a member of the South Carolina Bar to whom a matter

23 has been referred under South Carolina Code Statute

24 14-11-60.  So to figure out who that is, you then have

25 to jump over to 14-11-60, and when you get there,
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1 14-11-60 says:  In case of a vacancy in the office of

2 the master-in-equity or in case of a disqualification

3 or disability of the master-in-equity from interest or

4 any other reason for which cause can be shown the

5 presiding court -- excuse me, presiding circuit court

6 judge, upon agreement of the parties, may appoint a

7 special referee in any case who as to the case has all

8 the powers of a master-in-equity.

9   So the significance there is that in order

10 to comply with the definition of a special referee

11 from Rule 53(a), as referred in 53 to this specific

12 statute, there must be an order from the presiding

13 circuit court judge.  There isn't.  So when you go

14 back and you compare this to Rule 53(b), it may create

15 in some minds some confusion, because 53(b) of the

16 South Carolina Rules of Civil Procedure says -- makes

17 reference to appointment by order of a circuit judge

18 or the clerk of court.

19   So there's another caveat in there which

20 talks about the consent of the parties, and the South

21 Carolina Supreme Court has dispatched with the consent

22 of the parties provision where a party is in default;

23 and the Supreme Court of South Carolina has said, when

24 you're in default, as a defaulting party, you don't

25 have the ability to nonconsent to avoid the reference.
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1 So then the question becomes, under 63(b), is a clerk

2 of court able to provide an appointment without an

3 order of a presiding judge; and the answer is no, for

4 a couple of reasons:

5   One, it doesn't comply with 14-11-60;

6 number two, the circuit court or a clerk of court

7 doesn't have the authority to enter a judgment and

8 can't give away power it doesn't have, as just a

9 general premise; and, three, for the clerk of court to

10 delegate authority that is constitutional under

11 Article V of the South Carolina Constitution reserved

12 to the judiciary is in violation of the South Carolina

13 Constitution.

14   I don't think this provision creates any

15 uncertainty or a conflict between the statute and the

16 rules, because where you have circumstances where a

17 special referee is not being used but a

18 master-of-equity is getting the referral, the clerk of

19 court can do that, and these rules support it, and an

20 interpretation of Rule 53 supports that.  But, where

21 you're using the special referee, there's only one

22 path, and that path has to be through an order signed

23 by the presiding circuit court judge, which we don't

24 have in this case.

25  If you did interpret these two provisions
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1 as creating a conflict, the South Carolina Supreme

2 Court has explained to us, pretty clearly, how we deal

3 with conflicts between statutes and rules.  Probably,

4 the best case for that was a 2010 case with the

5 Supreme Court, Grazia, where they talked about where

6 if there's a conflict between a statute and a court

7 rule, it's resolved in favor of the statute.  And what

8 that means as applied here is, if you are to determine

9 that there is some confusion or conflict between 53(b)

10 and 14-11-60, then, according to this case and the

11 case law and this point of law, the statute prevails

12 over the rule, in which case, if there is a conflict,

13 again, we go back to requiring a circuit court order.

14 So we don't have one.

15   And that's the extent of what I wanted to

16 show you on the slide deck.

17  MR. YARBOROUGH:  Wow.  Thank you.

18   MR. HOOD:  I'm going to talk about some of

19 the other things that are applicable here, because

20 they're raised in our motion.  I'm not going to go

21 through them all.  You've already explained that

22 you've reviewed the material.  But from a

23 jurisdictional standpoint, we're going to preserve --

24 I mean, I think, that issue, whether the appointment

25 was correct, is going to permeate through its
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1 entirety.  If you look at it and you go back and look

2 at the cases that we're talking about and you agree

3 that it requires a court order, then the actions that

4 have been taken would be void and would go back to the

5 circuit court.

6             So let's move to my first of two motions,

7 post-trial motions, which was a Rule 59(e) motion.

8 Just to make sure we're on the same page, we filed two

9 post-trial motions; one was a 59(e) and one is a Rule

10 52 motion.  The 59(e) motion was asking you, the

11 special referee, to reconsider the denial of the 55(c)

12 motion.  Procedurally, the counsel before me raised a

13 Rule 55(c) motion challenging the order entering

14 default by Judge Burch that was raised during y'all's

15 damages hearing; and from reading the transcript, it

16 appears that, because everyone was present, your

17 preference, the special referee's preference, was to

18 go ahead and hear the testimony; and then, if the

19 parties want to deal with the motion, deal with the

20 motion, or come back and deal with it later.

21             MR. McLAUGHLIN:  That's correct.

22             MR. HOOD:  It was dealt with at the end of

23 that motion.  And, ultimately, it was denied.  A

24 couple of things specific as to that motion on

25 jurisdiction.  Because one circuit court judge can't
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1 overrule another circuit court judge, there wasn't

2 really an avenue for a special referee to have

3 jurisdiction to overrule a presiding circuit court

4 judge.  That would be and is another jurisdictional

5 problem with the order of reference.  So, you know, it

6 was doomed from the beginning.  I think when you look

7 at Rule 55, there was a question raised in the

8 briefing.  We argued Rule 55 before you during that

9 original hearing of the damages timeframe.  Counsel

10 for the plaintiff argued that Rule 55 wasn't the

11 appropriate standard and Rule 59 should have been used

12 at that point in time.

13   We cited in our briefing for this case law

14 that supports that the use of 55(c) at that time was a

15 viable option.  You had alternative grounds, that

16 wasn't the only basis for your denial of 55(c), but we

17 think that using 55 to challenge -- Rule 55 to

18 challenge the court's order entering default, whether

19 by sanction or any other reason, is appropriate, and

20 there's no case law in South Carolina that requires

21 that challenge to be through Rule 59.

22   So let's look at some of the specific

23 areas that we claim were error in our briefing.  One

24 has to do with judicial estoppel.  It's our position

25 that judicial estoppel is not applicable to the
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1 circumstances of this case, as it was argued and as is

2 contained in the court's order.  We don't think the

3 scenarios are comparable.  In fact, one of the things

4 that I included in here are the affidavits of Danielle

5 Anderson, and that's tab No. 8.

6   When you look at what was said in that

7 affidavit, particularly in the end of the first

8 paragraph and continuing into the second paragraph,

9 she talks about notifying Allstate of a claim; that

10 she communicated with someone from Allstate who told

11 her that they didn't have a policy and they didn't

12 have coverage; so she immediately contacts American

13 Modern Insurance Company; and it goes on from there.

14 And I'm just summarizing.  The affidavit is attached.

15   The basis of the original setting aside of

16 default wasn't simply because she immediately notified

17 Allstate.  It was because she took that pleading

18 seriously, notified -- according to her affidavit,

19 notified Allstate; according to her affidavit, then

20 notified the other insurance company and explained

21 that -- the insurance company wrote a letter back to

22 Plaintiff's counsel and she was waiting for a

23 response.  All of that together was the basis that the

24 presiding trial judge relied upon to indicate in that

25 order setting aside the first entry of default, that
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1 there was a good cause.  It wasn't simply that

2 Allstate was contacted immediately.  That was just one

3 of the many parts of that.

4   So when attorney MacLeod argued that he

5 had just recently been retained by Allstate to

6 represent the Andersons, I don't think it's a fair

7 inference that the good cause was limited to

8 interpreting his entry at that moment as the sole

9 basis of good cause.  So when we look at trying to

10 figure out whether you're taking two different legal

11 positions, they're just two different factual

12 scenarios that are happening.  One is Ms. Anderson is

13 explaining what she did in the front end, and what

14 Mr. McLeod argued during his hearing was the timeline

15 of his involvement.  Incidentally, that's culminated,

16 you know, in part, a lawsuit that the Andersons have

17 now brought against Allstate and Defendant Brooker as

18 well.  So there's been a lawsuit filed by the

19 Andersons in circuit court.

20   MR. McLAUGHLIN:  In the Fourth Circuit

21 State Court or in Federal Circuit Court?

22   MR. HOOD:  In State Court.  A copy of that

23 is in these documents as well.  That's going to be

24 your tab No. 12, is the Anderson Complaint.

25  MR. McLAUGHLIN:  Okay.
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1             MR. HOOD:  So in terms of judicial

2 estoppel, it doesn't apply to the circumstances that

3 we're talking about here.  They're not using two

4 different positions in order to achieve the same

5 results, as the court previously or the special

6 referee previously concluded.

7             Looking at page 10, the plaintiff's

8 briefing and opposition on this point, they point out

9 that the first default was lifted because the

10 Andersons immediately called Allstate.  Well, as I

11 mentioned earlier, well, that is part of the reason,

12 but that's not all the order states.  The order goes

13 on to state that they contacted Allstate, who denied

14 coverage, instructed her to call the current carrier,

15 which she did.  That carrier wrote a letter to the

16 plaintiff's counsel and copied the Andersons.  And the

17 court concluded all that to indicate how seriously the

18 Andersons took it, to suggest that there was good

19 cause to set it aside, and that when you're looking at

20 the Wham factors, that it was prompt to action.

21             So I maintain that when this court or in

22 the previous proceeding this court looked at Rule

23 55(c), it concluded that because of the judicial

24 estoppel argument, it wasn't necessary -- there wasn't

25 good cause and it wasn't necessary to evaluate the
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1 Wham factors.  I disagree.  You know, in terms of good

2 cause, the good cause issue is best summarized in one

3 word, and that is:  abandonment.  And when the

4 Andersons came before the special referee asking to be

5 relieved from default, they had been the victims of an

6 attorney who literally abandoned them.

7             He had not presented -- he filed an

8 answer.  He didn't respond to discovery.  He didn't

9 respond to phone calls from counsel.  He didn't appear

10 at hearings.  He didn't respond to court orders.  He

11 didn't do anything.  He's going to have to account for

12 that in the malpractice case that's part of that

13 action, that's behind Exhibit No. 12.

14             The reality for the Andersons was is they

15 were left in the lurch, and this is beyond negligent;

16 this is lawyer abandonment.  When you look at the case

17 law that we cited in our papers where our court is

18 consistent that the negligence of an insurer or a

19 lawyer is not good cause, where it rises to the level

20 of abandonment, it does, and that's a different

21 standard.  And, I think, that we get to that point

22 based off the egregious behavior as outlined in the

23 complaint that the Andersons have filed as Exhibit No.

24 12 and was catalogued before the court at a hearing on

25 the default judgment hearing.
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1   So I maintain that there is good cause

2 because there was abandonment, and that would

3 necessitate evaluation of the case under the Wham

4 factors.  The Wham factors were met previously, and

5 those same Wham factors and the same analysis applies.

6 We don't really need to go back through it.  Nothing

7 has substantively changed at that juncture.  And if

8 the court had agreed that good cause was present,

9 looked at the Wham factors, it would be appropriate,

10 if this court concludes that it has jurisdiction, to

11 reconsider its ruling denying the 55(c) and grant the

12 55(c) relief setting aside the entry of default and

13 allowing the Andersons to, you know, have their answer

14 restored and participate in a contested jury trial.

15   In terms of those Wham factors, I don't --

16 they are all laid out previously.  I'm not going to go

17 back through them, but there are legal defenses and

18 factual defenses that the Andersons have about the

19 allegations of the complaint.  All those still exist.

20   You know, in terms of the timing of

21 relief, the abandonment wasn't known and appreciated

22 until it happened.  At that point, you know, the

23 Andersons did get help.  Then, when they got help, he

24 immediately files and asks for relief from the entry

25 of default.  So in terms of likelihood, you know,
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1 meritorious defense, that was already raised.  Those

2 were the factual issues about whether there was a duty

3 owed, whether there was permission to come across the

4 street or not, a bunch of factual issues that we don't

5 need to get into here, but are legitimate meritorious

6 defenses that they would be entitled to raise at a

7 trial.

8             We've talked about jurisdiction.  We've

9 talked about judicial estoppel.  We've talked about

10 good cause and Wham factors and the abandonment issue.

11 And as I laid out in support of the abandonment

12 argument, that counsel failed to respond to discovery,

13 failed to respond to correspondence, failed to respond

14 to motions, failed to comply with the court orders and

15 even failed to show up for court hearings, that to me

16 meets whatever operative definition you have for

17 abandonment.

18             And the last point on this Rule 59(e)

19 motion has to do with the heightened standard.  We

20 raise that in our briefing about Davis v. Parkview

21 Apartments, that case, where the South Carolina

22 Supreme Court looked at what needed to be established

23 in order to have a sanction or any kind of relief that

24 had the effect of entering default or striking

25 pleadings and things of that nature.  And what they
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1 concluded was a party has to show bad faith, willful

2 disobedience or gross indifference.  We maintain that

3 wasn't done.  And this would have been a Judge Burch

4 issue on his entry of the sanctions order culminating

5 in the default.  That order itself didn't contain that

6 finding, didn't contain that type of analysis.

7             The plaintiff has indicated that we've

8 waived that argument because we're making it for the

9 first time here today.  I disagree.  I don't think

10 that a party is obligated to inform the court of the

11 standard the court is supposed to use.  Using the

12 standard is the standard.  So when it fails to use the

13 standard, the right thing to do once that's occurred,

14 is like we have here, is to raise it before you and

15 give you the opportunity to fix it.

16             I've got my Rule 52 motion.  If you want

17 me to pause and let them respond to 59(e), we can.

18             MR. McLAUGHLIN:  Well, I'm fine either

19 way.  I would imagine, it may be easier to follow if

20 Ryan says, Yeah, I'll go now, and then we can start

21 over again, because you just went through a lot of

22 stuff.

23             MR. HOOD:  I did.

24             MR. McLAUGHLIN:  I feel like it may be

25 easier for him to respond to.  It will be easier for
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1 me to follow, but I'll leave it up to you.

2   MR. ANDREWS:  Sure.  Thank you for coming

3 all the way from Florence for this.  Just to respond

4 briefly, again, we filed very thorough memorandums of

5 law on these issues, and we stand by those briefs, but

6 just to touch on a few issues counsel discussed.

7   First, I think it's important for the

8 court to recognize that at our hearing in April,

9 counsel for the Andersons were present.  He didn't

10 object to you hearing the rule to set aside default at

11 that hearing.  In fact, it appeared he submitted it to

12 you for your review.  And now, after you denied it,

13 they are saying -- they are arguing that you did not

14 have authority to hear that.  Well, we'd submit that

15 they've waived any and all arguments regarding that.

16   Defense has not filed any motions

17 whatsoever for your order of reference.  The order of

18 reference, I believe, was filed in February of this

19 year, and there's been no Rule 59(e) motions in that

20 regard, no timely ones.  It's our position that any of

21 those arguments have been waived, and I do think that

22 that would be waivable.  This is not a question of

23 subject matter jurisdiction.  This is a power of a

24 court and the authority of a court to assign a special

25 referee.  I believe it would be waivable.  We all know
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1 subject matter jurisdiction can be brought at any

2 time, but this obviously does not have to do with the

3 subject matter jurisdiction, and defense conceded the

4 same.  So I think it's important for the court to

5 realize that this is brought up for the first time now

6 and the first time in these 59(e) motions.

7             Regarding the abandonment issue that the

8 defense counsel touched on and how that would be

9 interpreted as good cause, other than what's in the

10 record about failing to respond to discovery, failing

11 to show up to the hearings, there's been no other

12 evidence that the defense has brought that Mr. Brooker

13 did, in fact, abandoned the Andersons.  The cases

14 cited by the defense, the court usually -- there was

15 one case that the court found that an attorney

16 abandoned them, but they required an affirmative act

17 by that attorney.  The affirmative act was a letter to

18 their client, telling them they were resigning as

19 their attorney and left them, for lack of better

20 words, high and dry at a summary judgment hearing.

21             The court in their opinion said that that

22 affirmative response shows that that was an

23 abandonment.  Here, we don't have any evidence from

24 the defense other than counsel's argument.  There is

25 no affidavits from Mr. Brooker, from the Andersons,
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1 about their agreement and the scope, so I would argue

2 that you should not consider abandonment as a reason

3 for good cause in reconsidering your well-thought-out

4 order denying their motion to be relieved from

5 default.

6   And just to reemphasize, it's our position

7 that Defense Counsel or Defendants have affirmatively

8 waived any of these arguments, as they failed to put

9 forth any of these on the record at our original

10 hearing, and in fact, it appears, submitted them to

11 you for approval to rule upon.  So we'd ask that you

12 deny their motion to set aside -- we'd ask that you

13 deny their 59(e) motion and affirm your order denying

14 their motion for relief from default.

15  MR. McLAUGHLIN:  Jamie?

16   MR. HOOD:  Just real briefly.  On the

17 waiver issue about the power of the clerk of court to

18 sign an order of reference in these circumstances.

19 The reason I put a copy of that Hulsey case in the

20 binder is because -- maybe I should get going into

21 some more details on that.  So, in Hulsey, the

22 plaintiff sued the defendant in state court, and the

23 defendant was a lawyer.  His name is Paul Hulsey, a

24 lawyer in Charleston.  He was actually suing the other

25 party in federal court on a RICO claim.  The premise
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1 of the lawsuit was, in the pendency of that suit, he

2 had what they considered was a press conference, and

3 they sued him for defamation in state court.

4   So Mr. Hulsey removed the case to federal

5 court, the defamation case to federal court.  The best

6 I can tell, his working theory was that the federal

7 court already had jurisdiction with the RICO and it

8 must be related to that.  Federal court disagreed, and

9 on a motion for remand, remanded the case back to the

10 circuit court.  It came back to the circuit court, and

11 Mr. Hulsey was held in default for failing to timely

12 answer.  So there's an entry of default; there was a

13 motion to set aside the entry of default, which was

14 denied; and then there was a default damages judgment

15 hearing, which we participated in; and there was a

16 trial on damages and a jury award.  And then,

17 post-trial, for the first time, this issue of whether

18 there was a certified remand order came up and was

19 raised.

20   So we presented that issue in a similar

21 timing to the issue that's being presented here.  It

22 wasn't -- it wasn't raised originally before, after

23 the entry of default.  And what that technical issue

24 is, you might not be familiar with it, I clearly

25 wasn't, otherwise, I would have raised it earlier in
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1 that case, but in order for there to be a remand from

2 federal court back to state court, the federal statute

3 says that it shall be a certified order of remand.  So

4 when we finished that --

5  MR. McLAUGHLIN:  I was not aware of that.

6   MR. HOOD:  So we finished the jury trial.

7 We came back to a conference room like this, and we

8 had just gotten our tail whipped, and we were sitting

9 here trying to figure out what in the world just

10 happened.  My father says, I'm going to the

11 courthouse.  I'm going to see if there's a certified

12 order.  I was like, This is stupid.  We're going to

13 win this case on how unfair the default process is.

14  So he came back and said, There is not a

15 certified order in there.  So he made that his deal,

16 and we fought it on the default damages process.  You

17 can see, when you read the opinion, I squarely lose on

18 the default damages process, and despite how I feel

19 about how unfair it is, our Supreme Court says you

20 don't go into default.

21   But they did bite ahold of and took

22 control over this technicality, and they said, you

23 know, we may -- we are in fact elevating form over

24 substance.  And, understanding, there were two cases

25 at this point, they were consolidated, and they
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1 reversed both of them and sent it back.  Why it

2 matters here is that technical issue had to do with

3 the power of the court that was raised to the court in

4 a similar timing.  It wasn't waived.  They didn't

5 indicate that it was a waivable.  Certainly, that was

6 argued by counsel for the Limehouses, that this

7 argument we asserted on the certified order had been

8 waived.

9             So when you go back and you look at the

10 case, you'll see they're talking about procedural and

11 substantive.  And because it had to do with the power

12 of the court to actually do something, it was

13 substantive, not procedural; and if it's substantive,

14 it can't be waived.  Same thing here.  Under the

15 process of signing an order of reference, gives you

16 the power to rule like a sitting master-in-equity.  It

17 doesn't have -- it's not procedural; it is

18 substantive.  And for that reason, it can't be waived.

19 It wasn't waived in Limehouse and it's not waived

20 here.

21             So we believe that when you look at and

22 you go back and you take a look at the court's

23 opinion, well-reasoned opinion about elevating the

24 form over substance, it wasn't waived.  The waiver was

25 argued.  They found that the power of the court issue
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1 was substantive, and they ruled on it and ruled that

2 failure to comply with the certified requirement

3 resulted in everything happening thereafter being

4 void.  We're basically in the same scenario, just

5 following a different scheme.

6             Then, moving on, you talked about no

7 evidence of abandonment.  I think the record before I

8 got involved had plenty of evidence of abandonment in

9 it in terms of the steps that had not been taken, the

10 court's order entering the sanction for default,

11 striking the answer.  So the court already made those

12 findings about the things that counsel failed to do,

13 so that's already part of the record.

14             I did add in here the complaint that has

15 been filed by the Andersons which includes the

16 allegations that Mr. Brooker was negligent, and I

17 included for you what was Exhibit F, which is the

18 affidavit of the esteemed counsel Ben Joyce, who

19 concludes that Mr. Brooker's conduct was not in

20 compliance with the standard required for a South

21 Carolina lawyer.  So to the extent that additional

22 evidence was needed, that has been provided, but I

23 don't think that was necessary.

24             And then on the affirmative action that's

25 required, I don't agree with that as being the

ROA 504



28

1 proposition or the standard, that there has to be an

2 affirmative action for a lawyer to abandon their

3 client.  What happened here is worse than affirmative

4 action.  It's a series of omissions that culminates in

5 this massive exposure for my clients that they didn't

6 even have the opportunity to defend.

7   So I disagree, and I think that you can

8 make an independent assessment of whether the

9 Andersons were or were not abandoned such that

10 Mr. Brooker's conduct was so egregious and willful and

11 beyond the pale that the normal analysis of the

12 neglect or inadvertence or mistake of counselor and a

13 carrier, which is well-established in South Carolina,

14 is not the appropriate standard, but the abandonment

15 is.  So, thank you.

16   MR. ANDREWS:  Very briefly.  We just again

17 submit they waived by not filing a motion to

18 reconsider when the special referee order was entered.

19 I'd say that the order remanded from federal court is

20 a little bit different than what's here before us.

21 Again, this is not a subject matter jurisdiction

22 argument.  This is a power of the court to submit a

23 special referee.  We do believe that, we argue that,

24 it is waived.  Again, the Rule 53(b) specifically

25 permits and allows a clerk of court to enter a special
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1 referee.

2   Regarding the abandonment, should you

3 determine that they are abandonment, we'd argue that

4 the Wham factors now are in the Carwiles' favor for

5 denying the motion for entry of default, especially

6 the factor regarding prejudice.  They were let out of

7 default almost a couple years ago, and nothing has

8 gone on in this lawsuit because of the inactions of

9 the Andersons.  And we submit that that boat is in the

10 Carwiles' favor regarding they be severely prejudiced

11 should you let the Andersons be relieved from default

12 and attempt to defend this action now.

13   In any event, before the action was filed

14 -- before the separate declaratory judgment and legal

15 malpractice case was filed in Darlington County,

16 Allstate filed a declaratory judgment action in

17 federal court.  In that federal court, they're asking

18 that coverage not be afforded to the Andersons for

19 this case.  So, in effect, Allstate has taken

20 different positions in which they are attempting to

21 abandon the Andersons themselves, so we'd argue that

22 you should not even consider the abandonment argument

23 for relief for good cause in this matter.  We'd ask

24 that you deny their motion.

25  MR. McLAUGHLIN:  Jamie?
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1             MR. HOOD:  I don't represent Allstate.  I

2 represent the Andersons.  I'd like to think I hadn't

3 abandoned them based on what I'm doing right now.

4             If you're ready, let's talk about Rule 52

5 motion?

6             MR. McLAUGHLIN:  That's fine, if y'all are

7 ready to move on to that.

8             MR. HOOD:  At a certain point you can only

9 whip a horse so much.

10             MR. McLAUGHLIN:  I appreciate it.  I would

11 like, and we can just do it via airdrop, would you

12 mind airdropping me your PowerPoint slide that you did

13 earlier?

14             MR. HOOD:  Yeah.

15             MR. McLAUGHLIN:  We can do that

16 afterwards.

17             MR. HOOD:  Okay.  So Rule 52, like the 59

18 motion, has been fully briefed and we would

19 incorporate, you know, all the arguments that we've

20 made, that you've already graciously agreed to do for

21 both sides.  I'm not going to go through it verbatim.

22 There are a few things that I do want to touch base on

23 now that we have the opportunity, and I'll run through

24 those, and then I'd like to come back and just sort of

25 affirmatively address what they responded to in their

ROA 507



31

1 briefing so that they can have the chance to respond

2 to it all.

3             So, first, the first two points I raise in

4 the Rule 52 motion have to do with the order of

5 reference, the jurisdictional issues, and for the

6 reasons I've already argued, that the reference was

7 not valid.  It didn't comply with South Carolina

8 statute.  The clerk can't grant more power than he

9 has.  The statute doesn't support the reference and

10 it's in violation of the South Carolina Constitution.

11 For all of those reasons, as more fully discussed, I

12 believe that the Rule 52 motion should be granted on

13 the jurisdictional issues as well.

14             I assume, you don't want me to go back

15 into that argument in its entirety?

16             MR. McLAUGHLIN:  No.  We don't need to.

17             MR. HOOD:  All right.  So looking, then,

18 at some of the other substantive arguments that we

19 raised, the next subject that I raised had to do with

20 the misapprehension of the 55(c) motion.  Again, we

21 have argued that extensively in the preceding motion,

22 and I would adopt all of those arguments here.  Now we

23 get to the arguments dealing basically with the size

24 of the verdict and some of the evidence.

25             So as an initial position, we maintain
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1 that a verdict for $30 million, collectively, or 15

2 million to each parent, is against the greater weight

3 of the evidence and is grossly excessive.  We provided

4 a range of recoveries in our reply brief.  I think

5 there's compelling case law that says ranges of

6 recoveries can be useful, but there's also compelling

7 case law that says each case needs to be looked at

8 individually.  I agree with both.  We're providing

9 that range of recoveries as almost a reference point

10 in terms of comparable judgments for wrongful death

11 claims.

12   I also in, I think, tab No. 16 in the

13 binder that I provided you, I just pulled an ALR

14 citation on excessiveness or adequacy of damages for

15 personal injuries resulting in the death of a minor

16 just to provide additional references and ranges from

17 various states.  They cite to most of the states and

18 South Carolina that are included in my range.  I

19 think, if you go back and you look at South Carolina

20 cases and try to figure out, you know, where we are

21 for ranges, I mean, it's broad.  Recognizing cases in

22 the '70s and '80s and '90s aren't 2023.  You know, we

23 tried a rudimentary inflation calendar or calculator

24 there to say, you know, a million dollars in 1993 is

25 worth how much today or whatever the math was.
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1   I think the top end of that range, I would

2 argue, is probably from the Hurd case, which was 1999.

3 That was a bench trial in front of Dave Norton, a

4 maritime case, involving the death of, I think, three

5 individuals, two of whom were children, and they

6 awarded -- he awarded, I think, it was $6 million on

7 the wrongful death claims.  That was affirmed by the

8 Fourth Circuit Court of Appeals.  I think that

9 represents the high end.  I think there are plenty of

10 other cases that have been cited in my materials that

11 would support a more conservative evaluation of what

12 the wrongful death numbers are, but 30 million

13 certainly is an outlier.

14   And, I think, it's probably important that

15 we move away from valuing the life of a child because

16 that's not what we're charged with doing, like they

17 are in Georgia, for example, that has huge wrongful

18 death verdicts.  There, their standard is to value the

19 life of the decedent, as impossible as that may be.

20 So, here, we're stuck looking at, you know, the harm

21 as defined by South Carolina law on the individuals or

22 the statutory beneficiaries.  I think when we look at

23 some of the testimony that was considered and we look

24 at some of the evidence that was presented and then it

25 found its way into the special referee's order, I
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1 believe there was error in considering some of those

2 aspects of damages.  For example, consideration of the

3 parents' wages and diminished earning capacity, I

4 think, is inappropriate.

5   In South Carolina, pecuniary loss is an

6 element under the wrongful death statute for recovery.

7 So then the question becomes:  Whose pecuniary loss

8 are we talking about?  When you go back and you look

9 at the reported cases in South Carolina that are cited

10 in our papers, it talks about the economic benefit

11 that the beneficiaries likely would expect to receive

12 from the decedent; and in the instance of a child,

13 rarely are there, because the child isn't working,

14 especially a young child.  They're all minors, all

15 children are, but a three-year-old, for example, is

16 different.  There are circumstances where you could,

17 you know, have a, you know, child that's old enough to

18 help out around the house or do chores or work on a

19 farm or things like that where you could assign a

20 loss.

21   Interestingly, there's no South Carolina

22 common law saying pecuniary loss is limited to only

23 what the statutory beneficiaries would receive.  It's

24 never been affirmatively established or not

25 established.  So, I think, the reasonable inference

ROA 511



35

1 from our case law, when you go back and read how the

2 courts have evaluated and awarded pecuniary damages in

3 a wrongful death statute, a wrongful death case

4 pursuant to the statute, they look at the pecuniary

5 loss that the beneficiaries reasonably could have

6 expected to receive; for example, if the father dies

7 and the father was a breadwinner in the family, how

8 much was he making and how much of that was coming

9 back.  And then you got to take out personal

10 consumption, and then you're left with a number.

11 That's typical where you have a breadwinner.

12   So, I think, the reasonable inference from

13 the South Carolina case law that we have where the

14 pecuniary damage is not a wage claim or earning

15 capacity claim for the statutory beneficiaries, is

16 that you focus on what they could have expected to

17 receive.  In this case, that number would be zero.  I

18 think, when you look at the mock trial -- the mock,

19 not trial, but mock case, if I got that correct, that

20 was a case where the court recognized there is a

21 presumption pecuniary loss where you're talking about

22 a child who loses a parent but not necessarily a

23 pecuniary presumption where a parent loses a child.

24 So our position is that evaluating the parents' claim

25 for wages, diminished earning capacity, is
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1 inappropriate.

2   Also inappropriate, we'd consider, is the

3 consideration of the parents' emotional trauma outside

4 of the wounded feelings and sorrow associated with the

5 loss of their child.  For example, there's testimony

6 about alienation of their own relationship.  That's

7 not properly recoverable.  There's consideration of

8 emotional impact testimony of the death on the child's

9 brother who is not a statutory beneficiary for this,

10 and so that's inappropriate.  The impact of the -- the

11 emotional impact for the brother to the parents is

12 not, we'd consider, appropriate evidence.  The

13 brother's future need for counseling is not

14 appropriate.

15   All of those items are set forth in our

16 briefing much more specifically, and in response to

17 essentially each of them, they've raised a

18 preservation argument saying that counsel didn't

19 object to the evidence when it came in.  And, I

20 suspect, we'll hear that again today.

21   So in response to the preservation

22 argument, a couple of things.  Number one is, at the

23 time of the testimony being presented, the plaintiffs

24 had not yet withdrawn their bystander and their other

25 claims.  And under those claims, some of these
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1 damages, arguably, are recoverable, because economic

2 harm or the emotional trauma from a bystander claim is

3 a different measure and a different focus and priority

4 than under the wrongful death statute.  So, then, the

5 question becomes:  Does that mean that when those

6 actions were withdrawn at the end of the hearing that

7 they should have filed a motion and asked the court to

8 not consider it?  I don't believe that's required at

9 that point.  I mean, the testimony has come in, and it

10 came in without an objection.

11   But when you look at the authority of the

12 court, and especially a court sitting without a jury,

13 you know, our Supreme Court in Brown v. Allstate back

14 in 2000, or 2001, excuse me, weighed in on this

15 subject and they said -- this was in reversing the

16 Court of Appeals.  They said the majority adopts a new

17 -- this is talking about the majority of the Court of

18 Appeals.  The majority, essentially, adopts a new rule

19 for trial judges sitting without a jury according to

20 the majority.  If incompetent evidence is admitted on

21 the ultimate issue of the trial, the trial judge must

22 affirmatively reject this evidence even if it's clear

23 that he is making a judgment based on competent

24 evidence in the record.

25  He would go on to say:  We reject this
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1 rule because it would require trial judges to rule on

2 all admitted evidence in a bench trial.  A trial

3 judge's role -- this is the important part for my

4 argument.  The trial judge's role in a bench trial is

5 to admit all evidence and then evaluate it in a

6 non-jury setting.

7             So we think that under the guidance

8 provided in this Brown v. Allstate, it's important for

9 you to consider -- to admit all the evidence and then

10 as the evaluation of it and consideration of what

11 evidence are you going to look at to support the

12 claims that have been asserted.  So my position is

13 that a special referee, the evidence that was

14 admitted, doesn't have to be considered if it's not

15 appropriate for the elements of the damages that are

16 being pursued at the time you're writing your opinion.

17             So by considering all of those other

18 items, the relationship information, the wages, the

19 emotional impact of the death based on the brother,

20 the future counseling needs, all of that which is

21 contained in the special referee's report, suggests

22 that that did weigh in and impact the award that was

23 granted, and, therefore, the award should be reversed

24 for those evidentiary reasons.

25             With respect to the excessiveness of the
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1 award, a couple of things.  I mean, one goes back to

2 the similar argument which is where the award

3 contemplates elements that aren't permitted, it's, by

4 definition, excessive.  If you can't consider

5 pecuniary loss of wages and it's in there, then,

6 whatever the number that has that, is excessive, by

7 definition.  You know, I have provided a basis that

8 supports the argument that it's grossly excessive.

9             I think, going back to the pecuniary loss,

10 I don't need to reargue that, but, I think, that's

11 pretty compelling.  Otherwise, we're talking about

12 sort of a new branch of damages in all wrongful death

13 cases, really.  I mean, anybody who is a statutory

14 beneficiary would have lost wages.  You go to a

15 funeral, you miss a day of work, whatever it is, I

16 mean, arguably, those either have been recoverable and

17 no one has ever thought to do it, or they're not

18 recoverable and they shouldn't be considered here.

19             All right.  So, I think, I've gone through

20 the evidentiary errors that we raised that I wanted to

21 cover in the hearing, and then anything else, I've

22 already -- I think we've covered in the briefing.  So

23 with that, I'll let Ryan respond to that Rule 52

24 motion.

25             MR. ANDREWS:  Can we take a quick five
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1 minutes?

2  MR. McLAUGHLIN:  Yeah, that's fine.

3  (A recess transpired.)

4  MR. McLAUGHLIN:  Back on the record.

5  Ryan, go ahead.

6  MR. ANDREWS:  Thank you.  Very briefly.

7 One thing that we agree with with opposing counsel is

8 each case does stand on its own, and, we submit, that

9 we provided appropriate and significant and compelling

10 testimony regarding this verdict and regarding this

11 judgment, and we ask that you deny their motion to set

12 that aside.

13   MR. McLAUGHLIN:  Jamie, do you have

14 anything?  That was pretty short.  I don't know that

15 you would have anything to reply to that.  I did have

16 one or two questions I wanted to ask.

17   So in response to the defense's argument

18 about the power of the court, the plaintiff was

19 arguing that that would be waivable.  What's the

20 defense's position on whether or not that's waivable?

21   MR. HOOD:  Well, I think I'd go right back

22 to Hulsey and go look at that case.  What happened

23 there was the issue of waiver was raised, and that was

24 a primary argument against it.  That's where the

25 argument came over whether this was subject matter
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1 jurisdiction or personal jurisdiction.  And, really,

2 the distinction there was, you know, personal

3 jurisdiction is waivable, subject matter jurisdiction

4 is not; and that's where Few in his dissent went into,

5 well, there's this third type of jurisdiction, which

6 is the power of the court; and that's what we're

7 dealing with.  And so the power of the court, which is

8 what we're dealing with here, is not waivable, and,

9 therefore, it hasn't been waived.

10             I think when you go back and you read the

11 Hulsey case, it's instructive for that very point,

12 whether issues to -- jurisdictional issues based on

13 the power of the court can be raised now or not, and

14 the answer in Hulsey was that, yes, they could.

15             MR. McLAUGHLIN:  Does the plaintiff have a

16 response to that answer, that response to my question?

17             MR. ANDREWS:  Yeah.  I would argue that

18 the Hulsey case is not on point with what we're

19 dealing with.  By counsel's explanation of the case,

20 it's dealing with a case in federal court and a

21 certified copy of a remand order not being received by

22 state court.  That's jurisdictional in nature and not

23 what we have here.  We concede subject matter

24 jurisdiction is not waivable.  That's how we'd

25 respond, and we do believe that, we do argue that the
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1 defendants did waive any arguments they had for a

2 special referee appointment.

3             MR. McLAUGHLIN:  Go ahead.

4             MR. HOOD:  It's not a subject matter

5 jurisdiction argument in Hulsey.  That wasn't the

6 issue.  It was whether the circuit court had the power

7 to entertain the proceedings and enter the default

8 judgment without a certified order, and the court

9 determined that is a substantive issue.  That is not

10 subject matter jurisdiction; that is not personal

11 jurisdiction; that is a power of the court.  That's

12 the third prong of jurisdiction, and that's what we're

13 dealing with here.

14             MR. ANDREWS:  Our Supreme Court has

15 distinguished authority for jurisdiction and, we'd

16 argue, that this was subject -- I mean a power of a

17 state court to hear a case that they didn't have

18 jurisdiction, would be subject matter jurisdiction

19 rather than the separate authority, and argue that

20 defendants have waived that.

21             MR. HOOD:  If it's subject matter

22 jurisdiction like he's arguing now, it can't be

23 waived.

24             MR. ANDREWS:  Well, I'm not arguing that

25 it's subject matter jurisdiction.  I'm arguing that it
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1 appears in the case that the case that you're relying

2 on is subject matter.

3   MR. HOOD:  Oh, I gotcha.  So y'all's

4 contention is that Hulsey is a subject matter

5 jurisdiction?

6  MR. ANDREWS:  Yeah, and not applicable to

7 this case.

8   MR. HOOD:  Okay.  That's fine.  That's

9 just not legally accurate.  Instead of arguing, I

10 would just encourage you to read the actual case.

11 That's why it's in the binder.  What I'll do is I'll

12 give the court reporter my binder so that everything

13 that was presented to you --

14  MR. McLAUGHLIN:  We'll mark that as an

15 exhibit.

16  MR. HOOD:  Any other questions?

17   MR. McLAUGHLIN:  Yeah.  One other question

18 I had, and I want both sides to respond to this, is

19 the idea about the elements of damages that were

20 inappropriate to consider.  If we have a case like

21 this one where you have a child that dies, and we know

22 that it's appropriate to consider pecuniary loss, and

23 we know that it's appropriate to consider emotional

24 grief and sorrow, I'd like for both of you to respond

25 to the idea that if you have, for example, you got a
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1 parent who is so -- obviously, the loss of a child is

2 probably the worst thing that can happen to people,

3 and people are going to recover and react to that

4 differently.  If you have a parent who it impacts them

5 so significantly that they lost their job, does that

6 not speak to the emotional trauma or the grief and

7 sorrow of the parent; that they are, for lack of a

8 better way to say it, so wrecked that they can't go on

9 in life, right, and they lose their job by it.

10   In a case where evidence is presented

11 about that, not necessarily specific evidence about, I

12 lost my job, I made X amount per year, this is how

13 long I would live, that's this amount, we want you to

14 award us that much in lost wages, but would it not be

15 appropriate for that to be considered as just a factor

16 in weighing the grief and sorrow of the parent from

17 the loss of the child.

18   I'll give you the chance first to respond

19 to that, Jamie, and then let Ryan respond for the

20 plaintiff.

21   MR. HOOD:  Sure.  I think the answer to

22 your question is that how it impacted the parent would

23 be admissible to show evidence to support their claim

24 for the wounded feelings and the grief and sorrow.  I

25 think you can describe that.  When you start to
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1 quantify and talk about it in terms of supporting a

2 pecuniary loss, I think you can't.  And you have a

3 case like this where there really was no challenge to

4 any of the evidence that was presented in terms of the

5 emotional harm.  I think when they included items and

6 elements about -- or details about work, earning

7 capacity, taking a reduction in his job and things

8 like that, and that's referenced in the order, it's

9 now supporting the pecuniary claim, is the way the

10 order reads, it's got to be excessive.  And that's

11 just a function from my perspective of how the case

12 was presented and how the order is written and how

13 those items support it.

14   It sort of begs the other question, and I

15 know you didn't ask me this:  If you can't recover

16 that kind of pecuniary loss, what can you recover?  I

17 thought about that, too, because as I read their

18 argument that Reynolds wrote, I could tell, it was a

19 well-written argument, and I was reading it and I was

20 like, you know, why does our -- why do all of our

21 cases talk about pecuniary loss, and, you know, yet

22 here we are talking about it, and there's not some

23 clear definition of it?

24   I think in the context of a child where

25 there's not some kind of, you know, help around the
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1 house or work or some kind of reliance like that, you

2 know, things like medical bills, funeral damages, all

3 of those sorts of things, the financial things that

4 the parents have -- the beneficiaries would have had

5 to incur, would become recoverable.  So I think there

6 are standalone pecuniary things that potentially

7 could, obviously, that pale in comparison to the death

8 of the child, but that's how at least in my mind I can

9 understand why that item would be included for claims

10 that are brought on behalf of minors.

11             MR. McLAUGHLIN:  For the plaintiff?

12             MR. ANDREWS:  I'd argue that it would be

13 permissible to look at a parent's lost wages as a

14 pecuniary loss in and of itself as that is a

15 permissible wrongful death damage.  As opposing

16 counsel pointed out, there is the law that says there

17 is a presumption that when a child loses its parents,

18 there's some sort of pecuniary loss regarding lost

19 wages but not vice versa, and at the same time,

20 there's no case law out there saying that this is not

21 a recoverable damage.

22             In any event, while we did present

23 evidence of Mr. Baxter being out of a job for a number

24 of months and back at a job about a third of what he

25 was making normally, and Ms. Carwile out of her job
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1 for a number of months, you didn't quantify it.  There

2 was no number saying -- no number -- specific number

3 awarded for loss of earning capacity.  We'd suggest it

4 just goes to show how much and how compounded

5 Ms. Carwile and Mr. Baxter's grief, their sorrow,

6 their wounded feelings were.  And so we think -- we'd

7 argue that the testimony regarding those particular

8 damages goes to show and goes to prove their

9 significant wounded feelings, grief and sorrow.

10             MR. McLAUGHLIN:  The two orders that wound

11 up with this case being before me, so the order from

12 Judge Burch striking the answer and the order of

13 reference, are those immediately appealable and are

14 they immediately appealable orders that have to be

15 appealed; and if they aren't, does that waive it?

16             MR. HOOD:  Got it.  So we address that in

17 our briefing, and thanks for asking that question.  I

18 think Lenk disposes of that issue, which says that

19 they can be immediately appealed but they don't have

20 to be.

21             MR. McLAUGHLIN:  Plaintiff?

22             MR. ANDREWS:  Well, in any event, whether

23 it's immediately appealable or not, I believe that

24 such orders would need a Rule 59(e) motion to

25 reconsider timely filed and none of that was done in
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1 this case.  I do think, from the law, that they would

2 be immediately appealable.

3   MR. HOOD:  I think there's support that

4 they could be.  It's just the question becomes must

5 they be.  So if you take the position that they have

6 to be, then you're going to bring everything to a

7 screeching halt every time there is a sanction order.

8 And a lot of times that's a reason why people don't

9 want to file for sanctions, because if it is

10 immediately appealable, it stops everything,

11 potentially, if they choose to do so.  So that's why,

12 when you read the two statutes that are cited in Lenk,

13 when you read them together, they are appealable, but

14 they're not mandatorily appealable because you can

15 wait until the final disposition.

16   MR. McLAUGHLIN:  A, thank y'all for

17 showing up today, and B, thank you for your arguments.

18 Is there anything else that either side wants to get

19 on the record before we close it?

20  MR. ANDREWS:  Nothing from the plaintiffs.

21   MR. HOOD:  The only thing that I haven't

22 already put in there, and I think just a point of

23 clarification, is that when you issued your award, it

24 was an award for $30 million.  Above that, you

25 indicated it was for each of the parents, 15 for each.
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1 Typically, under South Carolina law, you're going to

2 take pro rata at your level, so 30 would be divided by

3 two for two parents.  To the extent that the 30 was

4 reached because you independently determined Mom's

5 damages and Dad's damages and added them together, I

6 think that would be erroneous.  I can't tell if you

7 did that or not, the way the order was written.

8   And if you are revising an order, I would

9 encourage you to think about how the damages are

10 asserted, because it would be impossible for Mom and

11 Dad, given the difference in the testimony, to come to

12 the exact same numerical award; but if your reason for

13 including it was just because statutorily and under

14 South Carolina common law, without finding to the

15 contrary, they're entitled to 50 percent each, then,

16 so be it.

17   MR. McLAUGHLIN:  If that's all, what I

18 probably would ask is for -- I don't know how y'all

19 want to do it, get together for the transcript, or one

20 of y'all get the transcript, then I'd like to get the

21 transcript and review it before I decide anything

22 else.

23  MR. HOOD:  Okay.

24   MR. McLAUGHLIN:  Thank you very much.  And

25 if that's it, we'll go off the record.
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1             (Defendants Exhibits 1-16, Binder, was

2 marked for identification.)

3             (The hearing was concluded at 2:19 p.m.)
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'Ql:be ~ outb Qtarolina Qtourt of ~ ppeaIB' 

Samantha Joanee Carwile, individually and as the 
Personal Representative of the Estate ofMarlayna Joan 
Carwile, Respondent, 

v. 

Chris Anderson and Danielle Anderson, Appellants. 

Appellate Case No. 2023-001016 

ORDER 

Appellants filed this appeal on June 22, 2023. Appellants stated they filed timely 
post-trial motions on June 2, 2023. Appellants asked this court to hold this appeal 
in abeyance pending resolution of their post-trial motions. In the alternative, 
Appellants asked this court to dismiss the appeal without prejudice. Respondent 
moved to dismiss the appeal due to Appellants' premature filing. In the alternative, 
Respondent asked this court to hold the appeal in abeyance and remand to allow the 
Special Referee to rule on the pending post-trial motions. 

After careful consideration, we deny Respondent's motion to dismiss. We grant the 
motion to hold the appeal in abeyance and remand to the Special Referee for the 
limited pwpose of ruling upon the post-trial motions. Appellants shall provide this 

. court with status updates every thirty days. Failure to file status updates ~y result 
in dismissal of this appeal. • 

3!o;~T 

Columbia, South Carolina 

cc: 

FILED 
Jul 17 2023 
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James Bernard Hood, Esquire 
Andrew James MacLeod, Esquire 
Deborah Harrison Sheffield, Esquire 
Ryan Christopher Andrews, Esquire 
Douglas Edmund Jennings, Esquire 
David Butler Yarborough, Jr., Esquire 
Reynolds H. Blankenship, Jr., Esquire 
Kathleen Chewning Barnes, Esquire 
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Rule 53, SCRCP 

Tots document reflects changes received through September 1, 2023 

SC· South Carolina State & Federal Court Rules > SOUTH CAROLINA RULES OF CIVIL 
PROCEDURE > VI. TRIALS 

RULE 53. MASTERS AND SPECIAL REFEREES 

(a) Master and Special Referee Defined 

. The term "master" means the master-a,-equlty for the county. The term ~special rcfcr'C&~ means a 
member of the South Carolina Bar to vlhom a mattet has been referred under S.C. C<xfo An11. § 14---
11:§Q. 

(b} Rtforencc• 

. In an action where th8 parti()$ conse.nt in a default case, or an action for foreclosure, some or all 
or lh8 causes of adion in a case may be referred to a master or special referee by order of a circuit 
judge Of th& c:terk of oourt. In all other actions. the circuit court may, upon application of any party Of 

upon its own motion, direct a reference of some or all of the causes of acdon in a case. Any party 
may requesl a jury pursuant to Rule 38 on any or all issues triable of right by a jury and, upon the 
filing of a jury demand, the matter shall be returned to the ciro.iit court. A case shall no! be referred 
to a master or spe<:ial referee for the purpose of making a report to the d rcult coutt. The clerk shall 
promptly p,CMde !he master or special referee with a copy of the 0tder of r,ef,erenoe. 

(c) Powtrs 

. Once rcfcrTed. th8 mMter or &pecial referee shal exercise all power and au1ho<ity which a circuit 
judge sitting without a jury would have in a similar matter. 

(d} Compensation of Special Referees 

. The compensation of the special referee Shall be paid by the parties in such amounl as shall be 
S&I by thO special referee, subject to review by the circuit court upon objection by any party within 
ten (10) days of receipt of the order. 

(e) Appeal& 

Note: 

. When a matter has been referred, any appeal from any order or judgment issued by the master 
o, special referee shall be to the Supreme Court or the Court of Appeals as provided by the Sou:h 
Carolina Appellate Court Rules. 

This Ru'8 53 folbt\-s the Federal Rule a5 to fonn but is considerably modified to oonform to State practice 
and needs. References in Federal Courts are rare, bvt absolutety necessary !n State Courts. particularly to 
handle a large volume of State litigation such as foreclosures. partitions. and othe, equity matters. The 
State practice allowing judgment to be entered on tho mast0<'s report in appropriato cases is pre$81Ved, a& 
Is the allowance of 10 days to fll~ exceptions to thG report. Other post-trial motions, such as a motion to 
amend Judgment under Rulo 52(b}, would apply when the Ofder of reference directs that judgment be 
entered on the master's report, just as they apply in actions tried by the court. 

Note to 1986 Amendment: 

Jam8$Hood 
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Rule 53, SCRCP 

Rule 53(c) Is amended to make clear tnat the master has the same powers as a court sitting 'Mthout a jury 
unl8S$ lhe order or r8f8rGnc.e lit'rits his authorily. Changes in that paragl'aph as well as Rulo 53{d) loave the 
scheduling ot the time and place or lho heat ings to the master. Rule 53(e}(1) is amended to remove the 
need for filing the transcript of proceedings if one has not been prepared, but Rule 53(eX2) allows any party 
to oblain the transoript of prooeedings before any hearing on exceptions to the maste(s report. Rule 
53(e)(5) nCYN authorizes the master to request briefs or proposed orders from counsel. 

Note to 1994 Amendment: 

This Rule 53{b) amendment clarifies the authori1y of the clerk of court to issue orders of reference in 
default cases and where atl ttle panies oonsent. 

Note to 1999 Amc.rtdment: 

This amendmerit substantialy revises this rule. It eliminates the p,actice of referring a matter for the 
putposo of making a report to tho Cf(Cult court. Under thG r@viSGd Mo, thG mastor 0t spoclal reforee wiJI 
enter £nal judgment on any matter which Is referred and any appeal from a decision of the master or 
special refere& Is to the Court of AppealS or the Supreme Court as provided by the South Catollna 
Appellate Coun Rules. The detailed dlSCU$$lon of the powers of masters and special referees. <'ind the 
procedure to be followed in matters pending before them, has been eliminated as unnecessary since the 
master or special referee has all the powers that a circui1 court judge sitting without a it.Jry woold have in the 
matter and the prooedure is that provided by the Sooth Carolina Rules of C.Vil Procedute. 

Note to 2001 Amendment: 

Rule 53{d) is amended to provide that fees f0< special referees are set by the special referee subject to 
review by the circuit court if a pany timely objects. 

Note to 2002 Amendment 

The 2002 amendmem permits referral of foreclosure cases to the master-in-eqvhy by order of the clerk of 
oourt. If there a,e counterclaims requiring a Jury trial, any party may flle a demand f0t a jury under Rule 38 
and the case wil be retumed to the circuit court. 

Las1 Atnonekld by Ordot effective September 1. 2002. 

SOVII\ ~t01i11a court Rules 

End of Document 
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S.C. Code Ann.§ 14-11-60 

This docum&nt is current through 2023 Regular Session Act No. 66, and Act No. 68, not including ChangM and 
corredions made by the COdo Commissioner. 

South Carolina Code of Laws Annotated by LexfsNoxls® > Title 14. Courts (Chs. 1 - 31) > 
Chapter 11. Masters and Referees (Arts. 1 - 3) > Artlcle 1. General Provisions (§§ 14-11-10-
14-11-190) 

§ 14-11-60. Appointment of special referee. 

Histo 

In case of a vacancy in the off tee of master~n-equity or tO case of the d!squallflcat:on 0t dl.s.&b!llly of the 
master-in~uity from Interest or any ()(hoer reason for which cause can be soown the prcskling circuit court 
judge. upon agreement of the parties. may appoint a special referee In any case who as to the case has an 
the powers or a master•in.«iuity. The special referee must be oompensated by the parties Involved in the 
action. 

1962 Cooe § 15-1811; 1952 Code§ 15-1811; 1942 Cooe § 3684; 1932 Code§ 3691; Civ. C. "22 § 2228; Civ. C. '12 
§ 1379: Clv. C. '02 § 972; G. S. 789; R. S. 843; 1840 {11) 154 § 2; 1885 (19) 69; 1979 Act No. 164 Part 11 § 7, eff 
July 1, 1979: 1968 Act No. 676, Part II. § 6, eff January 1, 1969. 

Annotations 

Lexis Nexis® Notes 

Case Notes 

Civil Procedure: Judicial Officers: Magistrates: Trial by Consent & Appeal 

Civil Procedure: Judicial Officers: Masters: General Overview 

Civil Procedure: Judicial Officers: References 

Civil Proeedure: Appeals: Appellate Jurisdiction: State Court Review 

Governments: Courts: Judges 

Clvll Procoduro: Judlclal Officers: Magistrates: Trlal by Consent & Appeal 

In a slip and fall case where the owner of the promises failed to timely answer or defend, reference of a damages 
hearing to a magistrate in the absence of an agreement of the owner was rewrs8d because the owner ahd made 
an appearance. and under both S.C. R Civ. P. 53(b) and S.C. Code Atin. § 14- 11-$0, ref8C'ence could not be made 
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S.C.CodoAnn.§ 14-11-60 

Ytitnout agroomont of a party who ahd eot8'ed an appearance in the case. Roche v, Yoooo Bros,, 32§ S,C 488 
485 S.E.2d 110. 1997 S.C. App. LEXIS 47 /S.C. Ct. A,pp, 1997/. rev'd, 332 S.C, 75. 504 SE.2d 311. '998 S.C. 
LEXIS 103 /S.C. 19981. 

Civil Procedure: Judicial Officers: Masters: General Overv1ow 

In a slip and fall ca-se where the owner of the p<emlses faded to timely answer oc defend, reference of a damages 
hearing to a magistrale in the absence of an agreement of the owner was reversed because the owner ahd made 
an appearance, and undet both S.C. R. Clv. P. 53(b) and S, C,, CO® Ann. § 14• 11~60, reference could not be made 
v-ithout agreement of a party who ahd cntcrcd an appearance in the case. RocJ,e v. Youno am,-.., 326 S,C, 488. 
485 S-E,2d 110, 1991 $,C, APO LEXIS 47 ($,C, Ct, AQp. 1997J. rev'd. 332 s.c. 75. 504 SE2d .'H1, 1998 $ .C. 
LEXIS 703 IS.C, 1998/. 

In a foreclosu,c p,occod1ng. spo<::ial referee was not d1Squaified by the provisions of S-C. Code Ann.§ 14·11:§0. 
which entitled him to compensallon from the parties In the action because the referee was entitled to oompensation 
rega(dktss of howh& rulOO. £ir§l Say, 8Mk'v, IACLeafl, 314 s C. 361,444 s.E,2d 513 1994 S·Ct LEXIS 111 {SC 
~ 

Statute wtii<:h allowed a d irect appeal 10 the Supre-me Court of South Carolina or the Court of Appeals of South 
Carolina from any final )vdgment ontorod by a special mast&r, was not applicable to a final judgment issued by a 
special referee; although a special referee appointed plKsuant to S.C. COdo Ann. § 14-11-80 or s.c. Code Ann. § 
15-31-150 had the powers of a maste,, the right to appeal was not givon to a maste1 but was conferred upon a 
party. Luck v. Pencar, ltd 282 S,C, 643.. 320 S.E.2d 711, 1984 s.c. App. LEXIS 544 (S.C. Ct. App. 19841, 
overruled, BoordmaO V, LOYelt EOleCPOKS, ltlC., 287 S.C. 303, 338 S.E.2d 323. 1985 S.C. LEXIS 551 (S.C. 1985). 

Civil Procedure: Judicial Officers: Referoncts 

In a personal injury action where a personal rep<osentatrve ri!&d suit against the motel where her hus.band had 
fallen. the motel was deemed to have conceded liability were a default judgment was entered against it, therefore 
the motel was not enlitled to cha118nga lh8 appointmenl of a referee to determine damages under S,C, Co® ArlQ, § 
14•11:§0 ar.d S.C. R. Clv. P. 53(b}. Roch& v. Young Bros .. 332 s.c. 75, 504 S.E.2d 311. 1998 S,C. LEXIS 103 
{S.Q 19981. 

In a slip and fall case where tho owne, of the premises failed 10 timely answer or defend, reference of a damages 
hearing to a magistra'.e in the absence of an agreement of the owner was reversed because tho o·Nner ahd made 
an appearance, and under both s .c . R. Civ. P. 53(b) and S,C. Code Arm, § 14·11·60, refc.rence COlJld oot be made 
without agreement of a party who shd entered an appearance lo the case. Roch¢ v. YOuno etos_, 326 S. C. 488, 
485 S.E.2d 110. 1997 s.c. App. LEXIS 47 (S.C. Cl. App. 1997), rev'd, 332 s.c, 75, 504 S.£ .2d 311, 1998 s.c. 
LEXIS 103 (S.C. 1998L 

Statute which anowed a direct appeal to the Sup,eme Court ol South Carolina or the Court of Appeals of South 
Carolina from any final judgment entered by a special mastOt, was not applicable lo a final judgment issued by a 
special referee; althovgh a special referee appointod put'SUant to S,C. Cod()Ann. § '4-11-§Qor s.c. Code Ann. § 
15-31-150 hacl the powers of a master. the right to appeal was oot given to a master but was oonfened upon a 
pany. Luck v. Pencar, Ltd, 282 s.c. 643, 320 S,E,2d 711, 1984 s.c. App. LEXIS 544 (S.C. Ct. App. 1984J. 
overru)ed, Boardman v, Lovett EntefDdses, Inc., 287 s.c. 303. 338 S.E.2d 323. 1985 s.c. LEXIS 551 (S-C-1985). 

CMI Procodure: Appeals: Appellate Jurisdiction: State Court Review 

James Hood 
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S.C. Code Ann.§ 14•11 -6-0 

Statute which allowed a d irect appeal to the Supreme Court of South carolina or tM Court of Appeals of South 
C3rolina from any final judgment entered by a special masteJ, was not applicable to a final judgment issued by a 
special referee; although a special referee appointed pursuant to S.C. Code Ann.§ 14-11-l>Oor S.C. Code Ann. § 
15·31·150 had the powers of a master. the right to appeal was not given to a masteJ but was conferred upon a 

party. Luci<. Y, Peocsr, ltd:s 282 S,C. 643, 320 S £2d 711, 1984 S,C, ADP LEXIS 544 (S.C, Cf. APA 19841, 
ovenulOO. BoootroM y Lovett Ct1lQtot)'sgs, toe, ?81 SC, 303 338 SE 2d 32.11985 S,C, LEXIS 551 (SC, 1985). 

Governments: Court$: Judges 

In a porsonal injury action whero a personal ,opresentativo filed suit against the motol whore her husb-aOO had 
fallen, the moteJ was deem6d to have conceded liability were a default judgment was entered against it. therefo,e 
the motel was not entitled to Challenge the appointment of a referee to detetrnine damages ui~oo, S.C. Cooe Ann. § 
14-11-60 and S.C. R. Civ. P. 53(b). Roche v. Young Bros .. 332 S.C. 75. 504 S.E.2d 311. 1998 S.C. LEXIS 103 
cs.c. 199s1. 

Research References & Practice Aids 

LAW REVIEWS 

20 s, Carolin« ln~wer 26, ARTICLE: MASTER OF HIS DOMAIN: THE EQUITY COURT- YESTERDAY ANO 
TODAY. By H. G<lyton Murrell and Reg;nald P. CMey. Marth. 2009, Copyr;ght (c) 2009 South CaroEna Bar South 
CarOlina Lawyer. 

26 S. Carolina Ltlwyer 30. FEATURE: SERVING THE MASTER: CHALLENGING THE AUTHORITY. POWER OR 
JURISDICTION OF THE MASTER-IN-EQUITY. By Bruce Wallace. Janua,y, 2015, Copytight (c) 2015 South 
Carolina Bar South Cstolina Lawyer. 

Hierarchy Notes: 

S.C. Code Ann. m1a 14, Ch. 11 

State Notes 

Notes 

Effect of Amendment 

The 1979 ame<ldment changed the designation from •special master" to ·special referee.~ 

The 1988 amendment rewrote this section. 

South Carolina Code qf L.rlo'5 Annotaod by leJll.isN~ 
Copynght O 2023 Metltl$w 8enQor & Cornpany. •~. 
a metnbtl' Ol lht lellJ&NeXi6 Gtcop.AII nghtl te&81'Ved, 

End of Ootumerat 
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S.C. Code Ann. § 14-17-250 

This document is current through 2023 Regular Sessioo Aet No. 66. and Act No. 68, not induding changes and 
corrections made by the Code Commissklncr. 

South Carollna Code of Laws Annotated by LexisNexis® > Title 14. Courts (Chs. 1 - 31) > 
Chapter 17. Clerks of Courts (Arls.1- 7) > Article 3. General Duties and Powers(§§ 14-17-210 
- 14-17-370) 

§ 14-17-250. General powers of clerks; proceedings under orders to be filed. 

Clerb may administer oaths and take depositions, affidavits and renunciations of dower. The clefit of any 
county in whld'I the office of master does not exist may, by oonsent of parties, sign orders of reference In 
vac.a1ion and may alSO. upoo ixope, proceedings med, grant orders for the partition of real Of personal 
e.state and ror lhe admeasurement of dower in case$ where the right of partroon or dower Is not contested 
or lhe same has been ascertained by a decree of the court. All proceedings under such orcso,s shall be moo 
at the next suoceecfog term of the court for the adjudication of the presiding judge. un1il whi<:h adjudi<:ation 
all equities of the parties shal be reserved. 

History 

1962 Code§ 15-1726; 1952 Code§ 15-1726; 1942 Code§ 3590; 1932 Cod8 § 3590; Civ. C. "22 § 2134; Civ. C. ·12 
§ 1313; Civ. C. ·02 § 915; G. S. 736; R. S. 787; 1839 (11) 112 § 32; 1884 (19) 835. 

Sovlh C.rclina COde or UIM Annct.11ed by LexisNexld> 
CopJ?ighl O 2023 Ma~.-; Ger.de: & Com1W1ny, Ire., 
"member of ti-. LexisNe,da G!o141. M rig~ r-rwed. 

En<f of Oocull'ltnt 

James Hood 
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S. C. Const. Ann. Art. V, § 1 

This document is current through the Novembef 8, 2016 General Election. 

' DERND.utl'S 
I~ 
I 

South Carolina Constitution of Laws Annotated by LexlsNexls® > The Constitution of the State 
of South Caro/Ina > Article V. The Judie/al Department 

§ 1. Judicial power vested In certain courts. 

Th& judicial power shall be vostod in a unified judicial system, wtiich shall includ• a Supror'l'W) Court, a Court 
of Appeals, a Circuit Court. and such other courts of unif0tm j urlSdlction as may b& provld&d r« by general 
law. 

History 

1972 (57) 3176; 1973 (58) 161; 1985 Ad No. 9. 

Annotations 

LexlsNexls® Notes 

Case Notes 

Bankruptcy Law: Discharge & Oischargeabilily: Nondischarge of Individual Debts: Embezzlement & 
Fraud 

Civil Procedure: Jurisdiction: Subject Matter Jurisdict ion: Jurisdiction Over Actions: General Overview 

Civil Procedure: Parties: Self4 Representation: General Overview 

Civil Procedure: Pretrial Matters: Continuances 

Civil Procedure: Judgments: Preclusion & Effect of Judgments: Res Judlcata 

Constitutional Law: The Judiciary: General Overview 

Constitutional Law: The Judiciary: Case or Controversy: Constitutfonallty of Legislation: General 
Ovorvlow 

Constitution.al Law: Soparatlon of Powors 

Constitutional Law: Bill of Rights: Fundamental Rights: Criminal Proces.s: Right to Jury Trial 

Criminal Law & Procedure: Discovery & Inspection: Di.scovery by Defendant: General Overview 

Family Law: Ma.rltal Termination & Spousal Support: Dlssolutlon & Dlvorct: Jurisdiction: General 
Overview 

James Hood 
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S.C. Const. Ann. An. V. § 1 

Governments: Courts: Creation & Organl1adon 

Govtmmenls: Courts: Judges 

Governments: Courts: Rule Application & Interpretation 

Govemmenls: Legislation: Enactmenl 

Govemmenls: Local Govemmenls: Employees & Officials 

Governments: Stale & Territorial Governments: Relations With Governments 

Legal Elhlc1: Unauthorized Practice of Law 

Torts: Public Entity Llablllty: Liability: St:it• Tort Claims Acts: Jurisdiction 

Toru: Publlc Entity Llablllty: Llablllty: State Tort Clalms Acts: Venue 

Page 2 of 7 

Bankruptcy Law: Discharge & Olschargeablllty: Nondlscharge of Individual Debts: Embeulement & Fraud 

Decision by the Sou~h Carolina Supreme Court finding that debtor should be disbarred for misappropriation of 
funds that were giv&n to the attorney to be held in trust, in violation of S.C. App, Ct. R. 407:8.4 and 407:1.15, was 
given res judicata effect in a subsequent bankruptcy proceedin9 for non'1ischar9eability in which the Lawyers' Fund 
tOt Client Protection sought to have the reimbursement obli9a1ion to it ruled non-<;lischtugeab'e under t1 U.S.C.S. § 
523(a)(4). Supreme Court v. Sipes {In re Sines>. 2007 B.qnkr, LEXIS 3996 (Bankr. Q,S,C, Npy, 8, 2007>. 

Civil Procedure: Jurisdict ion: Subject Matter Jurisdiction: Jurisdict ion Over Actions: General Overview 

Although s.c_ Code Ann. § 1>78-100(b} established subject matter jurisdiction for ac:cions arising under the South 
Carolina Toft Claims Act in the cira.ih cour1 throughou1 the state, because the actions were p<opotly Instituted, a 
vehicle driver, as a third-party defendant, had no right :o request a change of venue from the county whe<e a 
vehicle accident occurred on a road maintained by the State of South C8rol1na to the oounly of he, resldetlce, 
based on an aUegation that the actions were b<ooght in an improper venue. Jeter 't. S.C. DOT, 369 S.C. 433. 633 
S.E.2d 143 200§ SC LEXIS 216 /S.C 20061. 

There is but one Circuit Court In South Carolina. with ur.form subject matter jurisdiction uvoughout the stalQ. 00'{() 
y, Gq/dKisL 314 S.C. 235. 442 S.E.2d 598. 1994 S.C. LEXIS 70/S.C. 1994/. 

Civil Procedure: Parties: St:lf-ReprcsontatJon: Gtncral Overview 

Corporation·s president, a non-lawyer. was prohibited from representll\Q his corparation in eithE)r circuit or appellaie 
court procood1ng because It was an unauthorized practice of taw, and because any interpretation that would expand 
state supreme court decisions regarding the practice or law would violate the separation of powers provision of S.C. 
Qorl$£. 4l't. 5, § 1, S.C. Codo § 40--5-320(A)(1J, which purparted lo authorize certain classes to practice I.aw, was not 
controlling. A layperson could only ~present a corporation in a civil magistrate proceeding ooder S.C. App. Ct. R, 
405. RMa•·ssanco Enters., Inc. v. Summit Telesorvicss, Inc. .. 334 s.c. 649, 515 S.C.2d 257. 1999 s.c. LEXIS 66 
!S.C. 1999/. 

Civil Procedure: Pretrial Matters: Continuances 
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S.C. Cons.L Ann. Art. V, § 1 

Legislature cannot assume to it.self the exercise of judicial powers. The judicial power is vested, under S.C, Const 
wt, 51 § f. in the unified judicial system. The alJthority to determine whether a continuance should be granted or 
denied is inherent in the exercise of this itJdlcial power, and cannot be exercised by the leglslative branch of the 
govornme,nt. Therefore, S,C, COdP § 2~1·150, In so far as It attempts to exercise the ultimate authOrity to d81&rmine 
when, and und&r what clreumstar"tC8S, lawyer~egislatOf'S may be exempt from court appearances, is 
uncons.li1utional as violative of the principle of separalion of powers. ~mliams v, Bordon's, lryc., 274 s.c. 275, 262 
S.C.2d 881, 1980 S.C. LEXIS 295 (S.C 1980}. 

Civil Procedure: Judgments: Preclusion & Effect of Judgments: Res Judlcata 

Decision by the South Carolina Supreme Court tindin9 that debtor should be disbarred for misappropriation of 
funds that were given to the attorney to be held in trust, in violation of S.C. App, Ct. R. 407:8.4 and 407:1. 15, was 
given res judicata effect in a subsequent bankruptcy proceeding for non-d.ischargeability in vlhich the Lawyers· Fund 
fo, Client Protection sovght 10 have the reimbursement obligation to it ruled non-dischargeable under 1 f U.S.C.S. § 
523(8)(4). Supreme Court v. Sipes fin re Sines/. 2007 Bankr. LEXIS 3996 (Bankr, P,$,C, Nov. 8, 2007J. 

Constltutlonal Law: The Judiciary: General Overview 

In a 42 U,S CS, § 1983 ease In which the comp'81nt challenged a probate court Ckteis-ion to apply common law fi lial 
loss of consof'tium for the benefit 10 daughters and not to the son, putsuant to S.C, Coqst, art. Y, § t. the federal 
dist:tlct court was not an appellate court within the South carotina unified jud.iClal system. Knight v. Episcopaf 
Church of lhe United St~tcs. 2010 U.S. Dist. LEXIS 74776 (D.S.C. July 23, 2010/. affd, 402 Fed. Appx. 787, 20·10 
U.S. App. LEXIS 24200 (411> Cir. S.C. 2010/. 

Constitutional Law: The Judiciary: Case or Controversy: Constitutionality of Legislation: General Overview 

S,C. Const, art, 5 § 1, does not deprive the General Assembly of the power to create the Court of Appeals by 
legislation. Sr11te ex rel. Riley v, Martin, 274 s.c. 106. 262 S,£2d 4Q4, 1980 S,C, LEXIS 257 (s.c. 1980). 

Legislature cannot assume to Itself the exercise of judicial powers. The judicial power is vested. under s.c. Const. 
mt. 5, § 1. in the unified judicial system. The authoriW to determine whether a continuance should be granted or 
denied is inherent in the exercise of this judicial power, and cannot be exercised by the legislative branch of the 
government. Therefore, s.c. Code§ 2·1·150, in $0 far a.sit 1:1ttempt;s to exercise the ultimate authority to determine 
when. and under what circumstances. lawyer4eglslat0f'S may be exempt from coun appearances, Is 
unconstitutional as violative of the principle of separation of powers. W.iNl11ms 'I, Bordqn's lryc. 274 S,C, 275, 262 
S.E.2g 881. 1980 S,C. LEXIS 295 IS.C. 1980/. 

Constitutional Law: Separation of Powers 

C0tporatlon's president. a non.fawyer, was prohibited from representing his corporation In either circuit or appellate 
court proc8odsng because It was an unauthorized practice ot law, and boc:ause any interp<et.atlon that would expand 
stat& supr&me ooun decisions regarding the practie& ot law would violate the sap-aration or powets provision of S. C. 
Const. art. 5, § z. $.Q, Co®§ 4Q·5:32Q{AJ(1). which purported to authorize certain classes to practioe I.aw, was not 
controlling. A layperson could only represent a corporation in a civil magistrate proceeding under S.C. App. Ct. R. 
405. Renaissance Enters., Inc. v. Summit Tefesnrvices.. Inc., 334 S.C. 649. 515 S.E.2d 257, 1999 S,C. LEXIS 66 

IS.C. 19991. 

Legislature cannot assume to Itself the exc«:lse of Judicial powC<s. The ~ dlcial power Is vested. undC< S.C, Coost 
p,1. 5, § 1. In the unified judklal system. The authority to determine whethet a continuance should be gtantcd °' 
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denied is inherent in the exercise of this judicial power, and cannot be exercised by the tegislatlve branch of the 
government. Therefore. s.c, Code § 2-1-150. in so far as it attempts to exercise the ultimate authority 10 determine 
when, and under what circumstances, lawyer~legis&ators: may be exempt from court appcaraoccs. Is 
unoonstitutional as violative of the principle of separation of powers.. Wd'lamt y. &cdOil'S tnc*' 214 S,C, 275, 2§2 
S.E.2d 881. 19§0 s.c. LEXIS 295 rs,c. 19801. 

Constltutlonal Law: 8111 of Rights: Fundamontal Rights: Criminal Process: Right to Jury Trial 

Where a magistrate picked a person to setect a jury. and the person had an almost unbridJod authority to find 18 
"respectable voters• from whom a jury of slx would be soJccted. defendant was not assured of a fair cross-sectioo of 
the community In his Jury. State y, warren. 273 S.C. 159, 255 S.E.2d 668, 1979 s.c. LEXIS 385 (S.C. 1979). 

Crimin.al Law & Proeodu,..: Olseovory & lnspoe-tion: Discovery by Defendant: General Overview 

Whether a diSCOVtlf'Y rule promulgated by the Thirteenth Judicial Cireuit {South Carolina), which required the 
names of wltncsscs to be Included on the witness list suppicd by a solicitor to defense oounsel. had been violaled 
or no4 during the course of defendant's trial f0t mUtder, housebreaking, and pot1y latcony was of no COtl$Oquence 
because the local n.J1e was unoonstitutional and void under the authority of S.C. CMst. att. V. § 1 an.d S. C. Co.,,sL 
1ut. V. § 4, which provided that circuit court's we<e not permil1ed to promulgate their own rules govtuning practice 
and procedure, State v. Duncan. 274 s.c. 319. 264 s .f.2d 421, 1980 S.C: LEXIS 308 ($,C, 1980). 

Famlly Law: Marital Termination & Spousal Support: Dlssolutlon & Ofvoree: Jurlsdletlon: Gentral Overview 

The court held that by reason of the mandates of s.c. Const Ftft. V, § 1 et seq .. a family court could not adopt Its 
own rules of administration or practice and procedure because such kx:al, non uniform rules wo,c lncoNistont with 
both the provisions and purpose of the constitvtional mandate and were theref(){e u.nconstltutlonaJ and void: as 
such, the court found that 1he family court judge was without authority to Institute htS own administrative rules and 
then hold an attorney in contempt for falling to follow them when she did not wilfully dtSObey the rules or act 
d istese>ecifully toward the court. Soaaaaburp CouolY Dool ol So®/ S9iVfcgs v. Padggtt, 296 s.c. 19, 370 s.E. 2d 
8n 1988 SC. LEXIS 82 IS.C. 1988/. 

Governments: Courtt: Creetlon & Organlutlon 

Drunk-driving dclenda.nt was unsuccessful In a constitutionality Challenge to the municipal court system, which was 
authorized by S.C. Codo A()n. § 14-25-5, b&cause § 14-25-5 provided in unambiguous language th.at the municipal 
courts wo,o ind uded within tho unified judicial system and the municipal courts in the &-late possessed uniform 
jurisdictiOn in compliance with the requirement of s.c. Const. art V, § 1. Pickens y, Schmitz. 297 S,½ 251 376 
S.E.2d 271. 1989 S.C. LEXIS 5 /S.C. 1989). 

S.C- Const. art. V, § 1, which provides that the judicial power shall be vested in an unified judicial system, docs not 
provide authority for the applicability of the Rules of Pr8ctice f01 the Circuit Courts to be applicable to tno 
magistrate·s courts even though both oouns have concurrenl juriS<fiction in ejectment actions. Greenv/HO Hcwslna 
Authqn]y v. Massey, 281 S.C. 618, 316 S-E.2d 722, 1984 S.C. App. LEXIS 413 /S.C, Cl Aop. 19841. 

s.c. Coda Ann, § f 4•11 ·30 is unoonstitu1ional insofar as it empowers the several counties to establish the amount 
of compensation f0t masters•in-equlty; 11 contravenes S.C, Cqqst. art. V, § 1, and art. VIII. § 14. Kramer v. County 
C<111ncll /pr QctcAAslcr Coynty, 277 s.c. 71. 282 S.Ei.2d 850. 1981 s.c. LEXIS 478 (S.C. 1981). 
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S.C. Coost. t)f1, 5, § 1. does not deprive the General MS(lmbly of the po'N8r to create the Court of Appeals by 
legislation. SUl(9 9X r8I. RJl9y V. MtJftin, 274 s.c. 106, 262 S.E.2d 404, 1980 s.c. LEXIS 257 (S.C. 1980/. 

Whether a dlsoovery rule promulgated by the Thirteenth Judicial Circuit (South Carolina}, whidl required the 
names of w.tnesses to be included on the witness list supplied by a solicitor to defense counsel, had been violated 
or not during the course of c.lefendant's trial for murt!er, housebreaking. and petty larceny was of no cons.equ,enco 
because the local rule was unoonstitutional and void under the authority of S,C, Const. an, Y, § f and S,C, Const 
ea Y, § 4, which ptovided that circuit court's woro not pormlttod 10 promulgate their own rule:S g~ming practice 
and p<cx:edure. Smre y, D,mcgq. 274 s,c, 379, 2§4 $ .E.2d 421. 1980 s.c. LEXIS 308 (S.C. 1980). 

Legislation estabishing disparato fe,e schOOul&s: for magistrate courts across the state connicts with the uniformity 
requirements of S.C. Const. art. V, § 1 and former S.C. Const. art. V, §23 {now S.C. Const. &rt V, § 26). The 
general assembly is empowered to provide for the jurisdidion of magistrates in a uniform manner only. The 
exercise of such jurisdiciion is materially affected by the fees allowed to be charged or assessed, and since the fees 
for magistrate courts affed the exercise of jurisdiction. they must be enacte<J on a uniform basis. St8te ex ,el. 
Mr.Leod v. Crowe, 272 S.C. 41. 249 S.E.2d 772. 1978 S.C. LEXIS 378 (S.C. 19781. 

S,C, Com:t. art. V, §§ 1 and~ require that the jurisdiccion of magistrates be uniform throughout the state. Su-ch 
uniformity can only be accomplished through legislation whk::h grants all magistrates uniform oountywldo 
Jurisdiction. Srare ex rel McLood ~ Crowe, 272 s.c, 41, 249 S,E.2d 772, 1978 s.c. LEXIS 378 (§,C, 19781. 

Magistrates' Courts are a pan. of the unified judicial system, mandated by S. C. Coost. art. V, § 1 and. lh&refore. are 
induded within th<t requirements for unifOfmity ptMClibOd by that artide. Stat& &x rof. McLeod v. Crow&, 272 s .c. 
41. 249 S.E.2d 772, 1978 S.C. LEXIS 378 (S.C. 19781. 

Governments: Courts: Judges 

S.C. Code Ann. § 14-1 1-30 is unconstitutional insofar as it empowers the several counties to establish the amount 
of compensation fOf masters-in-equity; it contravenes S,C, COOS(. 8ft, Y: § z. and art VIII. § 14. Kramer y, Counrt: 
CO<lru;/l forDoo;hesw Co<,alv 277 s.c. Z/. 282 S E.2q 850. 1981 s.c. lEXIS 478 {S.C, 1981). 

Former S.C. Code Ann. § 22-2-180, which provided that the magl5trate$ of the several counties received 
compensation as fixed by the goveming body of the county, violated S,C, Coast aa, Y, § 1. which established the 
design of the unified judi,cial system; magistrates were judicial officers under the constitution. Douglas y. McLeod. 
277 s .c . 76, 282 s.£.2d 604, 1981 s.c. LEXIS 47715.c . 19811. 

Governments: Courts: Rule Application & lnterpretatlon 

The purpose of the mancla:es in s.c, Const a,t Y, § 1 et seq., and the development of a South carotina Court 
Registe, wa.s, among o1her things, to Insure that each participant in the judicial system, be he litigant. lawyer or 
judge. could find In the Constitution. statutes and rules of the South Carol!na Supretne Court a court system which 
was lhc same In each county of the state. SpattaQbµ(Q Coumv Dcp] of 8-0ck,f Scw,cos v. Padgett, 296 S.C. 79, 
370 S.E.2g 872. 1988 S.C, LWS 82 IS.C, 1988>. 

The oourt hekt that by reason ol lhe mandates of S.C. Const. art. V, § 1 et seq., a family court could not adopt its 
own rules of administrdtioo or practice and procedure because such local, non uniform rules were inconsistent with 
both the provisions and purpose of the constiltJtiona1 mandate and were the<efore unconstitutional and void; as 
such, the court found that the famity court judge was without authority to institute his own administrative rules and 
then hold an attomey in contempl for fall1ng to follow them when she did not wilfully disobey the rutes 01 act 
dlsrespcctfufty toward the court. Soo:aanbu,u Coun.ry Ocp't of Socfal SOM'ces v. Padgett, 296 S.C. 79, 370 S.E.2d 
872. 1988 S.C. LEXIS 82 (S.C. 1988/. 
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s.c. Coasr, 811. Y, § 1, which provides that the judteia.l power shall be vos!&d in an unified judicial system, do$$ not 
provide autho<ity for the applicability or tho Rules of Practice for the Circuit Courts to be applicable to the 
magistrate's courts oven though bOlh courts have concurrenl jurisdiction in ejectment actions. Greenville Housing 
AuthOQly y. Massev. 281 s.c, §18, 316 S.E-2d 722, 1984 s.c . App. LEXIS 473 (S.C, Ct. App. 1984). 

Govemments: Legislation: Enactment 

s.c. Const. art. s, § 1, does not deprive the General Assembly of the power to create the Court of APpeals by 
legislation. State er rel. Riley v. Marlin, 274 S.C. 106, 262 S.E.2d 4Q4. 1980 $.C. LEXIS 257 f$.C. 1~8Q). 

Govemments: Local Governments: Employees & Officials 

Former s.c. Code Ann. § 22-2-180. which provided that the magistrates of the several oountles received 
compensa!ion as fixed by the governing body of the county, violated s.c. Consi. 3ft Y, § 1. which established the 
design of the unified juCteial system; magistrates were judicial officers under the constitution. Qougfq.s Yrt McLeod, 
277 S.C. 76, 282 S.E.2d 604. 1981 S.C. LEXIS 477 (S.C. 1981 J. 

Govtmmtnts: Stato & Territorial Governments: Relations With Governments 

S,C, CQdg Ana, § 14~ l l-30 is unconstitutional insofar as it empowers the several counties to establish the amount 
of oompensa:tiOt'I fOf masters-in-equity: it contravene$ S.C. Const. art V, § 1. and ar1. VIII,§ 14. Kramer v. County 
Cotwctlfor QotchQ§UJf CQllf'Jty. 277 s.c, 71, 282 S.E.2d 850, 1981 s.c. LEXIS 478 (S.C. 1981). 

Legal Ethles: Unauthorlud Practieo of Law 

Corporation's president, a non-lawyer. was proh.ibited from representing his corporation in either circuit or appellale 
court proceeding beeause it was an unauthotized prdctice of law, and because any in~erpretation that woukl expand 
state supreme oourt decisions regarding the practice of law would violate the separation of powers provision of ~ 
Coost an. 5. § 1, S.C. Code§ 40-5-320(AJl1J. which purported to authorize cer1ain classes to practice law, was noi 
controlling. A layperson oould only represent a corporation in a civil magistrate proceeding under S.C. App, Cl. R, 
405. Rer,aisssnce Enters,, Inc. v. Summit Telsservk:es, Inc .. 334 S.C. 649, 515 $ .E.2d 257, 1999 s.c. L.EXIS §6 
/SC. 19991. 

Torts: Public Entity liability: liability: State Tort Claims Acts: Jurisdiction 

Although s.c. Code Ann. § 15-78•1QO{bl e.stablished subiec1 matter jurisdiction for actions arising under the South 
Carolina Tor1 Claims Act in 1he circuil cour1 throughout the state. because the actions were property lns.ti1uted. a 
vehicle driver, as a third1)arty defendant, had no right to request a change of venue from tho county whore a 
vehicle aocident occurred on a road maintained by the State of South Carolina lO the county of her residence. 
based on an allegation that the o-ctions were brought In an l~oper venuo. JO(PC y, S,C, DOT. ,269 S,C, 433. 63.1 
S.E.2d 143, 200§ SC, LEXIS 216 1s,c 20061. 

Torts: Public Enllty Liability: Llablllty: State Tort Claims Acts: Venue 

Although S C. Code Ann. § 15-78- fOO(b) 8$lablished subject matler jurisdiction fo, actions arising under the South 
Carolina Tort Claims Ae1 m the circuit cour1 throughout the state, because the actions were properly instituted, a 
vehicle driver, as a third-party defendant, had no right to request a change of venue from the county where a 
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vehide accident occurred on a road maintained by the State of South Carolina to the county ot her residence, 
based on an alleg.atlon that the actions wore brought In an improper venue. JeretV'. S.C. DOT, 369 S.C. 433,633 
S£.2d 143, 200o S.C. LEX/$216 /S.C, 2{)061. 

Notes to Unpublished Decisions 

Constitutional Law: The Judiciary: Jurisdiction: General Overview 

Constltullonal Law: Separation of Powers 

Govemment:s: Cour1s: Rule Applleallon & Interpretation 

Constltullonal Law: The Judiciary: Jurisdiction: General Overview 

Unpubtlshod decision: State Supreme Court. n~ the leglslature, was vested with the authority to make rules 
regarding tno practice and prooedure of law in the courts of the state of South Carolina. to ro Circuit Court Role 102, 
1982 s.c. LEXJS i83 /S,C, Aug, 31. 19821. 

Constitutional Law: Sopal'ation of POWGrS 

Unpublished decision: State Supreme Court, not the l&gislature. was vested wlth the authority to make rules 
rega1d ng tho practice and procedure or taw in the courts of the state of south Carolina. In to Citct1it Court RoJo 102. 
1982 S.C. LEXIS 483 {S.C. Aug. 31, 1982}. 

Governments: Courts: Rule Application & Interpretation 

Unpobli$/le<J decisk>n: State Supreme Court, not the legislature, wa-s vested with the authority to make n.i1es 
,ogarding the practice and prooedure of law in the courts of the state of South Carolina. /a ro Ci(ctlit Coua Rqfq 102, 
1982 s,c, LEXIS 4831s,c, Aug. Jr 1982>. 

State Notes 

Notes 

Editor's Note 

For similar provisions in Constitutloo of 1866, soe Const 1868, Ar1 IV,§ 1. 

South Carolina Code of Lllws Allnutaled by LexisNeid!I~ 
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S.C. Const. Ann. Art. V, § 11 

This docum,mt is current through the November 8, 2016 General Election. 

South Carolina Constitution of Laws Annotated by LexlsNexls® > The Constitution of the State 
of South Carolina > Article V. The Judie/al Department 

§ 11. Jurisdiction of Circuit Court. 

The Circuit Court shall be a general trial c:ourt with original jurisdkrtion in civil and criminal cases, except 
those cases in which exclusive jurisdiction shall be given to inferior courts, and shall have such appetlat~ 
jurisdiction as provided by law. 

History 

1972 (57) 3176: 1973 (58) 161: 1985 Act No. 9. 

Annotations 

LexisNexis® Notes 

Case Notes 

CMI Procedure: Jurisdiction: Subject Matter Jurisdiction : JurisdlcUon Over Actions: General Overview 

Cfvil Procedure: Jurisdiction: Subjecl Matter Jur'lsdlction: Jurisdiction Over Actions: General 
Jurisdiction 

Civil Procedure: Removal: Postremoval Remands: Jurlsdlclional Defects 

Constitutional Law: The Judiciary: Jurisdiction 

Constftudonal Law: 8 111 of Rights: Fundamental Rights: Procedural Due Process: Scope o f Protection 

Crtmlnal Law & Procedure: Search & Se lzurt : General Overview 

Criminal Law & Procoduro: Grand Juries: lnv1:Stigative Authority: Courts 

Crfmlnal Law & Procedure: Grand Juries: Proeedures: Return of Indictments: General Overview 

Criminal Law & Proudure: Accusatory Instruments: Indictments: General Overview 

Crfminal Law & Procedure: Accusatory Instruments: Superseding Instruments: General Overview 

Criminal Law & Procedure: Discovery & Inspection: Discovery by Defendant: General Overview 

Criminal Law & Procedure: JurlsdictJon & Venue: Jurisdiction 
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Criminal Law & Procedure; Sentencing: Attcmatlves: Probation: General Overview 

Criminal Law & Procedure: Appeals: AppeUate Jurisdiction: Jurisdiction 

Criminal Law & Procedure: Appeals: Procedures: Notice of Appeal 

Govemments: Courts: General Overview 

Govemments: Courts: Creation & Organization 

Torts: Put>llc Entity Uablllty: Llablllty: State Tort Claims Acts: Jurisdiction 

Torts: Public Entity Ll3blllty: Llablllty: State Tort Claims Acts: Venue 
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CMI Procedure: Jurisdiction: Subject Matter Jurisdiction: Jurisdiction Over Actions: Gtneral Overview 

Although S C1 Coda Ann § f5-78•1QO(b) established subject maMr juriSdictioo for actioos arising under the South 
Carotina Tort Clalms Ao1 in the circuit coun throughout the slate, because the acliOns wo,o properly lns1i1U1ed, a 
vehicle driver, as a third-party defendant, h.ad no right 10 request a change of venue from the count/ where a 
vehicie accident occurred on a road maintained by the Slate of South Carolina to the county of her residence, 
based on an allegation that the actions were brought in an improper venue. JPttr Y, $ .C. DOT, 369 s.c. 433, §33 
S.E.2d 143. 2006 S.C. LEXIS 2161S.C. 200o!. 

Civil Procedure: Jurisd iction: Subject Matter Jurisdiction: Jurisdiction Over Actions: General Jurisdiction 

In a delamalion case. upon remaf"ld after removal, the state circuit court did not act without subject matte, 
jurisdiction, and the daf8ndant was not otheJVAse pre}l1c:!ice by the federal clerk's failure to send a certified copy of 
the remand ordet. Limehouse y. HU/scY, 397 S,C, 49, 72.1 $ E.2d 21 J 2011 SC. App. LEXIS 17t (S.C. Ct App. 
1Ql.11. 

Civil Procedure: Removal: Postremoval Remand$: Jurl$Cllctlonal Defects 

In a defa.malion case. upon remand aftet ,emoval, the state circuit COUI'\ did not ect w'thout s•Jbieci matter 
;urisdidion, and the defendant was n04 otheJVli&e prejudlc& by the federal clerk's fa!lure to send a oertified copy of 
the remand Oider. Limehouse v. Hu.tsey. 397 S.C. 49. 723 S E.2d 211, 2011 S.C. App, LEXIS 171 (£C. Ct Apq. 
2!l11J. 

Constitutional l aw: The Judiciary: Jurisdiction 

Because the plJin language of $.C. Code Arm. § 27-32-130 rnakes aea, that the authority of the South Garolina 
Real Estate Commission does not limit the right of a purchas,H or lesse8 to bring a private suit to enfo<ee the 
pro .. ·isions of the Sou1h Carolina Vacation Time Sharing Plans Act, the Commission does not h.av& &xcluSiV$ 
1urlsdiction to determine ,.,,hether a violation has occurred. nor is i1s determinalion of a violation a condition 
precedent to br1nGfng a privaie enforcement action. Fuffbriqh: v. Spirynglcg( 89Sorf1S, Inf., 420 S,C, 2§5 802 S,E,2d 
79,:, 2017 s.c. LEXIS 129 /S.C. 2on1: Fuilbrioht v. Sp,nnak9r ReSO{t$, for;,, 420 $.C. 265, 802 s E.2d 194, 2017 
S,C1 LEXIS '29 (S,C· 2Q17J; Fu11briqht v. Soinnak.er Resorts. Inc .. 420 S.C. 265. 802 S.E.2d 794. 2017 S.C. LEXIS 

129/S.C. 20111. 

Because tho Attomoy General's c!etegation of prosecutorial authority to a solicitor inves1igating public corruption 
limited the scope of the probe, e)(panding it was unauthorized, A perjury oonviclion was vafid because the solidtOf 
had authority to can defeOOMt 10 testify before the State G<ancl J1,1ry, which has jurisdic1ion ss to crimes invo-Mng 
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public corruption. and the citc:uit court's subject matter jurisdiction was unaffected; however. mi:sc:onducc in offlco 
charges had to be set aside. State v. Hamson, 432 S,C, 448. 854 S.E.?d 468, 2021 s.c, LEXIS 2 (S,C 2020. 

Constitutional Law: Bill of Rights: Fundamental Rights: Proeodural Due Process: Scope of Protc>ctlon 

Defendant's conviction for crininal domes.tic vioJencc of a h,gh and aggravated nature (COVHAN) was affim1ed 
t>ecau.se the circuit court did no1 lack subject matter juri&dlclion due to the circuit court's granting an amendment of 
th& indjclment prior to trial by the solicitor. as the body and caption of the original indictment provided adequa!e 
notice to defendant that he faced a charge of COVHAN. Thus, the amendment of the Indictment proposed by the 
solic::ilor and approved by the judge. as well as defendant's statemen1 that he w3s prepared to defend a charge of 
COVHAN. were both superfluous and of no import in the case. $I.Rte v. Means, 361 $.C. 374, 626 S.E.2d 348, 
2005 SC. LEXIS 29 IS C. 2QQ€1. 

Criminal Law & P·rocedure: Search & Seizure: General Overview 

Trial court's order suppressing evldcnco obtained through discovery orders allowed by 18 u.s.c.s. § 2703/d) was 
enor because. contrary to th• trial court·s findings, the issuing courts, Sou1h CarOlina circuit courts, we<e courts of 
competem jurisdiction for purpose$ of § 2703{d); s.c. Code Ann. § f7·29-30(AJ(2l allowed a law enforcement 
officer of South Carolina to apply for a pen register from any circuit covrt Further, neither§ 2703(b) nor § 2703(c) 
caled for the issuance or use of pen registers andfor trap and traoe devices, and. thus, s.c. Code Ann, § z 7·29· 
2QuU et seq .. addressing pen registers, did not est~!>llsh that§ 2703(d) order$ were prohibited by South Carolina 
lav.•. Stare v. Odom. 382 S.C. 144. 67§S,E,2d 124, 2Q09 S.C. LEXIS 73 (S.C. 2009/. 

Crimlnal law & Procedure: Grand Juries: Investigative Authority: Courts 

Circuit court acted well within its statutory authority In assessing the jurisdiction of the state grand jury beyond the 
impanelment stage; the statute oontompl.ates assessment of jurisdiction by the ptesiding judge beyond the 
impanelment stage and dischatglng lM state grand jury as a possibkl outcome. HtJtr6,'l v. AG of the $fate (In re 
State G@nd J11ry lnvg:,tlqptfMJ. 409 S,C, §0,, 760 S.E.2d 808, 2014 S.C. LEXJS 2!il (S,G, 2014J-

Criminal Law & Procedure: Grand Juries: Proc.eduros: Return of lndictment5: General Ovorview 

The subject matter jurisdicdon of the circuit court and the sufficiency of an indictment are two diStil\Cl concepts. 
Evaris v. State. 363 S.C. 495, lH1 $,E,2d51Q, 2005 S.C. LEXIS 108 (S.C. 20Q5). 

Criminal Law & Procedure: Accusatory lnstrumont.s: Indictments: General Overview 

Defendant's conviction for crimlnal domestic violence of a high and aggravated naturo (COVHAN) was affirmed 
because the circuit court djd no1 lack sul)fcct matter jurisdiction due to the oirclit oowt's g,antlng an amendment of 
the indic1ment prior to trial t>y the SOiicitor. as lM body and caption of the original lndk:tmonl provided adequate 
notice to defendan1 that he f&eed a Charge or COVHAN. Thus, the amendment of the Indictment pioposed by the 
sorlCitor and approved by the judge, as wel as defendant's s!atement that he was prepared to defend a dlarge of 
CDVHAN, were both superlloous and of no import in the ca-se. S1a:e v, Menas, 367 S.C. 374, 626 S£2d 348 
2006 s.c. LEXIS 29 ts.c. 2006/. 

Criminal Law & Procedure: Accusatory Instruments: Superseding Instruments: Gen-eral Overview 
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Oefendanfs oonviclion for criminal domestic v"10lence of a high and aggravated nature (COVHAN) was affirmed 
because the circui1 court did not lack subject matter Juri.sdlctton CkJe to the circuit covn's granting an amendment of 
the indictment prior 10 trial by the solicitor, as the body and captoo of the 0<iglnal indictment provided adequate 
notioe 10 defendant that he faced a charge of COVHAN. Thus, the amendment of the indictment proposed by the 
sotkitor and approved by the judge, 8$ well as defendanfs statem~nt that ho was p<epared to defend a charge of 
CDVHAN. were both supenluous and of no import in the case. S1a:e v. MC&/'1$.. 367 S.C, 374, 626 S £.2d 348. 
2006 s,c, LEXIS 29 rs,c, 2006/. 

Criminal Law & Procedure: Discovery & Inspection: Discovery by D•fendant: Gcnoral Overview 

The subject matter jurisdiction of the circuit oourt and the sufficiency of an indictment a;c two d&Stinct ooncep1s. 
Evans v, Sfa(ff, 3§1 $ C, 495, §11 S,E 2d 510, 2005 s.c. LEXIS 108 ($.C. 2005). 

Criminal Law & Proc•dure: Jurisdiction & Venue: Jurisdiction 

Circuff oourt has subiea matter jurisdiction over the crimes charged againsl defen6anL Srn1e v $hf;ppttrd . . 191 
S.C. 415. 706 S.E.2d 16. 2011 S.C. LEXIS 28 (SC 2Q1V, 

Recommenda!ion from the probation otft0e had no relevance to a circuit court's subject matter jurisdiction to hear 
case$ involving the early termi:nalion of probation. ,,!0/?nse,t v. S,C, QepJ of Pmb, 372 s.c. 279, 641 S£2d 895. 
2007 S.C. LEXIS 69 1S.C. 2007). 

District court had juri.sdiv~ion over detandants' drtvlog under the influence (DUI) case because the- punishment for 
DUI was a fine of S 200 or 30 days in jail. S.C, Coo'C AOO § 22·3·540 only granted ju.risdiceon 10 a magistrate in 
cases where the punishmenl did not exceoo a floo of S 100 or 30 days in jail, and the district courts had genera 
etimi'lal jl.lisdlc6on unless exclusive jurisdiclion had been gfvon to an inferior oourt. Sta:e v. LPonard, 287 s.c. 
4§2, 339 $.E.2d 159. 19€6 S.C. Apo. LEXIS 262 (S.¼ CLAPP, 19861. rev'd, 292 S,C. 133. 355 S.E.2d 270. 1987 
SC LEXIS 241 rs.c. 1987J. 

Criminal Law & Procedure: Sentencing: Alternatives: Probation: General Overview 

Recommendation from the probation office M d n.o rctcva,"'ICC to a circuit oourt's subject matter jurisd':ction to hear 
case$ involving the ear1y termination of PfObation. Jotmson Y, s.c. Deol Qf Prob, 371 s.c. 279, 641 S.E.2d 895. 
2007 s,c, LE/(1S ii? 1s,c. 200n 

Crlmlnal Law & Pro-ce-dure-: Appeals: Appellate Jurisdiction : Jutisdlctlon 

Where a motori$1 appealing from a driving-under the inrtuence conviction timely served hcf notice of appeal on the 
municipal coun, the rnot0<ist me! 1he procedural requirements o1 S.C. Code Ann. § 14•25;95: her failure to obtain a 
bond or pay the coun. ordered fine did nol divest the circuit court ot appellate jurisdictioo ot>iained putsuant to~ 
Codt Arin § 14•5•34Q and s.c. Ccnsr. a.ff. V, § 11. Tcwm of ML Pleasant •1, Rol>tdS, 393 S,C, 332, 713 S E.2d 
278. 2011 s,c, LEXIS 218 /S,C. 2011/. 

Criminal Law & Procedure: A,ppe-als: Procedures: Notice o f Appeal 

*Nhcre a motorist appealing from a driving under the influence convietion timely serv&d hef notice or appeal on th 
municipal court, tl'le rnot0<ist met ihe procedural requirements o1 s.c, Cade Ann, § 14·25-95: h&r faiklte to obtain a 
bOnd or pay the court oroered fine did no! divest the circuit court of appellate jurisdiclioo obtained pursuant to~ 
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Coao A.fin. § 14--5-340 and S.C. Co.nst. atf. v . § '1 . To-wn of Mt➔ PleRsent y, Roberts 393; S,C, 332, 713 S.E.2d 
278, 2011 S.C. LEXIS 218 (S.C. 2011). 

Governments: Courts: General Overview 

Trial court's order suppressing evidence ob:a·ned through discovery ord8'S a!lowed by J8 u.s.c.s. § 2703(d) v13s 
error becaus.e, contrary to the trial oourt's find~gs, the Issuing courts, South Carolina circuit courts, were cour1s of 
compelent jurisdiction for purposes of § 2703(d): S.C+ Code AJ1t1. § 17.2g-JO(AJ(2J allo'Ned a law enfon::ement 
officer of South Ci,rolina to apply for a pen reg1stor from any citcuit court. Further, neither§ 2703(b} nor § 2703(<::) 
c:alled for the issuance or use of pen registers and.tor trap and traoe d.wices, and, thus. s.c. Corle An111 § 17·29: 
~ et seq., addressing pen registers, did oot establish that § 27D3(d) orders were prohibite<I by South Carolina 
law. State Y, Odom 3B2 S+C, 144. 676 $.E.2d 124, 2009 s.c. LEXIS 7.3 (S.C. 2009). 

Governments: Courts: Creation & Organization 

Circuit c:::ourt has subject matter Jurisdic<ion over the crimes charged against defendant. Stnfe y, ShCP08Cd. 391 
SC. 415, 70§ SE 2d J6. 2011 S.C. LEXIS 28 IS.C. 20111. 

Torts: Publlc Entity LlabUlty: Liability: State Tort Claims Acts: Jurisdiction 

Although S.C, Co® Ant). § 15--78- 100{b) established subject matter jurisdiction for actklns arising under the South 
Carolina Tort Claims Act in the circuit court throughout the state, because the 3Ctl'ons were property instituted, a 
vehicie driver. as a third-party defendant, had no right to reQvest a change of venue frotn the county where a 
,ehicle accident occurred on a road maintained by the S1ate of Souih Carohna to th-e county of her residence, 
based on an allegation that the actions were brought in an improper venue. ,HU@( y, S,C, DOT. 3§9 s.c. 4.33, 633 
S.E.2d 143. 2006 S.C. LEXIS 2 t6 ($.C. 20Q§J. 

Torts: Public Entity Liability: llablllty: St:ite Tort Cl:ilms Actt: V•nvo 

Although s.c. Code Ann. § 15-78-100{b) established subjed matter Jur1$dictlon for actions arising under the South 
Carolina Tort Claims Act in the circuit coun throughou1 the state. because the aclJons VMr8 p,operty instituted, a 
vehicle driver. as a third-party defendant. had no right 10 request a change of venue from the oou.nty where a 
vehicle acciden1 occurred on a road maintained by the State of South Carolina to the county of her residence, 
based on an alleg.ation that the actions v.-ere brought in an Improper venue, Jctcr v. S.C. DOT. 369 s.c. 433, 633 
S£2d 143. 2006 S.C. LEXIS 216 (S.C ZQQ§>. 

State Notes 

Notes 

Editor's Noto 

Provisions slmilar to those vlhlch formerly appeared at Art. V § 11 may nrm be found at Art. V § 15. 

Soulh caldir.a CooslluliOn o! l&'A'S Anr.ol:.led by l.e:,csNcxis& 
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IN TIIE STATE OF SOUTH CAROLINA 

C.'OUNTY OF DARLINGTON 

Samatha Joanne Carv.'ilc, individually and as 
The Personal Rcprcscntath•c of chc Estate of 
Marki)'na Joan Carwile, 

Plainti tTs. 

Vs. 

Chris Anderson and Danielle Anderson, 

Defendants. 

COURT Of COMMON PLEAS 
FOURTH JUDICIAL CIRCUIT 

Cose No.: 2020-CP-1 6-00299 

NOTICE Ai'iD MOTION TO SET 
ASIDE ENTRY OF DEFAULT 
AGAIN~, DEf"ENDANT CHIUS 
ANDERSON AND DANlELLE 
ANDERSON, PURSUANT TO 
R ULE SS(C) 

TO: RYAN C. ANDREWS, ATTORNEY FOR PLAINTIFFS: 

PLEASE TAKE NOTICE THAT the Defendants, Chris Anderson and Danielle Anderson 

(collecti\fely ''Defendants"), hereby moves to set aside entry of default against Defendants and to 

allow Defendants to file an Answer 10 Plaintiffs' causes of action in the above-captioned case 

before a presiding judge. oflhe Fourth Judicial Circuit Court of Common Please, I Public 

Square, Dadington, SC 29532 in ten (10) days altet the service of this notice and motion, or as 

soon thereafter as possible, on the ground that there is good <:.aus.e. 

Defendant's motion is made on, but nol limited to, the fo11owing grounds: 

l. On or about March 17. 20'20. Plajn1iffs initiated the current action against the 

Defendants by the filing a summons and complaint wi1h the Darlington County Clerk of Courts. 

2. On or about April 6 the summons and complaint were served on Defendants at 

their residence. 

3. Once the Defendants received the summons and complaint, they oontacted 

Allstate Insurance Company, whom had homeowners cover on the Defendants' premises ilt the 

time of the accident tl\at is the subject of the summons and complaint. Defooduots we~ 

Page 1 of4 

ROA 562



infonned by an Allstate re,,resentative that Allstate would not provide coverage because 

Defendants didn't currently have a policy with Allstate and that Defendants· should contact their 

cum:-111ly insur.-mcc provider, American Modern Home Insurance Company. (Sec, Affidavit of 

Danielle Anderson, dated 06/23/2020, attached hereto and incorp<m•h:: herein as Exhibit A). 

4. Defe.ndant immediately summited the summons and complaint to Americ.an 

Home Insurance Company for coverage and defense. 

5. On or about April 20. 2020, American Modem Home Insurance Company mailed 

a letter to Rayan C. Andrews, auorney for Plaintiff's, advising ~fr. Andrews that the accidc-nt 

predated American Home Jnsuranc.e Company'5 coverage and thal it would nOl be defending the 

Defendants in the action. (See, American l\-'lodem Home insurance Company Lener, dated 

04120/2020, attached hereto and incorporated herein ns Exhibit B). 

6. Defe.ndants, unfamiliar with the law, " 'as waiting on a response-from Mr. 

Andrews to the Lener from American Modem Home Insurance Company. 

7. On June 19, 2020. the Defendants received a letter in the mail from Mr. Andrews 

containing an order for an entry of default. 

8. On June 23, 2020 Defendants presented to the Brooker Law Firm, seeking legal 

advice and assistance with the entry of default. 

9. Defendants believes that good cause ex.ist to set nside the entry for default. 

1 O. Furthermore, Defendants immediately obtained lega] counsel and filed a motion 

to set aside the entry of default within 10 days of received notice of entry of de tau It. 

t t. Defendant has a meritorious defends to the Plaintifrs cause of action, in that the 

minor decedent: 
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a. entered the propeny of the Defendants uninvited, and wa,; accompanied by a 

chaperone; 

b. Defendants declined the company of the minor decedent and chaperone, and 

request Lhat they relUm home; 

C. the. minor \Va.i; struck by the a ve,hide as he "'a.~ crossing the road with his 

chaperone. 

12. Plaintiff's would not suffer any prejudice should 1hc entry of default is set aside 

and the action prvc-ccd on the merits. 

The undersigned certifies that he ha..i; anempted to corn.municate with opposing counsel 

prior filing this action or that communication with opposing counsel would serve no useful 

purpose. 

With kindest regard, l am 

BROOKER LAW FIRM 

Isl Thun11011d Brooker 
Thurmond Brooker, Esq, 
Bar No.: 16225 
P. 0 . Box 1450 
Florence. SC 29503-1450 
(843) 679-0056 
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CERTIFJCATE OF MAJ LING 

The undersigned hereby certifies that a trnc copy of the above referenced Notice and 

rvtotion to Set Aside Entry of Defauh Against Defendant Chris Anderson and Danielle Anders 

Pursuant to Rule 55(C), by depositing the same ill the U.S. Mail, with sufficient postage attached 

thereto, on this 28th dayoffebruary 201 1 to the following: 

Ryan C. Andrews 
Cobb Dill & l lammeu, LLC 
222 W. Coleman 01vd. 
Mt. Pleasant, SC 29464 

I.ti TJmrmo,u/ Brooker 

Florence. SC 

June 29, 2020 

Thurmond Brooker, Esq. 
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DEF£N0NIT'S 

i:IIIT 

Affidavit 

Myf'llme I! Otnitlle WMon and around April 10"' 2020 I was Ml'Wd papen from Ryan C. An<trtw, 
wi,h Cobb 0. & >ummen,, u..c on bt~lf of his c.nent. samantha Joallt'lt Cerwilt. The &ecu~tions in the 
complil"'-wtrt all c:ompletelyfe1w ,o I imMedittely COl'lt1cted Al~t,t, to fil• • dalrn .-.!th th«n sine, 
tlwywc~ the itmm1na prow:IN" that I had c0Yen1ge 'A'lth •• thf time of the h1<lderw: datlrc back to 
0.UTI~ ,. 2017, I w,s then told thit bKeuse I flO kmcer h•t I polity wtth tl!e.m Mat , woutl ncK bt 
•bat to lile adairl with dltetn 411d tlwt I need to fi~• d.-im with my current homeownersinsural'l(t 
r.omp,ny,Amc-ria,.n Mod'•rn Horn@ lnsuranc:e C0tqiilrty, 

I Immediately filed a dain'l "'WIAmtrietn Modern lliwr,rx-e C«rp.tt1v. American Moc:lew't1 the-I\ $etll a 
letter onA,o,H 20"'2020 to Mr. Andrtt.s advl~J Nm that th,ey had bffn m.ot .....,a,e of the !aWkMt 
.iplnu myself and ""i hus:bi'ld Chris Anderson,, but that the dmcf ti. incickn~ ptedatod COV41tag• 

wltl\Atntrleln Hock'"and as a , e,ult, tlk!-rwouldbt UN.blq 10<1ofenc1 V$, At tll.lt poi111., I wu WMil'C 
Ol'I a rcspor.se from Mr.AndrrNS on wfl•t todo 11e,;t be~se I was unknOY>'led11ntile in thC!se 'Y!IHof 
legal matter$, I t'levet'tt<e~d • ,e~nff until I 1n:elw,d a l11t1e, from Mr. Anck'ew1 on Ju,,. J,.. 202.0 

<:OftlaifW\C &n Otder holding myv.olf end my husband In dfflult f0t 1;1~ 

Instead of 10ir.1 bae;k •l'l(t forth with the lnSUl'a>nce C()(npanies,. 1 immedl.ittly otltflne-d ,nv own le-j&I 
COU'ltll with Thurrr.ond 8rookff beausc 1ru~11 ffl'/ lns...-.nct COn'4)inywn wtJy I~$ in ~ favtt ln the 
~t ol.a:. Mr. lmok,, Informed me of tiow Allsme had not ptope1ly hand'-ed thf Sillu111c11. but that wt 
M t ncHded 10 itt out Of ~er•ult and~ would doa11 tliat he ~Id ro M IP us Mab thet ha;ppt.n. I hop!! 
al'ICI .,...v th111 thf judge uMgrwd to this CHt wm undcrsund thtt ~ have neve-r bffn nc1!!gfllt on IXI' 

p1ut a:idwill ~ tha1 ~ sho\Ad be puM ou1 or ddiult in this ~se •nd h.J">• a chance to Pf'()ve our 
1nncxe11ct, 

1 <1ed.1rt th,H, 10 tl'e best Of My knowi@c!S,e~md belief, thc-inform;tion herein Is 1rvt, cor<ecund 
<Off'll)lett . 

I 

I 
l 

I 
I 
I 
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IN THE STATE OF SOUTH CAROLINA 

COUNTY OF DARLINGTON 

Samantha Joanne Carwile, individually and as 
The Personal Rerres.entative of the Estate of 
rvfarlayna Joan Carwile, 

Plaintiffs, 

Vs. 

Chris Anderson and Danielle Ande-rson, 

Defendants. 

. . 
: . . 
. 
• 
: 

COURT OF COMMON PLEAS 
FOURTH JUDICIAL CIRCUIT 

Case No.: 2020-CP-16-00299 

ORDER SETTING ASIDE 
ENT RY OF DEFAULT 

' OERNDANT'S 

IT 
I 

This action i~ before the court on motion or Defendanu. seeking relief from an entry of 

defauh. On Oecembel' 6, 20 17, a three-year---0ld child, Marlayna Joan Carwile (the "Decedent"), 

was struck by a vehicle and killed as she a1tempted to cross a hjghway separating Decedent's 

home and lhc Defendants' home. On March 17, 2020, Samantha Joanne Carwile ("Carwile"?, 

the mother of the Deccxh:nl, filed a 'wTOngful de.alb action (the "Compluinl''). individually und as 

persona] representative of the estate of the Decedent (the .. Plaintiffs"), against the Oef°endants 

alleging failure to properly supervise the Decedent. 

On April 6, 2020. the. Complaint was scr\'ed on the Defendants at their home. The 

De fondants contacted Allstate Insurance Co,npany (" Allstate"). who provided coverage for the 

Defendants' property on the date of the Decedent's accident, Allstate denied coverage nnd 

referred Oefcndan~ to their homeowner's carrier a1 the time the Complaint was liled, American 

Modt!m Home lnsurance Company ("A,nerican Modem"). The Defendants i,nmediately 

presented the Complaint to American Modern for defense. 

American Modern sent a letter dir«ted 10 Plaintiffs' attorney dated April 20, 2020 

advising him that it would not be providing courage for the claim nor defending Defendants in 
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conncclion with the lawsuit. The Defendants were notified of American Modem ·s letter to 

Plaintiffs' attorney by carbon copy. and they ,vaited on a response from Plnintiffs' attorney to the 

lener. On June. 19, 2020, Defendants received a leuer from Plaintiffs' auor(ley ac.compa.nie<l by 

an entry of default against them. 

On June 23. 2020 Defendants attended a scheduled appointment with an attorney seeking 

legal counsel. On June 29, 2020, Defendants fi le a motion to sc:t aside the entry of default. by 

and through legal counsel. On August 3, 2020, Defendant's filed affidavits in suppon of their 

motion to set aside enlry of default prior to a schedule hearing on the motion, 

An en1ry of default granted under Rule 55(a) of the Rule of Civil Procedure, can be set 

aside pursuant to Rule 55(c). Swrdo""' v. /r,Jedge hrdustries, 682 S.E.2d 885. 888. 383 S.C. 601 

(SC 2009). "The standard for granting relief frorn an emry or default under Rule SS(c) is mere 

'good cause,' This standard requires a pany seeking relief from an e.ntry of default under RuJe 

55(e) to provide lln cxplana1ion for 1he default and give reasons why vacation of emry of the 

diefaull would sefve the interest of justice. Once a party bas put rorth u sutisfoctory explanation 

for the defuult. the trial coun must also consider: ( l) U1e timjng of the mo1ion for relier; (2) 

whelhcr the defendant has a mcri1orious defense; and (3) the degree of prejudice to the plaintiff if 

relief is granted." Id. , J·ee also, Wham v. Shearso11 Lehman Oros .. In,·,, 298 S.C. 462. 465. 381 

S.£.2d 499, 501-02 (C.:1.App.1 989). 

The Decision to set aside an entry of default lies solely within the sound discretion of the 

triaJ coun. and that decision will not be disturbed on appeal unless a clear showing of abuse of 

discretion is proven. Sundown v. l111edge hrdustries, 681 S.E.2d at 888 (SC 2009). An abuse of 

discredon occurs when the judge issuing 1he order was controlled by an error of low, or the order 

was void of cvidentiary support, Id. A pany moving is not entitled to au enuy of defauJt by 
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right. even i[ u de fondant is techn.icalJy in default. Ricks v. W'einrauch, 293 S.C. 372, 37S. 360 

S.E.2d 535, 536(S.C. App. 1987) .. Public policy favor.s the disposition of cases 'on their merits 

r:uher than on technicalities., .. B(tge. LLC 11. Southetutern Roofing, 646 S.E.2d 153, 160, 373 

S.C. 457 (S.C. App. 2007), quoting, Mictrom'cs, Inc. 11. S<Juth C,)rolina Department of Revenue, 

345 S.C. 506,511, 548 S.E.2d 223,226 (S.C. App.2001). ··Rule 55(c) should be ' liberally 

construed to promote justice and dispose of case on the merits," Id .. quoti11g, Dixon v. Besco 

£11g 'g, 328 S.C. 174, 178, 463 S.E.2d 636. 638 (S.C App. 1995). 

He.re, lhe Oefe1ldancs teceived service of the Complaint in this action on April 6, 2020. 

They immediatelycontacled Alls1ate insurance, whom w.u the Defendants' homeowner's 

insurance carrier al the time of the ~,ccidcnt in December 2017. Allstate referred the Defendants 

to their then curr<.':t'lt homeowner':, carrier, American Modem. The Defendants immediately 

submitted a copy of the Complainl to American Modem for derense. By leuerdated April 20, 

2020, Americ.an Modem direclly notified Plaimi ffs' attorney that it wa~ not the Defendants' 

carrier on the date of che accidenl and would not be defending the action. A copy of the Jetter 

was forwarded to the Defend.ants. 

1 find that Defendant..; conducH suggest they took the Complaint seriow;ly once it was 

se.rved on them and made reasonable attempts to address the Complaint. Within fourteen (14) 

day.s of receiving the Complaint, Defendants had contacted Allstate and American Modem 

insurance companies in auempt~ 10 address the (',-0mplaint. Although both Allstate and 

American Modem declined cove<:1ge, oerendants' behavior "vas otherv.·ise swift and appmpriate. 

Funhermore, when Defendan1s received a copy of the letter sen1 to Plaintiffs• attomey by 

American Modern, they believed they would receive a response from Plaintiffs· attorney and 

waited for such response. Although DefendanLS decision t() wait for a reply from Plaintiffs' 
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attorney was a mistake, their conduc, never appea.red coitus or suggest a reckJes.s inrcrcm::cd to 

obligation generated by the Complaint. Defendants fai led 10 timely file an answer lO the 

complaint was the product of mismkc. inadvcrtcnoc, and excusable neglect. 

When Defendants 6na11y received a lcHcr from Plaintiffs :momcy on June l 9, 2020, it 

was ac.companied by an entry of derauh. Defendants immediately contacted and met with an 

attorney with four (4) days of receiving notice of 1he entry of defuuJt, and tiled their rnotion 

sec-king to set aside the entry of default within ten ( LO) da)'·s. Again. Defendants demonstrated 

the appropriat<.-d level or seriousnc.ss cxp~ctcd aflcr n.-cciving notice of an entry of default 

T further find 1hat Defendants have a meritorious defense 10 the aclion. Dcfendams allege 

in an affidavit filed with the coun the Decedent c.hild came lO their home with a c.haperone of 

teen age, whho\lt notice and invita1ion. and that the Decedent child and chape.rone was in their 

front yard when they returned home from grocery shopping. Ocfcndants immediately informed 

the chaperone and Decedent child that the)' we.re not accepting guests and needed to return to 

their own home. The Decedent child was sm1ck by a vehicle and killed while crossing the 

highway 1hat separated the homes of the parties with 1hc chnperonc. If Defendants account is 

accurate. they may bear no liability ror the accidenl. 

Finally, I find that Plaintiffs would suffer no pt'ejudic~ if the entry of default is set aside. 

Plaintiffs filed the complaint twenty-seven (27) months after the accident, and no credible 

argument was made that setting aside the default would amount compromise the Plaintiffs' 

ability to present lheir case on the me.ritS or otherwise prejudice the Plaintiffs. 

WHEfORe IT IS ORDED AND ADJUDGE THAT the entry of default is set aside, and 

the Defendants shnll file and served an answer to the Plaintifis Complaint with.in ten (10) days 

of en1ry or this order. 
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IT IS SO ORDERED 

---------~2021 

_ _________ ,, SC 
HONORABLE ROGER E. HENDERSON 
JUDGE, FOURTH JUDICIAL CIRCUIT 
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Cast Ca1>tlon: 

Case Number: 

T)'pe: 

Darlington Common Pleas 

Samantha Joanne Carwile. plaintiff: et al VS Chris Anderson. 
defendant, et al 
2020CP t 600299 

Order/Se1 Aside Judgment 

So Ordered 

s/Rog.er E. Henderson 2754 
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STATE OF SOUTH CAROLINA 

COUNTY OF DARLINGTON 

Samantha Joanne Carwile, indi\'ldually and 
as tbc Personal Represcnlltti.,·c of th~ Est.ate 
o f Marlayna Joan Carwile, 

Plaintiff, 

Chris Anderson and Dnniclle Ande1$0n, 

0¢fenda111s. 

) IN Tl-IE COURT Of COM.MON P1,,EAS 
) FOURTH JUDICIAL CIRCUIT 
) 

) CIA No. 2020-CP-16-00299 
) 
) 
) 

I ~ i ID 

) 
) 
) 
) 
) 

ORDER OF R.£f£R.£NCE 
TO SPECIAL REFEIU'.E 

) 
) 

This matter comes before tbe Coun on Plaintiff"!> motion for n::fcrral to a special ref en-c 

pursuant to Rt1lc 53, SCRCP. The motion is granted. 

Ou November 29, 2022, the Coun entered an Order holding both Defendants in defau)L 

Neither Defendam filed a motion to reconsider 1ba1 Order. Md the time to file sucb a motion 

has passed. 

Pursuant to Rule S3, SCRCP, the Court hereby tlppoints as Spttial Referee auorney 

Patrick J. McLaughlin ofWuke1a Law fim, in Florence., South Carolina, who has consented ti> 

serve in this role. Mr. McLaughlin shall have the fu ll power and authority of this Court. and 

be shall rule on any motlon fordcfaultjud1;,tJ11ent; hold a damages hearing and take all lestimony 

and other evidence; nnd enter and enforce final j udgment. He shnll have and rerninj urisdiction 

over any motions related tn the. appointment of him as special referee; any motions related to 

the entry or default, including but not limited to motions pursuant to Rule SS, SCRCP: auy 

motions related to tbe entry of default judgment, including but not limited to motions pursuant 

to Rules 59 Md 60, SCRCP~ and any motions to inter.,.enc: pursuant tu Rule 24, SCRCP. Mr. 

MclaugbJin will also have and retain jurisdierion over any supplemental proccc.-dings in 

eonnectlon with this matter. AU Orde.rs o f the Special Referee shall be filed with the Clerk of 

Court for Darlington County. 

' 
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The Special Referee sh.all have the au111ority to hold any hearing virtually or at any 

location that he may choose. 

The Special Referee shall be cQmpcll.$.'lted ut a rate of$500.00 per hour. The Special 

Refcrce·s fees and costi shall be paid by Plaintiff, wi1h the provision tha1 if n Defendant appears 

to participate in any of the procccdin~. through counsel or olhenvise. then the Special 

Rcforce·i. fee$ nnd costs shall be equally divided among a ll parties who have p:111icipatcd. 

IT JS SO ORDl, RED. 

leleclronic sig,n11turc page follows) 
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Case Caption: 

Case Number: 

Type: 

Da~ington Common Pleas 

Samantha Joanne Carwile, plaintiff, ct al VS Chris Anderson , 
defendant, et al 
2020CP 1600299 

Orde.r/Referred to Master or Special Referee 

So Ordered 

s/Scon B. Suggs by JEG 

Eklctronlc1!1y signed on 2()23,-02.10 09:59:25 page 3 of 3 
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STATE OF SOlfTI•l CAROLINA 

COUNTY Of DARLINGTON 

Samantha Joanne Carwile. individually and 
As Lhe Pcrso.n.al Rcprcscn.tati,·c of the 
Estate of Marlayna Joan Carwile. 

Plaintiff, 

V 

Chris Andc-rson and Oanicll~ Anderson 

Defendant. 

L'i TIIE FAMILY COURT 
TWELFTH JUDICIAL CIRCUIT 
CASE NO.: 2020,CP· 16-00299 

SECOND Affl l)AVIT OF 
DANIELLE ANDERSON 

1, Danielle Anderson, being duly deposed aod s-woru. st.ates the fo llowing as my 

true and lawful s.tatement: 

1. Tn Oeccmbc-r 20 171, my hu.'iband Chris Andel'.'$Oll, and out children ljvcd at  

 Soutb Carolina. 

2. llle Samantha Cal'\vile and her family (the "'carv.•l1es'') rented a home a¢10ss the 

street from our home. 

3. n,e Carv.iles bad a small chlld. Marlayna. whom wouJd &Ometimcs cro$$ lhe 

str«t and come to our home, v.ith her seven (7} year old brother, to play with our 

childrc11. 

4. Marlayna wa,; very young, about three (3) )'Cars of a,g.c. 

S. One day t,crorc. the December 6, 2017 accident, Martayna crossed the street and 

appeared a1 our house unaccompanied by anyone. \Ve wen: very concerned becau.~ she 

was only 3 rerus of age and the highway betweeo. our home and the C8JV,·ilc"s v.as a very 

busy road Y.ith u lol of car and truck tn:tffic. My husband and my children wal.lced 
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Marlayna across the stR:t.'1 and bacl~ home, aod my hwOOJld talked wilh MN. Carwile 

r~ding (he danger of allowing ~1arlayna to crossing the road alone. After that day 

'.\farlayna was alway~ walked auoss the• street by her uncle. a young boy I believe 10 be: 

about IS yeai:s of age, when she came to our house to play with our children. 

6. On December 6, 20L 7, the day of 1.he acc.lden{, it was late in the afternoon and we 

were ooming home from gro<::e.ry $hopping. As I wus pulling up to our house, I saw 

Marlayna, her 7 year old brother, and their Uncle playing in the front yard of their home. 

When we pulled up in the yard, r sta.rt.cd to unload the groceries frotn the car. Marlayna, 

her 7 year old brother, and her uncle walked up and asked if Marlayna and her brother 

oould play with our kids. The children were carrying toys in their hands. l told thtm t1)at 

it was too late and that it looked as if it was about to rain. ·1 he kids then ask if they could 

show my children their new toys before they Jea,..e. I to!d I.hem they oould quickly show 

my children their toys and then they need to rtlllm home. I <:ontinuod to unload groceries 

from &he vehicle. Short1y thereafter, 1 heard one of my daughter'$ sci:cam. My daughtc.r 

had soc11 the accident. Marlayna had been hjt by a car as she was crossing the road to go 

back home Y.ith her hrother and uncle~ I ran to Marht}na to try to SH\'C her live. \Ve 

performed CPR and did what we couJd. 

7. Loter 1 talked with 1ny daughter about how the accident happened because she 

witnessed the tvents. She told me that Mrulayns's uncle cros.o;ed the mad before she did; 

when M.arlayna attempted to cross the rood 10 j oin her uncle on the other side of the road, 

be told her to wait bcause a car Y..11.S approaching. Once the car pa.-.s Marlaynn ran out 

into the road, bm another car coming from the oppoiiil.t: diroction was coming and struck 

Marlayna. 
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8. VJhen police arrived we talked with 1.he police and answered alJ questions they 

asked. We were also ooniac1 by DSS. We told OSS bow the accident happened and the 

history of the children not being watched by any adu)ts. It is also my understand that 

may neisJ,hors contaclc:d DSS to tell them 1ibout lhe hislOI)' of the: children not being 

supel"\·lscd by .Mn. Carwile or a_ny adult on m.any occasions before the uccideot 

Dk'IIELLE ANDERSON 

Sworn To Before Me Thjs 

Notury Public of Sou caro11na 
My Conimission Expire-.s: 3/30/2021 
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STA TE OF SOUTH CAROLINA 

COUNTY OF DARLINGTON 

) IN THE COURT OF COMMON PLEAS 
) FOURTH JUDICIAL CIRCUIT 
) 

Chris Anderson, Dai,ielle Anderso,1, and ) 
Sa,nantha Joanne Carwile, individually ) 
and as Personal Representative of the ) 
Estate of Marlayna Joan Canvile, ) 

Plaintiffs, 

\ 'S , 

Allstate Vehicle and Property lnsurance 
Company, William Christian Duthom, 
Durham Specialty Insurance LLC, 
Thurmond Brooker, and Brooker Law 
Firm, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

---------=Dccc·-"fc"'n"'dan= ts'"·. ___ ) 

TO: THE ABOVE-NAM!iD DEFENDANTS 

SUMMONS 

YOU ARE HEREBY SU!\,IMO:--IED and required to plead in response to the Complaint in 

this action, a copy of which is ~TVc<l herewith upon you, and to serve a copy of your responsive 

pleading on Plaintiffs' undersigned counsel at their respective offices located at 291 East Bay 

Street, Floor 2, Charleston, South Carolina 29401, and 222 W. Colemon Boulevard, Mt Pleasant, 

SC 29464, within thirty (30) days afl<:r the service hcr<.-of, exclusive of the date of service. If you 

foil to sen•e a responshre pleading within thal lime, then PJaintiffs will have: default e-ntcrec.1 aguins1 

you and apply to the Court for all damages sought in the Complaim. 

(signatures follow! 
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August 25, 2023 

August 25, 2023 

ReSpectfully submitted, 

YARBOROUGH APPLEGATE, LLC 

s/ Dm,id B- Yarborough, Jr. 
David 8 . Yarborough, Jr. 
Reynolds H, Blankenship, Jr. 
291 East Bay Strc.'Ct, Floor 2 
Charleston, South Carolina 2940 I 
843-972-0150 omce 
843-277-6691 fax 
david@yarboroughapplcgatc.com 
rcynolds@yarboroughapplcgatc.com 

Attonie,·~·for Plaintifft 
Chrfs and Danie/le And.e.r:stm 

and 

COBB DILL & HAMMET, LLC 

slflmtt C. Andrews 
Ryan C. Andrews 
222 W. Coleman Blvd. 
Mt. Pleasan~ SC 29464 
(843) 936-6680 office 
rand.rews@cd11lawfinn.com 

Attorne}'for Plaintiff 
Samantha Joam1e Carwile, individual(',' and as 
I'er:umal Represe11Ut11\1t! of the E:ttate of 
Morlayna ,h,tm Can\·ile 
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STATE OF SOUTH CAROLINA 

COUNTY OF DARLINGTON 

} IN THE COURT OF COM~ON PLEAS 
) FOURTH JUDICIAL CIRCUIT 
} 

Chris Anderson. Danielle Anderson. and ) 
Samantha Joanne Ca.rwilc. individually ) 
and as Personal Re-prese:ntalive of the ) 
Estate ofMatlayna Joan Carwile, ) 

Plaintiffs, 

vs. 

Allsuite Vehicle and Property lnsuraoce 
Company, \\'illian'I Christirui Durham, 
Oulliam Specialiy Insurance LLC, 
Thurmond Brooker, and Brooker Law 
firm, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
} 
) 

----------"D"'c"'fc""n"'d=•""'s=·--- ) 

COMPLAINT 
(Jury Trial Requested) 

Plaintiff's Chris Anderson and Danielle Anderson hereby complain of Defendants Allstate 

Vehicle and Property Insurance Company, William Christian Durham, Durham Specialty 

Insurance LLC, Thurmond Brooker, and Brooker Law Firm as follows. Plaintiff Samantha Joanne 

Ca™·ile, i.ndi•,,. idually and as Personal Representative of lhe Est.ate of M11rlayna Joan Caf"\,1/ilc. is a 

plaintiff solely as to the cause of action for declaratory judgment against Allstate Vehicle and 

Property Insurance Company. 

PARTIES. JURISDICTION. AND VEN\JE 

l. This is a civil action for damages arising out of Defendants' acts and omissions 

related 10 a civil ac1ion fiJed against Plaintiffs Chris Anderson and Danielle Anderson in this Court, 

Sam,mtha Joanne Carwlle, ilrdlvidualfy and as Personal Represelltative of the Estate of Marlay11a 

JtJan Carv.ii/e v. Chris Anderson and Danielle Anderson, Civil Ac.lion No. 2020-CP-16-00299 

("the underlying action .. ). 
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2. Plaintiffs Chris Anderson and Danielle Anderson are bolb residents of Darlington 

County, South C.arolina. 

3. Plaintiff Samantha Joanne Carwile was a resident of Darlington County, South 

Carolina, at the time of the incidcnl out of which the underlying action arose, but she is now a 

resident of Florida. 

4. The Darlington Cow1ty Probate Court appointed Samantlla Joanne Carwile as the 

Personal Representative of the Estate of Marlayna Joan Carwile, who was Ms. Ca.rwilc's minor 

daughter. 

S. As Personal Representative of the Estate. Ms. Carwile has an inlercst in the cause 

of action for declaratoiy judg.inem set fott1l herein as ajudg.inent creditor. 

6. Upon infonnation and belief. Defendant Allstate Vehicle and Property insurance 

Compan)· \"AJlstatc .. ) is incorporated in Illinois and also has its principal place of business in 

llli1lois. 

7. Allstate does business in South Carolina; is registered with the South Carolina 

Ocp;1rtmcnt of [nsunmce; and issued the subject homeowners' insurance policy to Chris and 

Danielle Anderson for their home in Darlington Counly. South Carolina. 

8. Upo1l information and belief, Defendant William Christian Durham is a resident of 

FJorcnce County. South Carolina. 

9. Defcndanl Durham Specialty lnsurance LLC is organiv:d in South Carolina and 

has its principal place of business in Florence County, South Carolina. 

10. Upon infomlation and belief, Defendant Thunnond Brooker is a South Carolina 

licensed attorney and a resident of Florence County, South Carolina. 
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11. Upon infonnation and belief. Defendant Brooker Law finn is a sole proprietorship 

owned and operated by Defendant Thunnond Brooker, and it is a resident of Florence County. 

South Carolina. 

12. As set forth below, the Anderson Plaintiffs assert causes of action against Allstate 

for dedaratory judgmenc, insurance bad faith, and breach of contract. 

13. As set forth below. the Anderson Plaintiffs assert causes of action against 

Defendants William Christian Durhnm and Durham Specialty Insurance LLC (collectively. 

"Durham") for professional neg.ligcnoe. 

14. As set fonh below, Anderson Plaintiffs assert causes of ac1ion against Defendants 

Tirnnnond Brooker and Brooker Law Firm (colh.-ctivcly, "Brooker") for legal malpnicticc and 

breach of contract. 

IS. Each Defe.ndant's acts and omissions related directly to th~ underlying, action, 

which proceeded (and continues to ptoceed) in this Court in Darlingcon County. 

16. 

County. 

17. 

18. 

The most substantial part of Brooker' s acts and omissions occurred in Darlington 

The los..'I at issue was in.11ured by Allst.ne. and occurred in Darlington County. 

This Court has personal jurisdiction over the subject matter and the parties, and 

venue is proper in this Court pursuant to South Carolina Code: sections l5•7•30(C)(2) and 15.7. 

70. 

FACTS 

19. The underlying action arose out of an incident in which Samantha Joanne Carwile 

and Justin Baxter's minor daughter, Marlayna, was hit by a car and killed on Ck.."Cember 6, 2017, 

3 

ROA 583



20. Marlayna and her family lived across the street from the Andersons in Darlington 

County, and she was wttlking across 1hc street to go buck home when she was struck by the car. 

21 . As pecsonal representative of the estate of her daughter. Ms. Carwile alleged that 

her daughter was in the care of Chris and Danielle Anderson, her neighbors across the street. 

22. As personal representative of the estate of her daughter1 Ms. Carn,ilc asscned 

claims for survival and wrongful death ugainst Chris and Oanjclle Anderson predicated on multiple 

causes of action, including: (J\) Breach of Fiducial)' Duty and A ssurned O'uty In lt>c."() Parenti.t ; 

(B) Negligence/Gross Ncgligcnce/Negligcnce Per sc; (C) Negligent Infliction of Em.otional 

Dis tress; and (0 ) Loss of Services and Companjonshjp. For funher detail, s.ee the Complaint filed 

in the uoderlying action, attached as Eihibit A. 

23. The Summons and Compla.inl in the underlying action were personaUy served upon 

Chris and Danielle Anderson on April 6, 2020. 

24. As of December 2017 when the incident occurred. the Andersons had a 

homeowners' insurance policy with Allstate. See Allstate Policy No. 990 698 206, ulluched as 

Exhibit B. 

25. The policy J)<riod was July 11, 2017. through July I I, 2018, which cocompassc<I 

the date of the subject incident, 0(.-cember 6, 20 l 7. 

26. As of April 2020 (almost three years alter the underlying incident) when the 

Andersons we.re served, the Andersons bad a new insurance agent, Durham, and they had 

homeowners· coverage with a different insurer. American Modem Home insurance Company 

(''American Modem"). 

27. Promptly after being served, Danielle Anderson called Allstate's customer service 

phone nwnber and spoke wid1 a representative. 
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28. Danielle Anderson informed the Allstate representative of the lawsuit against the 

Ande-rsons and that the subject incident had occurred on December 6, 2017. See Atlidavit of 

Danielle Anderson, dated June 23, 2020, and at1achcd as Exhibit C. which was filed in the 

u.oderlyi.ng action. 

29. The Allstate representative falsely informed Danielle Anderson that because 

Allstate no longer had coverage on rhe Andersons' home, Allstate couJd not open a claim to defend 

or indemnify the Andersons. 

30. On April 9, 2020, Danielle Anderson called her insunmce agent, Durham. 

3 I. Danielle Anderson infonned Durham of the lawsuit against the Andersons; that the 

subject incident had occurred in Oecember2017; that the Andc.rsons had homeowners' coverage 

with Allstate at the time of the inc idem; and that AJLstate had refused to open a claim to defend 

and indemnify the Andersons because the Andersons no longer had a policy with Allstate. 

32. Durham agreed to help and undertook the task of helping the Andersons submit a 

claim to their then-current insurer, American lvfodern. 

33. As a profCssional insurance agent/agency, Durham knew or should hJve known dtat 

Allslale wns, in fact, the. proper insurer 10 which 1he Andersons needed 10 submh their claim. 

34. Durham lmew or should have known that the Allstate representative had incorrectly 

refus.ed to open a claim for the Andersons. 

35. Durham should have but failc<l to advise the Andersons that they nccded to go back 

LO Allstate to submit the claim again, as Allstate was the proper insurer with coverage since its 

policy was in place at the time of the incident. 

36. If Durham had so advised the Andersons, then they would have gone back to 

Allstate to ensure AUstatc opened the claim and provided a defense. 

5 

ROA 585



37. 1\merican Modem denied the claim because il did not have a p0licy with the 

An<lets0ns at the time of the incide1u . 

38. Having improperly refused to even open a claim, Allstate never retained defense 

counsel to defend the Andersons and timely 5ervc an answer to the complaint. 

39. After no answer was served or fi led by the deadline, this Court eotcred the 

Andersons· defuuJt in the unde.rlyingaction on June 15, 2020. 

40. The Andersons received notice of the default via a letter from Ms. Carwilc's 

attorney in June 2020. 

4 l . Within only days of receiving notice of the default, the Andersons hirtd attorney 

Thurmond Brooker aod his Jinn, Btooker Law Finn (again, collectively, "Orooker''), to serve as 

their personal counsel and defend them in the w1derlying actton. 

42. Through Brooker. the Andersons fi led a morion to set aside the entry of default. 

43. On May 26, 202 l, the Court granted the m.ocion and set aside 1he entry or default, 

finding that the Andersons· "conduct suggestfed) they took the Complaim seriously once it was 

served on them and mttde reasonable attempts co nddress the Complaint,·· and further finding that 

the Ande-rsons' "behavior was ... swill and appropria1e." See Order Seuing Aside Entry of Oefauh, 

entered May 26, 2021, at 3. 

44. On March 9. 2022, Ms. Carwilc's anorney served Brooker with discovery requests 

to the Andersons. 

45. Unlike insurance defense counsel who are regularly hired by insurers like A.Hstate 

to defend insweds in civil litigation, Mr. Brooker was apparemly unfamiliar wilh defending cliems 

in personal injury civil actions like the underlying action. 
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46. Brooker foiled to take any steps to respond to the discovery rcques.ts or even make 

the Andersons aware of the requests. 

47. After Brooker failed h) re~pond LO Rule 11 correspondence, Ms. Carwilc's 11uomey 

filed a motion co compel. 

48. On July 21. 2022, the Court entered an order granting the motion and compelling 

the Andersons to respond lo Ms. Curwilc's discovery requests. 

49. Contrary to what an insurance defense lawyer hirt<.I by Allstate would have done. 

Brooker did not take steps to ensure that the Andersons were aware of the Court's order or ensure 

that limcly discovery responses were served within the Clmc specified in the order. 

50. After the Andersons unknowingly foit.:d to comply wilh the order, Ms. Curwilc's 

auomey tiled a motion for sanctions pursuant to Rule 37. SCRCP. 

SL. Although the Cletk ofCoun provided notice of the hearing scheduled for October 

31, 2022, Mr. Brooker fa iled to appear at the hearing. 

52. A lawyer vetted and retained by Allstate would no, have foiled to appear at the 

hearing for no good reason. 

53. On November 17, 2022, the Coun entered an order granting the motion for 

sanctions M.d striking the. Andersons• answer to the complaint 

54. In the order striking the answer, the. Court set forth that it wou.ld ente.r default 

against the Andersons upon motion by J\•ts. Carwile. 

55. Ms. Carwilc's attorney filed the motion for entry of default, and on November 29, 

2022, the Court entered an order plating the Andersons back into default. 

56. On February I 0, 2023. the Court entered an order referring the underlying action to 

a spec.ial referee. 
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57. 1l1e special referee scheduled a damages hearing on April 13, 2023. 

58. The day before the hearing, insurance defense counsel, finally hired by Alls-tme, 

appcurcd and filed a motion to set aside the entry of default. 

59. The Spt.,cial rd't:ret: beard arguments on the morion on the same day as the scheduled 

damages heariog. 

60. The special referee ultimately denied the Andersons· motion to set aside the eutry 

of default. 

61. Consequently, the Andersons we.re unable to defend themsdvt:s on the is.sue of 

liability. 

62. After the damages bearing, the special referee entered a default judgment against 

the Andersons in the amount of $30 million. See Order of Defuult Judgment, entered May 23, 

2023, and attached as Exhibit D, in which the referee sets forth in detail the losses of 1he p'1rcnts. 

63. ln sum, Allstate's negligence in fai ling to honor the. claim and defend the Ander::;ons 

set m motion a series of unfortunate, foreseeable events that caused the Andersons to be 

defonselcs:s in a case in which they had valid, ,·iable defenses on linbility; Durham·s professional 

negligence cotnJ)Ounded Allstate's negligence; and Brooker·s legal malpractice in abandoning the 

Andersons further compounded the negligence of Allstate and Durham. See Exhibit E, Second 

Affid;tvit of Danielle Anderson. setting fonh the Andersons' defenses as to liability. 

64. Jr not for Alls1a1e's wrongful refusal to defend the Andersons. they ,vould have 

bee.n represented by vetted. co,npeten1 insurance defer,se counsel who knew how to defend clienlS 

in civil personal injul)' litigation. 
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65. While post•tritd motions remain pending and an appeal has already been filed, 1hc 

Andersons have already sustained damages a.~ a result o f lhc acts and omissions of Allstate, 

Durham, and Brooker. 

66. If the default j udgment is upheld, then the, post-judgmem interest will add millions 

of dollm 10 the S30 million judgment. 

67. The Andersons own a logging business together. and such a large judgment will 

se\'ercly hinder their ability to obtain credit, both personally and for their business. 

FIRST CAUSE OF ACTION 
(D £CLARATORY J UDCM £~T AS TO ALLS'fATE ON 8£HALF Of ALL PLAll\'TIFFS) 

68. Pursuant to South Carolina Code Title 15, Choptcr 53, the Andersons ond Ms. 

Carwile seek a declaratory judgment that the Andersons' Allstate Policy No. 990 698 206, at1achcd 

as Exhibit B, did require Allstate to de fond and indemnify the Andersons in the underlying action. 

69. Tiu~ Andersons and t,.,fs. Carwile also seek a declaratory j udgment that no exclusion 

in the Anderson.s' Allstate policy applied co either exclude or limit Allstate's duty to defend and 

indemnify the Andersons in the underlying action. 

70. The Andersons and Ms. Carwile also seek a declaratory judg.ment chat all conditions 

precedent to Allstate's duty to defend 3Jld inde1nnify the Andersons were met 

71. This is the only cause of action in this Complaint to which Ms. Carwile is a party. 

SEC01'D CAUSE OF ACTION 
(INSURA 'iC•; B AD FA ITH AS T() Al,1)~·1 .. \1'1': ON e1-:HA1.•· (ff 1"H t: A Nl>F:MSONS) 

72. Al the time of the subject incident, Dec.ember 6, 2017, the Andersons and Allstate 

had a mutually binding. valid, and enforceable contract for insurance, Policy Number 990 698 206. 

See Exhibit II. 

73. Pursuant to the insurance policy, Allstate owed the Ande:Mns a duty of good fa ith 

and fuir dealing. 
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74. As SCl forlh above, A JI state breached its duty of good faith and fair dealing uod was 

negligenl or reckless in numerous particulars, including bul not limited to: 

a. 

b. 

c. 

d. 

c. 

fa iling to recognize that the claim reponed by the Andersons in April 2020 
was a covered claim: 

fa iling to open the claim; 

fa iling to hire competent insurance defense counsel in a timely manner to 
defend lhe AnderS()ns; 
fa iling to secure no extension to answer or ensure that an answer was timely 
served; and 

otherwise failing to act as a reasonable insurer would have under the 
circumstances to prevent its insureds from being placed into default. 

75. As additional evidence o f its bad faith toward 1hc Andersons, Allstate has recently 

fi led an action in federal cow1 for decla.ratOI')' judgment in which Allstate is making the friyoJous 

claim tha1 coverage for 1hc subject incident was excludOO under the policy because the policy 

excludes claims of negligent super .. ision "arising out of' the use of a motor vehicle, when the 

poJjcy cleady refers to claims of negligent s:upervi.sion involving the Andersons' own ve-hicle, not 

a claim involving some stranger's use of the stranger"s vehicle. 

76. Also as ~dditiona1 evidence of its bad faith toward the Andersons. Allstate has 

allegtu in both the underlying action and the declaratory judgment action thal its first notice of the 

Carwile claim was when w1dersigned couns.el ser.'ed a s:ubpoc11a on Allstate in March 2023. 

Allstate is aware of Mrs. Andersons· affidavit in which she stated under oath that she bad called 

Allstatt! promptly after bci.ng St!rv<..-d with the Carwile suit papers in April 2020. See Exhibit C. 

Allstate has essentially c.alled its insured, Mrs. Anderson, a liar. 
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77, As a direcl and proximate result of Allstate's acts and omissions. the Anders-0ns 

have sustained actual, consequcnliul, and incidental damages, including but not limitetl to the S30 

million judgment, post-judgment interest, attorney fee~~. and damaged credit. 

78. The Andersons arc entitled to a judgment against Allstate for all of their actual. 

consequential. and incidental damages. 

79. 

RO. 

The Andersons are e.ntitled to an award of puniti\'C damages against Allstate. 

11le Andersons are entitled to an award of prejudgment interest against Allstate. 

T HI RD CAUSE Of· ACTION 
(BREACH OF CO~TRACT AS TO ALLSTATE ON OtllALPOF Tilt A.NOERSONS) 

SJ. At the time of the subject incident, December 6, 2017, the. Andersons and Allstate 

had a mutually binding, valid, and enfotceable contract for insurance, Policy Nwnber 990 698 206. 

Sc, Exhibit 8. 

82. Allstate breached thut controct of insurance in numerous rcg11rds, including hut not 

limited to: 

a. 

b. 

c. 

failing to recognize that the claim reported by the Andersons in April 2020 
was a covered claim; 

fai ling to open 1hc claimi 

fai ling to hire competent insurance defense cotinscl in a timely manner t(l 

dt.!ft:nd th!.! Ande-rsons; 

d. fai ling l() secure an extension 10 answer or ensure that an an,swer was tirnely 
served; and 

e. othe,":ise fai ling to act as a reasonable insure.r would have under the 
circumstances to prevent il~ insw·eds from be.ing placed into default. 
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83. As a direct and proximate result or A11state's breach of contnact, the Andersons 

have sustained actual. consequential, a1ld incidental damages, includin_g bul not limited to the S30 

million judgment. post-judgment interest, attorney fees, and damaged credit. 

84. The. Andersons are entitled to a judg,:m.:nt against Alls111tc for all of their actual. 

consequential, and incide.ntal damages. 

85. Because Allstate breached the contrnct in bad faith as set forth above, the 

Andersons are entitled to an award of anomey fees and costs against Allstate pursuant to South 

Carolina Code section 38-594-0. 

86. The Andersons are entitled to an award of prejudgment interest against Allstate, 

87. 

FOURTH CAUSE OF ACTION 
(PROFESSIONAL NE.GL-IGEt<iCE ,\ S TO D URHA~f 0 £rtKOANTS 

ON BEHALF OF THE M"OE.RSOKS) 

Mr. Durham and Durham Specialty Insurance LLC (again. collectively. "Durham .. ) 

voluntarily undertook a duty to the Andersons when Durham agreed to advise and help them aner 

Allstttlc had \\<Ton_gfuU)· refused to open 1hc claim, 

88. Durham undertook a duty to gi\·c reasonable, compctcn1 ttdvice regarding which 

insurance company likely had insurance coverage for the underlying action. 

89, As a professional insurance agent/agen,cy, Durham undettook a duty to give the 

type of advice that a reasonable. competent professional insurance agent/agency would give Wlder 

s imilar circumstances. 

90. Durham knew or should have known that Allsm1e was the insurance compnny with 

CO\'erage and an obligation to defend die Andersons, because Allstate was the insurance compaoy 

that had an acti\'e policy on the Andersons· home at the. time of the subject incident. 
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91. Durham br~chcd his/its duty in fai ling to recognize AJl1,'tatc's error in refusing to 

open 1bc claim and provide a defense and coverage to the Andersons. 

92. Durham hreac:hed hii:./i1i:. duty in failing to inform the Andersons of 1he S3me and 

advis ing the.in 10 go back to Allstate to submit the claim. 

93. In breac.bing his/its duty to the Andersons, Durham was negligent or reckless. 

94. As a direct and proximate result of Durham's acts and omissions, the Andersons 

have sustained act·ual, c(msequential, and ineidentnl damages, including but not limited to the $30 

million judgment, post-judgment interest, auomey fees, and damaged credit. 

95. The Andersons are entltled to a judgment against Durham for all of their acn1al, 

consequential, and incidental dam~1gcs. 

96. The Am.kn)ons arc entitled to an award of punitive. damages 11gainst Durham. 

97. The Ande.rsons are entitled 10 an award of prejudgment interes1 against Durham. 

FIFTH CAUSE OF ACTION 
(LEGAL MALPf<ACTIC£ AS TO 8ROOK£R 0£F£N"OAl'ffS ON 8£HAU ' OFTH£ ANDERSONS) 

98. The Andersons had an attomey..client rclationsbjp with Mr. Brooker and Brooker 

Law Fim1 (again, c-0llectively ... Brooker"). 

99. Brooker agreed to represent rhe Andersons in the tmderl}•i.ng action, and in 

exchange the Andersons paid Brooker SI0.000.00. 

lOO. Brooke-r's scope of representation in the w1derlying aetion was not limited to the 

initial motion to set aside the entry of default. 

IOl. The Court never relieved Brooker as counsel for the Andersons, a.nd th<..Teforc his 

duties to the Andersons remained intac.1 throughout the litigation. 

102. As their auome.y, Brooker had a fiduciary duty 10 lht Andersons to act in their best 

interests. 
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103. Brooker had a duty to re1>resem the Andersons con1petently pursuant to Rule 1. 1, 

IU'C, Rule 407, SCACR. 

104. Pursuant to Rule 1.3, RPC, Ruic 407, SCACR., Brooker had a duty to act with 

reasonablt! diligeoCt!• and promptnt!SS in representing the And(.'1'$0ns. 

105. Pursuant to Rule 1.4, RPC, Rule 407, SCACR, Brooker bad a du1y to reasonably 

communicate with the Andersons about what was bappcnjng in the underlying action. 

106. Brooker breached his/its duties to the Andersons by utterly failing to res.pond to or 

communicate with lhc: Andersons about M,s. Carwile',s di.scovcry requests. Rule 11 consultation.s, 

motion to compel, motion for sanctions, and motion for entry of default. 

J 07. Brooker breached his/its duty to the Andersons by fail ing to properly comply \\1ith 

the order compelling the Andersons to respond to disCO\'er)' and by failing to attend the hearing on 

the motion for sanctions. 

108. In breaching his/ its duties co the Andersons, Brooker was negligent or reckless. 

109. As a direct and proximate result of Brnoker·s acts and omissions, the Andersons 

ha,,e sustained uctual, consc..-qut:nti11l, and incidental damages, including but not limited to the $30 

million judgment., post-judgment interest, attorney fees, and damaged credit. 

110. The Andersons are entitled to a judgment against Brooket for all of their actual, 

consequential. and incidental damages. 

111 . The An<lersons are entitled 10 an award of punitive damages against Brooker. 

112. The Andersons ate entitled to an award of prejudgment interest against Brooker. 

113. Pursuant to South Carolina Code section 15-36-100(8), this cause of action is 

supported by the affidavit of South Carolina attorney Benjamin Houston Joyce, attached us 

Exhlbh F. 
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SIXTII CAUSE OF ACTIOl'i 
( BK}:ACH OF CONTRACT AS TO B ROOK ER 0 £F£/liOA""TS ON 8 f.tlAl.·Ji oi;· THE A NDERSONS) 

l 14. The Andersons had a valid, enforceable contrac-t with Brooker pursuant to whic.h 

Brooker agreed to rcprcscm the Andersons in the underlying action, and in exchange the 

Alldersons paid Brooker $ I 0,000.00. 

11 S. The contract C.(mtainc.-d implied terms that Brooker would perform competently and 

diligently, and that he would reasonably communicate with the Andersons about the litigation. 

116. The contract also contained an implied tem1 that Brooker would LlOt abandon the 

Andersons and cause them to have tbeir answer stricken as a Rule 37 sanction. 

117. Brooker violated those terms of the contract and thus materially breached the 

contract. 

118. As a direct and proximate result of Brooker"s breach of contract the Andersons 

have sustained actual, consequential, and incidentnl damages, including but not l,imjte(( to the $30 

million judgment. p0s1-judgmen1 interest, att0mey fees, and damaged cn:di1. 

119. The Andersons are entitled to a judgment against Brooker ror all of their actual, 

consequential, and incidental damages. 

120. The: Andersons are entitled to an award of prejudgment interest agains1 Brooker. 

121. Pursuant to South Carolina Code section 15-36-100(0), this cause of action is 

supported by the affidavit of South Carolina attorney Benjamin Houston Joyce, attacbcd as 

Exhibit F. 

WHEREFORE, having fully pleaded against Defendants, all PlainlilTs respectfully pray 

for a declaratory judgment against Allstate as set fonh above; for dle-coses of tllis action; and for 

such other and further relief as che Coun deems just and proper. 
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In addition, the Anderson Plain1iffs reSpectfu11y pniy for judgment agai.nst Defendants, 

jointly and severally, for all actual, consequential, and incidental damages caus<.-d by Defendants' 

acts and omissions~ for an award of prejudgment interest against Defendants; for an award of 

punitive damages against each Defendant; and for an award of attorney fees against Allsrote. 

August 25. 2023 

August 25, 2023 

Respec1fully submiucd. 

YARBOROUGH APPLEGATE, LLC 

sf David B. Yarborough, Jr. 
David B. Yarborough. Jr. 
Reynolds H. Blankenship, Jr. 
29 l East Bay Stree-t, Floor 2 
Cbarlcs1on, South Carolina 2940 I 
843-972-01 50 office 
R43-277-669 I fax 
david@yarboroughapplegnte.com 
reynolds@yarboroughapplegate.com 

Anorneys for Plaintiffs 
Chris and Danielle Anderson 

and 

COBB Dill & HAMMET, lLC 

sf R)'aft C. Andrews 
Ryan C. Andrews 
222 W. Colemon Blvd. 
M1. Pleasant, SC 29464 
(843) 936-0080 oflicc 
randrews@cdhlawftnn.com 

Artorney for Plaintiff 
Samamha Joanne Can1.:i/e, individually 011d as 
Pe.rso11al Represemativc of the £stare of 
Marlay11a Joan Candle 
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STATE OF SOUTH CAROLfNA 

COUNTY OF DARLINGTON 

) IK THE COURT OF COMMON PLEAS 
) FOURTII JUDICIAL Cl.RCUIT 
) 

Chris Anderson, Danielle Anderson, and ) 
Samantha Joanne Carwile, individually ) 
and as Personal Representative of the ) 
Estate of Marlayna Joan Carwile, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

) 
Allstate Veluclc and Property Insurance ) 
Company, William Christian Durham, ) 
Durham Specialty Insurance LLC, ) 
Thurmond Brooker, and Brooker Law ) 
Finn, ) 

) 
Defendants. ) 

1~· 
I /3 

AFFIDAVIT OF ATTORNEY 
DF.NJA~[IN HOUSTON JOYCE 

PERSONALLY APPEARED BEFORE MI;. Benjamin Houston Joyce, who after being 

duly swom deposes and says: 

1. I am an attorney at law with an active litigation practice 01 Lesemann & Assoc-iates 

in Charleston, South Carolina. 

2. I earned my juris doctorate degree from the Charleston S<:hool of Law in 2012. 

3. I became licensed to prac.ticc law in South Carolina on May 13, 2013. 

4. As a practicing litigator with more lhan ten years of continuous experience, I am 

qualified to give expert testimony on the standard of cw-e and professional responsibilities of a 

South Carolina attorney representing clients in South Carolina court$. 

S. I have re,~ewed the Complaint in this civil action, partic.ularly the Plaintiffs' 

allegations against Defendant Thurmond Brooker and Brooker Law Firm (collectively, 

I 
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6. The Complaint sets forth multiple acts and omissions by Brooker that constitute 

professional negligence. 

7. As Chris and Danielle Anderson's lawyer in the civil action brought against them 

by Ms. Carwile, Brooker owed the. Andersons a fiduciary duly to act with the utmosl care for the 

Andersons and in furtherance of their besL inlerests. 

8. Brooker owed tlte Andersons a duty to act as a compe.Lent attorney. See Rule 1.1, 

RPC, Ruic 407, SCACR . .. In South Carolina, attorneys are required to render services with the 

degree of skill, care, knowledge, and judgment usually possessed and exercised by members of 

lhc profession: Holy Loch D/,tr/butors, Inc. v. Hi1<·hcock, 340 S.C. 20, 27, 531 S.E.2d 282, 285 

(2000) (citing Norris v. Alexander, 246 S.C. 14, 142 S.E.2d 214 (1965)). 

9. Brooker also owed the Andersons a duty to act \\ith reasonable diligence and 

prompmess. See Rule I .3, RPC, Rule 407, SCA CR. 

10. Brooker ov,ed the AnderSons a duty 10 reasonably communicate Ytith Lhe Andersons 

and keep them updated as to the status of the case as it v.,ai. progressing. See Rufe 1.4, RPC. Rule 

407, SCACR. 

11 . All of these duties form the standard of care for an attorney in South Co.rolina. 

12. fn my opinion, in the Complaint the Ande.rsons set forth numerous factual 

allegations that, if proven, demonstrate thal Brooker violated each of the duties identified above 

and failed to adhere LO the s1andard of care. In other words, Brooker committed numerous acts 

and omissions that consLitutcd professional negligence. 

13. My opinion is based on the follov.ing factual allegations: 

A. Brooker failed to respond to Ms. Carwilc-!s interrogatories or requests for 

produc.tion, and Brooker failed Lo communicate with lhe Andersons about the 

request(; and the need to respond to them in timely fashion. 
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B. 

C. 

Brooker fai led to respond lo Ms. ~iJc•s Motion to Compel. 

Brooker failed to comply with the Court's order compelling the Andersons 

to respond to the discovery requesls, and Brooker failed to reasonably communicate 

with the Andersons about the need to comply with the order. 

0. Brooker failed to respond to Ms. Carwile' s attempts to resolve the matter 

without f urthcr Court intervention. 

E. Brooker failed to respond to Ms. Carwile-'s Motion for Sanctions,, and even 

failed to appear at the hearing, 

14. All of these breaches of the Rules of Professional Conduct and the stmdard of care, 

identified above, caused the Andersons to be placed back into default. 

IS. Being placed into default caused the Andersons to lose their ability to dt:fcnd 

themselves on the issue ofUabiJity. 

16. But for the numerous negligent actS and omissions of Brooker identified in the 

Complaint and above, the Andersons would not ha1o·e a $30 mil1ion default judgment agains1 them. 

17. I have reviewed the fee ng:reement between Brooker and the Andersons. 

18. The foe agreement did not limit Brooker's role in the litigation such that he should 

be excused for any of the acts or omissions above. 

19. I hold all of these opinions to a reasonable degree oflegal cer1ainty. 

20. I have been retained as an expert witness for the Andersons. 

21. These opinions are subject to expansion and moderation as further evidence or 

issues de\•elop. 

Funher this affiant sayeth not. 

[signature follows] 
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AFFIOA \'lT OF 8£.NJAMJS H ous·ro.s .I OYCE 

!Signature Pagel 

SWORN TO AND SUBSCRIBED before me 
This JS da of..dl:!4~l.C_ 2023. 

Nota,y Public for tl,e State of South Carolin• 
My Commission Expires: ...fiJ/ 0 /_P~/ _ 

BcnM:y:cc=::::::-=-. _ _ _ 
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Limehouse v. Hulsey 

Supreme Court of South Carofina 

March 6, 2013. Heard; June 26. 2013, Flied 

Opinion No. 27279 

Reporter 
404 S.C. 93 "; 744 S.E.2d 566 ••; 2013 S.C. LEXIS 157 •-; 2013 WL 3200608 

Lawton UmchOvsc. Sr., Rcsponefont, v. Paul H. Hulsey 
and The Hulsey Litigation Group, LLC. Politioncm. and 
Lawton LimehOuse. Jr .. Respondent. v. Paul H. Hulsey 
and The Hui.Sey Litigation Group, LLC, A&ipellants. 

Prior History: F1) Appeals From Charleston County. 
Appellate Case No. 2011-196246, Appellate Case No. 
2010-151573. Daniel F. Pieper, Circuit Court Judge, 
Roger M. Young, Circuit Court Judge. 

Limehouse v. Hulsey, 397 S.C. 49, 723 S.E.2d 211, 
2011 S.C. App. LEXIS 171 (S.C. Ct App., 2011/ 

Disposition: REVERSED, 
REMANDED. 

Core Terms 

VACATED. AND 

state court, federal court. remand order, mailing, default, 
damages. Appeals. prOC$8dings. certified copy, 
removal, cases, entry of default, punitive damages, 
district oourt. subjecl matter jurisdictioo, cross­
examinatioo. courts, notiee, t0118d, circuit court., 
pleadings, resuming, federal law, parties, void, lack of 
subject matter jurisdiction, court's jurisdiction, actual 
damage, post-defaul1, divested 

Case Summary 

Overview 

HOLDINGS: (1)· As the federal court's order remanding 
a case back to state coon was not certified, as required 
by 28 u.S.C.$, § 1447/c), the state court procooctings 
conducted after thO federal court's onlty of the remand 
order were void; therefore, the default judgments the 
state court entered in favor of respondents and against 
appellant co~ not stand; (2)-The 30-day time period for 
appeltant to fi.le an answer was tolled until the state 

court resumed jurisdiction; (3)-Pursuant to Howard v. 
Holiday, Inns, Inc., which remained good law after the 
enactment of S.C. R. Civ. P. 55(b)(2). the trial court 
properly precluded the defaulting appelant from 
engaging tn discovery and limited his participation in the 
hearing on damages to aoss.-ex.amination and ob;ection 
lo respondent one's evidence. 

Outcome 
The jl>dgments were reversed. 

LexlsNexls® Headnotes 

Civi PrOC$dure > ... > Removal > Postremoval 
Remands > General 0v8f'View 

Clvi Procedure > Prchmlnary 
Considerations > Removal > General Overview 

HN1(.l.J R•moval, Postremoval Remand& 

28 LJ.S.C.$. § 1446(d) provides that after an action has 
been removed to federal court. the state court shall 
proceed no further unless and unlil the case is 
remanded. 

Civil Procedure > ... > Jurisdiction > Subiect Matter 
Jurisdictioo > General Overview 

Govemmen1s > Couns > Authority to Adjucl~ate 

Civil Procedure > ... > Removal > Postremoval 
Rema.nds > JuriSdidion.al Defects 

HN2f~ Jurisdiction, Subject Matter Jurisdiction 
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A remand order lhat is based on lack of subject matter ~ (.!.) Jurisdiction Over Actions, Concurrent 
jurisdiction i$ governed by 28 u,s.c.s, § 1447(c). Jurisdiction 
SecJion 1447/c). entitled ·P,ooecfvre after removal 
generaly," provides that 3 molion to remand the case Although federal and s.tale courts form one system of 
on the basis of any def&el other than lac:k of subject Jurisprudence. f8d8fal courts have no general 
matter jurisd!CtiOn must be made wilhin 30 days after supervisory power over tho stale courts, and there is 
the filing of the nobee of removal uncsor 28 u .S.C.S. § nothing a state court can do to affect federal practioe 
1446(tt}. If al any lime before final judgment it appear'$ and procedure. The courts of the two jucisdictioos are 
th.at tho district court laeks subjed matter jurisdiction, not foreign to each other, nor to be treated by each 
the case Shall be romat'ldod. A certified copy or the olher as sucn, but as courts of lhe same country, having 
order of remand shall be maOOd by the clerk to the clerk jurisdiction partly different and partly concurrent 
of the s~te court. The state oourt may thereupon 
proceed with such case. § 1447(c). 

Civil Procedure > Preliminary 
Considerations > Jurisdicoon > General Overview 

Governments > Courts > Authority 10 Adjudicate 

Civil Procedure> ... >Jurisdiction > In Rem & 
Pe<sooaJ Jurisdicik>n > General OveMew 

CMI Procedure> ... > Jurit.dlciion > Subject Matter 
Jurisdiction > Genetal Ovetvlew 

HNJ(i!.] Preliminary Considerations., Jurisdiction 

Jurisdiction i$ generally defined as tno authority to 
decide a given case one way or the other. Without 
jurisdiction, a court cannot proceed at a.II in any cause; 
jurisdietion is the power to declare law, and when it 
ceases lo exist, the only fund ion remaining to a oourt is 
that of announcing the fact and dismissing the cause. 
Specifically, jurisdiction is composed of three elements: 
(1) personal jurisdiction; (2) subjeci matter jurisdiciion; 
end (3) the court's power to render the particular 
i'odgment requested. 

Civil Procedure > ... > Subject Matter 
Jurisdiccion > Jurisdiction Over 
Actions > Concutrent Jurisdiction 

Governments > CouflS > Authority to Adjudicate 

C4vil Procedure > Prel!minary 
Considerations> JurisdiCtiOn > General Overview 

Civil Procedure > Preliminary 
Considerations> Federal & State 
Interrelationships> General Ovel"lliew 

Civil Procedure> Preliminary 
Considerations > Removal > General Overview 

Civil Procedure > ... > Subject Matter 
Jurisdiction > Jurisdiction Oves Ac1ions > General 
OvetVlew 

~ ,t.J Preliminary Considerations, Removal 

A case filed In state oourt may be removed to fcdcatl 
court Only when tho case originally ooukl have been 
tiled In f&del'al court. 28 U.S.C.S. § 1441(a) authorizes a 
defendant to remove any civil action brought in a &late 
court of which the d istrict courts of the United States 
have ()(iginal jurisdiction. Only state-00urt actions that 
originally could have been med in federal court may be 
removed to federal court by the defendant. 

Civil Procedure > ... > Diversity 
Jurisdiction > Amooot in Controversy> General 
Overview 

Civil Procedure > ... > S...bject Matter 
Jurisdiction > Federal Questions > General 
Overview 

HN§l,i,J Olver,lty Jurtsdlctlon, Amount in 
Controversy 

A fedetal court has subject mauo.r jutisdiction ovef 
primarily two types of cas-es: (1) those involving federal 
question jurisdicli0n, which arise under tho Constitution, 
iaws, 0t treaties of the United States:: and (2) those 
involving d i'versity jurisdiction, whieh include parties who 
are residents of different states and the amount in 
controversy exceeds $ 75,000. 28 U.S.C.S. §§ 1331, 
1332, 
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CMI Procedure > Preliminary 
Considoratioos > Removal > General Overview 

Civil Procedure> ... > Jurisdiction> Subject Matte< 
Jurisdiction > General Overview 

l:t!af..!.] Preliminary Considerations, Removal 

Removal proceedings impact the jurisdiction of the state 
court in that removal of a state cas.e to federnJ oour1 
divests the state court of jurisdiC(ion, Although mosl 
cases speak in terms of "divesting" the state oourt of 
jurisdiclion duriflg removal proocodlngs, the more 
accurate tetmi.nology is a "suspension" of the state 
court's jurisd;ction. 

Civil Procedure> ... > Jurt:sdictlon > Subject Maner 
Jurisdiction > General Ovetvi8W 

HNB{~ Jurisdiction, Subje-ct Matter Juris-diction 

Subject matter jurisdiction is the power to hear and 
dotermine cases of the general class to which the 
proceedings In question belong. 

Civil 
Procedure > ... > Pleadings > Complalnts > General 
Overview 

Civil Procedure > ... > In Rem & Personal 
Jurisdiction > In Pel"SOOam Adions > Go.ncral 
Overview 

Civil Procedure > ... > Service of Proc8M > S8NiC8 
of Sum.moos > General OvcMCw 

HN9(A J Pleadings, Complaints 

A court acquires personal jurisdiction <:N8r tho parties 
once the aO'OOn is commenced by the filing and seniice 
of the summons and complaint 

Clvd Procedure> Remedies> General Overview 

Govemments > Co...-ts > Autho,ity to Adjudicate 

Civil Procedure> ... >Jurisdiction> Subject Matter 
Jurisdiction > General Overview 

Civil Procedure> Preliminary 
Consider1:1tions > Equity > Relief 

t:t.tt1Ql:A ) CMI Procedure, Remedies 

~Power" refers to the court's ability, wtien it ha& subject 
matter jurisdiction, to grant equitable and legal relief to a 
party. 

Civil Procedure > Preliminary 
Considera1ions > Removal > General Ovecview 

Governments > l egislation> Interpretation 

Governments > Legislation> Types of S1atutes 

HN1 t(A J Prellmlnary Consideration$, Remov al 

Because removal p,ooecdlnos, e.ncroach upon a state 
court's jurisdiction. removal statutes must be strle.fly 
construed and any doubts are to be rcsotved In favor of 
state court jurisdiction and remand. The removal statute. 
which is nationwide in its operation, was intended to be 
uniform in its application, unaffected by local law 
definition or cha1'3Cterization of the sub;e~ matter to 
which it is to be applied. Hence the Ac1 of Congress 
mu.st be construed as setting up its own criteria, 
Irrespective of local law, for determining in what 
Instances suits are to be mmoved from the state to the 
federal courts. 

Govemments >Legislation> lnte,pretation 

HN1~A.) Ltg1slatlon, Interpretation 

As the rules of staMory construction dictate, it is 
necessary fo, courts to consider the leglslattve hlstocy In 
order to effectuate the purpose of the statute. Where the 
language of an act gives rise to doubt o, uncertainty as 
to legislathre intent. tho co.1stn,ing court may search for 
that intent b8yond the bOrders o{ the act itself. 

Civil Procedure > ... > Removal> Postremoval 
Remands > General Overview 

ttttU[.!.J Re-moval, Postremoval Remands 

The histoiy and ptain language of 28 U.S1QS, § 14471c) 
leave no doubt that Congress made the malllng of a 
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certified copy of the remand order the dct01rninablc 
jurisdictional event after which th8 state court can 
exercise conltol wer the case without rear of further 
fcdoral lntorfe<ooce. Congress purposefully included the 
mailirlg of a certified Ofder as a ju.risdid ional 
requirement and, thus, the mere entry of an order is n01 
self-ex.ecu1:ng as to the jurisdtction of the stale cour1. A 
§ 1447/c} order of remand is no1 self-exeQ.Jting. This 
provision creates legal significance in 1.he mailing of a 
certified copy of the remand order in terms of 
determining the time at 'Nhich the district court Is 
djves!ed of jurisdiction. On that basis, the federal coun. 
is not diveited of jurisdiccion until the remand order, 
citing the proper basis under § 1447/c). is cer11fied and 
mailed by the derk of the dis1ri,c1 court. 

Governments > Legislation > Interpretation 

Governments> Courts> Judicial Precedent 

l:tttUl.;!;J Legislation, Interpretation 

While a state court is bound only by the Uni1ed S1ates 
Supreme Court.. if the lower federal courts are uniform 
on their interpretation of a federal statute, the slate 
court. in the interest of preserving unity, will give 
considerable weight 10 those courts' interpretations of 
fedeial law and find them to be highly persua$ive. 
However, if lhe federi:11 courts are ,c:,ht, the state coon 
may elect to follow those decisions it believes to be 
better reasoned. 

Civil Procedure > ... > Default & Oefau11 
Judgments > Oefautt Judgments > Entry of Default 
Judgments 

Civil Procedure > ... > Service of 
Prooess > Methods of S8'Vice > G<tneral Overvie•N 

tittU(.;!;I Default Judgments, Entry of O.fault 
Judgments 

~• S.C. R. Civ. P. 77(d). 

Civil Procedure > Pleading & 
Practioe > Pleadings> Answers 

Civi1 Procedure > ... > Subject Mallet 
Jurisdiction > Jurisdiction Over Acttons > General 

Overview 

Civil Procedure > Preliminary 
Consideralions >Removal> General Overview 

Civil Procedure > ... > Removal > Posttomoval 
Remands > General OveMew 

Civil Procedure> ... > Pleadlngs > Time 
t.lmltatloM > General OveMOw 

ttl!1§{A J Pleadlngs, Answers 

Once a case is r&moved to fOderal court, the state 
court's jurisdielion ts suspendad or hekl in abeyance 
un~ the case Is property rcm.a!\dcd. \\/hen lhe state 
court resun'IM juriSdid ion, it has a duty to proceed as 
thoug.h no removal had been attempted. Thus, the time 
for fll fng an answer Is tolled until the state court resumH 
jurisdiction. 

Civil Procedure > Pleading & 
Practice > Pleading,s > Answers 

Civil Procedure > Preliminary 
Considet1:1tions > Removal > General Overview 

Civil Procedure> ... > Pleadings> Time 
LlmitatlOM > General OV$f\lleW 

l:!t!!l(A J Pleadings, Answers 

Removal of a state court case to federal court tolls the 
time period r0t filing responsive pleadings. 

Civil Procedure > ... > PretriaJ Judgments > Default 
& Default Judgment& > Oefaull Judgments 

Civil Procedure > Remedies > Damages > General 
Overview 

HN18{~ ] Default & Default Judgments, Default 
Judgments 

s .c . R. Civ. P. 55(b)(2) provides that. in cases where 
default has been entered and the plalntiff's damages are 
not a sum certain, a trial judge may schedule a hearing 
on damages if il would onabkt tho oourt to enter 
judgmenl OS k> carry ii into effecl, ii is necessary to take 
an account or to determine the amount of damages or lo 
establish the truth of any averment by evidence or to 
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make an lnvostigation of any other matter. 

Civil Procedu1e > ... > Prettial Judgments> Default 
& Oefautt Judgments > Defauh Judgments 

Civil Procedure > Remedies > Damages > General 
Overview 

HN19(1.] Oefautt & Defautt Judgments, Default 
Judgments 

The Supreme Coun of South Carolina has a$$8SS8d 
three appc-oaehes as to hO'-"'' a defaulting defendant can 
contest the issue or damages. It has noted that It cou·1d 
al)ow damages to b8 determined: ( 1) in an ox parte 
proceeding, denying the defendant any right to 
participate; (2} after a full adversary contest. including 
the right of the defendant to produce evidence in 
rebuttal or in mitigation; or (3) with defense counsers 
particip~tion limited to cross~xamination and objec~ion 
to pl3intiff's evidence. The supreme court has found the 
third approach to be the proper one and has approved it 
for use In trio couns of Soulh Carolina.. 

Counsel: A. Camden Lewis, Keith M. Babood<., and 
Ariail Elizabeth King. au o( Lt,wis Babcock & Griffin, 
LLP, of Columbia; Robert H. Hood and James Bernard 
Hood, of Hood Law Firm, LLC, of Charteston, Deborah 
Ha1rlson Sheffield, of Columbia, John K. Weedon. of 
Hinshaw & Colbenson LLP. of Jacksonville, FL, for 
Petitioners and Appellants. 

Frank M. Cis-e:, of The Law Firm of Cisa & Dodds, LLP, 
of Mt. Pleasant, for Respondents. 

Judgos: JUSTICE BEATTY. TOAL, C.J., HEARN, J ., 
and Acting Ju:st>Ce James E. Mo0te, concur. 
Kl'rrREOGE. J .. concurring in resutt only, 

Opinion by: BEATTY 

Opinion 

[•95] ("567) JUSTICE BEATTY: Lawton Limehouse. 
Sr. ("Father") and Lawton LlmchOusc, Jr. (~Son~) 
separately sued Paul Hulsey, an attomey, and Hulsey's 
law practice (collectivety, "Hulsey"} for defamation 
arising wt of &tatements Hulsey ( .. 568) made 
regard;ng L&L Servkes, LLC ('L&L"J, a staffing agency 
owned and operated by Father and Son. Hulsey 
removed the case to fod-eral court based on an 

underlying RICO aetion1 involving the r96) operation 
of L&L. The federal court remanded r -21 the case to 
state court on the ground it lacked federal question 
jurisdiction over the is.suos pr8&0nted. After thO romand. 
the state court clerk of court e-nt&ied a defaull against 
Hulsey. 

Folcw.•ing a damages hearing, a jury awarded Falhe.r 
$2.39 million in actual damages and $5 million in 
punitive damages. The Court of Appeals affirmed. 
Limehouse v, Hvl$Cy, 397 S,C, 49, 723 S E.2d 211 
(Cl. ADP· 2010. While the appeal in Father's case was 
pending, a damages hearing wa.s held for Son's case. A 
Ju,y awarded Son $1 millon In actual damages and S2.6 
mil lon In punrtNo damages. 

This Cour1 gtanted Hulsey"s petition for a writ of 
oertiofari lo r$Vi8'W lhe opinion of tho Court of Appeals. 
Subsequently, this Court issued an ol'der certifying lh6 
appeal in Son's case pursuant to Rult, 204(b), SCACR. 
Because the disposffive is.sue in each ease is identical, 
we consolidated the matters for oral argument and for 
the pu,pose of this oplnlon.2 As w!B be discussed, we 
f.nd the state court proceed·ngs are void as the lack of a 
oenified remand order precluded the state court from 
resumillg jurisdiction r-3] over the cases. Aooordingly, 
we reverse the decisioo of the Court of Appeals, v&eate 
the state court proceedings, and remand to the circuit 
court to recommence the cases from tho procedural 
point at which the stale court receiv&d a certi fied 
remand order from the federal court. 

I, Factual/Procedural History 

Father and Son owned and operated an employmen1 
staffing agency known as L&t Sorviccs, LLC, which was 
located in Char1eston County. Betl.veen February 11 , 
2004, and February 24. 2004. Tile Post and Courior 
published four artic:los conc:eming housing raids 
perfotm8d on homes rented by L&l and fin6s aSS6$$0d 
fa overcrowding, inad&e;uate heating and plumbing, and 
ruooing illegal boarding houses. On Sunday, March 21, 
2004. The Post and Courier published a front page 

1 "RICO" is an acronym for the Raekete« lnl'k!enced and 
COtn.it>l Org;)niz.,tlon$ ACI. 18 U.$.C.A. §§ 1961-1968. 

1 See fiuf9 214, SCACR ("Whe1c thc1c is more than one 
appeal from the same order, fudgmenl, docision or docree. or 
~e the same question Is Involved in two or more appeals in 
different cases, the appellate court may, In its dlscreUoo, order 
me appeal to be consoi!dl'lted.~). 
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article cntiUod. "Th& Hldd&n Eoonomy, Local co~any 
aCOJSQd of trafficking in illegal immigrant tabor." Several 
of l ["97] &L's employees were interviewed and quoted 
[" .. 4) in the article, The employees admitted they were 

undowmented and accused L&L of selling them false 
citizen.ship document$ and failing to pay for overtime 
work. 

On April 23, 2004, Hulsey filed a class action lawsuit in 
federal ooun on behatf of forme, employees of L&L, 
a.lleging violations of the RICO Act and other state and 
federal laws (the "RICO case"), Hulsey named Father. 
Son, and L&l as defendants In the RICO case. In the 
Complalnt. It was alleged that defendants hired 
unc:Socumcnted w0tk8'S Md exploited them under tho 
throat of Cklport.atioo by falling to pay overtime wag&s, 
manufacturing and providing false identification and 
immigration dOcumonts and reports, and harboring them 
in substandard housing.3 

On April 24, 2004. The Post and Courier printed an 
article entitled, i.awsuit Ta~ts Staffing Agency.• The 
article quoted Hulsey as slating: 

(1) L&L engaged in a "classic racketeering 
scheme"; 
(2) L&L·s conduct set "1he community back 150 
years"; 
(3) L&L engaged In "a blatant case of indentured 
servitude·; and 
(4) L&L "croated a perfect racketeering en1erprlse, 
just like Tony Sop.,at10/ 

Neither Father r"s} oor Son was mcntioood by name 
in the artide. Evidence was presented that the 
estimated readership fOf The Pos, & CourHJron April 24. 
2004 was 237,952. 

r•s69) On April 19, 2006, Father and Son, separatety 
but with identical pleadings. in:tieted the current 
defamation action against Hulsey in state court, alleging 
the statements in the article were false and damaged 
their reputation, health, and business. Huts.ey's law 
practice was served with a copy of the Complaint on 
April 20. 2006, and Hulsey was served lndlviduatly on 
April 21, 2006. On May 5, 2006, before Hulsey's Answer 
was due in state court, Hulsey filed a noUoe of removal 
10 federal distrlc1 oourt. On June 2, 2006. Father a.nd 
Son filed a moUon to remand the cases to state court. 

r98} Sy order dated July 19, 2006, lhe federal district 

~ The RICO caso was never certified as a class ae1ion and 
ultimately settled f« S20,000. 

cout t remanded lhe cases lo -slate court on the ground 
Iha! federal question jurisdiction was not present. The 
federal court electronically transmitted the order to 
counsel on July 20, 2006; however. the eteclronic oopy 
was neithe: manually embossed nor did it contain an 
electronic seal. The Charleston County C~r1( of Court 
received an unoortiflcd copy of the remand Otdcr on July 
21, 2006, whkh It filed the [' .. 6) same day. On July 27. 
2006, the clerk rnaI&cd notioo of the fitl1lg to the parties. 

On August 21. 2006. Father and Son moved for entry of 
default in st.ate oour1 on the ground Hulsoy failed to 
tif'ncty tile an Answer to the Complaint The Charleston 
County Cletk of Court entered default on August 21, 
2006, and filed it on August 22, 2006. The clerk mailed 
the Form 4 o,der to all parties on August 24, 2006, 
noticing the entry of defautt. On August 29, 2006. upon 
receipt of the Form 4 order, Hulsey med an Answer and 
a motion to set aside tho entry of default pursuant to 
Bvl-e 55(c). SCRCP. Following a hearing, then Circuit 
Court Judge Daniel F. Piepe-r iMUed a wl'itton order 
denyf.ng the motion. 

On February 4-6. 2008. Circuit Court Judge Roger M. 
Young presided ov8f lhe dama90s hearing invotving 
Father's case. Because Hulsey was deemed in default, 
Judge Young limitod Hulsey's participation in the 
he.aring to cross-exami'lation and objection to Father's 
evidence. The jury returned a verdict against Hulsey for 
$2.39 million in actual damages and $5 minion in 
punitive damages. On February 15, 2008, Hulsey f.led 
several posMrial motions, including a motion to dismiss 
for lack of subjecl matter 1---rJ jurisdiction after 
discovering the Charle$1on County Clerk of Court had 
not received a certified copy of the remand order from 
the federal court. FoUowlog a hea1ing. Judge Young 
denied Hulsey's post-trial molions. Hulsey appealed to 
the Court of Appeals .. 

In a divided opinion, the Coort of N,peals atr.-me<I. 
L.ff!IQhOU$f v. Hul&ey, 397 S.C. 49, 723 S.E.2d 211 
(Ct ,AoD, 2011}. In so ruling, the majority held: (t) the 
circuit court had sut,;ect matter jurisdiction over the 
action upon remand as the mailing of a certified order is 
a p<ocedural, rather than jurisdictional. requirement; (2} 
Judge Pieper properly denied ("99) Hulsey1s motion to 
set aside the entry of default as Hulsey's explanation for 
the untimely Answer did not support a finding of good 
cause; (3) Judge Young properly limited Huls.ey's 
participation in lhe damages hearing to cross· 
examination and objection to Father's evic:Jence; (4) 
Judge Young did not comment on the facts of the case 
when he responded to a question posOd by the jury 
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during deliberolions; (5) Judge Young properly 
submittod to and Instructed the jury on the issue of 
punitive damages: and (6) the awatd of punitive 
damages was $Upport8d by the IMC!ence. Id. at 60-80, 
723 S.E.2d al 217•28. 

In r-eJ contrast. the dissent found the circuit court was 
without jurisdiction over the proceeding as the federal 
court's failure to mail a cenified copy of the remand 
order prec:fuded juri-Sdiction from re-vesting in the slate 
court. Id. at 81. 723 S.E.2d at 228-32. Alternatively, the 
dissent believed Judge Pieper etred In ruling on 
Hubey's motion to sot a.side tho entry of default In light 
of this Court's decision In Sw>dowO Ooe@Uoa Co, Y, 
lnt9'/09 MCluSltioS, toe, 383 S,C, 601 681 §,£2d 8§5 
(2009}. Bocauso tho dissent believed Sundown 
changed the anatylical framewOf'k fo, ruling oo "goOd 
cause," the dissent would have reversed Judge Pieper'$ 
order and remanded the case for a determinalion of 
whether good cause existed under Sundown. Id. al 89-
94, 723 S.E.2d at 233-35. 

[ ... 570) This Court granted Hulsey's pelition for a writ of 
oertiorari to review the decision of the Court of Ap~ls. 

While the appeal of Father's case was pending before 
lh& Court of Appeats, Judge Young presided over a Jury 
trial fOt damages In Son's case on November 9-13. 
2009.4 Because Hulsey was cklemed in default, Judge 
Young again limited Hulseys participation In the hearing 
to cross.examination and objecttOO to Son's evidence. 

[
0 "9] The jury returned a verdict W'I favor or Son in the 

amount of $1 million actual damages and $2.6 milllon in 
punitive da«l-ages. Hulsey appealed to the Court of 
Appeals. 

After granling the writ of certiorari to review the Court of 
Appeals' decision in Limohouso v. Hulsey, 397 S.C. 
49. 723 f100f S.E.2d 211 (CL App. 2011). this Court 
certified the appeal in Son's case pursuant to Rulo 
204{b), SCACR. We now oonsidor tho consolidated 
matters. 

U. Discussion 

A. Jurisdiction of the State Court 

~ Hulsey fi:lcd a motion to stoy the tri~I of Son's case due to tho 
perding appeal in Father's ease. Judge Young, ho~er, 
denied this motion and set the matter for a darf'..ages trial. 

Hulsey asserts the circuit court was without subject 
matter Jurisdiction over the proceedings as the federal 
removal statutes require the state oourt to ,coeivc a 
certif16d Ord8f for jurisdiction to 00 r8•V8St8d. 

-HN11 • 1 Section 1446(dJ of the United States Code 
provides that after an action has been removed to 
federal ooun, "the State court shall proceed no further 
unless and until the case is remanded." 28 LJ.S.C.A. § 
1446/d/ {Wast 2Q13J,HN2J~ A remand order lhat is 
b3.sed on lack of subject matter jurisdiccion is governed 
by Seo/K>O 1447(~1. ~ection 1447fC), r-10) entitled 
"Procedure after removal generally. ■ pr~es In relevant 
part; 

(c} A motion to remand the case on the basis of any 
defect other than lack of subject matter ju1isdiction 
inust be mado within 30 days after the fiing of the 
notice or removal under S6CtiQO 1446/aJ. If at any 
lime before final judgment il appears that the district 
oourt lacks sut>;ect matter juri&diclion, the case 
-shall be remanded ... A certifHJd copy of the order 
of remand shall be mailed by lhe clerk to lhe clerk 
of the State court. The State court may thereupon 
proceed with such case. 

Id. § 1447/c/ (emphasis added). 

In ruling on this Issue, a majority of the Court of Appeals 
focused on whether m::,JJing was requited to divest the 
federal court of j urisdiction. UmehOus~, 3!J7 S.C. at 60, 
723 S.E.2d at 217. Although the court recognized that "a 
majc>tity of federal circuits take the position that the 
finalily of the remand and the aocompanying fOSs or 
federal ;urisdiet:on r&quires bath entry of the order with 
the 100eral clerk of court and a cetrtifi8d copy M ing 
mailed to the state court,~ it adopted the minority view 
espoused by the Fourth Circuit Court of Appeals. Id. at 
60. 723 S.E.2d at 217. 

Retying on the reasoning r ··11J of In re Lowe. 102 
F.3d 731 (4th Cir. 1996),5 the majo<ity of r•S71] !he 

5 In L.crwo. K31horine Lowe wed her cfflC)loyer, "W.i'-Mnrt 
Stores•. and two Wal.fl.tart rn.M'laQOrS in North Carolina Mote 
court. ~ Afto, Wn1•Mart removed the 
case 10 federal court. Lowe moved to remand the case to s.ate 
coun based on a lack ot divers~ jurisdiction. Id. st 733. The 
remsnd order WM f!f'l!ered on the district ooun dock.el on 
Augiu$1 25, 1995. Id. The fedetal court mailed a oopy ot lhe 
order IO lho $tOl,e court. H()¥.•eVet', the $t31e covrts copy Of ln-C 
romMd order laek.ed the btl>e bo1ckJn9 ne0e$S31Y to show th,c 
order was certified. kl. \'ial•Mar1 moved betforc the federal 
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Court of Appeals condudOd th.at r 101 J mailing ol the 
c&rtifl8d remand order is not a jurisdictional requirement, 
but instead the federal court k>st jurisdiction when the 
remand order was entenxl. Limehouse, 397 s.c. at 61· 
62, 723 S.E.2dat 217•18. 

In analyzing whether j urisdiciion re.vested in the s1ate 
court upon mailing of the remand order to the clerk, the 
majority noted the state oourt's jurisdiCCion is general as 
it is derived exduslvely from our Slate con,-1i1vtlon and 
not federal law. fd. 81 62. 723 S.E.2d 81 218. The 
majority proceeded to compare lhe general Jurisdiction 
of the state court to the l!mited jufisdlctlon of the federal 
court and fouod the state court's jurisdiction Is limited 
only by the federal oourt's proper exercise of furisdictloo 
over a case pursuam to a oongrcsslooal act, "whlcil 
according to Fourth Circuit jurisl)(udonco in low&, 
ceased upon entry of the rema/\d order.~ Id, at 63. 723 
S.E.2d at 218, 

r 102) Because the majority found iurlsdlctloo 
transferred to the state court upon entry of the order in 
federal court, the court believed i1 was unnece$$&ry to 
determine whether the federal court had to mail a 
certified order. Id. flt 62, 723 S.E.2d 91 218. The court, 
however, found that silce the Issue of malling was 
p<ocedural and not Jurisctlctlonal, 11 was not presecved 
for appellate review as Hutsey failed to make a timely 

court for roconsideration of its remand order. Id. Ultimately, the 
federal coun reinstated the case to the fedetal docket. Id. 
Lowe filod a peti11on for a wn1 of mandamus In the Fourth 
C.-Cuit Coun of Appeals asking the coun to «der the dlstrlc~ 
coun to rel\Wn her case 10 the state court Id. (m 12) In 
analyzing ~her the district ooun ll8d ft#{sdlct10n 'Atlen • 
reconsidered lhe remand ordet, the Fourth Cln::uit was 
required 10 determine the point at whieh !he diStl'let court IOSI 
jurlld1ct;on over the ease. Id. at 7.14. Lowe dul'led the di$trict 
coun IOst jurildiCliOtl when it enlered the ~;,nd order. In 
contrast, wa1.Mat1 asserted the, di$1ti¢1 oour1 r~incd 
jurlld1ct;on until ii m.1iled .b oMil\ed copy Of the ,cmaod 01dc1 
to the sta1e ooun. Id. The Fourth Cwcuit ruled in lttV()I' or Lo....-.. 
In $0 l\lfng. lne court found that 11)ogic . .. indicates lhal ii 
shootd be the action or a court (entering an order of remand) 
,ather than the action of a clerk (mailing a certified copy of 1he 
order) that should determM the ve&ling of jurisdiction." Id, at 
m (quotinp Yan Rrr, v. Kcre-an Air t.m,e.s, 640 F. Supp. 284. 
Zff5 (CD Cal 194,.li,U. The court sta:ed that lo "hold otherwise 
wookf impermissibly elevate substance over form: Id. 

Our Court of AppealS also refe,enced tile Fcurth Cln::uit case 
of B,yen v. BeNSouth Con-imunieaHOfl~ Jne., 492 F.3d 231 /4!11 
Cir. 2007>. ~tin the C'().11'1 $lated In a lootnc>le 1h31 a 
remand Ct<ter b"$ed on l;,cf( of $ul)jec:l mttr.er jurisdiction is 
cffoctivev.hcncnlered. ("-13}ld.,t!t.235a f. 

objection. Id. at 65, 723 S.E.2d at 220. Additionally, the 
court noted r ... 14] that to warrant reversal on 
procedural g.roonds. Hulsey was required to show that 
he was prejudiced by the fact thal the Charleston 
County Clerk of Court did not receive a certified oopy of 
the order. Id. 8t 66, 123 S.E.2d at 220. Because Hulsey 
received personal notioe of the remand order, tnc 
majority found that Hulsey failed to demonstrate he was 
prejudiced by the ptocedural defect. Id. at 67. 123 
S.E.2d 8' 221. 

In contrast. the dissent found lh8 plain language of 
sqct1Qfl 1447/cJ requires that a cett.irled copy of the 
remand ordOl bo mailed before the state court is rc­
ve:sted with jurisdiction. Id. at 81, 723 S.E.2d al 228. 
Because a certlnOO copy of the remand order was never 
mailed 10 th6 state court cierk, the dissent concluded the 
state court had no power to proceed. Id. The dissent 
eX+ilalned that 1b)Ocause the st.ato court acted when 
federal law prohibited it from doitlg so. the resulting 
judgment was void." Id. Accordingty, the dissent found 
the trial court"s failure to grant rcl:iof from the judgment 
v/8s ert0t and warranted reversal. Id. 

In reachtng Its ultimate coneluslon, the dissent rejected 
the majority's reliance on Lowe. Id. at 82. 723 S.E.2d ht 
228·29. The dissent found r~1s1 Lowe distinguish.able 
from the Instant case as tho Fourth Circuit considered 
the point In lime when the roooral court's decision to 
remand booomes unreviewabl&. Id. at 83-84, 723 
S.E. 2d al 229. The dissent further oontended that 
whether the mailing requirement was procedural or 
jurisdictional W'dS irrelevant because the prohibition 
contained in section 1447(c/. which provides that a state 
court cannot proceed until a cenifiecl copy of lhe remand 
Ofder is mailed to it, cannol be avoided by labeling the 
mailing requirement prooedura.l. Id. et 84, 723 S.E.2d er 
230. Additionalty, the dissent believed the majority 
inoorrectty retied on the Fourth Circuit's decision In 
Bryan because the remand orcter in tha1 r103J case 
was not based on lack of subject matter J,urisdtciion and, 
thus. was governed by another cJause of section 
1447/cJ. Id. al 86-81. 723 S.E.2d al 231. 

Although the dissent acknowledgOO that a plain reading 
of s~ctlOl'l 1447(c} Creates a bf'ief period of time in which 
neither tho loderal court nOf the stale court has the 
power to act. Le., a •jurisdictional hi.atu:s," it ooneluded 
that a certified copy of a remand order based on lack of 
subject matter jurisdiction must be mailed io the state 
r0 1 GJ court before the state court cen proceed. Id. fit 

BS, 723 $.E.2d ot 232. 
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Undoubtedly, lhe,o Is support '°' both positions 
espoused by the Court of Appeals as the federal and 
state courts are divided on (""572] the jurisdictional 
implications or sgcuoa 1447lc).6 SH 14C Charles A, 
Wright. Anhur R. Miller, Edward H. Cooper & Joan E. 
Steinman. FIJ<Jersl Practice and Ptoceduro § 3739 (4th 
ed. 2013} (dis-cussing secfion 1447(c/ and outlining 
state and federal coun decision5, 8pptying thi1, 
ptovision). r104) Thus, we are now confronted with 
definitively deciding vAlen jurisdiction resumes In the 
state court following the foderal court's entty of an order 
of remand. 

In ans•Nering this quoslion, 11 Is Instructive to consider 
the 000cepl of jurisdieliOn in genGf'al as M!!U as lh& 
jurisdictional distinclions between slate and federal 
courts. The word "jurisdiction· does not in evE!fY context 
connote subject matter jurisdiction, but rather. is ~a word 

111n addition to Lowe, a fe--N federal and state oourts ha\'e held 
that Jurisdiction tran~fers bad( to the state oourt upon entry ot 
the ord« of remand. See, e.g., 1,\11liddon Farms, Jnc. v. Defra & 
PiMI Ltt,td Co., 109 F. Supp. 2d 1310 (S.D. Ala, 2000,: Van 
R'i'n v. Kq~an Alt Une.t. 640 F. Supp. 284 (C.0 . Cal. 1985}; 
HtrNTh ro, ure &IIM~ Inc. v. Powfey, 103 Ariz. 536, 51 P.Jd 
726 (Ariz, Ct ,!pp. 2QQ'2J: Ctllft!'IS' BMt( & Tl'IJ~ Co. v. Ca,r 
583 Sq 2d 86' 41! Cl. Ap,:,. 1991/; Slttte ~x rtd. Viii OI LO..<t 
Raacho.ufe Albugygroug v Cirr 01 Albwiuera,,v 199:1. NMCti. 
141, 119 N,M, 169 889 P 2d 204 (NM Cl App 19!?3>. 
r -171 sff'd, 1994• NMSC 126, 119 N,M. 150.JlB? P,2d 185 
!NM t9!il4t: /ptY ( pt1cry. lr;,c. v KtwOtJ/'I<! 102 Oh.b App 3d 
§60 657Nf 2d820 (Qltk, c,. App. 199,'iJ. 

However. the majority of eoum considerinO this issue ha-vc 
hekl tha1 lhe fedora! oourt is no1 dive,led of jurisdiction until a 
certified oopy of lhe remand on:ler is mailed to the state court. 
Soo, e.g., Fed, Deem Ins C9fP v. Saatii'IQO Pttmt 598 f.2d 
63.r (1st Cir. 1979); Trans PBOD Wax Cqrp, y; AkCa.odfeS§, SQ 
F.Jd 2f7 (3d Cir. J~5J; &:Pwi09 'r: NaVaaR 743 F 2d 10§9 
(Srh C11. 1984); Seedman v. U,S, Dist. Court Mlhi Cm Dist, 
of Cal., 831 F.2d fl3 (9th Cir, tia§J; Yi,P02Mah y Btt1/Se 21Z 
F. Supp. 133 (W.D. Mt f962J; Cook v. J.C. Pennez Co., 558 
F. supp. 78 fN-D. lows 1983): t.gu;s1ana v. Sennt Commctis 
Co. 899 F. Supp. 282 {M.0. La. f995/; Hubbetd v. 
Comtws.ti'on Eng'g, lne., ~4 F. Supp. 221 (E.O. Mi'ch. 1992J; 
Cil'r: gr IAA"~Ol'I, Mfss. v. Lake.'and Lotltlge of Jackson, Inc. 
147 F.R.D. 122 (S.D. Mi!$. 1993/; C9mpbeN v. tnl1 Bus. 
Machs , 912 F, SVPO 11§ (D. f.l..J. 199§); Ro..<tenbetg v. Gl/N 
Tcavol Inc 460 F Suno, 95 91 n.J IS p.N. Y 1919,: 
McManus v. Glassman'$ Wynnemm:I, Inc., 110 F. Supp. 
1043 (E.o. Pa. 1H.tJ; !¾Yoe EJtc. Supply Co v. 8c:a@ad. 
952 P.2tJ 851 {Colo. Ct. App. 1998); 1 18) Staie v. Lehman, 
203 Neb. 341, 218 N.W.2d 610 (Ne:t. 1919[. Ovaestor Jnvs., 
rnc;. v, SJttr~ nf Ch.fepaS' 991 S. W.2d 226 (Tex. 1999/. 

of many. too many. meanings." RQckwe{I lnt1 Com, Y, 
u.s., 549 u.s. 457, 4§7. 121 s. Cr, 1397. 1§7 L. Ed, 2d 
190 /2007/ (citing Steel Co. v. Citizans lo, a Betta1 

EnvV, 523 U.S. 83, 118 S. ct. 1003, 140 L, Ed. 2d 210 
(1998!1. 

~ Jurisdiction is generally defined as "the 
a!Jlhorlly to decide a given case one way o, the o«het. 
Without )Jrisdiction. a coun cannot proceed at al in any 
cause: jurlsdk:tion Is the power 10 deotare law. and when 
it ceases to exist. the only function ,e.maJntng to a court 
Is lhat of announcing the fact and d is.missing the cause." 
32A Am. Jur. 2d federal Cpurts, § 581 12007) (footnotes 
omitted). Specifically, ~~)Jrisdictk>n is composed of thrco 
elements: ( 1) personal jurisdielion; (2) subjQC:l mauer 
jurisdiction; and (3) the court's power to render the 
particular judgment requested." lndep. Sch. Dist. No. 1 
of Okla. County v. Scott. 2000 OK CIV APP 121, 15 
P.3d 1244, 1248 (Okla. Civ. App. 2000). 

~ •Although r0 19] federal and state courts form 
one system of jurisprudence, federal ooorts have no 
9ene<al svpeNisory power over the $tale oourts, and 
there Is nothing a state court can do to affect federal 
p,aciicc and procedure." 21 C.J.S. Courts§ 274 (Supp. 
2013). The United Slates Suixome Court ("USSC") has 
ex.plained that "lhe courts of the two Jut lsdlcllons arc not 
foreign to each other, nor to be treated by each other as 
such. but as oourts of the same oountry, having 
jurisdiction partly different and partty concurrent.• 
Hawrood v, Drown, 556 U.S. 129. 735, 129 s. et. 210a. 
173 L. Ed. 2d 920 (2009) (quoting Clomn v. Houseman. 
93 U.S. 130. 136-37. 23 L. Ed. 833 (1876)} . 

~ A case filed in s~ate court may be removed to 
federal oourt onty when the case originally could have 
been filed in federal court. 28 u.s.c.A. § 1441(eJ (West 
2.01.Jl (authorizing a defendant to remove "any civil 
action brought in a State court of r1os1 which the 
district courts of the United States have original 
jurisdiction"); Caterplllar, tnc. V, WlNiams, 482 LJ.s. 386, 
392, 107 S. Ct. 2425, 9§ L. Ed. 2d 318 11987/ ("Only 
s1ato-oour1 actk>os that originally couk:I have been filed 
ill fedetal court may be removed to fede<al oourt by the 
defendant."). 

HN6[T ) ("~573) A f&deral court has subject matter 
jurisdk:tioo over primarily two lypes r ~"20] of cases: (1) 
those involving "federal question jurisdiction,· which 
"aris(e] under the Constitution, laws., or treaties of the 
United States"; and (2) those invoMng "diversity 
jurisdiction.~ which Include parties who are residents of 
diffetent states and the amount ln controversy exceeds 
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$7S.000. 28 U,S.C.A. §§ 1331. 1332 /Wosl 2013/. 

HNl(~ Removal proceedings impact the jurisdiction of 
I.he stale court in that removal of a state case to federal 
court ·divests· the state court of jurisdiction. See 
Michael J. Kaplan, Annot&lion, Effect, on Jurisdiction of 
State Court, of 28 u.s .C.A. § 1446(e), Refuting to 
Removal of ClvU case to Federal Co11t1, 38 A.L.R. Fed. 
824 (1978 & Supp. 2013) (a.nalyzing jurisdictional and 
procedur-81 impllcaliol\$ of removal of state court case to 
federal court), 

AJthough most cases speak In terms of "divesting· the 
state court of jurisdiction during removal procoodlngs, 
we be6cve the moro aocurat«> torrninOIOgy is a 
•suspension• of the state court's jur1Sdiction. Hore. the 
circuit court !\ad subject matter juriSdiction over the 
def.arnatlon claims aoo acquired pe.rsonal jurisdiction 
over the parties upon the filing and se<Vice of their 
pleadings. See Skinner v. Westinghouse Elec Com., 
380 s.c. 9·1 93, 668 S,£.Zg 795. 796 120081 
1•-21 J ~ 'Subject "''""'' juris<lic<ion is the 
power 10 hear and dete<mtne cases of the general cl&ss 
to which the proceedings In question belong: (citations 
omitted)); Brown v, Evutt, 322 S,C, 189, 410 S.E.2d 848 
(1996) (citi~Bule 3lal, SCRCP, and rccognlzlng th.at 
ciro.ilt t1t£2r♦l coon acquires personal jurisdiction over 
the parties once the action Is commenced by the flllng 
and service of the summons and complaint): BQp,1 y, 

Jqrobs, 296 s.c, 419, 421, 373 S,E.2d 691, §98 IC/, 
Apq, 1998} ("The concept or jutisdiction refers to the 
authorily or a court over a particulat person (personal 
jurisdiction) or the authority of a court to entertain a 
particular action (subject mailer jurisdktion)."). 

r106J Neither of these ju,isdiclional elements was 
affected by Hulsey's motion lo remove the case to 
federal oovrt.7 Instead, the remaining etement. I.e., the 
state court's power to render the particular judgment 
r8'C;U8sted, was suspended or held in abeyance unlil a 
determination was made as to whether the cases 
involved a federal question more appropriately decided 
by the feder&J court. See Sioux Hooev As,s'a y, Hartford 
Fire Ins. Co. , §72 F.3d 1041, 1052 (Fed. Cir, 2012) 
(HN1Q~ "'P<YHer' refe<s to the court's obility. when 
r-221 it has subject matter jurisdiction, to grant 
equitable and legal relief to a pany."), 

7 Indeed. 11 a state oou:rt w:is divested of pet9ona1 jurlscSeUon 
and suti;ect matter juri$d1¢ti¢t1 r()lf()wing ren,ov.,I ptOCCOCfings. 
1he ~l"liC$ YoWld he've lo re-tile a tawsui'I each time a federal 
court issued an on:ler remandS1g thG case IO state court 

HN11j. J Because removal proceedings encroach upon 
a state oourt's jurisdiction, removal statvtes must be 
strictly construed and any cfoubts are to be resolved in 
favor of state cour1 jurisdiction and remand. Bn'erly y 
Alvsulsse Flexible packaglr)Q. toe., 184 F,:Jd 527, $34 
(6t11 c,r. 1992): Gaus Yrt MNJJ$ ltlC., 980 F.2d 564, 566 
(9th Cir, 19921- The USSC has oxpt.tned: 

The removal st.atut&(.) which is naliOnwide in its 
opetation. was intended to be unif«m in its 
appflcatloo, unaffected by local law dQlinibOn or 
charaCl8'izalion of the subject matter to Yotiich it is 
to be applied. Hence the Act of Congress must be 
construed as setting up its O'Nn criteria, irrespective 
of local law, tor determining in what inslances suits 
a,e to be removed from the state to the federal 
courts. 

S/JprrJrpck Oil & Gas Corp. v. Sheets. 313 U.S. 100. 
104 (]1 $, Cl, 86lt 85 L, Ed, 1214 (19411. Furthermore. 
ffN12('i"J as lite n.dos of statutory \ 23) construction 
d,ctate, It Is alSO nee&ssary for courts to coMkler the 
leglslatlve history .-i order to offcctuatc the pt1rpose ot 
the statute. See xc,mcdy v. S.C Rel. Sys., 345 S.C. 
339, 348, 54& S.E.2d 243, 247 !2001/ (staling that 
where "the language of an act gives rise to doubt or 
unc&ttair'lty as to tegislative intenl, the construing court 
may search for Ulal intent beyond the borders of lhe act 
ltsolf'). 

Applying these rules, the California Cour1 of Ai:,peal 
explained: 

(
0 574) r101J Bef«e 1948, the statute governing 

remand staled in retevanl part, "Whenever any 
cause shall be removed from any State cour1 into 
any district OQ1,,Jrt of the Unite-cl Stales, and the 
dis.trict OOt.lrt shall decide that the cause was 
improperty removed, and orde1 the same to be 
remanded to the State court from whence It came, 
s()C/1 rema11d shaN t>e Immediately carried Into 
execotion. and no appeal . . . from the decision of 
the district coun so remanding sucn cause shall be 
allowed.~ (Judicial Code§ 28 (1911). italics added; 
sec also 28 U.S.c . § 71 (1940).) In 1948, Congress 
f'Qvis&d 1iUe 28 of the United St.ates Code, and 
ptaced the procedures governing remand in section 
ill[. In dOing so. Congre.ss deleted the fOfmer 
ptovislon ( .... "24) stating thal lhe "remand shall be 
immediatety carded into execution," replacing ii with 
a command that the district cour1 clerk mail a 
certified copy of the remand order 10 the state coun 
clerk, and providing tha1 "[IJhc s-tate court may 
thereupon proceed wl1h (lhc) case: (§ 1447, as 
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enacted June 25, 1948, ch. 646, 62 Stat, 939.) 
Although some courts---inciuding the Ninth 
Circuit-had interpreted even the former p,ovislon 
as requiring a cenified copy of the remand 0<cler to 
be flied with the clerk of the state court ~f0<e 
jur'isdielioo was transferred (soo, o.g., Bucy v, 
N&vadti Const. Co, (9th Cir, 19421 125 F.2d 213. 
217/. the now statutory language makes that 
requirement expticit 

Spanair S.A v. McDonnell Douglas Corp., 172 Cal. App. 
4th 348. 357. 90 Cal. Rptr. 3d 864 (Cal. Ct. App. 20091. 
Although the Ca1ifomia Court of Appeal recognized its 
inlerpretalion appeared lo elevate •to,m over 
substanoe." it emphasizedHNf3{~ "lhe history and 
plain language of section 1447/c), leave no doubC that 
Congress made the mailing of a certified copy of the 
remand order the 'determinable jurisdictional event after 
whiel'I the stato oourt can exorcbe control over the case 
without rear of furthet federal Interference."' Id. (quoting 
r ... 2s1 Ttan.t eswo wax Coro, r. McCaadlass. PO F.3d 

217, 225 (3d Cir, 799S,J. Despite legitimate concerns 
ov8f the wisdom of tl'lis ruSo. the court decli.ned to 
"second-guess Congress by rewriting the statute." Id. 

As evx!enoed by the language in Srnnair, Congress 
purposefulty incluc:ted the mailing of a certified order as 
a jurisdictional requirement and, thu:s, the mere entry of 
an order is not self-executing as to the jurisdicdon of the 
,t.ate r1oa1 court. &o AmQld v, Garlock Inc., 218 
F.3d 426, 437-38 1511> C/c 2001! rA § 1447{c) order of 
remand is not self-executing . . . This prOVision creates 
legal sfgnlfkance In the mailing of a certified copy of the 
remand ordet in terms of determlni~ the time at which 
tho district court Is divested of JurlSdktion. On that basis. 
the federal court Is not divested o1 jurisdiction until the 
remand order, citing lhe ptopec basis under§ 1447(cJ. is 
oortilled aoo malled by the cle11it or the district court.· 
(emphasis added) (citation omitted)). 

We believe lhe reasoning for this indusion is &OUnd. As 
explained by lhe Missouci Court or Appeals: 

Requiring the state to wait to ptooeed with the case 
until after a oertified remand order has been sen1 
ensvres that the r••2s1 federal court has indeed 
ceased to exercise ;uri$Cltelion over the merits of 
the ease. Under the ease law of most clccuits, 
fodcral courts have the power to roviow. alter, or 
reverse an erroneous ocder of remand during the 
short period between the &ig.ning of a remand order 
and the certification a.nd mailing to the state court. 
Thus. a rule making clear that jurisdiction to 

proceed does not immediately revert bac:k to the 
state court upon the signing of the ordef allows a 
civil defendant to retain the right to assert that the 
order of remand was lmprovldently entered. 
8&ea.uS6 remands are not appealable, 28 U.S.C. § 
1447(dJ, it makes sEmse to allow the federal district 
court an opportunity to correct any error or 
misundersta.nding befe<e the rema.nd order is final. 
A dear rule avoids confusing litiga.nts a.bout whete 
jurisdiction may lie when one of the parties is 
attempting to obtai.n an order setting aside of the 
order of remand. 

State ex rel. Nixon v. Moore. 108 S. W.3d 813, 818 (Mo. 
Ct. App. 2003) (citation omitted). Fu~hermore. we do 
not believe the fear of a brief jurisdictional hiatus 
between the federal and state court should dictate a 
result that Is r•57SJ dearly contrary to the plain terms 
r•21J of the statute. 

BMed on the for&going. v.-e conclude that Judge Young 
and. in turn, the court ol Appeals erred in findi.ng the 
stale court had jurisdiction to conduct the proceedings 
as the absence of the certified order precluded 
jurisdK:tion from resuming in the sta!e court. Although 
this Court often defers to r109] Fourth Circuit 
decisions lnterpceting federal law. which ln the lnst8nt 
case would be Lowe, it is not obtig:ated to do so In view 
of the lack of uniformity amongst the federal clrcuhs. 
Soo Sl?to &mk of Choav y.. CGB Enl9fS., 2013 IL 
113836, 084 N.E.2d 440, 459. 368 IN. Dec. 503 Q/1. ™ ~('IJ "While we are bound only by the 
United States Supceme Court. If the lower federal courts 
are uniform on their interpretation of a fed&ra1 statvte, 
this court, In the interest or pr&Servlng u1~ity, will give 
con$/dOttJblo wojghl to those courts' interpretatiol\S of 
federal law and find them to be highly persuasive. 
Howevet. ir the federal courts a,e split, we may elect to 
follow those decisions we believe to be better 
reasoned." (citation omitted)}; Cash Disrrib. Co., v. 
Nee(y, 947 So. 2d 286, 294-95 (Mis$ 200V (declining 
lo follow Fifth Circuit's minority position and stating. 
"While this Court often defers to Fifth Circuit 
r••2aJ decision-s in!erp,etin9 federal law, we are under 

no obligation 10 do so"). 

Admittedly, ttvs conduslon appears to elevate form over 
substance and, kl tum, may be viewed as harsh 
considering the significant verdicts. However. we 
beieve rt is '8gal y correci and consistent with lhis 
Court's position on other jurisdictional issues, such as 
the effect of the isJuance of a remittitur. See Rule 
221(bJ. SCACR ("The remlttitur shall contain a copy of 
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the judgment of the appellate court. shall be sealed with 
the sfJ.al and sl{;Md by tho c.Jerlc of lh6 court. and unktss 
othOtWisc ordered by the court shall not be sent to the 
IOw&r <:Ourt or administrative tribunal until fifteen {15) 
days have elapsed (the day of filing being exduded) 
since the filing of the opinion, order, judgment, or decree 
of the cour1 finally disposing of the appeal." (emphasis 
added}); Wisa v. S.C. Dep'l of Corrs.., 372 S.C. 173, 
174, 642 S.E.2d 551, 551 (2007) (''When the remittitur 
has been properly sent, the appellate court no longer 
has jurisdlccion over the matter and no motion can be 
heard thereafter.~ (emphasis added)). 

8e¢ilus.e the absence of a cenified order precluded 
jurisdiction from resuming In the state ooun. we 
r·•29J hold the state court proceedings conctucted after 

the federal ooun·s entry of the remand order are void, 
As a resu11. we reverse 1he decision of the Court of 
Appeals, vacate both judgments, and remand the cases 
to recommence in the state ooun from the prooedural 
point al which the Charleston County Clerk of Court 
received ("110) a certified copy of the federal court's 
remand ordet.3 See Dovts v, Davis, 267 S,C 508, 229 
S£.2d 847 (19761 (concluding that all orders is.sued by 
state court after proceeding was removed to federal 
court were void); Peoples Trust & Sav. Bank v. 
Humphrey, 451 N.E.2d t 104 (lr.d. Ci. App. 1983} 
{noting that. during the pendency of 1he removal 
pe!ition, any proceedings by the state trial court are void 
until remand by the federal court); 77 C.J,S, Remcrvsl of 
cases § 154 (Supp, 2013) ("Proceedings In the state 
oou.rt after the requirements for removal are met a.re not 
merety erroneou$, but null and vO.d. No subsequent 
pleadings can be filed In the state court.· (fOO(O(ltes 
omitted)). 

A.lthOugh this r--•30J ruling would be dispositive of both 
appealS. we believe the bench and bar would benefit 
from a definitive ruling on certain remaining issues. 
Spcclfical y, we address: (1) the computation of time'°' 
filing responsive pleadings following the state court's 
receipt of a certified remand order; and {2) the level to 
which a defendant may par'ticipate in a post-default 
damages hearing. 

B. Time for Filing an Answer Following a Proper1y 
Filed Remand Order 

een M;:,rch 5, 2009. tM: CMrleston C¢4,1t1Cy Cletk. Of Court 
rocei~ the certified rem.,nd order from ~ fc6erol district 
court. Hulsey liled and served his Answer on Mardl 13, 2009. 

Here. Father a.nd Son served thclt Compla!nts on 
Hulsey·s law firm on Apri l 20, 2006, and on Hulsey 
individually on April 21. 2006. On May 5, 2006, Hulsey 
removed lhe case to federal court. The remand order 
was dated Juty 19, 2006, and Hulsey's counsel r•s76) 
was given electronic notice of the remand Ofder on July 
20, 2006. The Charleston County Clerk of Coun filed the 
uncerti.f'8d copy of !he remand order on July 21, 2006, 
and mailed notice of the filing on July 27, 2006, 
putsuant to Rule 77. SCBCP.9 FathOl"'s and Son's 
motions- for r111) entry of c:fefault, which were dated 
August 9, 2006, were filed on Au9u$t 21, 2006. and 
Hulsey was found in default that same d3y. The entry of 
default was filed on August 22, 2006. 

On August 29, 2006, Hulsey filed an Answer and moved 
to set aside the entry of default. During the hearing 
before Judge Pieper, Hulsey stated that he believed he 
had thirty days from service of notice of the remand 
order from the Charleston County Clerk of Court to file 
an Answer to the Complaint in state court. Because the 
state court noticed him of the remand order, he believed 
he had an additional five days to Answer. Based on 
lhe$8 beliefs, Hulsey claimed his Answer was timely 
made as it was not dve until August 31, 2006. 
Additionally, Hulsey asserted he had a meritorious 
r-32) defense to the aClion and that the Limehous.es 

WCM.Jld suffer no prejudioe if the entry of default was set 
aside. 

Judge Ptepet denied Hulscy's motion to set aside the 
enlty of dofautt. In so ruling, JucJ,ge Pieper analyzed lhe 
threshold question of when the 4 30 day time period for 
the defendants IO tile an answer began to run and what 
effect the removal of tho case and rls &JbSGquont 
remand had on tha1 lime period. 4 Nolin,g that this issue 
was a mane, of first impression in this state, Judge 
P.epor ruled that any unexpired portion of lhe thirty-day 
time period to answer was tolled during the time the 

t Ru~ TT(d/, SCRcP, provic:fet in rer,e,i,ant [" ... 31 J IX)rt: 

-HNf$(1') lmmediatety upon the entry 0:- an order or 
judgment the def1( shall se,ve a notice of the entry by fnt 
dass mail upon every party affected thefebyv.ho is not in 
defautl for fallure to appear, and shal make a note in the 
case fi)e or dock.el sheet of the mailing. Such mailing 
shall not be neces~ary to parties who ha•1e already 
reoei"\'ed no1Jce. Sueh msiling Is sufficient nollir.e for at 
purpo$es for which nonce of the entry of an o,de, or 
judg~nt is rOQUircd by these l'\llcs; t>vt any JX1'1Y may in 
addili<ln se,ve a notice of entrY on any other party in the 
manner provided Wl Rule 5 for lhe &eNioe of such paper&. 
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case was removed to federal court. Therefore, Hul-sey 
had until August 5, 2006, 10 to file an Answer to the 
Complaint. Judge Pieper found it unneoessary to decide 
whether Hutsey was enti11ed to five additional days for 
mailing pu1suant 10 Rule 6{e), SCRCP because Hulsey's 
Al'lswor was flied twenty-four days ovtslde of the tolled 
tim& frame. Aocordingly. Judge Pieper found the entry of 
default was proper. 11 He ('112) further ruled that 
·tnere was no good rcason presented by the defendants 
for theit fallure to tlle a timely answer other than attomey 
confusion about the deadline (Of when an answer was 
due." r0 33) Judge Pieper found "no reasonable basis 
for defense counsers assumption that the 30 day time to 
file answer starts oompletely anew upon ,emand from 
the federal court." Thus, Judge Pieper declined to set 
aside the entry of default 

The majority of the Cour1 of Appeals affirmed Judge 
Ple9er's decision, finding there was no authority in this 
state to suppon Hutsey"s posiOOn that a removing party 
Is entllled to 3 fresh thiny days to answer a Complaint 

upon remand. Umehouse, 397 S,C, at 68:69, 123 
S.E.2d at 221•22, M.e1 reviewing SUlte and federal rules 
of procedure, 12 the majorify declined to adopt a new 
rule that extended the time for filing beyond the thirty­
day limit. Id. at 69. 723 S.E.2d at 222. 

Although there is authOrity from other juriSdiC.lions to 
support Hulsey's claim tha! the lime for filing began 
anew after the case was (""577] properly remanded to 
state court, l l wo agree with the Court of Appeals and 

m Because Hulsey remo'Jod the case fourteen days after he 
was served, Judge Pieper found Hulsey had sixteen days 
following the remand ordei to Oe his Answer. 

•~ In support of his m&thod of dme computation, Judge Pieper 
reUed on Cotton v. Fedetal Land Bank of Columbia, 2'6 
Ga. 188, 269 S.E.2d 412 (Ga. 1980}, and 08Wf/hauer v, 
Sueetfor Cowt In and For Sonoma Cgunrv, ,-,9 Cal. App. 2d 
22, 307 P.2d 12-, (Cs/. Ct App. J95V, ,~ the appella:e 
oouns toned the !!me for filing <bing remo'/81. 

12 The m3joriCy considered Rufe 12((!/, SCRCP 
(" .. l<'J (stalh!). "A detenoant shall t.etVe his Nl$wtr ...,i!hin 30 

days aftor tho service or the ¢Ornc>lilinl 1,1pc,n him·), Md &:sl....B_ 
Ciy P 81(c)l 2J (providing~ defcndMl twenty-one d3y$ to tile 
an Answer after a ciW action is remov9d from a state oourt}. 

13 See Ark. R. Civ. P. 12(al(3J (West 2013) {providing an 
adverse pany w!lh 1hlrty days from receipt of notke tt\at the 
remand Otdet W3$ 1\1,ed In ~tale COUfl 10 tile an AIIS.O.'f!H): Cltl 

C"9!U' Civ. p,()C.. § 430.90 (West 2013} (J)tOvidlng tNrty 0$ys 
from the state oourt's r~ Of !ho: order Of remand to me an 

decline to adopt such a rule. 

As previously discussed, ltlt!§lTJ once the case was 
removed to federal court. the state oourt's jurisdiction 
was suspended or held fn abeyance untll the case was 
property (emanded. When the &tato oour1 (Osumed 
jurisdictioo. it had a duty "to procood as though no 
removal had been attempted.· Stats v. Columbia Ry., 
Gas & Elec. Co., 112 S.C. 528, 537, 100 S.E. f113f 
355, 357 {1919). Thus. the time for riling an Answer was 
tolled until the state court resumed jurisdiction. 

Notably, other jurisdiccions have reached a similar 
conclusion. See L11cky Fdday Silver-Lead Mines Co. v. 
Attas Mining eo, 88 tdaho 11, 395 P,2d ,17, 480 {Idaho 
~ ("While the cause is before the Federal court. the 
state court has no jurisdiction or authority to receive any 
pleadlngs in the cause nor can it issue any orders 
conceming the cause . .. , Thus the period of time the 
c.auso is b8foro the FOOcral court, cannot be considered 
in computing thO time within wtlich the appellant had to 
appear and plead to the cause.~): Poopl~s Trusl & Sav. 
Bank v. Ht1mphrsy, 451 N.E.2d 1104. 1109 {Ind. Ct. 
App. 1983/ (finding removal of action to federal court 
tolled ten-day lime limit to apply for change of venue 
and stating r .. 36] that ~oiling the time period 
eliminates uncertainty, preserves the status quo, and is 
easily apptied'"); JRICzvszvn y, Marca! P@er MiHs. toe,, 
422 N .l Super, 123, 27 A3d 213 (N.J. Syper, Cl. APP, 
QIV, 201 V (ooncluding that diS.covery period establi$hed 
by state court rules is tolled during tho time a motion to 
remand Is pending before the federal court); S(le orso 
Goo, Bee, Credit Coro, V. Smlrh 484 So. 2d 75 (Ba, 
Dist Ct APP. 198§J (holding that time for fdlng appeal 
was tolled during period when case was removed to 

fedora1 court): HW1toin r. Ulmols Power Co,. 151 Ill 2d 
142. 601 N.E2d 720, 176 ll/, Qtlc, 22 (lll 12921 (finding 
removal of action to federal court tolled time limit on 
petition for leave to ap~a.l circuit court's gran1 of 
preliminary injunction). 

Bas&d on the foregol'ng, we hOfd that HN1 nT) removal 
of a state court case to federal court tolls the time period 
for filing responsive pleadings. 

Answer); low• Code Ann. § 1,441(7) (WeS1 2013) (prcw1ding 
that the time for pleading$ shall begin onew ol'ler o rcmand 
order i:s filed S\ tho state court): N._C Gqn Stm Ann § 1A-1 
Rulo 12(a)(2J (Wesi 2013) (providing i;hirty days to file an 
Answer from Ille date a remand order Is filed in the slate 
COtlrt); Te:t. R Cit1. P. 231a (West 201l) (providing fifteen 
Qays 10 lie an answer al\e, notice tha, a remand r "'35] oroe-r 
w.'1$ filed in Sl3te COU"), 
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C. Defaulting Defendant's Limited Participation in 
Damages Hearings 

Hulsey contends Judge Young erred in imposing unduly 
restrictive limitations on evidence p,esented at the 
damages hearings. ln suppon of this contention. H\llsey 
claims this Court's rutlng In Howard v. HoJklt,y ltlns:, 
Inc. . 271 SC. 23§. 246 S.E 2d 880 !1978}. wlllch 
r .. 37) limits the defendant's abillty to partlclpa1e In the 

damages hearing, is no longet applicable as it pre-dates 
the 1985 adoption of Rule 55. Speclflcatly, Hulsey u,ges 
this Court to re,.cxamine Howard In Hg·ht of the lDnguage 
('114] of Rule 55{b)(2). which requires lhe trial coun 

"to establish the truth of any avonnont of ovkl&noe or to 
make an investigation of any other matter:·14 

Prior to and throughout the damages hearings, Hulsey 
sough! to call witnesses and present evidenoe. In Son's 
case, Hulsey also sought to engage in disoovery so that 
he could fuDy prepare for cross-examination. Based on 
Howard, Judge Young limited Hulsey's participation to 
cross-examination and objection to the plaintiffs' 
evidence. The Court of Appeals agreed with Judge 
Young's ruling (0 "381 and specifically deolined to 
·diverge from longstanding rules es1ablished by· this 
[ .. 578) Court, Umehouse. 397 S.C. sl 72-73, 723 

$.E 2d Rt 223·24, 

This case presents an opportunity for this Court to re• 
examine our decision In HowarrJ in conjunction wtth 
Ryfe 55(b)/2), SCBCP. As ,.,.m bo mo<o thoroughly 
discussed, we reaffirm our decision In Howard and the 
proooouros adopted therein. 

In 1978, under the forrno, statutes goveming default 
prooeedings, 15 HN19f~ this Court issued it$ decis.ion 
In Howard, wncrcin it assessed three approadles as to 
how a defaulting defendanl oould contest the issue ot 
damages. Howard, 271 S.C. at 241, 246 S.E.2d at 882. 
Specifically, this Court noted lhal it could allow damages 

-1• HN1§l~ I RtAe 55(bJ(2J, SCRCP, provides more fu:lty that, In 
cases where defautt has been entered and the plalntiN's 
damages ate not a sum certain, a lnal fudge may schedute a 
hearing on damages If It would •enable the court 10 enter 
judgment or to carry l'l ln;o effect, It Is necessary to take an 
account or to d~ermine 1he amwnt Qt <1ama9es or 10 
e$1t'blish the '1\llh or My a~nl by O\'idenco or to l'f\01(e an 
lnve,stiQa.1iOn Of ~ other me.tto1. • 

15 S.C. Code Ann. §§ 15-35-310 & -320 r-39) (1976) 
(repealed 1985). 

to be determined: ( 1) in an ex parte proceeding, denying 
the defendant any right to par'licipate; (2) afte, a full 
adversary conte$t, incllJcling the right of the c:5efenC,ant to 
produce evidence in rebvtta1 or l.n miti9a1ion; or (3) with 
defense counsers partklpatlon limited to cross• 
examination and Objection to plaintifts evidence. Id. This 
Court four\d the third appr0acti was the proper one and 
approved it for us& in lhe courts of this state. Id. 

For the past thirty-five years, our appeltato courts have 
consistenUy adhered to the decision in Howard. Se9, 
o.g., r11 5] Roche v. Young BtOs., Inc., of flo1enc9. 
332 s.c. 75, 504 $.E.2d 311 (1998}: Sof.'ey v. Naw 
Fed. Cr9d1t Unlon, 397 S.C. 192, 723 S.E.2d 597 (Ct 

Aop, 2012/. Although our courts have scrutinized default 
judgments invofVing punitive damages in order to 
prevent harsh results, we have declined to expand a 
defendant's participation in these hearings beyond whai 
vtas apptoved ot in Howard. See LRWiS y, CO/JAWS of 
Racial Eguatity and/or C.O.R.E .. Inc., 275 S.C. 556, 274 

SE 2d 287 (1981) (citing Howard and raising the issuo 
of the amount of oamaoes ox moro motu whero plaintift 
obtained a default Judgment tof $150,000 In aclual 
d.amDgcs .ar'ld $100,000 in punitive damages in an 
unlquldatod claim and rQmandi~ to trial court fOf a de 
novo hea, ing on damages). 

Howevor, in an apparent reaction lo juries awarding 
significant vordicts of actual and punitive damages, 
olher jwisdictions have allowed defendants to call 
witnesses and present evidence. See B. Finberg, 
Annotation, Defauffing Defendanrs Right to Notice and 
Hearing as to Determination of Amount of Damages, 15 
A.L.R.3d 586, (-40] § 5 (1967 & Supp. 2013) 
(identifying state cas.es where defaulting defendant had 
the right to cron-examlne pf.aintiffs witne»es and to 
introduce affirmative testimony on his own behalf in 
mib,gatlon of the dama:ges); 46 Am, Jur, 2d Judgments§ 
zaa (2006) (citing state cases where courts have 
approved varying tevels of defendant's participation In 
post-default l)f'OCeedings): eavoc r. QQwitt 7999 OK 93, 
995 eza 1088, 1094-95 (OX1. 1999/ Crocogn;zlng 
d'efaulling defendanl's statutory righl to cross-examir\8 
witn&Sses .and introduce evidence and staling. "The trial 
court musl leave to a mean·ngfu1 inquiry the quantum of 
tJCtuaJ and punitive damages without stripping the party 
in default of basic forensic devioos to test the truth of the 
pla'ntiffs evidenoe").16 

'' In reaching d'li:s condusion, the court in Payne relied on the 
following authorilie&: ,L&P Consu. C9, !(. Vp,'la Constr, Cq., 452 
So. 2d 857 (Ata. 19841; Dungen v. Syperior Cou11 Jt'l tittd For 
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r1 16J Despite these conoems and the authority from 
othe, jurisdictions. we adhere to the p,ooech.1res &dopted 
In Howard. If our courts were to allow a defaulting 
defendant to fuUy partlclpato In a post-do.fault hearing, 
we believe there would be oo cons&quooce of r"579) 
defauh. See Roche v. Young Bros., Inc., of Florence, 
332 $.C. 75. 81, 504 S.E.2d 311, 314 (1998) r 1t is 
(" ... 42) well settled that by suffering a default, lhe 

defauliing party is deemed to have admitted the truth of 
the pl8intiffs allegations and to have conceded 
.Uabill1y:). Funheonore, unlike Hutsey, we discem no 
basis f.n the language of Rule 55(b)(2) that WOtJld require 
us to depart from Howard. 

f!inally. we note there are due process safeguards f0t 
cases lnvoMng punitive damages. It is weu esta~ished 
that the relief granted In a default judgment Is limited to 
U\at supported by the allegations in the Complaint and 
the proof s.ubmitted at the damages hearing, JD,Cksqn y. 
Midlands Human R'1s. Ctr., 296 S.C. 526, 529, 374 
S.E.2d 505. 506 (Ct. App. 1988J \In a defaull case, the 
plain1iff must prove by competent evidence the amount 
of his damages, and such proof muM be by a 
preponderance of the evidence. Ahhough the defendant 
Is In default as to liability, the award of damages most 
be in kooplng not only with the a11ego1ions of the 
complaint and the prayer for relief, but also with the 
proof that has been subtnltted. A jodomont for money 
damages must be wa,ranted by tho p,oof of the party In 
whose favor it is rendered." (citations omitted)). 
Moreover, trial judges and appellate courts condud 
r••43J a review of the award to ensure lhe verdict is 

not excessive and is supported by the evidenco. SH 

Pinal CQl)l)ty. 20 Arlz. App. 289, 512 P.id 52 {Arlz. Cr. App. 
12m; K@n(Mme( l(?C. v. Ty.c:o,,:~ Foods. klC-, 256 Al'ft. 584. 
510 SW 2d 555 {Afk. 1974): Pittmat1 v. COlbetr, 120 G&. 341, 
47 SE 948 (G.-, 1904): 5tew11,t 'I. Hicks 182 ltld. App. 3Q8. 
395 NE 2d3Q8 flt1d. Qt. Apo. 1979/, Greer v. Lud..,iek, 1001•1. 
APP 2d 27 241 N ,E ld 4 ((.'I. Apo. Ct 19§8t. {"''"41 J Hmlllrd 
Y, fovntafn, 749 S.W.2d 690 /Ky. Ct. App. 1988/! BJ~s.Mll 

Qes.Yw'Bujfd GfiwD Y MCCIDY. 32 MAAS Aco CL 469, 590 
N.E 2d Zi69 (Moss Ana c,. J992): (.indnv v. PIJ. KttMn 
And1&ws &, At,'trid. 1TB Moat 312 1§5 P 2d 804 (Mool 194Q>: 
G~v.Franldfa. Z976-NMCA019 89NM 118 547P,2d 
1160 (N.M. Cr. App. 19761'; lfapof;tano v. &aaks. 128 A0-2d 
686, 513 N.Y.S.2d 185 {N.Y, Apo. Djy, 1987): Buhfo® y, 
ZampJnf. 516 A2d 1197 (RI. 1990J; Adicis.son v. Huffman. 225 
Tel'll'I . . 162, 469 S.W.2'd 368 (Tenn. 1911): Na. Whoiesafe 
Lumber lt1C , v. UMtftt Lumper, t,,c., 785 $.W.2d 402 {Tex. 
Ct A()O, 19891; SYMmf.'t,ic:t Ry Md Th,Opql) LMeer lnd11~ .. 

IQC.. v., Afarazizoq Ranching Co, 701 P 2d 1106 /Uratt 1985>: 
M,'dwfst Ptve(oeecs v, Gome Com. t21 Wis 2d 632 360 
N.W.2d 554 (Wis. Ct. App. t984J. 

Mi1che.'lv. Forlis Ins. C'..o. 385 S.C. 570. 686 S.E.2d 176 
f.2ilJ22l (discussing the history of due process limitations 
on punitive damages awards and iclentifying gvideposts 
for posHudgmenl revlow of punilive damag-0s awards), 

Having found that Howard still governs post-default 
proceedSlgs. we hold that Judge Young correctly 
preduded Hulsey r111J from engaging in discovery 
and limited his participation to cross~xamination and 
objection to the plainti ffs evidence. 

Ill. Conclusion 

Based on the foregoing, we hold the lack of a certified 
remand order precluded jurisdiction from resuming in 
the state oovn. Accordingly, we reverse the decision of 
the Court Qt Appeals and vacate the stale ooun 
p<ooeedings. We remand the cases to recommence 
from the prooedurat point at which the Charleston 
County Clofk of Coun. roceivod tho f-0d@ral oourt's 
c&rtified remand o,dc.r. Additionally, we fl1ld the time for 
filing responsive pleadings was toltcd during the 
removal proceedings as no subsequent pleadings could 
be filed in state court until jurisdiction resumed. Finally, 
we re~ffirm our decision in Howard wherein r 0 44] we 
limited a defendant's participa!ion in a post-deh1ul1 
hearing to cross-examination and objection to the 
plainliff's evidenoe as we find this effectuates the 
purposo of d8faul1 P<OC8Gdings and Is conslstont with 
Rule 55(bX2). 

REVERSED, VACATED, AND REMANDED. 

TOAL, C,J., HEARN, J ., and Acting Jusllee James E. 
Mooro, concur, KITTREDGE, J ., concurring In resuh 
only. 
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Davis v. Parkview Apts. 

Supreme Coun of South Carolina 

Novomb(lr 13, 2012, Hca,d: August 6, 2014, Filed 

Opinion No. 27429 

Reporter 
409 $ C 266 •· 762 Se 2d SlS •-201.t S.C. LEXIS 329 •0

; 2014 WL 3844014 
• • • • • • Partnership, Appel~nts, V, Pin8-WOOd Park ApartmenlS, 

Lauranoe H. Davis, Jr., Mary .tane R. Pike, Eva Marie a south Carolina limited Partnership, Apartment 
Reynolds, and Rhoda G. Rentz, incividually and in their Investment and Management Company a/kla AIMCO, 
cap,qcities as the Limited Partners of Parkview Insignia Financial Gmup, Incorporated, AmReal 
Apartments, a South Carolina Limited Partnership, Corpotation a/kla and f/k/a USS Corporation alk/a and 
Appellants, v, Pari<view Apartments, a Sou1h Carolin.a f/kla U.S. Shetter Corp01ation, ISTC Corporation, N. 
Limited Partnership, Apartment Investment and Barton Tuck, Jr., (Ind John Doe, a generic designation 
Management Company alkfa AJMCO, Insignia Finan-cial for a party or parties wnose trve tdentity is unknown., 
Group. &ncorpo,ated, AmReal Corporation a/k/a and Respondents.Rhoda G. Rentz. Mary Jane Pike, Eva 
flk/a USS C0tporatloo a/k/a and flk/a U.S. Shetter Marie Reynolds, and Joanne O. Mercy, individuaJly and 
Corporation, ISTC Corpo<atk>n, N, Barton Tu-ck, Jr., and in their capacities as tho Umrted Partoors of Ot'leans 
John Doc, a generic designation for a party°' parties Ga,dens. a South Carolina limited Partne<sh~. 
whose true identity is unknown. Respondents.Laurance Appellants, v. Otl&ans Gard&ns. a South carotina 
H. Davis, Jr., Marvin 0. Mccarthy, James W • tvoy and Limited Partnership, Apartment Investment end 
Erin e. Ivey, individualty and in their capacities as the Management Company a/kla AIMCO, Insignia Financial 
Limited Partners of Palmetto Apartments, a Sou1h Group, lncorpo,a!ecl, AmReal Corpora:ion a/kla and 
Carolina Limited Partnership, Appellants. v, Palmetto f/k/a USS Corporation a/k/a and f/k/a U.S. Shetter 
Apartments, a South Carolina l imited Partners.hip. Corporation, ISTC Corporation, N. Barton Tuck, Jr .. and 
Apartment Investment and Management Company a/k/a John Doe, 81 generic designation f0t a party 0t parties 
AJMCO, Insignia Financial Gtoup, Incorporated, AmRoal ,,,hose true ktentity is unknown, Respondents. 
Corporatiof'I Mt.lo &nd f/kJ& USS CorporaliOn o/k/a end 
ffk/a USS Corporation a/k/a and flkla U.S. Shetter 
Co,poralion, ISTC Corporation, N. Barton Tuck, Jr., and 
John Doe, a generic designation for a party 01' parties 
whose true Identity Is unknown, Respondents,t.avrance 
H. Oa\fis, Jr., Rhoda G. RenlZ. Mortimer M. Wofnbcrg. 
Jr .. Hodge Land Company. Incorporated, and Anna 
Trotter. individually and in their capacities as the Limited 
Partners or Roosovol1 Gatdens, a South Carolina 
Limited Partnership. Appetlaots. v. Ro0$(1velt Gal'de:ns, 
a South Carolina Umtted Panncrshlp, Apartment 
Investments and Management Company a/kJa AIMCO, 
Insignia Financial Group. Incorporated, ArnReal 
Corporation aJk/a and f/k/a USS Corporation alWa and 
ffk/a U.S. Shetter Corporation. ISTC Corporation, N. 
Barton Tuck, Jr., and John Doe, a generic designation 
for a party or parties Whose true identity is unknown, 
Respondents.C-arotina Management Corporation of 
Soaufort. James 8. Jackson, Whaley R. Hinnant, Jr .. 
Mary Gasser Rawl. and RhOda G. Rentz, individualty 
and in their capacities as the Limited Partners of 
Pinewood Park Apartments, a South Carolina Limited 

Subsequent History: As Amended September 11, 
2014, 

Rehearing denied by Davis y, Padoo'ewAPtSu 2014 S,C, 
LEXIS 414 (SC, S,.lQ(, 11, 2014) 

Prior History: r0 1J Appeals From 8&aufort, 
Charleston and O<angebu,g Counties. Doye1 A. Early Ill. 
Circuit Court Judge. Appellate Ca.s.e No. 2010-.180666. 
Appellate Case No. 2010.180087. Appellate Case No. 
2010-180086. Appellate Case No. 2010-180088. 
Appellate Case No. 2010-176826. 

Disposition: AFFIRMED. 

Core Terms 

Appellants', discovery order, discovery, cases. teeusal, 
circuil court. contempt, sanctions, R&Spondonts', 
documents, responses, attorney-client, circuit judge, 
orders, motions, privilege log, privileged, waived, 

James Hood 

ROA 616



Page 2 of 16 
409 S.C. 266, "266; 762 S.E.2d 535, " 535; 2014 S.C. LEXIS 329, •••1 

disqi.;alification, communications. disqualify, disclose, 
statute of limitations. noncompliance, discovery request 
refuse to compty. recusal motion, supplemental. parties. 
contompt of court 

Case Summary 

Overview 
HOLDINGS: ( 1 )- The trial judge d id not abuse his 
discretion in dismissing appelants• aQfoos and 
awa.rding respondents fees and cost$ as sanctions 
ull(je, S.C. R. Civ. P. 37(b)(2XC) f0< appellon,s• refusal 
to compty with his di:soovery rulings; the sanctions were 
noc unduly harsh, as the Judge gave appellants ample 
opportunity to aroend their discovery responses. but 
they willfully and ropeatodly failed to comply with his 
orders in any meaningful way; [2)-Under S.C. App. Ct. 
R. 501, Canon 3(E)( t), the ;udge had not been no! 
required to disclose mere social relationships between 
him Of his family members and respondents' counsel or 
their family members, nor to recuse himself , because 
other than adverse RJlings, appellants did not present 
any evidence that he was prejudiced or biased against 
them. 

Outcome 
The judgment was affirmed, 

LexisNexis® Headnotes 

Civil Procedure > Appeals > Standards of 
Review> Abuse of Discretion 

Civil Procedure > Discovery & 
Disclosure > OlsCIOsure > Sanctions 

Clv!I Procedure > Judicial 
Officers > Judges > Discretiooa.ry Powers 

HNtJ.!.i Standards of Review, Abuse of Discretion 

The imposition of sanctions is genera1ty enllu:Sted to the 
sound discretion o f the trial oourt. Therefore, an 
appellate court will not interfere with a trial courfs 
exercise of its discretionary powers with respect to 
sanotions imposed in discovery matters unless the coun 
abuses its discretion. 

Civil Procedure > .Appeals > Standards of 
Revie•w > Abuse or Oi$Crelion 

Evidence > Burden-s of Proof > Allocation 

HN2f~ J Standards of Review, Abuse of Oisc,retion 

An abuse of disaelion may be found by the appellate 
court where the appellant shows that the concllsion 
reached by the lower oovn was without reasonable 
factual support, resulted in prejudice 10 the right of 
appellant, and, therefore, amounted to an error of law. 
The appealing party bears the burden of demonstrating 
that the lower oourt abused its discretion. 

Civil Procedure > 01S00very & 
Disclosure> Disclosure > Sanctions 

HNJI~ Disclosure, Sanctions 

See S.C. R. Civ. P. 37(b)(2XC). 

Civil ProcOOure > Dismissal > l.nvoluntary 
Oismissats > failure to Comply 

Civil Procedure > Discovery & 
Disclosure> Di.-sclosvre > Sanctions 

Civil Procedure > ... > Pretrial Judgmems > Default 
& Default Judgmems > General Oveniiew 

J:!!HJ±i Involuntary Dl.smls.sals. Failure to Comply 

In the context of a panys failure to obey an ordet to 
provide or perml1 dJs.oovery, when the court orders 
defaun or dismissal, or the sanction itself results In 
default or d ismissal. the end resun ls harsh m&dicine 
that should not be administered lightly. Thus. wflere the 
s.anctiOn would be tantamount to granting a judgment by 
deraull, the moving party must show bad faith, willful 
disobed.ieoce or gross indifference to its rights to justify 
the sanction. 

Civil Procedure > ... > Judges > Inabili ty io 

Proceed > Disqualification & Rec:osal 

Legal Ethics > Judicial Conduct 
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~[.!..) Inability to Proceed, Disqualification & 
Roeusal 

Seo S.C. App. Ct. R. 501 . Ca,,on 3(E)(1). 

Civil Procedure> ... > JudgM > Inability to 
Proceed > Disqualification & Rccusal 

Legal Ethics> Judicial Conduct 

great weight to the trial judge's assurance of his own 
impaniality, It is the movant's responsibility to provide 
some evidence of the existence of the judge's 
Impartiality. 

Civil Procodum > ... > Judges > Inability to 
ProcoOd > Disqualification & Rccusal 

Legal Ethics.> Judicial Conduct 

ltt!§l~ ) Inability to Proceed, Disqualification & HNBI~ Inability to Proceed, Disqualification & 
R•eusal Recusal 

The South Carolina judicial canons provide direction as 
to when disquafification may be necessary, ind uding but 
not limited to, Instances vmere: (1) the jvdge holds 
petSOnat bias or p<ejudioe towards a litigant Of oovnsel 
or has person.al knO'Medge of evlc!entlary facts In 
dispute in the proceeding: (2) the judge either workod 
on tM case as a lawyer. a lawyer with whom the judge 
previously practiced law worked on the case while the 
judge was associated with tha tawycfs film, Ot lM judQG 
has been a material witness concerning lh-e case; (3) 
the judge knows that he or a member of his lamily 
(spouse, porent, or child) has more than a de minimus 
economic interest in the litigation and 1he litigation will 
subslantialJy affect thtlt inlerest; 0t (4) the judge or his 
spouse or a pe<son within the third degree of 
relationship 10 them (or the spouse of sueh a person) Is 
either a party or th8 otfic-or. director, or trus.too of a 
party, Is a lawyer In the case. knc:wtn to have m0te than 
a do minimus Interest that could be substantially 
affected by the liti.gatlon. or. to the Judge's knO'Nledge, Is 
likely to be a material witness in the proc&eding. S.C. 
App. Ct. R. 501 , Canon 3(EX1J(a)-{d). 

Civil Procedure > ... > Judgos > Inability to 
Proceed > Oisq,ua1if,cation & R&eusal 

Evidence > Burdens of Proof > Allocation 

Civil Procedure > Appeals > Standards of 
Review> Reve<sible Errors 

t!ltZJ..!.i lnablllty to Proeeed, Disqualification & 
Rocusal 

Under South Carolina law, it there is no evidence of 
judicial prejudice, a judge's faih.Jre to disqualify himsetf 
will not be reversed on appeal Appellate courts &ccofd 

A ;uctge should disclose on the record information that 
the judge believes the partie$ or their lawyers might 
cons.Ider relevan1 to the question of disqualification, 
even if the jvdge believes there is no real basis for 
disqualif;ca1lon. 

CMI Procedure> ... > Judges> Inability 10 
Proceed > Olsquallfication & Recus.al 

HN9!~ lnabilrty to Proceed, Disqualification & 
Recus.al 

The fact that a trial judge ultimately rules against a 
litigant is not proof of prejudice by lhe judge, even if it i5 
later held the judge commrtted errors in his rulings. 

Civil Procedure > ... > Judges > Inability to 
Proceed > Disqualfficalion & Recusal 

~] lnabllity to Proceed, Disqualification & 
Recusal 

Me,e conjectvre canno1 suppon a recusal motion. 
Alegations of facls that are merely frivolous or fanciftA 
will not suppor1 a motion to disqualify on the ground of 
prejudice, nor will conclU$0()' statements. conjecture, or 
innuendo be sufficient to support a moUon for 
disqualil\cation. 

Civil Procedure> ... > Judges> Inability lo 
Proceed > Disqualification & Recusal 

Civil Prooec.ture > Pleacfng & Practice> Motion 
Practice > Time Umitalions 

James Hood 

ROA 618



Page 4 ot 16 
409 S.C. 266. •266; 762 S.E.2d 535, .. 535; 2014 S.C. LEXIS 329. •••1 

HN11[~ J Inability to Proceed, Disqualification & 
Recusal 

Timeliness is essential to any ,ec::usal motion. To be 
timety, a recusal motion must be made at oounsers first 
opportunity after discovery or 1he disqualifying faclS. 

Counsel: Thomas A. Pendarvis, of Pendarvis Law 
Offices, P .C., of Beaufort, and Joel 0 . Balley, of The 
Safley Law Firm. P.A., of Beaufort, for AppellanlS. 

Ellis M. Johnston II, of Hay,,sworth Sinkler Boyd, P.A., 
of Greenville, and CallM TheOdofe Vk:k, Jr .. of Hatp&t 
Lambert & e,own, P.A.. of Greenville, for Respondents. 

Judges: CHIEF JUSTICE TOAL. BEATTY, 
KITTREDGE aod HEARN, JJ .. concur. PLEICONES. J., 
concutring in part and dissenling in part in a separate 
opin!oo. 

Opinion by: TOAL 

Opinion 

[•270) rs37] CHIEF JUSTICE: Appellants appeal 
the cir<:0it court's decision dismissing these related 
cases and awordllg sanctk>ns against Appellants. We 
affirm, 

FACTSIPROCEOURAL BACKGROUND 

Appellants are limited partn8f'S in five separate limited 
partner.ships and have asserted 1eoa1 claims in five 
sepa1ate adions against their general partners, 
Respondents.1 E~h of the limited panners.hips owned 
sepruate apa,tme:nt complexes in one of the thto,e 
counties-Beaufort, Orangeburg. and Charleston. On 
appeal. each of the eases r .. 21 involves a drfferenl 
r2111 grouping of limited partners,2 different 

l)(Opcrtics, and different facts. 

In e$.S8nce, the limited partnerships were formed in the 

1960s to construct and operate the properties al issue, 

' All Appellants and Respondents are wcoessors in lnte.-est to 

either the orlglnal llm ted partners (e:xoep1 to, Laurance OaviS) 
or otlglnal generol p(W'lr'l¢r$, 

2 In 04hcr wo,ds, some ot tho limited partners held WltcreslS in 
m0f'9 lhan one ol the limited pattne~. and some held an 
inlerest in only one of the timlted partnerships, bvl none of the 
limit~ partners held Interests In all of the pannershaps. 

affordable housing projects for low4 income citizens in 
the three ( .. 538) counti8$. Respondents became 
general partners around 1975. and from that point 
fOf\\lard, Appellants took no part in the management or 
business affairs of the complexes. In 1984. 
Respondents notified Appellants that they Md 
contracted to sen tho pfoportics to 8o$ton Finaooiat 
Group (BFG). The terms of the sa.Je caUed for a small 
amount to be paid upr,ont but the ma;oriry would b6 paid 
In 1999 In a "balloon· payment with accruing lntefest. 
However, BFG defaulted on the payment, and sold the 
properties without intervention ['u3) f1om lhe 
partnerships. All of the claims stem from Respondents' 
roles in selling the properties and their actions in lhe 
al'termath of BFG's de:ault 

On April 22, 2003, certain Appellants filed the oomplaint 
in Oavi.s v. Parlt.v;ew Apartments {the Parkviow case). 
On July 7, 2003, Respondents fil&d va.rious motiont, 
including a molion to dismiss certain claims against 
certain Rupondents and a motiOn to strike or make 
moro spoclfic allegations contained in Af)pelallts· 
complaint. The circuit court denied tho motions. 
Appellants flied an amended complaint on Match 23, 
2004. alleging causes of action at Jaw for damages, 
inciuding, inter afia, breach of fiduciary duty and causes 
of action for equitable relief. On April 9, 2004, 
Respondents filed an Answer, setting forth a general 
denial and affirmative defenses, including, inter alia, the 
statute of i mi1alions. On April 13, 2004, Respondents 
filed a motion to dismiss arid other related motions. By 
order dated February 11, 2005, the court dismissed one 
cause of action, style<! '1)acl faith." but denied the motion 
to dismiss as to !he remaining causes of action. 

On Oclober 13, 2005, oert&ln Appellants fUed 
complaints in Davis v. Palmetto Apartments r4J (the 
Palmetto case) and carolfna Managemetlt C-Orporatioo 
of Beaufort v. PitteWOOd P;,rt. r212J Apa,tments (the 
Pinewood Park caso}. and on Octobof 17, 2005. certain 
Appollants then liled complaints in Rentz v. Orleans 
GatdCM (the Orleans Gardens case} and Laur.mce 
Davis v. Roosevelt Gardens (the Roosevelt Gardens 
case). In each of these cases, the groups of AppeOants 
alleged causes of action al law for damages. including, 
inter alia, a claim for bleach of fiduciary duty, and 
causes of action for equitable relief. Respondents 
ans•,vered on January 17, 2006, setting forth a general 
denial and affirmative defenses, including the statute of 
rmitatlons. 

By adminlstfatlve ordar dated March 7. 2006, au five of 
the cases were assigned to Circuit Judge Doyel A. Ear1y 
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Ill "'lo hear and decide all pre-trial motion$ anct other 
matt~rs pertaining to these cases. lncl\Jctlng the trlal and 
post-trial motions." The purpose of assigning the eases 
to a single circuit cour1 judl)8 wa.$ to ~promote the 
effective and expeditious disposition of this litigation by 
uniform rulings and (to) conserve the resources of the 
parties, their counsel, and the judiciary." Ho-.\•ever. these 
cases have never been consolidated. 

The Record r·sJ In this case is volumlnot.Js, and 
illustrates tho complex and. at times. contentious nature 
of these proceedings, The circuit judge presided over 
numerous motiOn hearings and Issued numerous ord0<s 
over the couiso of this litigation. However. this appeal 
concerns a final order, dated April 9, 2010, and entiU8d 
"Order Granting Defendants' Two Motions fOt Sancoons. 
Finding Plaintiffs in Contempt of Court, and Oism;s.sing 
the Above-Captconed Actions as Sanctions for Plainti ffs' 
Contempt" (the Dismissal Orde-r), in which the circuit 
judge dismissed al or the cases and awarded fees and 
costs to Respondents as sanctions for Appenanls' 
continued refusal 10 oon,ply with his previous discovery 
rv1lng$, In &ddltlon, Appellants appeal the judge', failure 
to disqualify himsctf at the outset of this l!tlg.adon and 
late refusal to recuse himself. 

From the outset, the statute of limitations emerged as 
an important issue in this case. On January 17, 2006, 
Respondents moved f0< $Ummary judgment in the 
Palmetto, Orlea.ns G,mJens, and Roos.evelt Gardens 
cases based oo the affirmative defense that Appellants' 
leg;al clalms In these cases were barred by the statute of 
hmltations.3 In support of the [ .. 539) motion r213J 

• Responden1s contend 11\at all or the 1ega1 claims a11eged In 
the cornC)l.aints center on RC$pondcnts' bvsiness ;..dg.mcnl in 
1999 when they ooneludod the propenios et 1$.SvC had no 
value above the HUO m~C$ (with the e)Cotption or the 
PiMNOod P(lrt, eas,e), ond thol repossessing the apt,rtmonts 
was no< in the besl inlcrC$1S of tho limiteO Ps'rtncrships, 
However, Respondents: rtlso eont~ lhot Appollt,nts <'!llego 
injury to the limited pa,tnerships as far baek as !ho ea,ty 1980s 
In each case, including, inte, aNa, Responden1s' alleged: 
failure IO entertain other offers to purchase the properties in 
the 1980s, mlsrepresenta1ions of lhe purchaser's financial 
solvency, ,a!e of the properties to an entity aeated by BFG, 
Instead ot BFG, tallure to tor.vard appropri.a.~e dooJmentatlon 
OI the sale, ,~uure to l)(Operty secure the notes, and 
undervt,h.J<'ll.iiOn r··11 ot 1he properties In ()f'der to acquire 
various lim:lcd partncrstip intC1C$t$, ~pellanl.$ tl$$Crted that 
Respondenls were estow,ed from asserting their iil'MC of 
limitations argumen1 because all parties agreed 10 postpone 
discovery In the P8fkview case and the filng of additional 
rel~ted ease$ in 811 a1tempc to resolve all of the cases through 

for r0 6) summary judgment, Respondents served 
Appellants with Requests tor Admission in order to 
asoertaln the point at which Appelants became aware 
01 the aoegoo Injuries that they Claimed. On Fobruaty 
13, 2007, the court denied th& motion. granting 
Respondents leave lo raise the statute of limitations 
defense again after the commencement of d3500very in 
the cases. 

Respondenls again moved for summary judgment wtth 
respect to the statute of limitations issue in the 
Palmetto, Orle8.ns Gardens, and Roosew,tt Getrdens 
cases. The judge held a hearing on the motion oo 
November 19, 2007. On June 17, 2008, the clrcuitoourt 
denied Respondents· motion because •a genuine issue 
exists as to material facts lnvolVing the statute of 
limitations:4 

("274] Oil August 28, 2006, Respondents se<ved 
Appellants with supplemental dlscove,y requests. After 
granting Appellants additional time to file their 
responses, on Novembef 6, 2008. Resp00dents filed a 
motion to compel Appellants to ,espond to their 
discovery requests. Appellants served their initial 
discovery ,esponses on November 14, 2008, but 
Respondents chose to p<ooeed with their motion to 
compel, claJmlng Appellants failed to answer their 
discovery requests completely. Respondents specifically 
sought to compel Appellants to provide full r••91 and 
complete r&sponses to Re,spondents' Interrogatories 
and the production of all documents in App&llal\1$' 
possession responsive to RespondMtS' roquests for 
production. The court held a hearing on the modons on 

medialiOn, ineludlng those lhal had no< yet been filed. On the 
Other hand, Respondent$ COtllend they agreed to postpane 
di$COVery in !he ~,-.:view ~se only, but did not agree to stay 
the Sl3Me 01 llmlt:a:lons applicable fn any olhet cases 
~s ~ h()I ye,t brovght. lfflimatety, the mediation fell 
throvgh, A,ppellants comend Iha! med1ation was cancelled 
b«;iv&e the jOir\lly retained irMjepcndent app<a:ser Jailed to 
comc,1e1c lhe a,wrals:a!s In time, Regatd~s of the reasoo for 
the failvre of the mediation to go fOf'W-l)rd, RO--Sl)OndCl'lt$ p()int 
out in thfW brief that the mediation end surrounding 
negotiations fell through as of July 26, 2004, but Apfxillants 
d;d not fie !he remaining cases unm OciobCf' 2005. Thcn:!orc. 
Respondenl'S oonteod, whether or not they were es10pped 
from assertwlg the statute of Imitations during that period. 
Appelants' claims r-sJ are still time-barred. 

• Outing .-i 1&1er hearll'lg, the cin::ult judge stated: '1T]here's 
some signffic.,nt i$SVC$ in It\.$ ea~ rrom day one when I first 
got in ii dealing with the siatu:c of limiwti0n$ problem. And I 
found that it was an iswe of fact. And I still Slugglo with that 
somewhat . .. . ~ 
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December 9, 2008. 

On January 29. 2009. Appellants served their 
Supplemental Responses to the Otscovery ~eciuools, 
expressly providing that the ,csponscs were made only 
by App.:illants in the Parl<.view action, and that 
Appellants in the other actions would supplement their 
respon50$ ·at a later date: Moreover, the Parkview 
Appellants only additionally produced the financial 
statements of Appellant Laurance Davis .. Much of the 
remainder of the responses was identical to the 
previous responses. 

By order dated March 3, 2009, entitled •ordet Granting 
Defendants' Motion to Compel, dated Novembet 6, 
2008" (the Discovery Order), the citcuit oourt 9ran1ed 
Respondents' motion to oompef, specifica1ty finding that 
all of the Appellants we,e required to ·p,ovkle fvll and 
complete responses" and "produce al documents in 
their possession, custody or controJ, which [were] 
responsive to· the discovery requests. The court took 
issue with Appellants' blanket method of objeding to the 
requests, ·mak[ing) r .. 1 OJ it impo5sible for 
(Responden!sl lo know if responsive information and/or 
documents Jwere] being withheld, and, if so, based on 
which specific grounds: In addition, the coun 
specificalty ordered Appelants to provide more 
information in their answers to interrogatories 
conceming Appeltants' proposed expert witnesses and 
contents of their testimony. The ( .. 540) court also 
required Appellants to provide sufficient identifying 
informalion in theJr privilege log, so lhat r21sJ 
Respondents oould recognize which documents 
AppeUants were wlthholdlng on the basis of the 
at1omey-ctient privilege and assess the applicability ol 
the prlv!lege to those oocuments. Flnalty, the court 
mandated the disdOSure or pertinenl d iscovery 
responses In al five cases (not just the Parkviaw case}, 
Md by all of th8 Appellants, stating ·1e]ach and every 
(Appellant) is requited to provide all information 
rea.sonably available to him or he,, which would be 
rcspol\Sive to any of the Interrogatories; and ·each and 
every fAppellant) is required to produoe atl documents in 
hjs °' her possession, cu-stody or oontrol, which would 
be responslvo to any of the Roquests for Production."5 

The Discovery Order required Appellants' compliance 
within thirty days.6 To date, Appellants tiave 001 

! By order da;ed June 16, 2009, the arcult coun denied 
Appellants' Rule 59\e} motion wllh respect to this ruling. 

• On lhe same dale the oo...w, Issued the Discovery Order, it 
also Issued M ()r<-'et. etiei~ ·order Grttnling in PM and 

complied with the Discovery Order. 

Simultanooos to the discovery response dispu1e, the 
parties also disagreed regarding what materials were 
protected from disclosure by the attorney-client 
privilege. Appr()xima1ely one month after the court 
denied Respondents· summary judgment motion. 
counsel for Respondents Indicated to the court that 
Appellants feiled to p,oduoe a complete prMler,e klg. 
The court allowed Appellants thirty Clays to prOducc a 
complete privilege log. On July 28. 2008. ~pellanl$ 
produce<t a new prlvirege log (the 1128108 privilege log) 
cont1lnlng 90 documents, created betw&en 1998 and 
2004, for the first time in the litigation. In lheir 7/28/08 
prM"lege log. AppellMt&: only indud8d a dGseription or 
the date. authot, and recipient of eaeh document, and 
the classlflcalion of each documenl, ;.e. fax, lelleJ, or 
memorandum. At the December 9. 2008, hearing. 
Respondents also arguod for the prodvctlon of ocna!n 
(i'OQ.Jmenls conl81ned In Appellants' privilege log. 
Likewise. Appetlants took luue with Respondents· 
claims of privilege. 

The<efore, on December 30. 2008, the co...-t. with the 
consent of all of the part.es, ordc<ed Gary Clary to 
serve [-12) as spedal master for the purpose or 
condu¢tin9 an in camef8 r216] review of the so-called 
"privilegecr documents at Issue and to •make tiis ruling 
as to whether each such document is subjoct to 
discovery and production shoukt be oompelled."7 The 
order required the special master to provide the ci1cuit 
j udge with a repor1 setting forth his findings and 
concfuslons. On 0 ()-cember 31. 2008, Appellants 
provided a mote d6scriptive privilege tog (the 12/31/08 
privilege log). which forms the basis o f the current 
dispute ove, privilege. 

Upoo the special master's issuance of his reports on 
April 14 and 22, 2009, the circuit judge issued an order 
on June 2, 2009, adop1ing the special master's findings 
in tolo, yet still permitting the parties to object to !he 
findings and conclusions contained therein by the filing 
of a Rule 59(e} motion to alter or amend the Judgment. 
Both Appellants and Respondents filed timely Rule 
59(e} molions on June 11, 2009, and June 15, 2009, 

Denying in Pan Pfawltitrs· Moti:oo to Comp!M, Dated July 29. 
2005: In <hat order, the circuit coun found lhal cenaln of 
Appellants' discovery reque$1s r•~11J were ovetly bro;,d Md 
unduly burdensome and rC$b'ielcd tho~ roquO$l$. 

1 The Circ:vil judge $Ubscqucntly amended the on:ler twice to 
ln~~e the ntJmbef ol documents for the $98cial master to 
rc'licw. 
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respectively. On July 6, 2009, the circuit j udge held a 
heating on the motions. 

By order dated July 28. 2009, entittod "Order 
Amending r~"13J Coun's Order Dated June 2, 2009" 
(the Privilege Order), tho circuit judge deniQd lh& Rul& 
59(e} motions in part. granted the motions in part. and 
amended his order adopting the findings and conctusion 
of the special master. Specifiealty, the oourt ordered 
Appe41ants to disclose 96 documents identified in their 
privilege log. The oourt found 32 of the allegedly 
privileged documents were not privileged because they 
had been dlsc:k:lsed to third p,arties, and the priWege 
had been waived with respect to the remaining 64 
documents because, by filing suit, Appellants had 
placed the statute of limitations al iS,Sue in this case. To 
dat&, r ·541) AppeUants have s-tiU not complied with the 
court's order.8 

Ou& to Appellants' continued noncompli3nce with the 
cou,rs di&00very ordors. Respoodents filed a motion for 
sanciions on July 24, 2009, fot failure to comply with the 
Oisoovery Ord8f and on August 10, 2009, for failute to 
comply with the Privilege Order. The circuit court held a 
hearing on Respondents' motions on August 24, 2009. 
At the hearing, Appellants ["277] represented to the 
court c-•1•J that they were filing supplemental 
discovery responses tha1 same day, and that their 
responses would be in oomplianoe with the oourts 
orders.9 The court admonished Appellants that their 
non-con-.:,lianoe, coupled with the looming January 2010 
trial date in th& P0/1<vKJw ca.s.e, 1° could oHcit tho court's 
dismissal of the case: "It's (the Park.view case) going to 
be tried in January, whenever tt's sot for. tf they don'I 
get the disoovery I'm going to throw the case out." In 
addi1ion, the court noted that the materials were relevant 
to the statute of limiUltions issue and Appetlants had not 

• Re$p()ndenls were also otdered to produce oettaln 
d<X:umtnls p<e-vlously de«ned to be privllegeCI, Which they 
j)tOdlJCed on August 3, 2009. 

• 
(The Court:) A.s an otr,ce, or lhe covrt you',c I.Ollil',s, me if$ 
Wl full corf¥)ia,nce wittl n1y orde, de.'llil"lg wittl INI il'til ()I 
disoovery? 

(Appellants' Correcl, ,-•151 your Honor, to the extent 
this stuff ls COW'lsel:I lnfonna!Son known to my cleots. 
We'Ve got II and it's being delivered. 

""TM circuit OOUt'I h&d alreacfy continued the trlal date in the 
P.wkvicw t:.1$C rrom ii$ May 2009 b1,1 dil!C dve to the ongoing 
discovery dispute. 

produced a legitimate reason for not complying with the 
Oiscov9ty O..der.11 At lhe hearing, counsel for 
Ai:,pellants stated their clients were weighing their 
options as to whether to appeal the oourt's rulings. 
Despite stating that he was strongly leaning towards 
dismlssit'lg the cases, the circuit coort decided to hold 
Respondents' motion In abeyance pending Appellants' 
decision to appeal, whk:h provided Appellants with even 
more time to oomply with the court's Ofders. 12 

UjXln receipt of Appellants' supplemental responses. 
RMpondents fitOO anothor supplemental motion fOt 
sanctions on August 27, 2009, Claiming that Appellants 
h.ad stitl not compiod with the Discovery Order. Due to 
Appellants' attempts to appeal the Privilege Order, 13 the 
court did not hold a ("278) hearing on Respondents' 
supplemental motion to compel until January 14, 2010. 
at this point slighUy over a week prior to the Park1dew 
trial date. Appellants had still not provided Respondents 
with the discovery information (0 

.. 16) concerning their 
e"Perts' testimony. However, Appellants stated they 
were planning to provide the expert information on the 
day before trial. The court was not satisfied with this 
resjXlnse: •This case has been going on for seven 
years, a long time. And do<l't hand me this about getting 
an expert on Friday. This Is no1 an expert-to-be-given• 
on.Friday case." The oourt then addressed Appelants' 
continued noncompliance. One excuse Appellants gave 
tor their failure to disdose the expert information is that 
they only had preliminary reports from the experts. 
Again, the court was not satisfted with this answer: "How 
can you not have a final opinion? .... (l]f you wanted to 
know what my eJ<pert's opin:on was In a particular case. 

11 In fact, counsel for Appellants at one point went so far as to 
admit Appellants did not want to disdose the discovery 
because it went to the statute of Imitations issue: 

(The Court:1 Mr. 8ailey, you don't •ke It (the Privilege 
On:lerJ because It's opened up wide open the issue of the 
statute of llm!latlons. 

(Appellant,' Thars cenainly ooe reason, Judge. Counsel.) 

u The Circuil ooun never pl&oed lhiS decision ~ wrl!ing. 

11 On Sopictnbcr 10, 2009. Appell.'ln!$ filed 3 NO:lte C)( Appe.'11 
in 1hc ooort of ttweals, On Oeeemt>et 2. 2009, 1he ooon or 
appeals dis.mis.sod ~1s· appeal as prcmatu1e and 
lawed remittitur on Oeoember 17, 2009. On Novembw 19, 
2009, this Coon denied Appellants· petition for writ of 
prohlbt!lon and certiorari after they appeaied l .. "11) the 
court's discovery rUlings. In adicMlon. on Oo:ober 6, 2009, 
Af)C)ellants applied ror entty Into the Business Courts, wtlk:h 
was also denied on ~ember 3. 2009. 
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I wou1d have to tell you. You would expect me to tell 
you, I expea you 10 1ell them. I've 0<dered you to tell 
them. and you refuse to do so." 

On January 25. 2010, after the trial date in the Parl<vjew 
case, AppeUants served Respondents with their Third 
Supplemental Responses, r •s42) whtch again only 
addressed the Parl<.view case. Respondents again took 
issue with the adequacy or Appellants responses, 
especiaJly as to the responses dealing with the 
substance of the expert testimony. 

On February 22, 2010, Appellants filed a motion for 
p<otective order. Under the protective order, Af)pelants 
sought to submit the requested discovery under seal. 
conditioned upon the court allowing them to redact 
portion'$ Appellanis argued were privileged. 

Around that time, Appellants began to question their 
lawyers: concerning the judge's impartiality based on 
disclosures he made throughout the case concerning 
his social relationships with counsel of reooo:t for 
Respondenl$ and their family members. To substantiate 
these claims, Appellants sought additional discovery 
concerning financial information from the r219J judge 
and records from a resor1 on Fripp Island, where the 
judge officiated in the wedding r .. 18) of Ann Ross 
Rosen, counsel of record for Respondents from 2007 • 
09, to refute claims made by !he judge concerning his 
relationship wi1h Rosen. 

At a hearing (granted to discuss Appelants' discovery 
reque.sts and protecilve order) on Mareh 29, 2010, the 
judge disclosed on tho rocord his rclatlonshlps with 
Respondents' oounsel. Appellants again attempted to 
argue the reasons tho judge should vacate his l)(ior 
discovery orders and presente-d reasons th& court 
should not sanc1ion Appellants for failing to oompty with 
u,ese Otders. Furthermore, counsel Oreilly moved for the 
judge to recuse himsetf, which he denied. The judge 
memorialized his verbal denial of the recusal motion and 
reasons in an ensuing order dated October 7. 20 10 (the 
Recusal Order), wherein the judge again outlined his 
relat.ionships with Respondents' 004.lnsel, and decided 
not to recuse himself, noting that despite the fact tllat 
Appetlants were "cfisa;,pointed wi1h some of lhe rul.ings 
of lhe rcJourt . ... such disappointment cannot form the 
basis for recusal: 

Because Appellants still refused to comply with his 
0tders, th& court issu8d lhe Dismissal Order oo Apri 9. 
2010. tindtng Appellants were in oontempt of ooort. As 
sanctions for r .. •19) Appelants· continued "willful" 
noncompliance with his disoovery rulings, the oourt 

dismissed all five cases with p<ejudlco and found 
Rospondents wom ontilled to reasonable auornoy's roos 
and cos.ts incurred in oon.necuon with pursuing 
Appellants· compliance with the oourt's orders {to be 
determined al a later date). The cour1 granted 
Appellants the opportunity to purge the oontempt by 
complying with the Otscovery Order and the Privilege 
Order within 25 days of the date of the Dismissal Order. 

On September 16, 2010, the circu!t court denied 
Appellants' Rule 59{e) motion to alter or amend the 
Dismissal Order. On October 25, 2()10, the oourt denied 
Appeflanrs motion for protec(ive order, holding that it 
wa,, in effe~ an untlmety Rule 59(e) motion disguised 
as a Rule 26(c) motion because it merely sough to 
amend the Privilege Order. On November 8, 2010, 
Al)pellants filed a Rule 59(e) motion seeking to amend 
the courts order. clalmlng they were denied due 
process (♦'280) because the court signed the proposed 
order submitted by Respondents, which the court 
denied. 

Appellants served their Notice of Appeal on January 28, 
201 1, in the ooun of appeals. By order d.aied March 9, 
2011 , this Coort certified these cases for review 
porsuaint to r •201 Rule 204(b), SCACR, 

ISSUES 

I . Whether the circuit judge erred in dismissing 
AppellMts' clalms and reQulrlng th.em to pay costs 
and att0tney's fees to Respondents as sanctions for 
Appo11an1s' noncompllanoo with th& court's 
discovery rul!ngs? 

II. Whether th& circuit judge &rred in rafusinig to 
recuse himself? 

ANALYSIS 

I. Sanctions 

Appellants contend the circuit court e,red in making the 
various discovery rulings in this ca-se.1' As a matter of 

i. In addition to arguments concerning tM Prh.tege Order, 
Appellants take Issue w1ltl clrcuil oourt otde,s relatt19 10 
prMlege and d3ted December 17. 2006; M3tth 3. 2009: J1.1ne 
2, 2009; J1.1ne 16, 2009; J1.1ly 28, 2009; Apri 6, 2010; 
September 16. 2010: October 22. 2010; and December 11. 
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pc-ocedure, we r--543] note that Appellants have onty 
appealed the order awarding sanciions to Respondents, 
the Dis.mi$$al Order. As such, the merits of the 
underlying discovery orders. including the Pri'\llege 
Ord0t and the Ois.covery Order, a.re not before us for 
consideration, 

ThroughOul lhe coutse o( the liligatlon, the cfrcuit c:ourt 
is.sued numerous discovery rulings. The Record makes 
dear that Appellants considered an appeal ot one or 
more of those orders, at one lime even s&eking review 
of the Privilege Order ill the court of aJ)peals. wtlieh was 
hekl to be interlocutory. HO'lt-ever, to chalenge the 
specific rulings of the discovery orders, the normal 
course i$ to refuse to compty, suffer contempt, and 
appe,al from the contempt finding. See, e.g., Ex C-2811 
D8r19 Wetstone, 289 $.C. 580, 347 S-E.2d 881, 882 
!.!.2§fil ("An order directing a party to participate in 
discovery Is interlocutory and not diree11y appeatable .. . 
. Instead of appealing imrnediatefy, a non•party has two 
alternatives. He may either comply with the discovery 
order and waive any right to challenge it on appeal. or 
refuse to comply 'hith the order and appeal after he Is 
held in conlempt for his failure 10 comply.") (intcmal 
citations omitted). Al)pcllants dtd not follow tl\a1 route 
here. Rather, they continued along in the litigation, 
attempting to divert the implementation of the court's 
rulings by providing inoomplete responses and causing 
delay through other tames wh·le they decided whether 
or not to surrende, to the po5sibility ("•221 of being 
held In contempt of court. However. during this time, 
Appellants continued lo accept the circuit court's 
fonnulation of di5oovery. Right or wrong, these 
decisions form the law of the case, and Appellants are 
bound by them now. ML-Lee Ar,qui!>;tion Fund, L.P. v. 
DelofUe & Tooche, 327 s.c. 238, 241 489 S£2d 470, 
412 {199V. Only after Respondents filed a motion for 
sanctions, and Appellants were found 10 be in contemp1 
of court as part of those sanccions, did they appeal. 
While this was a final orde1 for purposes of 8ppeUate 
roview, as it ordered di$missal of the C3Se, the merits of 
the undertying d iscovery orders are not before this Coun 
on appeal. Thus, despite Appc• ants' vehement 
objections to the Privilege Ordo.r and Discovery Order, 
lhe only roviewable qucsbOn betore this Court Is 
whether the sanccions were property awarded.15 

2010, t,toroc>vcr. Appe:11;,nl$ base !heir other discovery 
a19Um'81U on the OisCOVO'Y Order. ~ 011\ef' ret:lled 
disooV9f)' orde1'5 iuued by the circuit c.oor1 and dated 
December 17, 2008; March 3. 2009: March 3. 2009 (granting 
In pan, deny\"lg (-•211 in pan); and April 6, 2010. 

,s W'hilt the panles certainty mention the PrMlege Order and 

t:!!:!.1.ffJ "The lmJ)OSltlon or sanctklns Is genera1ty 
enlrUSled to lhe sound discretion of the 123) Circuit 
Court." Downey v. Dixon, 294 S.C. 42, 4S. 362 S.E.2d 
317, 3f8 (Ct. App. f987/ . Therefore, en appellate court 
wil not interfere with "a trial court's exercise of its 
discretionary powers with re,pect to sanctions imposed 
in disoovery matte,s• unless the court abvses it$ 

discretion. Kampf y. G[{leny;t/g Terrazzo Co., Inc., 327 

s.c, 538, 542, 489 s E 2Q 679, '11 /Ct N/11, t!/9V 
(cl!atlon r282J omitted). HN~~ "An 'abu .. ol 
discretion' may be found by this Court where the 
appellant shOws that lh8 conclusion reaehed by the 
lower oourt was without reasonable tactual support. 
resulled in prejudice to lhe right of appelanl, and. 
therefore, amounted lo an error of law." Dunn v, Dunn, 
298 S.C. 499, 502. 381 S.E.2d 734. 735 (1989J (Citation 
omitted). The appealing party bears the burden of 
demonstrating that the lower court abused its discretion. 
Id. (citation omi!ted) . 

Appeth1nts argue the cil'Q.lit court abused its discretion 
in awarding unduly harsh san~ions in this case. 
Speclflcalty, Appellants contend the oourt abused ils 
discretion by dismissing these cases under the facts, 
partieutarty t>ecause (1) less "draconian" punishrneots 
were availabte 10 the court: (2) Appellants agreed to 
rcccivo a toss harsh sanction and ~,OOk e)(ttaordinaty 
steps to avoid dismissal": (3) the judge oonsislenlly 
espoused Respondents' arguments as evidence 
constituting a factual basis to support his decisions; 
[~544) and (4) the jvdge dev;ated 1•-24) from South 

Carolina law to effect dismissal. 

R11/e 37l bl(2)(C>, SCRCP, provides: 

HN3(~ tf a party ... fails lo obey an order to 
provide or permit discovery, . . . the oourt in which 
the action is pending may make such otders in 
1egt1td 10 the failure as are just, and among others 
the following: 

Art order striking out pleadings or parts thereof. 
or staying further proceedings until the order is 
obeyed. °' dismissing the action or proceeding 
or any part thereof, or rendering a judgment by 
default against the diSob8dient party. 

Diseove-ry Order ;,nd the variovs inletmedlate Otder$ on "'-Ch 
they a,e b.'lscd in their brier, Appellant$ onty r"o gene~! 
issues m".h those orders. Without specific objections to each 
Item of disco'l8f)' deemed disOOYerabla by the circuit ;.,d9&, 
the specific discovery fl;ndlngs are m reviewable on appeal. 
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However, HN4['i') ~vthen the court orders default 0t 
dl'SITlisssl, or the sanction itself resu11s in default or 
dismissal, the end result i:s harsh medicine that should 
not be administered ti9h1ly." Griffin Gradfrlg & Cleadpg, 
Inc, v. Tire Se,y. Egylp, Mfg, Co., 334 S1C, 193, 198, 
511 S E.2d 116 718 ICt ADP 19921 (citing Oilaado y, 
Bol'lt, 320 S,C. 509. 466 S.E.2d 353 (1996/J. Thus. 
e(wJhete the sancij()n woukl be t.aniamount to granting a 
judgment by defaun, lhc movit1g party must shOw bad 
faith. willful dssobedi&nioo or gross inditfere!'lco to its 
rights lo justify the sandion." Id. at 198-199, 511 S.E.2d 
ar 718-19 (Citing BtJl((JhtfUJn 'I. AT & T Co., 306 s.c. 
101, 410 $.£.2d 537 C-283/ {1991)}: see also Samp(es 
1/. MilchtJf, 329 S.C. 105, 112,495 S.E.2d 213,216 (Ct. 
ADO, 199V (stating when deciding the severity of 
sanctions ~10c failJre to disclose evidence du1ing the 
discovery process, Lhe trial court should weigh the 
nature or the in:errogatoriGS, the discovery posture of 
the case, wilfulness, and tno degree of projudic~n 
(citattOt'ls OtnitlOd). 

We dtSagree r"'"'2.5] with Appellants' claim that the 
sanctions Imposed here were unduty harsh. With 
respect 10 the d iscovery Ofdors regarding ptivilcgcd 
documents. tho circuit court mado every cffOf'l to ensure 
that no prMlog8d documents were compelled. and 
Appellants refused to comply mcrery because those 
rulings had adv8rso impficalions on their cases. we also 
note that the cir<:uit judge provided Appellants ample 
opportunrty to amend their discovery responses both 
befo,e and aner he issued the Discovery Order. and 
Appellants willfully and repeatedly failed to comply with 
the circuit coor:!'s orders in any meaningful way. Thus, in 
our view, Appellants' failure to comply wrth the various 
01ders of the court was winful and deliber1;1te and caused 
unnecessa.ry delay of this case a,nd prejuc:Uoe to 
Respondents. Accordingly, we hold the circuit court did 
not err in is5uing the Dismissal Order as a sanction for 
Appellants' noncompliance with the court's orders. 1& 

IL Disqualification and Recusal 

Appellants argue tha1 the olrcu!t judge was not legally 
qualified to accept OI' retain his assignment to 
preside t-•26) ove, these cases at the time the cases 
were as'Slgned 10 him. Specffically, Appellants contend 
that the judge violated his duty to fully disclose the full 
nature of his al'ld his family"s tong-term relationships 
with Respondents' counsel, El is Johnston, and 

1•we note that Appellants have the oppot1unlty to purge the 
contempc by comptylng with the court's dlscoveq rulings. 

members of his family. Moreover, Appellants a19ve that 
the cirQ.lit jt.tdge violated his continuing duty to fully 
disclose additional relationships between him and 
member'$ of his famlly wttn Johnston a.nd momb8's of 
Ms family, which developed fOllowing his aceeptance of 
the assignment of this case, and tho lull nature of his 
r~labOnships with attomeys Anne Ros.s Rosen end 
Marvin Infinger alter they became counsel of rec0td for 
Respondents. Thus, Appenants contend, ["284] this 
Court Should vacate the otder assigning the circuit ;udge 
to preside over these cases, and reassign them to a fair 
and impartial judge. Appellants contend tha! because a 
judge must disqualify himself and recusal motions are 
rare and unlikely to be overtumed on appeal, an 
atmosphere exists "whereby, as in the present appeal, 
judges recognize the probab'8 outcome of a recusal 
request and take advantage of that reaity. to the 
undeserving prejudice of litigants with legitimate r0 27) 
grounds for re.cus.al." We disagree and find lhal the 
circuil judge was not disqualified f1om hearing r~545] 
this case and Md no duty to recuse tlirn:self. 

Pursuanl to Canon 3(E)(1} or the Judiaal Code ol -Conduct., HN5(1') ·1aJ judge shall disqualify himself or 
h8rscll in a proceed.ng in which the judge's impartialily 
might reasonably be questioned .. .. " Canon 3(E)(1}. 
RlAe 501, SCACR HN§l~ ) The judicial canons provide 
direclion as to when disqualification may be necessary, 
including but not limited to, instances where: (1) the 
judge holds personal bias or prejudice towards a litigant 
or counsel ot has personal knowtedge of evidentiary 
facts in dispute in the prooeedlng; (2) the judge either 
worked on the case as a lawye1, a lawyer wi1.h whom the 
judge previously praclloect &aw worked on the C8$8 white 
the judge was associated with the lawyef s f.rm. or the 
judge has been a material witness ooncernlng the case; 
(3) the judge "knows" that he or a member of Ills t.amlly 
(spouse, parent. or chi d) has more than a de mlnlmls 
economic interest in the lllbgatioo and lhe litigation will 
•subStantlally atte,cqJ· that intetost: or (4) tno j udge or 
his spouse or a person within the third degree ol 
relationship to them {or the spouse of such a 
person) r .. 28) is either a party or the officer. director, 
or trustee of a party, is a lawyer in the case, known to 
have fflOC'8 than a de minimis interest that could be 
substantially affected by the litigation, or, to the judge's 
knowtedge, is likely to be a material witness in the 
proceed;,,g. Canon 3(EX1 )(a)-{d). 

t!!:!1fiJ "Under Sou:h carohna law. If there is no 
evidence of Judicial ptejudice. a Judge's fall·ure to 
dtSqualify himself will not be rever$8d on appeal." fMJJ.l 
v. Pat91, 359 S.C. 515. 524, 599 S.E.2d 114, J 18 /2004J 
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(citation omitted}; s;mpsor1 v. Simpson. 377 S.C. 519. 

522 §60 S.E.2d 274, 276 (Ct. APP· 2008): see afso ~ 
v Ptoccer & Gamble Distrib. co., 315 s.c. 283, 2ss. 
433 S,E 2d 856 857 11993} ("In cases invoMng a 
violation r 2asJ of Canon 3. this Court wlll affirm a trial 
judge's failure to dis.qualify himsolt ooly if thoro is no 
evidence 01 judk:ial projud1oe.") (cit.ations omitted). 
Appellate courts "accord great wcigtlt lo lhe trial judge's 
assurance of his own impartiality." Id. It is the movant's 
responsibility to provide some evidence of tho eldstenee 
of the judge's impartiality. Lwers v. Lyvers, 280 s.c. 
:161, 367, 312 S.E.2d 590. 594 (Ct. App. 1984} (citation 
omitted). 

At the hearing on Appellants' recusal motion on March 
29. 2010, and in the ensuing Recusal Order, the circuit 
judge revealed lhe following Information concerning his 
tclatlon.ships with Respondents' oounsel of ,ecord: 

(1 )Johnston'& wife's ex-nuSband was a fraternity 
brother of the judge 40 yea!'$ ago: 

(2)lnfinger ("""29) spenl the night at the judge's 
lake house 30 years ago after both attended the 
wedding of another Haynsworth shareholder who is 
not affiliated with this case: 
(3) the judge's son and Johnston's son were 
fraternity brothers In coltege 14 years ago. wen! to 
Europe togcthct 13 years ago, and have stayed In 
contact since then: 
(4) the judge and his son accopt&d an invitation to 
go fishing with Johnston's brothe,; 
(5) the judge officiated al Rosen's 'w\'edding in 2007, 
and the Rosen family provided him with 
aocommodations at Fripp Island for the wedding; 17 

(6) Rosen's father, a surgeon. pe,rfo,mOd a medteal 
ixocedure on the judge; 
(7) Rosen's paients once lived in Bamberg, South 
Carolina, but the judge did not soo th&m socially: 
and 
(8) the judge has been a member of a social club 
that holds an annual white tie dance for 
approximatety ten years, and in 2009, Johnston 
was Invited 10 jotn tho club.18 

,, AA s1ated, supra, Appela,\ts subpoenaed the Fripp 1st.and 
reson where the wedding was held to determine the length of 
the judge's s!ay. 

'8 The jvctge diS-CIOs.ed hi$ retatlonshlp with Rosen and that he 
"-d bCCfl on lhe fishing trip with JohnSIOO'$ brothet \\m,,'\ the 
case was assigned lo him. He disdoM!d his $OO's 
relationship r -30) with Johnston'$ son via oonfOfencc cal on 
February 13, 2008. 

["286) The oourt found that the mere fact that 
Appellants were "disappointed with some of r-546) the 
rulings of the (cJourt . .. , such disappointment cannot 
form the basis for recusal." Moreover, the court stated: 

Plaintiffs have no evidence proving bias or 
prejudice against thom o, for the Oefondanl$, 
Instead, they argue that the (c]ourt ruled against 
them on sovo,al molions without basis in law or 
tact. and reason that the (c)ourrs relationship with 
(d)efense counsel is the sate c-.auMt of these rulings. 
Their Motion for Recusal is made without basis or 
justification, with the sole purpose of polluting the 
reoord and intimidating me in1o reousal. I refuse to 
oompty, I have addressed this issue repea1edty, 
openly, and unabashedly, and though Plaintiffs 
oontinue to harass and prod me to recuse myself, 
tho law does not justify s.aid action, and thus I 
refuse to do so. 

This litigation is now r.,ver five years old. Many, 
many hours have been devot6<1 by the judicia,y and 
oourt personnel in getting th.is caso ready to try and 
both sides O ha\18 incurred $UbStantial attorney"s 
fees. To start a new (sic), absent any bias or 
prejudice, would be a colossal waste of time, 
effO<t[,J , · a1J aM expense. 
If I thought for one moment my prior inVQlvement 
with any of the lawyers had an innuence on any of 
my decisions, I would step aside. I practiced law for 
thirty years, attended schOOI In South Carolina, 
have been active in social, civic, family and bar 
organizaOons, clubs and events all of my adult li f& 
and thankfuly have fo,med many types of 
r&latk>oships with many people, a lot who are 
lawyers whO l)(aetie& in my court on an everyday 
basis. 1 am oogniz.anl or these relationships, but if 1 
recused myself when that happonod, I could not 
hold court. 

Acxordingly, tho court denied Appellants' motion (Of 
recusal.19 

Nooe of the disquallrtcation situations outhncd by Canon 
3{E) were present here. Rather, [" .. 32) Appelants' 
allegations concem ["287) mere social relationships 

1• At tho March 29, 2010, hearing, the iu<l,ot rcvoad th3t he 
has known ~nts' attomey, Joel Bailey, for 36 year; and 
they have ·shared a tot of social time IOgelhec over the years.• 
Furthermore, the ~ Mated on the reoord he •maintained 
what I considered to be a very oot<lal soelal relatlonshlp· with 
Appellants' counsel, Thomas Pcndt11"Vi$. 80th ~ the judge's 
SOf'IS wOfked with Pendarvis al anol.her low firm \\<hile they 
were in school, and both maintained friendships Qh him. 
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bEHween the circuit judge or his famity members and 
Respondents' counsel of reoord or their family 
members. Some of these relationships. such as RO$en's 
father's physician-patient relations.hip Wl:h the judge, are 
tenvous. Thus, we find that, under the Rules. the circuit 
Judge was not requited to disclose any of thes& 
relationships with counsel, nor recuse himself. Soo 
Commentary, Canon 3(E) (!tfil{i] "A judge sl>oold 
d iselOSC on the record information thal the judge 
believes the parties °' th8ir tawyel'$ might conside-r 
rekJvant to the question of disqualification, even if the 
judge believes there is no real basis for disquarmcation." 
(emphasis added)). 

If anything. the judge's decision to disclose these 
relationships during the course of the litigation 
demonstrates his sensitivity to assuaging any concerns 
about his impartiality. See Simpson, 377 S .. C. at 525. 
660 S.E.2d Bl 2U (finding the judge's "remarks about 
her concern for not disclosing the inlormation at the 
beginning of the hearing do not show any bias or 
prejudice but instead show h8f sensitivity to any 
app,chension eacfl side might have in h8f ability to 
mak.e a fair and impartial ruling in the case"): Oo9 v. 
Howo. 367 s .c . 432, 441, 626 S.E.2(1 25, 29 {Ct. App. 
2005/ ("Because Doe made ["0 33) no showing of 
ac.tual pccjudice, we find no abuse of discretion in the 
trial judge's refusal to disquaJify himself. If anything, the 
ltiaJ j udge demonstrated sensitivity !award any concems 
Doe might have had regarding his impartiality by 
voluntarily making full d isc:losure of his and his law 
clerk's contacts with Howe and Howe's counsel."). 
Furthermore, if friendship or social interactions became 
the standard for dlsqualificatlon, then as the Judge 
stated in the Recvsal Order, members of the JudiClruy 
woold rarely be able to hOld court in this st.ate.20 

Obviously. there could be circumstances (547] where 
an extremely close friendship coukl rise to the lovcl of 
disqualitlcation, as r2aa1 the Canons dO oot limit 
disqualification 10 the scenarios b ted under canon 
3(E)(t ). However, under the facts of this cas&, th& 
relatlonships and interactions lhal occurred in this 
lawsuit did not require the j udge's recusal. 

lmportanl!y, Appellants have also failed to prove th.at 

w A$ the jud9e $l<'le<I al the hearing on tho matter. 1F]rom day 
one, bocause I had 30 yean of practice practically every 
lawyer that oome(s) before me . . . I have socialized with, I 
have been friends 'Atlh . . . and I have never e\/'et allOWed any 
personal friendships., past acquaintances., Chldren·s 
reJatlonShlps r---3-11 with olher peopie·s children to .-.nuenoe 
anything tMI r~ done." 

they suffered a.ny prejudice as a result of the judge's 
refusal to recuse hknself in this case. Other than 
adverse rulings. Appellants have not p,csentecl any 
e\lldonce of projudl(;() or bias agall\St them. SH ~ 
Elec. Sys., Mc. V. Whits. 384 s.c. 606. 616. 682 S.E.2d 
498, 503 {Cl. App. 2009) (HN9('fJ "The fact (lhat] a !rial 
judge Ultima~ely rules against a litigant is not proof of 
l)fejudice by the judge, even ir it is later held the judge 
COfT'lmitted errors in his rulings.") (citation omitted). 
!:t!tl!lfiJ Mere conjecture cannot support a recusal 
motion. See 46 Am, Joe. 2d Judges § 208 (1994) 
("Allegations of faQ:s that are merely frivolous or fenc:iful 
wil not suppor1 a motion to disqualify oo the ground of 
l)fejudice, nor 'MIi oonclusory statements. ooojecture. or 
innuendo be sufficient to svppon a motion for 
disqualification:). If anything, the trial judge bent over 
backv13rds to provide Appellants an opportunity to be 
heard, from denying Respondents' moOOn for summary 
judgment earty in the case, to provid.1ng Appellants 
numerous opportunities to cure their noncompliance and 
allowing for numerous hearings on discovery matlers. 

In addition, the Record supports all of the court's o,ders 
in this r0 35) ca$8, including the Discovery Orc!er ancl 
the Privilege 0,der. See Burgess v. Stem . .111 $ .C. 
326, 331, 428 SE.Zd 88Q, 884 (1993) {Mding ~an 
objective view of the recx>C'cl and circumstances 
surrounding the convoluted proceedings In (that] case 
leadO to the conclusion that (the judge's order), and the 
ensuing orders (wero) supported by the e~o1,ce· and 
concluding that no prejudioe arose from the alleged 
Impartial acts): ems 315 S,C nt 285, .c33 S E2dot 857 
(finding a Judge's impartiality might rcasona%>1y be 
questtoned ~en his raetual findings are not supported 
by the rec0td" and hOk:ting tr.at the judge's factual 
findings In that case were not supported by the record). 
Thus, Appellants have not proven they suffered any 
prejudice from the ;udge's alleged bias again them. 

("289] Finally, the timeliness of the mo1ion is 
questionable. See Qup!an Cgrp. v. IAHliken, 400 F. 
Svpp. 497, 5 ro (D.S.C. 1975) (HN11(~ "Timeliness is 
essential to any recusal motion. To be timely, a recus.el 
motion must be made a1 counsel's first opportunity after 
di$00very of the disqualifying f@ccs:).The Appellants 
were wen-aware that the judge planned to issue the 
Dismissal Order when they raised their ooncems 
regarding the judge's tmpartiality and moved for recu.sal 
on the eve of the Dismissal Order. ncarty two years arter 
the judge di:Selosed the bulk of these relationships. 
Therefore, (""-36) the recusal motion appears to be 
nothlng more than a last-drtch effort to delay the Court's 
filing of that order. Thus, we also find Appellants' motion 
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for r&eusal untlmety. 

Based on the fotogoing, we hOld that lhe judge was oot 
required to recuse himself under the circum.st.ances. 
Furthermore, the frivok>us nature and questionable 
timing of this motion only serve to iend further support to 
the sar')CtiOns Imposed In the Dismissal Otder.21 

CONCLUSIOH 

In oonclusion. we make clear that we do not hok:I 
Appellants' able, competent, and experienced counsel 
al fault for Appellants' discovery abuses. Appellants' 
counsel diligently and profe$Sionally pursued the$e 
claims on behalf r .. 37) of lheir clients. Unfortunately, 
Appellants have brovght about the r·S48J dismissal of 
their claims by their continved refusal to comply with the 
court's Ot'ders, and they hove only themselves to blame 
ror this l\ar'Sh rosuh. 

Therefore, fOt the fol'Ogolng reasons. we affirm the 
circuit oourt's dismissal of this ease and remand lhis 
case to the cirrui~ court for furthet prOCl!)edings. 

AFFIRMED. 

[•290) BEATTY, KITTREDGE and HEARN, JJ., 
concur, PLEICONES, J., concurring in part and 
d ls• enllng In p4'.r1 In a separate opinion. 

Concur by: Pl.EtCONES {In Pan) 

Di$$ent by: PLEICONES (In Part) 

Dissent 

JUSTICE PLEICONES; I concur in part and dissent in 
part. I concur In the majority'$ affirmanoe of the recvsal 
rutitlg but dissent from its affirmance of the 

2• Appellants further argue the circuil court erJed Wl railing to 
ensure that Appellants reoeivcd a far and impar1ial forum in 
which 10 litigate their daims, ;hereby depriving them of their 
right to due process of law under the United Slates and Sou:h 
Carol!na constitutions. Because this issue is lied to whether or 
not the OOW'I etred In refusing lo recuse himself and we find 
that he did not, we need not reach this Issue. See Wi1'klttsol'I 
ex ,eJ Wffk«l$M v. e,,me-qo Sr/ti~ Tr11n.,;p. Ct.I. 382 s.c. 295 

307, 676 S.E,2d 700, 706 l20Q9J (appellale oourt neod not 
discuss remaining issues when detofflW'lalion of prior iuuo is 
dlsposltlve ). 

cootempt/sanc6ons issue. In my view, this appeal 
requi,es v.-o review the merits of the Prfv!lcge Order as 
well as tho Oismlssal Order. As explalned belOw. I find 
the Privitego Ordor is affected by an err0t of law and 
woukl revetse lhe Dismissal Order's coolempt (111dings 
related to that order. Further. I would hold the findings of 
fact cited in the Dismissal Order in support of the 
conclusion that appellants were in contempt of the 
Disoovery Order are woefully inadequate and wouki 
therefore reverse r .. 38) that conlempl holding. Finally, 
I would reverse the Oismissal Order's sanciioM as the 
contempt findings cannot stand. 

I begin with the majority's erroneous limitation of the 
scope or appellant's appeal. The Oism.s:sa1 Order 
begins: 

This matte, comes before the Court on 
(Respondents') two Motloos f01 Sanctton .. . For the 
rnason.s .set forth b&Jow, the Court grants 
(Respondents'I motions. l h• Court tir\Cls and 
hereby declares lhat (AppellanlsJ ar6 in contempt of 
oourt as a resul1 of their willful failure to oomply with 
the Court's order dated July 28, 2009 (lhe Privilege 
Order] and dismis-s each of the above captioned 
actions wi1h prejudice as sanctions for such 
oonte-mpt . .. The Court furthet finds and declares 
that (Appel ants) are in oontempl of court for the 
separate and additional reason that they have 
willfully disobeyed the Courts Order dated March 3, 
2009 (the Discovery Order). 

II is wel -settled that a pa11yl2 can obtain review of the 
merits of a discovery 0<der only afte, refusing to compty 
and being held in contempt. On appeal from the 
contempt order. the oontemnor may argue that the 
contempt finding must be reversed because the 
underlying discovery ofder was Itself r 291) Improper. 
E.g. r ~,s1 Grosshucsch v, Ctamer, 377 S,C, 12. 659 
S.E.2d 112 !20081. 

TM majority acknowledges that appellants have done 
exactly what is reQuirod of them but concludes that our 
review is somehow limited. I quole from the majority's 
opinion: 

Throughout the course of the litigation, the circuit 
court issued numerous disoovery rulings . . . [Tlo 
challen9C: the specific rulings of the discove,y 
orders, the normal coorse is to ,efuse to oomply, 

22 I noto tho majMly cites Che non,,,C)3rty di$CO,.-ety appeal tule 
from fx. o.1"1 W/Ntls.:ont1 289 S-C, !iflQ 347 SE.Zd 88' 
(1986/. 
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s.uffer conu~mpt, and app&al from lhe conl8mpt 
finding ... Onty after Respondenls filed a motion 
for sanctions and Appellants were found to be in 
oontempt of court as part of those sanctions,, did 
they appeal. While this was a final order f0t 
purposes Qf appellate re>Aew. as 11 ordered 
dismissal of the case (sic), the me,its of the 
undertying disoovery orders are not before this 
Court on appeal. 

The majority Is simply wrong to hOld that a;:,pouants are 
now foreclosed from arguing that the dlscovety ordets 
upon which tho Dismissal Ol'dcr's con1empt finctlngs and 
sancUons rest wete erroneous. Further. I disagree with 
the majorfl)fs reptescntation that app&11an1s hav& only 
ralsed a general Challongo to the PIMle,ge and 
Discovery Orders. Soi> fn. 15, (""40) supra. Each of 
the five appellants' briefs argue u,e merits of the 
Privilege Order and the Oiscovery Order. In 03Ch l:lriof, 
the argument regarding the flaws In the Ptlv!tege Ordet 
begins on page 12, and of ume In the Discovery Ord&t 
begins 0<1 page 27. Appellant.- abil;ty to 1~5491 
challenge the spedftCs of the Discovery Order Is limlted 
by the circuit courrs Inadequate factual findings. 

I fundamentally disagree with the maJorit)'s decision to 
llmit Its review of these consolidated appeals. 

A. Privilege Order 

Appellants contend, and I agre&, that tho CWcuit oourt 
erred In finding lhom In contempt fot violating the 
Privilege Ol'dor. Th8 Privilog,G 0rd8f was largely 
p<ec!lcated on the circuit oourt's detcm~ination th.at 
appellants had waived their attorn&y-clM!nt privilege, 
applying the tesl for waiver derived from Heam v. Rhay, 
68 F.R.D. 574 (E.D. Wash. 1975). The circuit court 
found the statute of limitations •was a majof issue in this 
case· and hek:I that by pulling the statute In issue, 
["192) appellants •impliciUy waived their claims of 

privilege with respeci to documents dated (i,e. created) 
mote than three years prio, to the filing of this lawsuit" 

Appellants contend the circuit court erred In adopting 
the Hesrn •at•lssue" waiver theory In ("'41) the 
Privilege Order and that this o«Ot requires that we 
reverse the oontempt findings that are based on Heam 
as well as the sa11ctlons in the Dismissal o,der. 1 agroo. 

In my view, the circuit oour1 erred in adopting the Heam 
al-issue waiver tesl because this test substantially 
diminishes the attorney--client p,iviege without regard 10 

the important pubic interes1s that ptivilege is designed 

to advance. 

Soulh Carolina has long recognized the attorney-client 
privilege. s", e.g .. cisry v 8/ackwe", 160 S,C, 142. 
149, 158 S.E, 223, 226 (1931!. The privilege Is 
grounded 

upon a wiso public policy that 0011siders that the 
Interests of society a,c best promoted by inviling 
the utmost oonfid&noo on the part of the client in 
disclosing his secrets to his professional advisor. 
under the pledge of the law thal such c:onftdenoe 
shall not b8 abused by permitting disclosure of such 
communications. 

Sooth CtlroJint, Highway Dept. v. Book.or, 260 S.C. 245. 
254, 795 S.E.2 615, 619-20 (1973); see also State v. 
Jamf'Js. 34 S.C. 49. 57, 12 S.E. 657,660 (1891) ("[TJhe 
rule of evidence which holds as inviolable prof&ssional 
cOtT1munlcations bOtwoon attorney aoo client is ooo o, 
th& most important. and in all forms must be maintained 
In au Its integrity:}. The attOfncy-dlo.nt privilege i$ not 
absolute, ra1h8r, its tradibonal contours balanoe 
COfTlpeting public interests. F'o, example, oourts have 
tradilionally held ii (" .. 42) does not extend to 
c0tnmunications in furtherance of etiminal. tortious, or 
fraudulent conduct. Ross v. Medicar Umvorsity of South 
CafO!im1, 317 s.c. 377, 384. 453 S.E.2d 880. 884-85 

~-

While the client may waive the privilege, Dravton v. 
lnd11sfdal Life & Health Ins., 205 $.C. 98. 1Q8, 31 $.E.2d 
148. 152 (1944). lhe rule in South Carolina has been 
that such a 'waive, must be <fistinct and unequivocal(,f 
and we have hekl that a daim of implied waiver should 
be treated with caution. State y, Thompson 329 Sc. 
72, 76:77 495 $.£ 2d 437, 439 (1998), Notwithstandl"9 
that caution must bo oxcrcisod In finding r293] waiver, 
It is widely recognized that a client impliedly waives the 
privilege when he re4ies on oonftdential communleations 
with his attomoy to make out a daim or defense. Seo 
Satioo Y, LuclitOO, 92 So.2d 817, 819 (Fla. 1957J 
("(W)hen a party has filed a datm. based upon a malter 
O<dinarify privi'8g8d, the proof of whleh will necr&ssatily 
require that the privileged matter be offered in evidence, 
we think that he has waived his ri.ghl to insist ... that 
the matter is privileged:); Pennsylvania v. Harris, 612 
Pa. 576, 32 A3d 243 (Pa. 2011) rln-issue waiver 
occurs when the privilege-holder asserts a c;:lafm or 
defense, and attempts 10 prove th.at claim°' defense by 
reference to the o1herwlse privileged material,"): see 
also. e.g .. Sedco 1n11 S.A. v. Co,y. 683 F.2d 1201, t206 
(8th Qir, 1982) toourts tind waiver by lmpl!c.ation vmen a 
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client testifies about the attorney-client communication, 
places lh8 auorooy-clicnt relationship at Issue. or d ies 
the attorney's adVlce as part of a Claim ["0 43) or 
defense). Hearn alt8fS thit traditional implied waiver 
standard. 

Hearn summarized the factors common to the 
exceptions to the rule of privilege as 

(1) aMOrtlon of the p<ivilege was a result of some 
affirmative act. such as filing suit. 1550) by the 
asserting party: (2) through this affirmative act, the 
asserting party put the protected lt1formatlon at 
issue by maklng It relevant to the case: and (3) 
appication of the ptM1cge would have denied the 
opposing party acc&M to k'lf0tmalion vital to his 
defense. 

68 E,R.Q, st 581. This statement of the factors for 
finding implied waiver dramatically e.xpands the 
tradllional rule. Bec;ause the existence of privilege for 
attorney-client communications has significance only 
when the Information sought to be protected is relevant 
to a case, and when the opposing pany believes aocess 
to the intotmation is vltal to his defense, factors two and 
three operate merely to limrt waiver of the ptlvllcgo to 
the most sensitive of tho c11enrs communications. 

The first factor of the Heam test requites that assertion 
o f 1he privilege be the resuh of an affirmative act on the 
pan of the person assening the privilege, such as by 
filing suit. As used by the Hftam court and as C-44) 
applied by the circuit court in this case. this facl01 
expands the circumstances in which a party impliedty 
waives his attorney-client privilege. Rather r294J than 
being limited to situations in which the client inserts the 
privileged communicqUons into the controversy, waiver 
Is eXPanCed to situations in which the client raises any 
fssue to which che privi1egecl comm,.mications are 
relevant. As e~lained below, Heam has been rejected 
by most courts a.nd many commentators. 

Adoption of the Heam test virtually eliminates attorney~ 
client prtvi!ege In a wide range of cases without taking 
into aocount the public poClcy on which attorney-client 
privilege is grounded or that the well-settled contours of 
the attorney.client privUego already balance the 
competing public interests. Soo, o.g., /fl ro County of 
EM, 546 F.3d 222, 227•29 (2d Cir. 2008/ discussing 
Heam and its critics, rejecting the Heem test, and 
holding th.at when 900d fai~h is asserted as a defense, 
walvet Is lmpfied only when the c:tient relies on 
priviloged advice 10 establish gooct faith); Kevin 
Bennardo, Al Issue Wajver of the Altornoy.Cliont 

Privilege In Illinois: An Exception in Need of B SUmdarcl, 
30 N IN. U, L. Rey, SSJ, 561 12010/ C-By focusing on 
relevancy and fairness. the Heam lest seeks to remedy 
the 'pfOblem· ("0 45] caus&d by the truth-suppressing 
effect of the attomeydent privilege. The anticipatory 
waiver test, on the other hand, seeks to address the 
problem created by one party selectively relying on a 
privileged communication while attempting to shield 
other pri\lileged communica.OOns- lhereby 'gart>ling" the 
truth. It Is only in this 'truth-garbling' S,Cenario, rather 
than the truth-suppressing scenatlo (a scenario Inherent 
in all ptivUeges), that waiver of the privilege should be 
found." (lntemal footnote omitted)): Note. Developmonts 
lfl lh& Law: PtlvfJeged Communications. 98 H3% L 
BAY« 1450, 164 t·42 l1985J (Honm concept of 
unfairness refers to incompleteness of evidence rather 
than traditional concept in privilege context ot unfairoeu 
as abuse of a privilege; logic of Heam leads to 
"outrageous· results).23 

r-295] Moreover, particulw ly in lhe context of a statute 
of limitations defense, adoption of the Heam test 
produces the resutl that 

UFOf additional ctllicls.m of Heam and its progeny, see 
Rem,r19roo Arms Co. v. Llberly IAut. Jns. Co., 142 F.R.D. 408, 
413 (D. DeJ. 1992) M he core problem, acx:ordlng to this •ne or 
te>Moning (<:ritieit ing He.,m). 1$ lh.111 expal"ISlve language for 
<!'-otcnnining implied w;.,i~ le,cl$ to a type or ad hoc 
determination that Ignores the system-wide role of lhe 
en«ney.cllent prl110ege and undermines arry confidence that 
panies ean peace In that pri\,11ege. These etrthoritles contend 
that extretnely lberal r .. 46) waNe( rules Increase 11:lgatbn 
costs and judic:aal time spent on dlscoye.ry disputes. la\/Of lhe 
WC31thicsc li~M$. underrnint the value$ SeNed by lhe 
prMleg¢ rules. Md vary a<:OOl'ding to lh:e idet\1ity Of lh,e 
liU513nts Mid t"tir purporte<f need for privileged information.· 
(intemail ( itl)lil)tl$ omil~ d)): Tru.t!~S OI Etee .. Wt:lrft:<tlS LOC-91 
Ng '26 Pf!nM<Jn Ttutt.r Fund v. Tru.'1..t Fur'KI Advfsors, ll'IC., 266 
F R.D. 1 {D DC. 2010/; Uroted States v. Ohio Ed,·~ CO. No. 
CZ:9!M18l. 2002 US QJst LEXIS 14290 2002 Wl. 1535591 
(SD Or»o Juty 11 20021: MortM9ft GU""• & nl(l'I Co, v. 

Cq,Jtta 745 AZd 156 (R ( 2QQQJ: fublic Service Co of New 
Mgricq y, Lyoo,s, 2009: NMCA 077, J2P NM 487 tQ P :ld 
168 (N.M. Ct. App, 21)()()): Wisconsin y, tftdtile Chgm, Co,, 
220 Ym. 2d St, 582 N.W.2d 411 IWt's, Ct APP, 199§1; 
W8((1/e1oh; v. Seccnd Jud. Dist. Cr., 1ft Nev. 345. 89, P.2d 
1180 (Nev. f 995J: Aran.son v. Sdttoeder. HO N.H. 359, 611 
A.2d 102;1 (N.H. 19951; RhO!?f?•P:911,'etic ROfflr Jlk:'. v. Home 
ltJ(Mm. CO, 32 F.3d 851. 864 {3d Qit. 1994): He111'M-1t.PM.ltttr'tl 
Cq.. v., Bilr/sch & Lomb, /nc,, i 15 F.R.D. 308 (N Cl ep, 19871: 
and Sm'A'I Ye KaYRoauah, Pitmon & Te«c·, 513 SQ,2d 1138 
(La. 198V. 
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r ·•sS1] [i]n virtually every case in which the statut& 
of limitations . . . is pleaded as a defense and the 
client relies on the discovery rule to overoome the 
limi1adon period, !he opposing party woukl be able 
to Wlquire of the cfienrs counsel: Did your cllent tell 
you anything in oonfidenoe about what he « she 
knew that dtffers from 0< contradicts what he or she 
stated in responses to discovety? 

DaJms y, C[tyq(BoSlQO, 433M.;l;SS, 274, 141 N.E2d 52 
57 {Mt>ss. 2001). I agree with the Darius court that "(t]o 
pe,mit that kind of inquiry would pry open the auoroey­
d ient relationship and strike at the very C4Xe of the 
privil&gEt" Jd. ar 56--57 

Because in my view the Heam at-issue waiver rule 
sweeps far too broadly, evi-soerating the attorney-client 
privilege without regard to the weighty public ("-" .. 47) 
Interest It &erves, tho circuit cour1 eae<:1 In 3dopting it In 
the Privilege Otder. The circuit court 0<dered appelants 
lo J)(oduce csocuments that would have been privileoed 
but fOI' the court'S application of the Heam at-issue test 
II found that appellants had waived attomey-client and 
·any othOl'WisG applicable privilege" in documents 
created more than uvee years before the lawsuit was 
filed that contained appenanl.$' litigation and triat 
strntegies "through their aaions (e.g. the allegations in 
lhe ... Complaints}." The circuit court's deto-rminaliOf'I in 
the Dismiss.al Order that appellants wore contumacious 
in refusing to produce these documents and that the 
sanctions of dismissal ["296) and attorneys' fees were 
appropriate depended in part on its determination that 
appellants had waived all privileges in these documents 
merely by filing suit. Because the circuit court's ruling 
was based on an error of law. i.e. Heam, I would 
reverse and remand for the c:in:::uit oourt to consider 
whether appellants' other violations of the Privilege 
Order warrant a tindlng of contempt. This remand 
necessarily reQulres teoonslderatloo of the scope of any 
sanctions. 

8 . Discovery Ordor 

Appeltants also contend ["0 4') ttwJy should not have 
beefl found In contempt and sanc:Cioned f0t vlolallons of 
the Discovery Order. I a,gree with appellants that the 
na•1,1s in the Dismissal Order finding appellants in 
viOCation of the Discovery Order require we reverse the 
Dismissal Order on this ground as well. 

I agree W'i1h appellants that the trial judge's 
specifications of deficiencies in their compliance with the 

Discovery Order are simply too va,gue, and rely too 
heavily on mere references to memoranda prepared by 
respondents' counsel,24 to support the finding of 
contempt. Moreover, the decision to dismiss the cases 
and impose other sanclions for noncompliance with 
diS<:Overy "shou'd be imposed only In cases lnvoMng 
bad faith. willful disobedience. or gross Indifference to 
the opposing partf$ rights: McNar, v. fqtdJekJ C(Y., 372 
s,c 462 466, 66§ S,E.2<1 BJQ, 832 £Ct, App. 2008/ 
(intemal citations omitted). Here. the circuit court's 
flnd!ngs tl\at appellants· conduct rose to this levet are 
Inexorably tied to its findings ,cgatding disobedience of 
the wrongfully dl)Cided Privilege Order. 

I would reverSe the Dismis$.al Order and remand, but 
affirm the recusal ruling as I find no evidence of judicial 
prejudice in this record. Stale v. Howard, 384 s. C. 2 I 2, 
682 Sf 2d 42 (Ct APP. 20Q9J. It is patent that these 
cai.ses have been pending far too long, and that 
appellants share In the rcsponslbii ty '°' the delay. I am 
optlmlstic that tne parties an<i trial Judge wf.11 wor1C. 
dilipently to bring these cases to speedy and 
appropriate resolutions upon remand. 

End of Ooclffl!~nt 

lit E;ieh Of lhe r.vt findings or contetnpc In ~ Olsmlss31 o,<Se,r 
is supported only by cilaOOl'l lo a m(lfTIOrandum prepared by 
respondents, see ~ v Mod u,11v or Sooth Cs1roNn,:, 
3,26 $.C. 592, 486 S.E.2d 269 fCt. App. 199V (cauticri-lg 
against reiance on factual stat.ements in memoranda 
St.tmltted C--.t9) by counsel). 
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In addition to the plaintiff parent. sibling. or other relative of a child who has died having to prove the liabillty of the 
defendant for such wrongful death, the plaln6ff must adduce evidence ol the amount of damages from the loss of 
the dlikl. Accordingly, this article 1coUeds and discusses the state and federal cases 
2oonsldering tn& adequacy or excessiveness of awards of compensatory damages for the wrongful death of a mln0t 
Child ftom birth 3up to !he child's 21st birthday. " 

This artide indudes cases in which the amount of the verdict is attacked as excessive, those in which the amount 
is fixed by the court in the case being reported, and those cases in wtiich the verdict is attacked as inadequate. 
Rulings of excessiveness based upon such factors as consideration by the j ury of improper elements of damages 
are not included, the scope being limited lo those cases where i1 is charged thal the amount awarded represents an 
excessive valuation of the injuries ptoved. 

•··· Note: 

Some opi:nion-s discussed in this arlic:le may be restricted by 001.ut rule as to publication and citaoon in briefs; 
re3ders are cautioned to check each case for restrictions. A number of jurisdictions may have ru)es, regulations. 

1 The prcstnl .-rtiele $uper$(l,($(!,S 11'10 Otle 31 49 A.L.R 4th 1Q76, enlitlcd ExcesSivenc$S and ~eQuocy Of (jamages ror per$()n;)I 
injurios rvsvlling in dc.alh of minor, 

2 The anicle includes cases since and including the year 1960. 

1 Accordingly, the artide does not discuss damages for death of unbom children. 

• Cases are fteluded regardless of whe~her lhe cti!kl In question ·was eman .. ted ot not or whether the particular jurisdiction 
$ti the* or m;)jOril)' -,1 ;)n eMiet t'ge. 
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consUtutlonal provisions. 0t lcglslativc enactments dlrcctty bearing upon this subject Th0$-0 provisions are 
discussed Mrein only to the extent aoo in the rorm thal they are reAocted in the oourt opinioos that fall within the 
scope of this article. The readet is consequently advised to consult the apptopria!e statutory or regulatOf"y 
compilations to ascertain the ct1rrent status of all slatutes discussed. 

r21 Background and summary 

Perhaps the most t<agic civil cases are those 1ha1 involve actions by parents for damages for the death of a child. 
The parents will carry their memories of their child for the rest of their lives. and may never fulty recover from their 
soss. White no amovnt of money can truly compensate for the death of a child, !he legal system has de1erminecl that 
the dofendant must pay compMsatory damages to the Child's survlVOfs. s 

There are two types of causes of action that can be brought fo, recovery of compensatory damages for an injury 
resuhing in death. A survival action allOW$ for the reoovery of damage$ for an Injury suffered by the deceased up to 
the time of death, while a wrongful death aOOOn covers the time after death, and addresses the injury $Uffered by 
lhe next of kin dve 10 the loss of the deceased rather than the Injuries personally suffered by the deceased prior to 
death. 8 

As to survival actions, there can be a recovery of damages for the decedent's pain and suffering if the decedent 
was partially conscious between tho lime of the injury and the time of death, and thus damagBS for pain and 
suffering may be awarded where death or unconsciousness did not oocur instantaneously. Whether the decedent 
endured aoy conscious pain and sufferir)Q before dying iS a question ol fact, and an award fot pain and suUcring is 
sustainable on the smallest amount of evidence of pain, 7 

Wrongful death statut~ vary as to the types of damf>ges rocovo,able. In addition to poc:uniary damages tha1 are 
available in a wr0ngru1 death action. su<:h as medical and fu/\Ora1 bills, some statutes also allow for oonpecuniary or 
noneconomic damages, sudl as loss of companionship and mental anguish. suslained by tho survivors oo aooount 
of ttte decedent's death. Some statutes make the surviving relativ&S· emoliOnal loss and familial lies relevant to the 
damages available, and some statutes require a showing of physical injury to reooYEtf damages for mental anguish 
or emotional distte$S arising out of a statutory wrongful death claim. 8Tt1Us, many jurisdictions allow 
allowing damages for the Soss of oonsortium, companionship. society, comfort, love. affection, attention, care. and 
pr~ection for the death of a child regaf'(jle$$ of the fact that they canno! be aoourately calculated. 9 

In general, the amount awarded may not satisfy eitMr the plaintiff or the defendant.. and in many cases the parties 
dispute wheth&r the amount award&d was in f.aci correcc. It may b8 asked wt.ether lh& amoun1 wa$ shockingly high 
Of low, aod whelher lhe trier of fact properfy took into acoount the numerous factOf& involved in lhe proceedings. 

The trier of fact, the judge or jury, is given grea! discretion in its assessment of quantum, both general and special 
damages. 1°Because the discretion vested in the trier of fact Is so great, and even described as 
vast an appellate court should rarely disturb an award on review. 11Acoordingly, only after making 
a finding that th& lower court abused Its wide d iscretion can the appellate court disturb the award, and th&n only to 

~ Leng. Chil<ken. Wrongful Death, and Punitivo OamaQCS, fQQ B U (,, Relf. 437 (202Q). 

' Am. Jue. 2d D@th § 190• 
1 Stein on Person.al Injury Oa~s § 3-59 (3d ed.}. 

' Am, Jue 2d Deaih § zeo. 
i Am. Jur. 2d , Death § ?QT. 

10 L<'l. Ci•,. Code AM. llrt. 2324, 1. 

11 D,efiQaQ§ r,. Ace America,rt /rs. Cg., 8§.So.3d 109 /La. Ct App, 3d Cir, 2012}. 
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the extent of IOW8f'il\Q il, or raising it, to the highest °' IOw8st poi.nt which is mason.ably Wtthin lhc d1scrclion afforded 
that court. 12For exam.pie. only if a damages award is so outrageous as to indicate thal the jury was 
motivated by pas.siOo. prejudice, partia( ty, or consideration or improp&r evidence, wi11 the award be found 
excessive. 13 

Despite such high burden of proof for challenges to tM amount of awards for damages for physical injuries, a 
great number of cases have dealt with the question of the propriety of such awards for the death of a child. Many of 
these cases have involved vehicular accidents. Accordingly, depending on the particular circumstances, the court$ 
have variou:S,fy held that awards of compensatory damages for the death in a vehicular accident of a child under 
seven years of ~e were not excessive(§ 4), excessive(§ 5), adequate{§ 7), or Inadequate(§ 8), °' have fixed the 
amount of damages (§ 6). W:kewise, wt1ere the deoedent who was killed in an accident was between seven and 14 
yeafs of age., courts have foond &Wards of compensatory damages 10 be not excessive (§ 9), excessive (§ 10), 
adequate(§ 12), °'Inadequate(§ 13). °' have fixed the amount of damages(§ 11), Simflarly, as to recovery of 
compensatory damages for the deaths of otder children. from ages 14 until 21, in vehlcular accidents. the courts 
tiavo found awards o f compensatory damages to be not excessive(§ 14). excessive(§ 15), adequate(§ 17), or 
inadequate(§ 18). or have fixed the amount of damages(§ 16). In addition, where the age of the deceased children 
was not specitied, oourts hav& variously found awards of oomp&nsatory damages to be ,,ot excessive (§ 19), 
excessive(§ 20), adequate(§ 22), or inadequate(§ 23). or have fix&d the amount ot damages (§ 21). 

Other cases in which parties have challenged the amounts of awards for the death of children have involved cases 
in which the death came about through medical malpractice. defective medical or pharmaceutical products, or the 
like. Accordingly, in a number of ca-ses the courts, depending on the particular circumstances, have variously 
determined that awards of compensatory damages for the death from medical matpractice or related treatment or 
medication claims of o child age seven yea.rs old or younger were no1 excess.ive (§ 24), exoessive (§ 25), adequaie 
(§ 27), or Inadequate(§ 28), or hove fixed the amount of damoges (§ 26). Likewi..,, as to chatlen90s to OWllrds of 
oompensatory damages for death from medical malpractice or related treatment or medication claims of a child 
ffom seven through 13 years old, courts have variously decided that damages were not excessive(§ 29), excessive 
(§ 30), adequate(§ 31). or Inadequate (§ 32). Furthetmoro, where the deceased child had been ftom 14 until 21 
years of ago, courts have vatlousty determined that damages were not exc&Ssivo (§ 33). excessive (§ 34). °' 
adequate(§ 36), or have fixed the amount of damages(§ 35). FurthermOfe, additional oourts have held Iha! awards 
of compen:sa!ory damages for malpractice or similar actions causing death of a child whose age was unspecified 
were excessive(§ 37). 

Other cases have involved challenges to the propriety of awards of compensalOf)' damages fo, the death of a 
chik:I, v.tlere the cause of death was other than vehicular accidents or malpractice. For inslance, these have 
involved drownings, electrocution, aocidental shootings. falls, assaults, and a wide variety of other causes. Thus, 
where the child in question was under seven years old at the time of death, the courts, depending on the particular 
circumstances, have found awards of compensatory damages to be not excessive (§ 38). excessive (§ 39), 
adequate(§ 41), or inadequate(§ 42), or have fixed the amount of damages (§ 40). Similarty, where the child v.tlo 
d ied was between the ages of seven and 13, courts have variously determined that awards of compensatory 
damages for such death were not excessive (§ 43), excessive (§ 44), adequate (§ 46), or inadequate (§ 47), or 
have fixed the amount of damages (§ 45), Likewise, whete a! the time of death the child was from 14 unlit 21 years 
of age, the courts have reached a variety of deteminations as to the propriety of particvlat awards of oompensatory 
damages for such death. such as not excessive(§ 48), excessive(§ 49). adequate(§ 51), or inadequate(§ 52). « 
tho courts havo fixed the amounl of damages (§ 50). In addition. under the partlcuta, d rcumstances of tho cases 
preso.nt«KI. v.'hile some courts have held that awa,ds of compensatory damages for the death of a chtld whose age 
was uMp&cifi&d. from causes othe, than vohiculat accidents or malpractice, wcro not excculvo (§ 53), oth&r courts 
have found such damages to b& excessive(§ 54) or adequate(§ 56). and still 01her oourts have fixed the amount or 
damages(§ 55). 

12 Q<tNg.w v. Ace Amerlcen tns.. co .• 86 so. 3d 109 (Le. Ct App. :Jd c1r. 2012). 

19 C.J,S .. Dt1~ § 456, 
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["3) Practice notes 

For purposes of a survival action, proof that the<e had been conscious pain and suffering can be shown by 
testimony of a parent to hearing the child gasp or moan at an accident scene, 1-'Likewise, 
consciousness can be shown by being responsive In the hospital to a parent. such as having movement with fingers 
or head, or opening eyes. 15Parents can testify as to inability to comfort their dying ch:ld due to 
ongoing medical efforts despite the cflikl requesting such comforting. 161n any event, recovery for 
fea, of Impending death can be shown based on expen testimony as to how long a drowning child would st1;1y 
OOMCious. 11lt can also be shO\\•n that the pain and suffering were great because of the amount 
and type of lnjutles. 18 

Parents and !i-iblings can testify as to their feelings where they were present al the time of injury and death. The 
parents can testify as to their emotional pain while the child lingered alter injury and before cleath. 
19 

In order to show damages fot grief and loss the plaintiff can show that the parents and child were very dose. 
2°Fo( example, it can be shown that the family ate dinoe( together every night, attended church togethef as a famlty 
at least three times per week. and visited with the children's grandparents, aunts, uncles, and cousins. es a family. 
generalty, each Sunday. 21The parent can show that they organized their life around the child"s 
care and activities, 22°' that !he child woold do certain activities with the parent such as fishing. 
23Yhe plaif'ltiff can show that the child kept up this dOSeness even if they wC<e away at schOot 2'1n 
general. the parents can testify as to the emottonal toU on them after the child's death. 25A parent 
can testify that they were unabl6 to retum to wo,k for months after the child's death in an accident 

" Sm:111:t v S2Ulh Ct'mlin,, /kql nf Erlur: ,1.19 SC 208 !i2R S E.2d §82, 144 Ed. lew Rep. 435 {Ct ~p. 2000), 

,s Sm11«s y So11th c;, IQNaa Dwt cf Educ 339 $.C 2Q8, 528 SE 2d 682, 144 Ed. Law Rep. 435 {Ct. App. 2000); ~ 
Sou(bWD pqcifiy; WQ§p, Co,, 724 S W2d 383 mu; 198V. 

11 Hutto v. McM»J.PPC. Inc., 79 So. 3d 1199 (Le. Ct. App. 3d Cir. 2011). writ denied, 35 So. 3d 828 (La. 2()12). 

1' Marace!Jo v. Board ol £di.JC. ofCir1 of New Yorlr, 2 Mlsc. 3d 7fXJ, 769 N.Y.S.2d 711, 184 Ed. Law Rep. 50S (Sup 2003). 

111 Leary v. Sra!e Fam, Ml.tr. Auro. IM. Co., 978 So. 2d 1094 (La. Cr. App. 3d Cir. 2008}, \\Til denied, 983 So. 2d 900 (La. 2(}(}8). 

l9 LOlJ.ISV!J.IP. SW Hore/ LLC v Urxt~ey. 2019 wt. 21'173S5 (Ky. Cl. App. 2019). re-Ae-w~anled, (Mar. 18, 2020} and att'd In part, 
rev'd In part on ocher grounds, 2021 WL 5984855 {Ky. 2021}: lP.IU'f v. S!&M Famt Mut Auf('). tns. 0.)., 978 So. 2d 1094 (La. Ct. 
App . . 1d Qlr. ?QC8). wrildenied, 983 So. 1d 900 (La. 2008). 

'° HQnnetcrv @tooCovn(ySchQo,'[)j,& J58Jd:,hQ 242 ;l4§P;1d?59. 316Ed, l.bwRep. 565 (2015), 

ti trabad Y. Rapidg~fariffl PolicR Jury 934 So. 2d 91Ula PL ARP 3dCir 200§J. writ granted. 941 So. 2d 19 (l..a. ~) and 
wril gra,nicd. '4t So, 2d 1t (t. .. 100f) and judgment rcv'd on other g,ounc:ts, t14 So. 2d 03$ (La. 1001), on rch'g, (J,n, 16, 
2008), 

22 Rideau y. Sf ate Ferm MIit. ,Auto. los. Cg., 9]0 So, 2d 564 (~. Ct, App, Isl Cft, 20071. writ denied. n2 So. 2d 11$8 (t.,a, 
2008). 

" Adams v. Parish of East Bsroo R(?U<l)?, 804 So. 2d 619 JLa. Ct App. 1st Ck. 2001/. wrltde-nied. 813 So. 2d 1090 {La. 2002). 

~ Ppppev.&elkl!I' 274Neb.1. 735N.W.2d784(2007J. 

is Bmwn v, Sti'le 91 ,cf Qpqf Qf T,;,nm i!nd P!'M'?lOO:ffienl 166 So 3d 1197 {L,, Cl App 3d Ck ,015/. wril d~, 179 So. 
3d $01 (l..~ . 201$). 
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26Evklence. inctuding expert te$timony. can show that a parent's preexisting medical problems intensified after the 
child's death. 27Uk.ewise. such testimony can show that the parent suffered from mental issu,es 
such as posttraumatic stress disorder or, major depresSNe disorde.r, and that the parent woukt need a significant 
a.mount of Intensive psychotherapy and psychiatric care. 281n this connection, a parent could testify 
that therapy and medication had not ~ to ease the pain. 29and that the parent continued to 
visit lhe child's grave. 301t oould al$0 be shown 11\at the death caused the parents marilal pcoblell\$. 
31Funhermore. the parenrs demeanor wnne 1estifying about finding the child's body covld also support a finding of 
grief and thus damages. 32However, the defense can argue that the testimony of a grief counselor 
shOuld not be admitted. It can be argued that the expert would not testify as to anything that was outside of the 
common c,q.,etlcnce. or common sense, of the jury, as many if not most of the jurors had also experienced the 
death of a loved one in the past. Si:nce the expert would add nothing beyond whal the plaintiffs lhomselvas alld 
other witnesses testif,ed to as to lhe close relationships involved, and the loss tel by them arter the death, such 
expert testimony can be unfairly pc-ejudicial because of th-e possibility that the jury would give such testimony, 
coming as it did from an eXPert, undue weight. 33 

As to pecuniary value or S8fViCM whidl the decedent p,ovided the plaintiff parent. it Should bo noted that many 
jurisdictions allow recovery fOf tM child's companionship, including th.ei, advice and guidance, as the parents grow 
older. 341n this connection. siblings can testify that the decedent was the one whom the parents 
turned to for help Of advice. 35Moreover, the plaintiff can adduce testimony as to the dlikl's 
employment and can argue that evon v.ithout proof thal somo or this lneotno was transferrod to the parent tho j ury 
could reasonably in1er that the child would have made sueh contribulions and that the parent was lik&ly to have 
aooepte<t them. 36Even if a child was unemployed. the parent can testify that child helped his 
parent around house by cooking, cleaning. and doing maintenance V/Ork. 311n addition, as to 
pecuniary valuo. the plaintiff can prove that the child had an active lifestyle with many friends. 
38The plaintiff can adduce testimony and school records to show that the child was excelling in sdiool and was 

,. Morea v. Fedex Ground Packaw SY§IW, Inf .. 2018;NMCA;;039, 420 e3d 586 fN.M., Ct App, 2018). 

11 M0tg11 'I. Fedex Ground Package System. Inc .. 2()18-NMCA--039. 420 P.3d 5~ (N.M. Ct App. 2018). 

,. 8fO'Nn v. Sra:e 6!!9', Pwt ol [ranso, and DeVRfoPQWQt 1§6 So, 3d l 197 tLa CL APP 3d CK, 20151. writ denied, 1Tt So, 
34601 (U. 2015): Moroar, Ffdtx GroundPackooeS):stem, loc, 20!8·NMCA·W, 420P3d588{NM Ct App, 2018). 

211 Hutto v. McNeN-PPC, lr,c,. 79 So, 3d 1199 (Lg, Ct, App. 3d Cir, 2911). writ denied, H So. Jd 82a (L•. 1012). 

,o J.fM,'nez 1/. Grom, 20W WL 214§§962 au. App, San AQtpn/9 l(JOJJ. 

, , Tay.'Or v. Clement, 832 So. 2d 1089 (La. c,. App. 3d CJr. 2002), wril denied, a.fo So. 2d 571 (La. 2003) and (abrogated on 
o:her grounds by. CoMn v. loufsiana Pauenr's Comcensat.bn Fund Ove.-s.lqb1 Bd., 941 So. 2d 15 {ta. 20on,. 

32 PJase«.itt v. BUtton, 440 S.W . .1d 139 (Tex. App. Houston 14ih D,'st. 2013). 

)l A.Qqrtind v. Klly, 657 SO. 2d 114§ (Fllt 1995). 

~ Cemrr lQYt'It 132NJ 44 §22A2d1279(1993J, 

36 Qvtroa y, Rando, 458 NJ Suoor 213, 204 A 3d 284 (App, DiY, 22(9). 

~ Dutton v. Rando, 458 ru . Super. 213, 204 A3d 284 (App. Oi'I. 2019). 

3? N(J~h Sic« Borough V Bmw1u, 21§P.3d JQ8 (A!$Ski) 2009). 

,. Abcuzzo y, Chy o(Pwk Ridge. 2013 (L Apo (1.$0 1223§-0 318 IN. Dec, 259, 3 N £3d824 (App, C(, tst Oisr 2013). 
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completing or would be getting a high &ChOOI or coneoe degroo in a partio.Jlar profession, 39and that 
tho Child had clear caroof goats and WM in gOOd health. ' l>sn order to determine loss of eamings 
from a child, expert testimony may be admissible as to the use of a "productivity factor: whk::h takes Into account 
an individual~ ability to influenoe his rate or income earning power over time by considering objective ctitofia such 
as age, maturity, education, and skill, Even though this factor ls likely not to be available directly from the dlild, tho 
par&flt's ablhties could be taken Into account as a reasonable ptedlctot of what the Child's future abiitiM would have 
been. 41 

The defense can attempt to counter claims by one or both of the patent$ that they had a closo emotional 
oonnection wlth the child by pointing out that the parent in faci abandoned tne Child to the custOdy or a rolatlvo, 
' lor that the child did not visit the parenl in the parent's home. 43t.ikewise. i1 can be shown by 
testimony or pollce records that the pa:ent was abusive to the child and other slbllngs to the extoot that the Child dfd 
not want to lille with this parent. "It could be argued that where a parent had neglected the child 
and lost custody of the ch.Id, the parent could not estabish the existence of circumstances to indicate that the 
par&nl had a re.asonable expectation or future assistance from lh& child. 45-rhe defense can also 
stress that the jury had to deduct past and future OO$ts of raising the child from any award, and can point out that 
this should be a, $ignifioanl sum where the parents has an active lifestyle and upscale standard or living . 
•• 

On appeal. th& defense can assort that a very large verdict far exceeded the range of fair and reasonable 
compensation and Shoukl be overturned because il resulted from lhe jury's passion and prejudice against the 
defendants. ' 7However, the plaintiff can point out that the trial court issued model jvry charges on 
wrongful death damages. which directed the jurors not to consider plalntifl's "emotional distress" °' •emotional loss• 
in their deliberations. 48 

Prop,iety of PartlclAar Awards 

Death from Vehicular Accident 

~~ St8r'R"S y, Strauss, 147 Cq(o, 547, 3§4 f.?d 382 llS§'J: Leary v, Staie Farm Mut. Auto Ins·. Co .. 978 So. 2d 1094 {La. Cr. 
APP, 3dC.'r, 2QQ8/, writ denied, 983 So. 2d toO (La. 2003). 

•~ M/11-v, Young fhn's Christian Ass'n Of America. $90 N.W.2d 46' (Iowa Ct. App. 2004). 

• • Cteerv. B,wM. 423 Pa. Supet. 608 621 A.2d 999 (19~3/ . 

• 2 Dtwis v. U.S., 2010 WL 23,11094 (S.D. FIJI➔ 2010> (apptylng Florida 18W). 

•i Rld~au V. StfJ!e Fllftrl Milt.. AWi>. Ins. Qo, 970 SQ. 2d 5§4 {l..'t Ct App 1!(t Ci( 2QQ7l wril denied, 972 So. 2d 1168 (La. 
2008). 

'' Dttvi<t. v. lJ s. 2010 kW, ?,1..'l1Q94 (SQ. E.1/! ZQJQ> (c,J)l)tying Florida 13w). 

,s ENf!Jtt of Pe,<t.;,nte PK mf &M"f<t y MundrN 37 A 03d '173 829 N YS.ZQ'.390 (40 Qop120Qll, 

•• Hgim",;lw y S<cc'o. 615 E Sj,pp 2d 884 JND '9w,, ~► (applying Iowa and federal iaw). The defense can also $tTess 
U--at for purpo,$85 of future da"'clGes, the parents' life expectancies oould be affected by health problems. Poppe v. Siefket, 27.f 
Ngb. 1 735 N.W.'ld 18,f (2007}. 

'' Gtabm1n Y. De LI Croz, 95' So. 2d 60 {Fri. 3d DCA zoorr. KoJndz!ef .,,. Ju..<t.tJee Park. D•:tir'i'et, 2020 JL App {1:tt) 1910.32·U. 
2020 l4fL 5250261 OU Apt). Cl. 1$1 Di-sl. 2020/. 

&e Dvtloo Y Rilndo, 458 NJ S11oor 213, 204 A 3d 284 {ApD Diy, 2019). 
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From birth through age six - Not excessive 

Undef the partlcular cin:::umS?ances of the following cases the oourts held that awards of oompensatory damages 
f0t the death In a vehicular accident of a child under seven years of age were not excessive, such as awards of •· 

-- $ 150,000 awarded to falhcr fo, loss of fout-yca,-old daughter who died In an airplane crash; father had been a 
happy family man, vigorous In his life and In his w0tk but was crUSheCI by this sudden tragedy, which also claimed 
his wife and anolhet daughter. IM'aOOllfW y, Ea$CtlQ Nrlf09§, /QC,, 758 f,2d 1Q1§ {Slh Qt, 19841-

-- $ 300,000 to each parent and$ 200,000 to each of two surviving sibings for mental anguish cause>d by death of 
two-year-okl in au1omobile-truck aocident; psychologists testifted in detail as to ways in whid'I eaeh member of 
family manifested greater than normal grief over child"s dea1h; evidence of gruesomeness of child's death and 
serious effect of his death upon surviving members of famity. Potts v. Benjamin, 882 F.2d 1320 (8th Cir. 1989) 
(apptyln9 Arkansas law). 

- $ 1,2 mUUon for wrongfu'I death of mother's 10-year-old daughter and$ 800,000 for wrongful death of her three­
year-old daughter, and S 500,000 to three-year-okl's father, where train hit crossing car driven by moiher; rejected 
trial court's remittiturs of$ 500,000 from verdict for mother a.nd $ 250.000 from verd.ci f0< father, or a new trial on 
damages: mother had received extensive psychiatric counsei ng after aocident. missed months of wo~. and was 
slil 0f'l medication at Ume of ttlat: father had been attentive and loving father and was deeply grieved by daughter"s 
death: jury could fonn reasooo-d and subStanliat8d judgment about rolatiooships within this family and grievous loss. 
Hawk V. SeabOard ~ystem R.R., Inc,, 547 So, 2d 669 (Fl/l. 2d QCA 19891. 

- S 900,000 (which induded S 500,000 to mother and$ 400.000 to father) where six-year-okl girl killed by county 
garbage truck: described as bright, alert, beautiful, obedient. happy, and loving; traumatic effect on 27-yeat-old 
parents. MefropoJiran Dade County v. a:,JQQ, 305 So. 2d 36 (Fla. 3d DCA 1974). 

- $ 30 mlllion for foor-year-ok:I child passenger's wrongful <1eath and $ 10 million for his pain and suffering, after 
remitt.tur from aw&rds of$ 120 mlllon and$ 30 million, In &Ction against manuf&cturer where vehicle"s ga.s tank 
expl0d8d after rcar.,cnd OOlllslon: proof that he might have lived up to a minute while being burnt to death. C'1tyslet 
Gn>up. LLC v. Walden. 339 Ga. App. 733. 792 S.E.2d 754. Prod. Uab. Rep. (CCH) P 19946 (2016). afl'd bYI 
criticized on other grounds, 303 Ga, 358, 812 S.E.2d 24412018} and cert. granted. 

- S 155,000 wMre slx-year-oki g!rl killed whlkl tiding blcyde. Woods Y. Andl'fSQO. 145 Gi?, ADD+ 492 243 SE 2d 
748 /1978). 

- $ 1,250 for death of each of two minors. aged two at1d thtcc, rcspectlvc.ly: awarded to sole next of kin. an 11-
month~ld brother; automobile aeciden1 case. ThotnAA y. CstYwin. 43 Ill APR 2d 336, 123 NE 2d 233 {2d Dist 
1963/. 

- S 5,000 for 14-month-old girl killed when struck by motor vehide; driver of vehiele failed to stop When he heard 
sound of vehicle hitting child. Morris v. Musick, 188 Kon. 197, 352 P.2d 68 0961). 

- S 1.83 million to estate of 10-month~ld decedent killed in automobile-truck oollision, for destruction of his power 
to eam money, and$ 1.475 mi:tlion lo falher for the loss of baby's affection and companionship; plaintiffs' expert 
economls.t testified to severa.J different calculations that he perfO(med to projed decedent's future income, based on 
s.oenarlos lndud!n9 level of edvca1ion oompleted, ranging from$ 1.9 to S 4.2. million; while defense stressed limited 
educatiOf'l and modes! inoomes of parents, court noted amount awan:led was less than expert's lo'h-est projection. 
EstaC9 ofEmbtV Y. GEO Jiqqsp. gf 't1d•';tn3, Jae,. 478 E SUDD, 2d 914 (E.D: Ky, 2007) (applying Kentvcky law). 

- $8,000 to estate of six-year-old killed in automobile accident: well and healthy; life expoctancy of 46.77 years. 
GeQIW v. Evans" 405 S.W.2d 285 {Ky. 1965J. 
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- S 150,000 to mother of three-year..old boy hit and killed by ttuck. after reductkln from S 325,000: IOwored amount 
was appropriate where mother. a S.1g10 mother. testifi8d to great loss she rel! as result of dealh of her son; received 
psydllattlc care at because she w~s d8p(essed and suicidal from the death and from wi1nessi:ng boy's crushed 
bOdy imrned.ial8ly afte( accident. Aadttc®rt v, Ngw Orleans Public Service, Inc., 583 So. 2d 829; {La. 199 H. 

-· $ 35,000 in damages for pain and suffering suffered by two-year-old before he died after one-car aocident. 
assertedty the fault of defective road; child was conS(::ious for wne time after he was Initially injured, and coroner's 
diagnosis indicated child had depressed fracture of skull. contusions of lungs, laoorated river. multiple laocratlons., 
abrasions. and contusions. ffaNftY v, State. Deru. Qf T(8QSQ, end De®omeot. 199 So, 2d 569 (La, Ct. Aw .. 4th 
Cir. 2001), writ denied, 811 $<> 2d 910 (Lo. 2002). 

- S 250,000 -· S 125,000 to el\Ch parent of shc-yeor-old victim of motorcyde accidet1t aose relationship with 
parents. Pawklk y, Brown, 430 So. 2d 7346 {La1 Cr. A.pp. 3d Ck. 1983). Wl'it denHJd. 439 So. 2d 1072 (La. 1983) and 
writ denied, 4J9 So. 2d 1072 (Lo. 1983). 

- $ 106,085 to parents of three-month-old Infant killed In car accldont; infant semiconscious t .5 hOurs after 
accident died eight hours late(; family dQOply aff8C1.ed by loss of youngest child. Searcy v. Pqr(er, 381 So. 2d 540 
/Ltt Ct App. 2d Ck, 198Q). 

-· $ 75,000 (included $ 35,000 awarded to father; S 40,000 to mother); tlve-year-Okl girt killed In automobile 
accident; de$Cribed as leader in kindergarten class; in custody of mother but saw both parents on daily basis. 
Anding v. Soulhwestem Ins. Co., 358 So. 2d 690 {l.9, Ct, App, 3d Cir. 1978), writ denied, 360 So. 2d 1179 (Ltt. 
1978). 

- $12,500 to mother for d'eath of five--year-old daughte, kilted in same automobllo accident as fathor: court noting 
si?e of awards in similar cases. Renz v. Texas & P. Ry. Co., 138 So. 2d 114 (La. Ct. App. 3d Cit. 1962). 

-· $ 15,000 includi.ng S 7,500 to each p.1rent of 19-month-old boy hit arld killed by truek; robust and healthy: one 04 
11 chlld,en. Bo'/d Y, Suttoo, 120 Soi 2d 350 (lg, Ct, App, 2d Cic, 19601 

- $ 1S,721AO (which lnclOOed $ 10,000for loss of future setVices to parents,$ 4,650 for loss of investmienL and S 
, ,071.40 for fuooral oxpenses): five-year-old bOy about to enter school killed in collision; in good health at time of 
death; loving and affectionate son: bright and intelligent Dami!'S Estate v. Zabel. 19 Mich. App. 198, 172 N.W.2d 
701 (19§9). 

-· $ 7,500 (included hMpital a.nd fuooral expensos of S 5,033); awarded to unmarried parents of 3 1/2-year-old g:r1 
killed by unins.ured molorisl; child suNiv8d by parents and her three siblings; fa:her and mother lived together for 
several y()ars; both contributed toward support of household, k>ve and discipline of children. Cobb v. State Sg" tns. 
Co., 576 S.W.2d 726 {1.f9. 1979J, 

.. S 10,000 for death of two•year-old ctiild in train.-automobile colli$ion. Yan Buskirk v. Mlssoud·K4QUS· Tea:as R, 
Co .. 349 S.W'.2d 68 IMQ. 1951}, 

- S 3.3 million to each of three wrongful death claims where drunk driver k!llod parents and their four-month-Oki 
daughter; driver fatted to address factors rolovant to assessing coinpcnsatOty damag&s; did not properly COO$id-er or 
apply precedenls as to excessiveness of awards. Heoo'etsoa v, Fields. 68 S. W.3d 455 {Mo. Ct. App. w.o. 2001). 

- $ 15,19510 father for death of flve.year~ld son When hit by garbage lruek in crosswalk: court noi.-:ng size of 
awards In slmilar cases. WW,Q( y, Duao, 140 MOOI, 181, 3§8 P.2d 91_7 {1962J. 

-· $ 61 milliOn to estate of tour-year-old child killed in vehicle accident between vehicle in which child was 
passenger and shipping company's truck; evidence presen1ed regarding several aspeo1s of child"s life and her 
relationship with her family. Mgros v. FedeK Ground Package System. Inc;., 2018·NMCA·039, 420 e3d 586 (N.t,f. 
Ct App. 2018J, 
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-$ 12,725 where 22-monlll-Old c:hUd kiled when hit by milk truck; driver of truck admitted seeing children playing 
before the aocident. Gough v. Anson's Qaify, 11 A.D.2d 859, 202 N. Y.S.2d 847 (3d Dea't 19601, 

•• S 118.000 in favor of estate of 10-month-old child who was killed in automobile aocident; no evidence of abuse 
of discretion. Cha11ev v, Young 122 N.C, APP· 260 468 $ .f ,2d 837 ('1996>. 

.. $ 4.500 wrongful death of four-year-old girl killed In automobile accident Nefson v. Hort.011, 31 Ohio App. 2d 159, 

60 Ohio Op, 2d 246, 287 N.E 2d 108 (1st Dist C/9anonl County 191 /J. 

-- $ 4,500 to 18-month-okl girt k.11100 when &lruek by truck: described as healthy, bright, and intelligent; survived by 
parents and two sisters and a brother. Mitchen v. Reinhardt, 114 Ohio App. 175, 19 Ohio Op. 2d 59. 181 N.E.2d 5.1 
{4th Djst. Brown County 1960). 

-- $82,500 to estate of five-year-ck! girt fatally inju,ed in accident involving defective van: fright, pain, and suffering 
after injuries; child likely lo have gone to college and lo have a:ssisted mis:sionruy parents. Weaver v. Ford Mg(or 
Co., 382 F. Supp. 1068 (E.D. Pa. 1974). affd. 515 F.2d 506 (3d Cir. 1975) and aff'd, 515 E2d 507 (3d Cir. 1975J 
(applying Pennsytvania law). 

•· $ 75,000 W'here two-year-old girl killed in automobile accident father employed as sa~s engineer: mother to 
return to work when youngest of three remaining children reached school &ge; deceased c:Sescribed as normal and 
healthy; poreots had anticipated child would have had oollepe degree; award based on pareots' backg.roond ond 
station In llfe. Slavin y. Gardner. 274 Pa. Suoer. 192 418A.2d 3§1 119791. 

- S 25.000 wrongful death of sk-year.old gitl kill&d in automobil,e accident while waltil\Q home from sehool at 
which &he was a first grader. Roid v. Swindler, 249 s .c . 483, 154 S.E.2d 910 (1967). 

•• $ 10.000 to father and mother for death of their tour-year-old child killed in automobile accident Wllft'&ms v. 
Kitchin. 316 F.2d 310 {6lh Cir. 1g63/ (apptying Tennessee law). 

- $ 17 .500 to parenl for death of three-year~ld son killed when backed over by truck. J. W. Owen, lny. v. Bo..<>t 51 
Ten11. App. 79. 364 S.W.2d 499 lf961J. 

- $ 1.3 million to father for future loss of companionship and mental anguish for loss of his three-year-old daughter 
in avtomobile accident: award not contrary to reason. Vogler v, Blackmpro, 352 F.3d 150, §2 Fed. R. Evi,d. Serv. 
1439 (5th Cir. 2003) (applying Texas law). 

- $ 50,000 in damages for the conscious pain and mental anguish suffered by four-year-Qk:I before his death from 
railroad crossing oollision: child lived approximately rwo weeks after accident chik:1 was completely paralyzed and 
generally unresponsive; however. father testified that when he would visit child, child woukl open his eye:s. luns v. 
$01Jthnm Pae1fir: Trnnsp. Co .. 724 S. W.2d 38.3 (Tex. 1987). 

['5) From birth through age $ix - Exoosslve 

Under tho part1cutar circumstances of tho following cas.os tho courts hold that awards of compensatory damages 
for lhe d&ath in a vehicular aoc1dent of a child under seven years of age were exC&$$ive, such as awards of -

- $ 500.000 (reduced to$ 250.000) for loss of love and affection of ft'Wl'-year~ld daughter killed in plane c:ras.h: 
husband killed in ume crash and mother woukt probably not have more children: award had be.en double hiighes.t 
amount court had previously approved fot death of child. Transco Leasing Cgro. v. U.S., 896 F.2d 1435 (5th Cir. 
1990), amended on other grounds on reh'g in par1 by, 905 F.2d 61 (5th Cir. 1990) (app~ng Louisiana law) . 

•• $ 49.200 {plus funeral expenses): awarded 10 noMegligent father for mental allguish. reduced by 75% which 
was arnount of negligence attributed by jury 10 mother. who received$ 0, where rour-year-old girl killed when struck 

James Hood 

ROA 640



Page 10 of90 
70A.L.R.71h6, •s 

by truck as she attempted to cr0$$ highway. Stu.'! v. Ragsdnfe, 173 Ark. 277, §20 $.W.2d 264, 26 A.LR.4th 385 

£l2W. 

- $ 25,000 where six-yoar~ld gitl killed in ace.dent.. suMVed by tamer and mother and e~ht living bro1hers and 
sisters; decedent spent last two yoors living with rolatlvos: new trial granted on Issue of damages. Het'beasoa y, 
Russell, 150 Colo. f JO, 371 P.2d 422 (1952}. 

- $28,000 (new trial ordered untess remiUitur of$ 16,000 made) awarded to estate of child Slightly less than Sb: 
years of age; obedient; A grade in schOffl, healthy, seoond of four child1en: lulled while alighting ft«:>m schOOI bus. 
Hurtig v. Bjott, 258 IOW"a 155, 138 N. W.2d 62 {1965/. 

-· S 325,000 to mo!hef of three-year-o6d boy hit and killed by truck, reduced to S 150,000; lowered amount was 
appropriate where mother, a single mother, testified to great loss she feft as msutt or death of hef son: f8CCivod 
psychiatric care at because she was dep,essed and suicidal rrom the death and from witnessing boy's CnJSMd 
body immediately after accident Anderson v. New Or'8ans Pllb(;g SeM'ce, Inc., 583 So. 2d 829 {La. 1991 ). 

-· $ 2 million to each parent for wrongful death in automobile accident or their two-year-old Child; whie parents' 
loss was great, that decedent was parents· only child and molhe,'s medical condition did not permit any more 
children, mother not able to attend diild's funeral due to injuriQS sustained in the accident, aM par&nts woukl nevef 
see their chikl g,ow up, reviewing prior awards, h.igh&St amount ,easonabty wlthin j ury's discretion was $ 7 million to 
each parent. Tjng,'e v. American Home Assur. Cq., 40 So. 3d 1169 (La, Ct. Aee. 3d Cir. 20101, writ denied, 48 So. 
3d 1095 (La. 2010) and writ denied. 48 So. 3d 1095 (La. 2010) and writ denied, 48 So. 3d 1095 (La. 2010) and writ 
denied, 48 So. 3d 1096 (La. 2010) and writ denied, 48 So. 3d 1096 (La. 2010). 

-- $ 30,000 (Of'dered reduced to S 10,000} awarded to th,ee-yeai-old boy tcx daath or his 5 1/2•yea1-olc! sister in 
automobile accident. Clair v. Gaudet, 144 So. 2d 638 (La. Ct App. 4th Cir. 1962) (overruled on other gfounds by. 
Lewis v. n11, 395 So. 2d 737 (La. 19811). 

- S 20,000 (reduced to$ 12,500) awarded to l!ustee for heifS of 2 1/2-year-old girt killed in automObite accidotlt: 
child, while heahhy and bright. was not shcw,n to possess any unique quali1y or interest in an objective sense. 
P.91mer v. Hahm/mk. 294 F. Supp. 48910. Minn. 1969/ (applying Minnesota law}. 

-$75,00010 ~her and infant s.ister of five-year-old adopted girt killed in automob:le-truck oollision: rem.1titur of $ 
35,000 ordered on pain of new trial; daugh1er an inteligent, lovable. and beautiful girt; strong bond of affection 
existing between her and her adopced mother. Bush Const. Co. v. Wafters 250 Miss. 384, 1§4 So. 2d 900 (19641. 

- unspecified sum reduced pe< ,emittitur to$ 12,000 whefe four-year-old killed in accident; nothing in reoord on 
whieh damage oould be ba&ed oth-Of than appafcnt good health of Infant: award a.s reduced was stdl gene,ous. 
Butke v. City of New YM<, 28 A.D.2d 665, 280 N. Y.S.2d 633 (ISi Oep'l 1967). 

- $ 9.5 million r°' mental distfess to pafent.s of two boys age two and five who we.re killed by truck on city stteet 
award reduoed to $ 2.5 million: mother witnessed viOlent death of twc> of he, Childroo: wfongful death verdicts 
reduced from$ s million for each chiJd to$ 100,000 per child; $ 5 mllllon IOSs of oonsortium ,educed to$ 2QQ,OQO, 
QelO§O'lll'c v. City of New Yori!'.. 143 Misc. 2d 801. 541 N. Y.S.2d 685 (Sup 1989), judgment afrd, 174 A.D.2d 407, 
572 N.Y.S.2d857 (tsJ Dep1199t}. 

- $ 118,800 where four-year,<,ld boy run over and instsnUy killed by mail truck; amount excessive as 
compensatory damages: trial court instructed to attempt to measure compensation by loss of companionship and 
society of infant Q'.Ambfa v. LJ. S., 481 F.2d 14. 25 A.LR Fed. 168 (1st Cir. 1973J (applying Rhode Island law}. 

- S 200,000 for th,ee--year-010 child's oonsclous pai:n and mental angulsh prior to her death in motor vehide 
accident. wh&.re th6te was absolutely no evidence to suggest that child, secured .-i her child restraint seat directly 
behind mother, had any hint or impending disaster. Vogler v. Blackmore, 352 F.~d 150, 62 Fed. R Evld. Scrv, 1439: 
(5th Cir. 2003} (applying Texas &aw). 
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["6) From birth through age six~ Amount fixed by oovrt 

Under tho parlicular circumstances or tho following cases the courts fixed tne appropriate amounts of awards of 
compensatory damages for the- dQ;ath in a vehieular accident ot a child undeir SEWGn years of age, detormining sums 
such as -
- $ 75,000 where two sons, aged two and three years, of young couple, dro\-\•ned when ship hit bridge and sent 

car into water; father drowned trying to rescue one son. Complafnt of Farrell LJnes Inc., (S. S. A/dean Neptune), 389 
F. Supp. 194, 1976A.M.C. 1684 (S.D. Ga. 1975/. 

- S 55.000 to pa1en1s of two-year.old gir1 killed In automobile oolllslon, Dugal v. CommRa;lnJ SJ1tndRtd Ins. Co" 
456 F. Supp. 290 tw.D. Ad<, 1978) (applying M<ansas law). 

- S 850,000 fot death of oac:h daughter. aoes threo yoal'S and 18 months. whon car his wife was driving went off 
Navy pier due to Navy's failure to make pior sate for vohiculat traffte. GtVYSOfl v, U,$,. 748 F, Supp, 854 {S,D, FID . 
.122Q!, affd in part, vacated in part without opinion, 953 F.2d 650 {11th Cir. 1992) {apptying Florida law). 

-· S 1.343 million for six-year-old child killed in c.ollision, growing up in good home which emphasized family. 
church, school. and community; had excellent relationship with her mother, father, and extended family, as weD es 
her friends at school, al church, and a! Girl Scouts; had also shown promise as student and as a person; mother 
and father never married and dkl not live together; being reared in single-parent home by woriting mother and with 
her fathet living si9nfficant distance away in another state. Childs v. U.S., 923 F. S11po. 1570 (S.D. GR. 1996) 
(applylng Georgia law). 

-- $ 1.85 milion in damages for loss of SCtVlccs, love. and companionship whete five-year-old wandered onto 
tracks and was killed by freight train; fathers llfe expectancy at time of trlal was 27 .1 years and mother's llfe 
expectancy was 32 yaars. Oftmiytm v. CSX Tmnsp., Inc., 48,3 F. Slipp, 2d 688 {N.D. Ill. 20071 {appJying Indiana 
law). 

H $ 200,000 for wrongful death to each parent of six-year~ld first grader killed trying to board school bus which 
was stopped to pick him up on opposite side of ro3d from his house; decedent was parents' youngest biological 
c:hild; they loved him dearty; born with cle~ palate, had undergone several major operations for its oorreciion; had 
slight hearing loss In right ear. was parents' only child al home; additional S 50,000 awarded each parent for severe, 
debilitating, and foreseeable menlal anguish or emotional distress where mother heard impact and she and father 
rushed outside to behold mutilated body of their son; $<:ene was so hcxrible thal school bus driver wisely drove 
away to avoid exposure of children on bu$ to i1s view. Dunn v. Gentry. 65.1 So. 2d 783. 99 Ed. Law Rep. 1164 (La. 
Ct App, 3d Cir. 1995), writ denied, 655 So. 2d 335 (Lo. 1995/. 

-· S 200,000 to mother of slx•year-old son killed when struck In Intersection by automobile, where mother had 
dose and klving retaUooshlp W\th son. who was affectionate child, "'mamma's boy,· who often ki'SSed her. sat on her 
lap, arw:I brought her flowers almost every day: helped with his cwo-year~lct sister; mother underwent weekly 
psychotherapy sesskms with social wor1<er for 10 months 10 oope with her grief; was •real nervous" since child's 
death: half-brother entitled to S 15.000 In damages for trauma he experienced where he wa$ walking with child at 
time of accident and had to jump out of way to avoid OOing hit by car; bocam<:1 wltndtawn. and experienced sleeping 
problems as well as int&nse gui1l feelings; treated by child psychologlst weekfy for almost a year. Bames v. Bort 
615 Sg. 2d 1337, 81 Ed. Law Rep. 1219 (La. Ct. App. 4th Cir. 1993), on r6h'g, (Mar. 23, 1993) and writ deni6d, 619 
So. 2d 546 (La. 1993). 

-· $ 50,000 - S 25,000 to each parent of four-year~ girl struck by automobile; award for loss ct love and 
affection. Ggn7fl!P.S v. 'Xarox Corp .. 329 Sq. 2d 818 (ls. Ct App. fst Cir. 1976). 

-· $ 60.000, with S 15,000 pet parent per child t0< children, 3ged two and three, killed in one-vehicle accident, kf!in 
v. Houston GM$fal Ins. Co., 327 So. 2d 526 (l.a. Cr. App. 2d Cir, 1916). 
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- $ 20.472 (S 10,000 to each parent, ptus S 472 special damages) awarded to paren1s of six.year-old boy killed 
when struck by automobUe. Cheramie y, Great Am. ms, Co" 198 So, 2d 726 (LP, CI, ARO, 1st Ck, 1967J. wilt 
refused. 251 La. 25. 202 So. 2d 649 (1967). 

- S 1.500 each to mother and falher f0t dea!h or lheir tour.year-old son in accident; evidence showed that mother 
and father had been separated many times and deceased child did not live with either; S 317.50 also awarded 
father for funeral expenses. Maryland v. Allstate Ins. Co., 162 So. 2d 226 (la. g . App. 1st Cir. 1964/, writ refused, 
246La. 351. 164 So. 2d352 (1964). 

- $8,500 ($ 1,000 for conscious pain and suffering, and$ 7,500 to parenl.$ f0< death of young girt between tv.•o 
and three years old); automobile accident. Corrnffi v. Sf ate, 2QA.Q.2d 166 245 N,Y,S,2d 5§1 (3d DeD1 1963), 

- $ 12,500 to administratrix of a.state of four-year-old girl run down by automobile and klllod Instantly: action was 
brought by administratrix for the benefit. in instant case. of decedent's momer who was the sok! beneficiary: trial 
oourt refused to oonside, pecuniary loss of mother as proper element of damaocs. but included wounded tcelings. 
grief and sorrow, loss of oompanionship, and loss of love and affection of her daughter. Grogg Y; Cotcm;m 235 £ 
SYPP, 237 fED, S.C, 1964) (applying South carolina law). 

("7) From birth through age six - Adequate 

Under the particular circumstances of the following cases the courts held that awards of compensatory damages 
for the death in a vehicular accident of a child under seven years of age were adequate, $UCh as awards of -

- S 1.4 million (reduced by remittitur from$ 2 million) for wrongful death of each of two boys, aged six and seven, 
killed when automobile burst inlo flames after being struck from behmd by another car. Gcaorot Motors Coro. v;. 
Cdv;ards, 482 So. 2d 1176, Prod. liab. Rep. (CCH) P 10888 {Ala. 1985). 

- S 50,000 for survival action where six-year-old was caught in school bus doo, and run over by bus: evidence 
that child was conscious white being dragged between one and fout seoonds,; no proof to support fathers Claim that 
inc:iclent lasted 30 seoonds or that child ever regained consciousness; S 25,000 for wrongful de3th to father also 
8dequate t1fthough father alleged close relationship between hlmself and chikl lnduding lestimony that they, along 
with mother. ived together as family for th,ee to four years before his rciauonShip wilh mother ended, and that he 
saw child on regul31 basis thereafter; conflicting evidence regarding amount or time father saw Child: father admitted 
that. In two yca,s ptior to ocalh. he saw chik:t oo more than two or lhrae times per month for no more than 30 
minutes at a Ume. and that he had not seen child at all during month prior to death. Millet v. Thibeaux, t84 So. 3d 
~ - 327 Ed. Law Rep. 1055 (La. Ct App. 3d Cfr. 2016). writ denied. 191 So. 3d 1035 (La. 2016). 

- $ 40,000 (which induded $ 20,000 to each parent); wrongful death of three-year-ok:I son in dl'Mng off road into 
bayou; loss of love. affection. and oompank>nship. Looitz v. Louisiana Dept. of Highwa•ts, 268 So. 2d 269 (La. Ct. 
App, 4th Cir. 1972). 

- S 15,000 including S 7,500 to each parent; 19-month-old boy hit by truck, robust 8nd healthy; one of 11 chUdren. 
Boyd v. Sutton. 120 so. 2d 350 (La. Ct, App 2d Cir, 1960). 

- $ 18,000 to father for death of three-year-old in automobile collision with SChool bus. Percrs '<· i!1d@eodenl 
School DJ!lt. NQ. 657 MgoistOWJl, 417 N➔W,2d 751, 71 Ed. Law Rep. 921 {Minn. Ct. App. 1991}. 

- S O to father 8S administrator of his son's est1ne; child w8s two years and three months old when kltled In an 
avtomobile oollision; nonnaJ child mentally and physlcaUy: father 26 years old with live expectancy of 44 ye.ars at 
dme of his son's death. Wright v. Hoovot, 329 F.2d 72 (8tf, Cit. 1964J (applying Nebraska law). 

- $ 2.500 where five-year-old girt killed in automobile accidenl; survived by parents. Math'es v. Kittrell, 1960 OK 
62, 350 P.2d 951, 8QAL,R.2d 1221 (Okla. 196QJ. 
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.. S 700.000 wrongful death of five~year-old killed In truck accident: although o>q>crt tostirnony that valu& of child's 
life was S 1.16 million, wh8f8 export, who based his conclusion on parents' education and on money income figures 
published by Department of Commerce, added fringe benefrts and omi1ted personal maintenance costs. Thurmon v. 
Sellers. 62 $ .W.3d 145 (Tena. Ct. App. ?QQ1J. 

- S 17,500 awarded to parent for death of three-year--old son killed when backed C1Ver by truck. J, W. OwtQ, (Oc, y, 
Bost 51 Term. App. 79,364 S.W.2d 499(1961J. 

rs1 From birth th.rough age six• Inadequate 

Under Che particular circumstances of Che following cases the courts held that awards of compensatory damages 
for th& death in a vehicular accident of a ch,ild urlder so-ven years of age were inadequate, soch as awards ol -

- $ 1,520 (in adctltion to$ 25,000 to l'l"IOther individually) to mother as adminis.tralrix of estate of five-year-old son 
killed in automobile accid&nt: child was bright, h&althy. and attractiVe and was being raised in wholesome family 
environment with his fortunes on riso; administratrix entitled to some damages for loss of decedent's prospective 
estate; new trial granted. Perez v. Amen·cao Mut. Uabirtylns. Co., 288 So. 2d 541 (Fla. 2d DCA 1973}. 

- $5,000 to estate of four-year-old child passenger kil led in train-van collision; S 2,1 16 of award covered amount 
spent by estate fOf child's funeral and burial expenses; evidence that decedent was intelligent, vivacious <:hid who 
brought love and joy to her father; presumption of pecuniary loss was in force and was unrebvtted. Corter y, 
Chkaqo & /!Jinois Midfnnd Ry. Co., 168 Ill. App. 3d 652. 119 IN. Dec. 194, 57.2 N.E.2d 856 (4th Qist, 1988) 
(overruled on other grounds by. /n re Estate of finley. 151 JIL 2d 95, 176 Ill Doc. 1, §01 N E.2d 699 l1992J}. 

-$ 1,500 (of which$ 595.90 was for medlCal, hospital, and burial expenses; new trial Ot"dered as to bOlh liability 
atld c1amaoe:s) awarded to administrator of estato of 18-montt.-oid bOy killed by backing trudt; recovery pe,mitted 
for grief, anguish, and loss of companionship, as well as for pecuniary loss to parents. Cormar1 v. WEG Dial Tel., 
Inc .. 194 Kan. 783, 402 P. 2d 112 (1965). 

- SO 1o father of 7 1/2-year~ld son, raised to S 50,000 as lowest reasonable amount for death from accident y,1hiJe 
child was riding all-terrain vehicle; where although parents divorced and child lived with his mother, child and fether 
enjoyed close and continuing relationship. Antley v. Yemafl,9 Mq(Q{ Cqrp,, U,S A , 539 So 2d 696. Prod. Llab. Rep. 
(CCH) P 12203 (La. Ct. App. 3d Cir. 1989). 

- S 15.850 (which included $ 8,350 to father and $ 7,500 to mother), increased to $ 25,850 (S 13.350 to father and 
S 12,500 to mo1her); five-year-01d girl kilted when struck by truck. Yates v. Kimbfe, 256 So, 2d 303 (LB- C,. APP· 1st 
Cir. 1910. 

- S 1,500 (increased to$ 5,000 divided between parents): death of child of expectant mother injured in automobile 
accident; child lived f0t an hour after delivery: parents had one other child, 8ged 10; parents did not see chi"ld. ~ 
v. Soom>w 220 so. '2d 729 (Ls. Ct. App, 1Sl Cir, 196QJ. 

- S 18.884.4-0 ($ 9,884.40 to lalhe< and S 9,000 to mo<her), increased to S 21.428.90 (S 11,428.90 to lalher and S 
10,000 to mother}, for death of daughter ageef six years, 10 months, and eight days: &ttudt by automobile. Kofler v. 
Louque, 159 so. 24 347 (Lat CL APR, 4th Cir. 1964J. 

- S 2.500 to each parent. increased to S 7.500 to each patent; 2 1/2-year-old deaf and dumb child killed by being 
run over by automobil&. ButtuJhJM v. UJPrtJirie, 140 So. 2d 710 (La. Ct. App. 3d Cir. 1952). 

- $7,000 to parents of 22-month-old dlik:I killed in automobile accident; hospital. doctors', funeral and cemetery 
expenses of$ 2.732.80; life expectancy of 74.8 years; net value of life estimated at S 129,89 

new trial on:iered unless addltur of$ 13,000 accepted by defendants. Warren v. Allgood, 344 So, 2d 151 (Miss. 
1977/. 
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- S 500 to mother for death of her seven-month-old iDegltimate dlik:I; automobile aocident; reversed and 
remanded oo Issue of damages. Hinton v. Delcltet 8r'OS. MCNlng & Storoge Co., 250 Miss. 535. 160 So. 2d 694 
(1964), suggestion of ertor sustained. 250 Miss. 535, 162 So. 2d 651 (1964) and oplnloo amended on other 
9,ounds, 161 Set 2d 813 (MISS, 1964), 

.. $ 5,000 '°' death of six•year..ald child in automobile accident; although recognizing verdict as inadequate, c.ourt 
refused to grant a new trial on damage issue ak>ne, wtiere juJy's verdict was possibly a compromise verdict 
because o f close question as to liability. Barton v. Gn'ffith, 253 F. Supp. 774 (D.S.C, 19§6) (applying South Carolina 
law). 

-· S 2,000 new trial ordered; five-year-old tv.in boy fatally injured in au1omobile.-peclestrian accident; medical and 
funeraJ expenses totaled $ 1,452, leaving onty S 548 for peo.miary loss, grief. and suffering, and loss of 
companionship, society, and love; some evidence verdict W\1$ result of QOmpromi:se following close question on 
liability. Lanning v. Schulte. 82 S.D. 528. 149 N.W.2d 765 (1967). 

-- $3,000 for death of 20-month-old boy who was run over by his uncle; special damages totaled S 2,951.31 , 
leav:ng little f01 grief. solace, and loss of companionship; inadeQuate as matter of law, Haff y, Hall 240 YB· 3§0, 397 
S.E.2d 829 {1990). 

['9) From seven through 13 years old - Not exoessive 

Under the particular circumstances of the following cases the courts hekt that awards of compensatOf}' damages 
for the death in a vehicular aocidenl of a child from seven through 13 years old were not excessive, such as awards 
of-

- S 150,000 awarded to father of eight-year-old girl who died in an airplane crash: father had been a very happy 
family man. vigo,ous in his life and work, but was crushed by this sodden tragedy, which also claimed his wife and 
another daughtet, and remained lost and disturbed. Winbovme v. Eastern Airlines. Inc .. 758 F.2d 1018 (5th Cir. 
1984). 

- $ 75,000 compensatory damages where seven-year-old died when his grandmother's new P'ol(up truck stalled 
and was struck by tractor trailer truck. Geaerol trt010rs Coro, v, Johnstoo 592 So, 2d 1054, Prod. Uab. Rep. (OCH) 
P 13074 (Ala. 1992). 

•- S 35.000 to estate of 11-year-okt glrl killed In railroad orosslng aocldeni: honor rOI student extremely good 
heahh; weU-adjust8d socially: tine relation ship with family. Scvrooro pqc,, Co. ¥. Bs>mcs, 3 Adz, APP, 483. 415 e2d 
519 (19661. 

- S 65,000 - $ 50,000 to parents and S 7,500 each to a brother and sister of an eight-year-okl boy who was killed 
when an automobile in which he wn a passenger was struck by train. Scovif!e v. Missouri Pac. R. Co., 458 F,2d 
639 {8th Cir. 1972) (applying Arbnsas law}. 

- $ 35,000 (including S 2,000 funeral expenses) awarded to administratrix of estate of t 2-year-old girl -struck by 
automobile and killed Instantly; decedent was good student and possessed unusual musical talent; mother required 
medical atten:ion because of resulting mental anguish; deoedeni had het,ed with house-Nork, Norman v. Gmy. 238 
Atf<. 611, 383 $.W.2d 489 (19§4J. 

- $ 25,000 awarded to father and mother for mental anguish, plus$ 664.52 funer81 expenses; au1omobile collision 
k.illing 10.year-old girl. T,ner y. Tfner, 238 Ark, 222 379 S.W,Zd 425 f19§4J. 

- S S million past and$ 10 million future damages to cad'I parent ol 13-year~ld son wflo was 98% burned In 
;JulOmobile accident and died two hours after reacting hospital. Genoral Motors Corp. v. McGeo, 837 So. 2d 1010. 
Prod. Liab. Rep. (CCH) P 16477 (Fla. 4th DCA 2002), as modified on clarincaoon, {Mar. 5, 2003). 
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- S 1.2 minion for wrongful death of mother's 10-year-Old daugh1er and$ 800,000 for wrongful death of her three­
yeat-old daughter. and$ 500,000 to three-ye31-old's fathet, where train hit crossing car driven by mother: rejected 
ttlal courrs remlttiturs of S 500,000 from verdict for mother and $ 250,000 from verdict for fathe<, or a new· trial on 
damages: mothor had received extensive psychlatric oounsell.ng after accident. missed months of wo~ Md was 
still on medication at tif'l'le of t.rial; father had b6en auentiva and loving father and was deeply g1ieved by daughle(s 
death; jury could form reasoned and substantiated judgment about relationships within this famify and grievous loss. 
Hawk v. Seaboard System R.R .. Inc., 547 So. 2d 669 (Fla. 2d DCA 1989). 

- S 25,000 awarded to mother of 7 1/2-year-okt boy killed by truck while crossing an inlersection. Ryd~r Truck 
Renu,1, Inc. v. Cooper, 159 So. 2d 254 (Fla. 2d DCA 1963). 

- $ 8 million in product liabilty action for fvl value of 11-year-old car crash vlc11m•s life, $ 1 mlltion for conscious 
pain and suffe,lng, and $ 3,000 f0t funeral expenses. was not excessive; de3th from postcollislon tire and heat. 
MaSM kt fordMOlQ( C01 Inc, 307 f ,3d 1271. Prod. Llab. Rep. (CCH) P 16431, 53 fod R Spry, 3d 1330 (11U) 
Cle 2002! !applying Georg;,, law). 

- $ 1..2 million to parents of seven,.ycar<>k:I chlJd killed In mul1lple car conision: court stating that wnne no eaming 
capacity had be-en established, value of child's life could bG MtabliShed by the enlighte~d conscienoe of an 
impartial jury as applie>d to lhe evidence in the case, .,cluding testimony as to the child's age, life expectancy. 
precocity, heatth, mental and physic.al development, and family circumstances. Relianoo Ins. Co. v. Bridges, 168 
Ga. App. 874, 311 S.E.2d 193, 49 A.LR.4th 1047 (1983). 

- $ 80,000 awarded to mother of 12-year~ld girl killed in crossing collision between automobile and 1rain; 
performed ,ervk;es around home in efficient manner; obedient person of aver&ge intentgence, and determined 
1ndMduat. Seabosat C08Sl Line R, Co. Y, Duacsn, 123 Ga, APP, 479 181 S,E.2d 535 ct9ztJ, 

- S 55,000 g4lneral damages to estate and parents, plus$ 7.315.52 spoclal damages, less 20% for faull ol 10-
ycar-old chikt who was struck and killed while etosslng a road. In or neat etosswall.. Wicgaoq Yrt Co/bCtt. §8 Haw1 

47Z. 7t8P.2d 1080119861. 

- $35,000 fOf wrongful death of 11-year•okl girl in automobile accident; court noting size of awards in similar 
cases. Kinneyv. Smith, 95 Idaho 328, 508 P.2d 1234 (1973/. 

- $ 75,000 (including S 50,000 punili've damages): 12.year-okl boy killed when attempt.ig to board bus: oldest of 
four children, he did all outside famity chores, repaired watches and television sets and was employed by 
newspaper; contributed to famity purchases: assisted parents in caring for children: planned to go lo college. 
Maffyasovszky v. West Towns Bus Co., 21111. App. 3d 46. 313 N.£.2d 496 (2d Dist. 19741. judgment aff'd, 61 IIJ. 2d 
31, 330 N.E.2d SQ:9 (1975}. 

- S 10,000 to mother as administratrix of estate of deceased 11•year-old girl struck after alighting from double­
panted taxi in which she had been a pa-ss&nger; mother, nine-year-old sister, and 14•year-old brother 6Urvived. 
Shanowat v. Checker Ta1<i Cg., 48 Ill. App. 2d 81, 198 N.E.2d 573 (1~t Dist. 1964), 

- $ 1.250 to sole next of kin, an 18-month-old boy for death of his eight-year-~ brother in automobile accident. 
Thomas y, Coowin 43 (rt. ADO· 2d 336, 193 N£2d 233 {2d Dist 1963), 

- $ 160.000 (included $ 100.000 awarded to father as administrator): seven.year-old boy killed when aooclerator 
stuck on aulomobile in school yard; d<tscribed as very intelligent with unusual talent r°' drawing cartoons; portion of 
award based on value or estate lhal would have accl.fflulated had Child lived out nonnal hfe span: survived by 
parents. Haumersen v. Ford Motor Co., 251 N.W.2d 7 (Iowa 1977). 

- $ 25,000 for wrongful dea1h of 10-year~ld pedestrian hit by car: good , 1uctent; attractive; in a.ppa,ent 900d 
heatth; pleasing countenance; fife expectancy 60 years. £&QW: v, Watkla:t 449 S, lX2d 423 (K:r. 1970}. 

James Hood 

ROA 646



Page 16 of90 
70 A.L.R.711> 6, •9 

- S 350,000 for mental anguish and$125,00010< loss of consortium to each pare-nt where 12-year-ok:I daughter 
killed in van-train oolfision; they witnessed their oldest daughter lying at accident soene; mother had continual 
feelings of guil1 over not driving girts to church herself; close family before aocident and they atways. did some type 
of activity together: strain plooed on marriage by acci<lent; parents also confronted with severe quad,!ploglc Injuries 
sustained by other sibling, which complicated their grieving process because famlty lived with accident daity. 
Duacoa v, Kaw,s CilY South9m B-Ouwav Co, 713 So 2d 670 (Lo, 2000>, 

- $ 897,400 in oe:neral damagM to parent of 12-yoa, .old son kil8d in accident in wrongful death suit, Nl light of 
evid8f'lce of parent and son's pain. suffering, and distress. Stafbrough v. 0.K. Guard Dog.s. 879 So. 2d 239 (La. Ct. 
AAA, rsr Cir~ 2Q04J. writ denied, 882 So. 2d 1127 (La. 2004). 

- S 150,000 fOJ mental anguish, and$ 350,000 wrongful death, lo mo?her of 11-year-old who died in aocident 
where one of mother's last memories of her daughler was looking over at her after accident and noticing her head 
was half-missing and that she was ma~g gurgling souOO; severe depression since accident, severe posttraumalic 
stress; still carried teddy bear daughter had been carrying; S 150,000 in survival action high but not abuse of 
d iscretion whElfe although daughler did not live long after accident she was obviousty aware that she was hurt 
seriously; she oould follow commands as she was able to squeeze reverend's hand on request; very probable that 
she saw bus jusl as it was about to directly im.pact side of car where she was seated; mothe,- heard her gurgling. 
Cox Y, ftfqgre 805 So, 2d 277 lLit Ct APPt 3d Cir, 200f/. wr'il denied, 817 So. 2d 94 (La. 2002). 

- $ 272,000 lo mother in ge,neral damagH whOf(I 10.yoar-okl daughter was killed in one-car rollover accident 
while mother driving, caused tn part by defect In highway. Petre y. St-Olt ox fiJI. D(tDt. or Transp. al'ld DevelOP{l)Ml. 
775 So, 2d 1252 {Lg. Ct APP, 3d Cit. 20001 writ granted, 793 So. 2d I 71 (La. 2001) and j udgment affd on other 
grounds. 817 So. 2d 1107 {LtJ. 2002). 

- $ 450.000 to each pafenl of 11-yoar-old chlkt killed wtten st,ud<. by a car; l1ial court noted thal this family was 
ooe of closes! he had observed; chikt was aclive in $oho~ and dance which her parents always attended: weU­
roundcd, ercalive person; loss of child devastating toss to family and friends; family had therapy including group 
therapy lo haodk! their grittf; father identified book lhal child's friends and classmates assembled aboul her; $ 
50.000 not excessive for emotional d.stress lo mother and brother where they saw her struck and killed as she 
crossed highway; brother h.ad episodes of crying and illness; mother was still obtaining counseling and worked half 
days with minimum work load. Craighead v. Preferred Risk Mut. Ins. Co., 769 So. 2d 112 (La. Ct. App. 2d Cir. 
2000), writ denied, 777 So. 2d 123(} (La. 2000) . 

-· S 175,000 to each parenl ror wrongful death of 11-year,-old son In accident, i,nd $urvlvat award of S 7,500 for 
·pre-impaci fear" experienced by $00 prior to death,; as to wrongful death, son and his parents experienoed 
unusually close, loving relationship as oldef b<others wefe married so he was like an only child; mothef took piano 
lessons so she could aocompany hef son during his violin lessons and fCcitals: parents eompkltely devastated by 
son's death: mothet had extensive counseling. went to son's grave twice datly fof thtoc years: as to prc..npact fear. 
reasonable fof tlial court to cooc..,de that son was pfobably exlm.mely frlgh1e1\ed whil8 being thfown around in truck 
as It overturned S(wctaJ t!mes Md as ho was ejected from vehlclc. t;fo<XI v. Swtc Throvoh Dept of Tmnsp, Ofld 
QtV'&IPPOl#c?l. 587 SO, 2d 755 {La, Qt, APO, 2d Qt 19911, wrl1 denied, 590 So. 2d 81 (La. 1991) and wrH denied, 
590 So. 2d 82 (La. 1991) and writ derutld. 590 So. 2d 82 (La. 1991). 

- $ 150,000 awarded lo parents of 11-year.-ald girl killed when automobile she was riding in dropped off road onto 
shoulder and went out of control; gir1 described as being unusually gifted and intelligent, and as having close and 
loving relationship to mother and three-year.-ald brother. Knotts v. Slate. Dept. of HNJhways, 395 So. 2d 419 {La. Cf. 
Apo. 3d Cir. f.9811. writ den.ied, 400 So. 2d 669 {La. 1981) and writ denied, 400 So. 2d 670 (La. 1981). 

-· $ 125,000 ,o mother of three chi dren, age 15, 13, and 9 killed in truck accident; children had intimate and 
affectionate relationship with mother; did well !n school, active and wel adapted socially; two married daughters 
also killed. DIKOII v. WIIOy, 325 So. 2d 653 (U,, c,. App. 3d Cit. 1975) . 

.. S 80,000 which included S 40.000 to each parent tof death of 13-yoar-Okt Child killed in automobile accident; loss 
of love and affection; helped parenls with a business enterprise which included working with horses; close and 
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devoted family; exceptional student. Wrjqht v. Romano, 279 So. 2d 735 (La. Qt. App. 1Sl c,,., 19ZJ/. writ donkld, 
281 So. 2d 757 (La. 1973) and writ den;ed, 281 So. 2d 758 (La. 1973). 

- $ 30,000 ($ 15,000 to each parent) tor death of 13-year-old boy; collision betv.-een automobile and motor bike; 
or\ly d'lild: wc1-.roune!'cd boy of whom parents could be proud. McConarhv y, United Services Auto. Assl'l, 188 So, 
2d 470 {La. Ct, App,. 3d Cit. 19§6). 

- $ 24,000 ($ 12,000 to eadl par&nl): 13 112-yeat-old bOy of abOve average int&11i9ence nit by automobUe while 
riding his bicyde: clos& and atfectionate family. Fomqnot v. Wood. 14Q So, 2d 34 (La. Ct APO, 3d Cit: 19§2J. 

- S 1.145 million to administrator of 13-year-old boy's estate when he was hit and killed by city garbage truck,: loss 
of society and companionship shown; Jeft two parents and three siblings. May v. City of Grosso Pointe Pttrf<. 122 
Mich. App. 295, 332 N.W.2d 411 {1982}. 

- $ 10,000 for each of two eight-year-old chikken killed in train-automobie oollision. Van Buskirk v. Missouri­
l(ansa.s•Texas R. Co .. 349 S.W.2d68 (Mo. 1961/. 

•• $ 1 5.000 for death of 13-year-okt gir1; car in which ga1 was riding hit rear end of truck just ahead which stopped 
withOut watning. L3ffeat y, WaUfe, 349 S,W2d 519 (MQ, Ct, AoPr 1960. 

- $ 40,000 wh<Jre 11.year-old glrl klned wnen hJt by pickup truek while richng bicycle at night described as bright 
and companionabl&. Ca®dorl Y, Fitch, 200 Neb, 186, 263 N,W.2d 64.9 (1978). 

- $ 57,000 to parents or seven-year-Oki boy killed by automobile while riding bicycle; work life expectancy of 43.4 
years; father's net average inoome of S 4,978 used as basis for prediC(j-ng earning capacity ot son. Wilson v. Wylie, 
86N.M. 5, 5t8 P.2d 1209 (1974). 

- $ 50,000 to parents of 12-year-old boy struck by trutomobUe: court considering p<oof of age, character, and 
cood!tlon of youth. pqfi!is y, Feinstein, 49 N, Y.2d 984. 429 N,Y-S,2d 165, 40§ N.E.2d 1059 (1980}. 

- $ 20,750 awarded to father for death of 13 1/2-year-old son; father in poor health, and son showed evidence of 
industry and demonstrated inclination to help father, child died ICM than one hour after automobile accident and did 
not regain oonsciousness. Bruck v. IAeatto Trucking COip., 2() AD.2d 521, 245 N. Y.S.2d 232 (1st Dcp't 1963) . 

.. $ 2.5 milliOn In general damages, S 20 in l)foperty damage, and$ 2,996.57 in funeral expenses for death of 10-
year-old chic! in railroad crossing accident: damages for loss of 10-yeat•Old girl not easily quanlffiable, so oourt 
woukt not disturt:I jury's damage award. Shoots Y, NPdoll< $. Coro 109 Ohio APP, 3d 278 671 N,E 2d 1364 (3d 
OJst Soooca County 19961. 

-· $ 50.000 (which was in addi{ion to S 1,568 award In death action) to estate of 8 1/2-year-old accident victim who 
was practically assured of lifetime emp•oyrnont in father's prosp8fOUS and growir)g buSil'WtSS. 8Nsaa;t V; Yaroo. 185 
F. Supp. 73 (E.D. Pa. 1960). judgm&nt affd, 286 F.2d 169 (3d Cir. 1961) (apptylng Pennsytvanla law). 

-- $ 35,000 {S 6,000 consideration received for covenant not lo sue driver onset against amount): r.ne-year-old girl 
struck by car when she ran out from behind defendant's truck. Truesdale v. Sovth Carolina Higfrway Qept., 2§4 
S,C. 221. 213 S.lf.2d 740 (1975) foverruted on other grounds by, McCaN by Andrews v. BatsOII, 285 S.C. 243, 329 
S£,2d 741, 25 Ed. Low Rep. 656 (1985)) 

•• S 310,000 survfval damages where eight-year-old daughter killed while crossing road; support for finding 
conscious pain and suffering where father testified that when he first arrived at aocident, his daughter wa.s gasping 
fOJ air and moaning somewhat and In hospital she had movement with her fingers. Smafls y. South C§roli® Deot 
of Educ,, 339S.C. 208,528 S.£.2d 682, 144 Ed. Law Rep. 435 (Cl App. 2000) . 

•• S 16,500 to estate of seven-year-old girt fOf loss of companionship, society, advice, assistance, and protection; 
killed in automobile-pedestrian aocident; bright, affectionate, kindly child who did well in school and church 
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activities: energetic. active. obedient. helpful child and Integral part of ctosc-Mlt family. Andctson v. Late, 88 S.D. 
111, 216 N.W.2d 152 (1974/. 

- $ 75,000 where 11-yeaM>ld boy killed when struck by bus backing up street. Strother v. Lane. 554 s. W. 2d 631 
(Tenn. Ct. App. 1976). 

- $20,000 to parents of 11-year~ld boy killed Yiflen struck by automobile; stroog, healthy. intelligent. with above 
average grades In schoof, McBee v. Williams, 56 Tenn. App. 232, 405 $.W.2d 668 {1966), 

- S 50,000 (reduoed al $1.199e.stlon of trial judge from S 76,105 and accepted by plalntlff) 10 e-State of nlne-yeat•Old 
boy with life expectancy of 60.8 years, k.llled in automobile-train coll!slon; industrious with good personal habits. 
Soc:them Rv, Co, v. sroao, 56 Teem ADD, 380, 407 s.~2d 205 (19§5}. 

- S 22,500 fOf the de~nns of each of two g rts; aged 11 and 13. when struck by vain whilo crossing tailroad btic!go. 
Sot1thcm BY+ Co, k'., M,,Jlqt, 285 F,2d 202 85 A.L.R2d 842 l6lh CtL 1960} (appfyir)g Tonoosse& law). 

- $ 1.57 milion to1a1 where seven-year-old hil by lruek; award lo molher ol $ 100,000 for pas.t loss of society, $ 
300.000 for future IOSS- of society. S 200.000 tor past mental anguish, and S 200,000 for future mental anguish 
where. $he e:Jetlibited signs of paranoia. hysteria, and severe anger os ,esult of her son's death: S 60,000 fOf future 
lo$$ of society and $ 100,000 fo, Mure mental anguish to fa1her whefe good relationship with son; S 600,000 
conscious pain and mental angvlsh where. testimooy that he. was mooning and -SCr'03mlng; felt sovore pain for at 
least 15 minutes. Gvzman v. G118{nrdo. 761 $.W.2d 506 [Tex. App, Co,pus Clldstl 1988). writ dented, (June 14, 
1989). 

- $ 9,500 awatded to father for death of son kUkKI when boy fe• from and was struck by omptoyers baddng truck 
(included S 4,500 for IOss of son's servfoes and contributions to family: $ 5.000 for son's mental atiguiSh before 
death): 13,.year-old boy was youngest of 5 children, had f0t pas! two years conttlbuted to family lnoome by pleking 
watermelons full time du.ting summer and by selling newspapers aft.et school; since mothet's death two y8tir'$ prior 
to fatal accident. boy wi llingly took respon&bl]ity fo, household chores. lneloding eookl.119 family m,oals: described as 
hard wo,klng and ex1ra0td!11ary. GroM y, Hate, 590 S, ~20' 231 (T&X, Clv, APP- Tyler 1979). 

From seven through 13 years old. Excessive 

Under the particular circumstances of the following cases the courts hek:I that awards of compensatory damages 
fot the death in a vehiculac accident of a child from seven through 13 years old were excessi\•e, such as awa,ds of• 

•· S 1.56 mimon where 13-year-old child died 8$ resul1 of automobile acciden1 caused by uninsured mocoris1; 
repetitive, highly emotional 1e$ti:mony on mother's inabili'ly to cope with her son·s death, and impermlssi:lle "golden 
rule• arguments made in closing argument so infected proceeding tha1 jury's awa.rd had to be rever-Sed as being 
product of passions and emo1ions rathe, than eviclenoe presented, Harbot Ins. Cg. v. Miller, 487 So, 2d 4§ (Fla, 3d 
DCA 1986). 

- $ 20,000 ,emancted to trial court to enter approp,late remittitur 01 grant new trial on qu&SUon of damages.; award 
to adrnlnlstratOt of estate of elght-ycar-<1ld glr1 killed In automob.lc collision. Butch v. G»berf, 148 So. 2d 289 (Fla. 
1st QCA 19631 . 

•• S 937.500 to husband upon death of wife. mother. and eight-year-old son: lump.sum vefdici.: death caused by 
airplane crash: court, In Ofdering remlttitut ot new trial on issue of damages. slated that maximum that could be 
awarded for death of wife was S 250,000 for emotional k>ss, apart from economic loss, maximum award for loss of 
mother was S 150,000, and for loss of son was S 225.QOQ. Caldarera v. Eastem Airlines, Inc., 705 F.?d 778, 12 
Fed. R. Evjd. Setv. 199615th C{r. 1983) l appfying Louisiana law). 
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- $ 237,500 (reduced IO$ 178,125} awardOO to 11-year-old bOy: ngu<e induded damages f0< death In automobile 
accident of 43-year-ok:I father and 44-year-old mother, Vo'ho had been very dose to him, and nine-year-old sister, to 
whom he was dosely attached. Thibodeaux v. Brown Oil Tools, Inc. .. 192 F. Supp. 495 (W.D. La. 19611. judgmen1 
aff'd, 3Q7 F.2d 295 (5th Cir, 1962J (applying Louisiana law). 

- $ 840,000 to mother and S 360,000 to father f0< wrongful death of 10-year-<>k:I daughter hit by a tru,ck as she 
crossed th& street, reduced to S 575.000 to mothef' and S 250,000 to fathe,, based on comparison with other cases 
in which damagM had been awarded to parents ror wrongful death of chlk1: loss of ¢hlkl wo.s omotlona11y traumatic 
to parents; howevElf, whikl father visitOO child rQgulatly and COc'ltributed to Mt support th<oughout her life, child did 
not live with him or visit him at his home, but child had lived with mother -Since birth and mother organtz.ed he< life 
around child's care and activities. Rideav v. State Farm Mut. Auto. Ins. Co., 970 So. 2d 564 (Ltt. Ct. App. 1st Cir. 
2!1Qll. writ denied, 972 So. 2d 1168 (Lil. 2008). 

- $ 6,581 (of which $ 581 was for burial expenses, doctors' bills, and ambulance chargo: verdict set asidQ on 
instant appeal, and judgment of S 3,581 enlered) swarded lo eslate of 13-year-old child killed in aulomobile 
oolision: life expectancy of 56.57 years: died a few hours after collision, never ragaining oonsciousness; decedent 
was bom with cerebral palsy, which atte,cted her balance; had been unable to walk without aid of etutches or a 
watker; could noc hear o, talk, but could see; prior to aociden1 only work performed was washing household dishes 
and helping with household chores. Piercey, Mom. 106 N.H. 305, 210 A.2d 484 f1965J. 

-$ 25,000 for conscious pain and suffering ro<fuoed to S 15,000: also awatded $ 50.000 for wrongful death; 12-
year-old bOy kJlled when bicycle swck. by automobile; remained conscious slightty C1Ver one hour after aociclent. 
Parifis V. Fefosreln, 71 A.D,2d 611, 418 M Y.S,2d 138 (2d Qep11979J. order atrd, 49 N, Y.2d 984, 429 N, Y.S,2d 
165, 406 N.E2d 1059 (1980/. 

- S 65,000 for death in accident or Child neatly 10 years Oki: hlghly intelligent helpful and affectionate at home: 
remittitur to$ 40,000. Lewis v. Meccll, 56 A.0.2d 716, 392 N. Y.S.2d 773 {41h OispY 1977). 

- $ 3.2 million, with $ 2.3 million economic loss and $ 900,000 pain and suffering, where nine-year-old killed in 
aocident. remiTiitu:r of pain and suffering award to$ 200,000; child died from third degree bums over 100% of his 
body; expert opinion that he was consdous for only several seconds after lmpaCI prior to his death. Tenmann v. 
Zafris, 811 A2d 52 (Pa, Commrt Cl. 2002) (ab<ogated on other grounds by, ,,1cc,eesh v, Citv Qf PfliladelQhia, 585 
Ptt. 211, 888A.2d 664 (2005)1. 

- $ 1.25 minion where 13-year-old pedestrian klUed by vehl,cle; remittilur of$ 598,768 and total damage award of S 
651,232: no evidence of pain and suffering; no proof victim conscious after accident; expert testimony evidenced 
that pecuniary value of life was llkely to have been S 645,0QO. o,mn v. DRvis➔ 2007 WL §74652 (Tenn. Ct App. 

22!2ll-

- $ 35,000 teduced by S 8,000. where 10-year-old glrl kiled as resvlt of automobile accident survived by parents, 
a sister aged 30. a brothel aged 28. a b<other aged 15. and a retarded brother aged 10; deceased helped care f0< 
(Gtatded brother. Dtobr v, D,tvls, 212 Ya, BJ§, 188 S,E,2d 226 (19721, 

['1 1) Decedent from sevon through 13 years old. Amoun1 fixed by oourt 

Under the particu1at cireumstances of the following cases th8 courts fixed too appropriate amounts of awards of 
compensatory damages for the death in a veh)Cular aocident of a Child from seven throvgh 13 years Old years old, 
determining sums such as --

- $ 175,000 to mother where seven-year-ok:I bicycle rider was hit by a postal trudl.; child lived with his mothe1 and 
they had dose, loving relationship; S 100,000 atlhough child did not live with his father at time of his death. they had 
continued to see each other: fothet cootinued to taxe Interest In his son's happiness and well-being. w,·1son y. LJ.$., 
874 F. Supp. 128 (M.D. La. 1995) (applytng Louisiana law) 
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.. $ 28,668.98 where 13-year•old adOS)tcd daughtCt diod In COii is.ion; lived with step father f<lf appcoximately 10 
years: close relationship: S 5,000 damages awardOO to natural mother who relinquished custody of daughter 
approximatcty seven yo.ars prior to accident: infrequent personal contact, but mother and daughter maintained 
communicaliOn lhrough telephone calls and letters. Chausse v. Sgufhland COfp., 400 So 2d 1199 {Ln. Ct. AAA 1st 
Ck. 1981). writ denied, 404 So. 2d 278 (La. 1981) end writ denied, 404 So. 2d 497 (La. 1981) and writ <len.ied, 404 
So. 2d498 (Ls. 1981). 

•· $ 81.275.51 awarded to parents of 12-year-old ohikl struck by ~tomoblte: S 40,000 awarded to each pa1ont and 
$ 1,275.51 awarded to father as special damages; affec6onate child, athletic and outgoing: very clos& to parents. 
Alizzi v. Employers Ins. of Wausau, 351 So. 2d 258 {LB. Ct App. 3d ('Jr, 1917). writ denied, 353 So. 2d 1037 (La. 
1978) and w,;1 den;ed, 353 So. 2d 1/137 (Lo. 1978), 

- $ 70,000 where I 1-year-old boy injured in automobile acddent at ago 7: died during epil8ptic seizure four years 
later. McM111Jan v. T,aveters tns, CQ., 311 SA 2d 9Q2 {LB Ct ADP, 2d Cjt, 1975}. writ denied, 3 13 So. 2d 840 (La. 
1975), 

- S 31,726 (whk:h included$ 15.000 to each pa,ont and S 1,726 funeral and burial expenses): 11-year-old boy 
kiled instantly when bicycle he was riding ooflloed with autotn0bi1c : parents had a number of other children. 
Boudreaux v. Allstate Ins. CQ., 258 So. 2d 710 (la. Ct- App. 3d Cir, 1972/ . 

.. $ 10,000 to mother for death of 10-year-okl daug'hter killed In automobile accident. Breout y, fl}thgrs, 144 Sq, 
2d 574 (La. Ct. App. 4th Cir. 1962}. 

- S 14,152.59 (S 4,152.59 special damages. S 5,000 to svMVing father, and$ 5,000 to surviving motMr) where 
11-year-old child killed when automobile lo which he was riding collided al nighl with bull on highway. Kcn/'16-dy v. 
Frierson, 142 So. 2d 838 (Ls. Cf. App. 2d Cir 19621, 

r 12J From seven through 13 years old. Adequate 

Under the particular circumstances of the following cases the courts held that awards of oom.pensatory damages 
for the death Ion a vehicular accident of a child from seven through 13 years old were adequate, such as awards of -

- $ 1.4 million (reduced by remittllur from$ 2 million) for wrongful death of each of two boys, aged six and seven, 
killed when automobile burst Into flames aft.er b&ing struck from behind by another car. General Mglor~ GP!P, v. 
Edwards. 482 So, 24117§. Ptod. lklb. Rep. (CCH) P 10888 (Ala. 1985). 

- S 12.000 awarded to parent$ o4 eight-year-old gir1 killed in autornobie accident; burial expenses amounted to S 
1,01 

court slating that the verdict djd not present the gross inadequacy requiring an additur. Hernandez y:. Staie, 128 
Ariz. 30, 623 P.2d 819 (Ct. App. Div. 2 1980). 

- S 50,000 for past pain and suffering, and $ 100,000 for future pain and suffering. to noncustodlal fathot of 11. 
year-old son who died in automobile a,x:idenl Collins v. Do(lgiass, 874 So. 2d 629 (Fla. 4th OCA 2004). 

- $ 50,000 - $ 25,000 to each parent of eight-year-old girl killed when struck by automobile: found to be 
comparable to other awards in simil31 cases. DUQUY y, Pitrcp. 285 So, 2d 321 ILa. Cl. APP. 3d Qir, 1973}. 

- $ 11,000 where 7 1/2-yoor.old.glrl lull&d when struck by automobile; had 10 of between 40 and 50; was able to 
bathe and dress herself: helped wash and dty dishes and made beds: neighbols testifled that they loved the child 
and al tim&S klOked alter her; parents resisted physician's suggeslion that the child should be placed in special 
school: mother was dNOC'ced and sole support for child and her other two children. Comettux v. Dup11is, 254 Sq. 2d 
687 (La. Ct. App. 3d Cir. 1971}. 
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-· $ 1,500 each: 9 .. a.nd 13-year-<:>ld ch!ldren kfl)ed In automobile acddent children, whose parents were divotc8d, 
made no contribution of eamings other lhar, to their own support and probably wouk:t not have dooe so in ful\Jre. 
Selders v. Annonlrovt, 192 N(;b. 291, 220 N. W.2d 'l'.12 (1914). 

- $Oto father for death of 12-)'ear-old daughter in accident; oldest of four children; no pecuni.ary loss said to have 
resulted to rather from death of child. Donles V, Camenfer, 21 Wis, 2d 390, 124 N-W.2d 305 (196.:Jl. 

From seven through 13 years old .. Inadequate 

Uoder the particular circumstances of the following cases the courts hekt that awards of compensatory damages 
for the death In a vchlcular accident of a chlkt from seven through 13 years Old were Inadequate, such as awards of 

- $1,000 to father of 12•year-old boy killed in automobile accident; bright student; in good health and active in 
sports; energetic and coope<ative. State v. Watson. 7 Ariz. App. 81. 436 P,2d 175 {1967). 

- $ 50,000 compensation '°' the mother's mental pain end suffering caused by 12-year-old daughter and elder 
c::hild's death through negligent operation of van driven by father and motherts ex-husband; k>w amount due to 
defense counsel artfuly injecting irrelevant and highly prejudicial and inflammatory is.sues of harm caused to father 
by aoc:ldent; mother, not knowing exten1 of injury, was called to hospital where her daughter lay critically injured; 'e-1 
Into her child's hospital room only to see her dying before het eyes; relationship between mother and claughter, who 
was universaly described as fine and lovable child. was particularly ctose; award represented little more than S 
1.000 per year for mother's 44-year Protected life e)(pecta.ncy. Bqqard y. Amedcoo Laod Cacfsers, toe, 531 So, 2d 
1018 (Fla. 3d DCA 1988). 

- $ 40.000 (incr&ased to $ 60,000 to each parent); for wrongful death or only daughter in automobile accident 
dose family relationship; noJmal amount of love and affection between parents and daughter. Durrett v. State, 416 
So. 2d 5§2 {La. Ct App. 1st Cir. 1982/. writ denied, 421 So. 2d 247 (La. 1982) and wri1 denied, 421 So. 2d 251 (La. 
1982) and writ denied, 421 So. 2d 248 (La. 1982). 

- S 26,276.35 which Included S 12,500 to each parent; Increased by appellate court to S 25,000 to each parent of 
12-year-cld boy klled In pedestrlan .. truck accident; only son among nine children: fam!ly group had close. religious 
association; child suffered massive injuries, living for approximatety four hours and suffering considerable p1:1in. 
Jackson Y, Jones, 288 So. 2d 432 II.8, Cl App, 4th Cir, 1974), 

- S 4,500 awarded to parents of nine-year-<:>kl boy who was k.lled when hit by automobile after gerting out of 
school bus: award also made to father for medical and funeral expenses: increased to $ 7,000 to each parent. 

S'ttPYtvado Y: GC!N?f.11 Fifi & Cos. Co .. 146 So. 2d 428 (La, Cl. APP. 3d Cir, 1962), 

- $ 5,000 (which Included S 2,430 for medical and burla1 expenses) to s.urvlv!ng family, which included parents, 
three brothers. and two sisters; deceased, struck by automobile, was 12-year~ld, outgoing and enthusiastic, good, 
average Si)(th grade student. played piano and French horn In bMd, obedient and cfillgont work.er at home; enjoy&d 
horseback riding. &rlioaame r. Souum-est Dnro Srores o{M[ss., /nc,. 203 So. 2d 74 {Miss, 19611, 

- $ 2,500 to parent for wrongful death ot 11-year.-cld son In collision, described as friendly bOy Who helped parents 
at home and with farming: in goOd health except for having had kidney removed. Toole v. TOOlo, 26(} S.C. 235. 195 
S.E.2d 389 {1973). 

('14) From 14 until 21 - Not excessive 

Under the particular circumstanoes of the following cases the courts hek:I that awards of compensatory damages 
for the death In a vehicular accident of a chlkl from 14 untll 21 years old were not excessive, s.uch as awards of•· 
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- S 252,000 where 18-year-old college student kiled in automobile accident: attended university on full 
scholarship aod stood fourth in honot'S program; tentative plans to booom8 auornQy: ou1stoodlng athlete and 
a,c.comphshcd sef'lolat ; sutvlved onty by mother who at time of accident was 41 years of age and In excellent health 
and had li fe expectancy of 35 years.; evidence that son had voic&d intention to suppor1 his mother as soon as he 
finished his education, so that she would no! have lo work. Harl v. ForchelH. 445 F.2d 1018 (2d Cir. 1971>. 

- $ 50,000 to parents for each of two teenage boys killed by automobile Y.tiile lying on highway. Dees v. Giifey, 
339 So. 2d 1000 (AlR. 1976), 

- $ 50,000 for 1 S-year-otd unlversily studenl killed in automobile accident. IAaqnµsson v. Swan. 291 Ala. 151. 279 
So. 2</ 422 119zi1. 

- S 1,564,071.40 for predeath pa!n and suffering and mother's paSt and future economic and noneconomic 
damages; where an 18--year-old snow machine operat0< was killed when he went into hole in ice; he was 
unemployed. but hunted and fished for Native subsistence foods that he shared with his mother. also helped his 
mother around house by cooking, Cleaning, and doing maintenance w0<k. No@ §lope Botov9ll v. Brower 215 P,Jd 

308 {Alaska 2QQ9). 

- $ 72,.SOO, with$ 60,000 to mOlher and$ 12,500 to sister of 18-year-old boy killed when automobile which he 
was driving was struck by train . Scqvifte v. Mis.<:oun· Pac. R. Cg., 458 F.2d 639 (8rh Ck- 1972/ (applying Arkansas 
law). 

- S 500,000; there was considerable testimony conceming mental anguish suffered by parents due to k>ss of their 
15-year-ok:I son in motorcycle accident. WarhuN.t v. Wh ire, 31QArk. 54§. 8.'18 $ .W.2d 350 (1992). 

- S 40,000, with $ 25,000 to mother and$ 15,000 10 father ol 17-year-old female passenger in avt00l0bi1e 
Involved In interse¢elonal oollision; mental anguish during decedent's hospltaliza!lon and after her death; $ 2, 179.28 
awarded to Oeceden1's estate. Pitts y. Greene, 238Arl<. 438, 382 $ .W,2d 9Q4 (1964/. 

- S 12,500 awarded to mother of 18-year-okl boy killed when automobile he was riding Wl collided with trailer truck.: 
normal boy with no,mal p;uent-ch!ld relationship, J, Paui Smith Co, y. U'QlQO 237 Ark.. 486. 374 S, w; 2d 176 (19641, 

- S 85,000 upon death of 17-ycar-old motorcyclist in cycling accident: S 32,500 to each parent S 5,000 to each of 
two sisters, and$ 10,000 to btoth8r; doooas8d had joined Marines pdor to accident; ciOSO family, Vic-kO(S y, GFfford ­
Hill & Co .. Im: .• 534 F.2d 1311 (lilh Cir. 1976/(applylng Atkansas law). 

- $ 3.38 million to 17-year-old accident victim's mother and S 3.12 million to father for pasl and future pain and 
suffering; rejected remitlitur to $ 3 million. Hyundai Motor Co. v. Ferayomi, 842 Sq. 2d 905 (Ffa. 4th DCA 20Q3J. 

- $ 100,000, where 20-year-old student killed when struck by automobile; in good health: average student in 
school; Marine Corps reservist; hoperut of becoming attorney; award was for ioss to prospective estate, medical 
treatment, and pain and suffering. McLeod v. Young, 257 So. 2d 605 (Fla. 4th DCA 1972). 

- S 7,500 to father for loss of servloes of ht$ 15-year.-ok:I son, accident victim, who was precocious, industrious, 
and hard wortdng, Jordr,n y Fowler. 104 Ga, APP, 824 123S,E.2d334 {1961). 

- $ 3.5 million Y<ile-re student driver died in mot0< vehide accident io driver's education vehicle under supervision 
o f school driver training instructor; relationship of parents to child was very ctose; jury's verdict unanim°'-!s; similar 
awards ranged from s 250,000 to s 9 minioo. Henoeter y, Blnioe Counrv Schoo/ DisL 158 /dabo 242 346 P,3d 259, 
316 Ed. Ulw Rep. 565 (2015). 

- S 275,000 awarded to father of 16-year~ girt who died when struck by an automobile was not excessive even 
though the father had little contad with his daughter after entering prison two years before her death; family had 
been close before the father's imprisonment and he testified that he still prayed for his daughter and that he cflCI not 
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contact her because he was ashamed to be in prison, Black v. RP.ynolds.. 109 ldRho 277, 707 P.2d 388 (1985J 
(overruled oo othorg,oonds by. Stewa ki Blee, 120 /dB/JO 504, 817 e2d 170 t1991J). 

-- $ 188,000 where 19-y&ar-okl male oolloge student opetaUng moto,cycle which oo• ided with train; bright student 
who worked to support himself; left 53-year-old falh&r, S 188,000 to 17-year-old high sehool student whO was 
pHsenger on motorcycle; heatlhy, active; hoped to beoome special educaoon teacher; lived with 45-year-old 
parents. Baird v. Chicago. 8. & Q. R. Co .. 63 JIJ. 2d 463, 349 N.E.2d 413 (t976) . 

•• $ 52.000 to parents of teenage boy killed in automobile accident. Newfin v. Foresman, 103 Ill. App. 3d 1038, 59 
Ill, Dec, 135, 432 N.E.2d 319 (3d Dist. 1982) . 

.. $ 30,000 awarded to &dmlnJ5trator fo, death of 20-year-old gtrl In automobile acdclent excellent unlversl1y 
student eamcd about S 70 per week in summer employment extremety close and cooperative relationship with 
family. GOldstera v. Hertz Corp,. 16111, ADP, 3d 89, 305 N·E.Zd 617 ( ts, Dist, 191JI. 

- $ 30,000 to estate of 18-year-okl girt killed In automobile accident; compteted high schoot as average student 
and had also completed beaubeian's oourso: residing at home: o~loyed, oamlng $ 50 per week; kind and helpful 
toward parents and disposed to be generous. J!Jng v. Schafcr, 77 lfl. App. 2d 391, 222 N.E.2d 101 (2d Dist, 1966}. 

- $ 2 million damage awatd to parents of 16-yoar-okl passenger klllOd In accident ttial oourt properly ins.truCled 
jury regarding elements to be considered in determining damages, and the life expectancy of the pa$Sengt!r's 
parents. Indian Trucking v. Harber, 752 N.E.2d 168 {{nd. Cl. App. 2001J. 

- S 11,000 to estate of 17-year-ok:I boy killed in automobile aocident; had not aCOJmu1ated an es1ate and had not 
f'i.nlshed high school. but was physically fit, indusirious, thrifty, dependable. or normal intelligence. wel liked by 
associates, Interested In mechanics, and gainfully employed; burial expense, S 471. Marean y. Petersen, 25.Q Iowa 
557, 144 N.W.2d 90§ (1966) (holding mod,flied on other grounds by, AD<feaoa v, M:Het, 559 N.W.2d 29 (lqwq 
1997/1. 

- $150,000 where 20-year-old high school graduate kifl&d when struck by backing truck while he was spreading 
fine rock on highway; had worked for Department of Highways for two years; earned $ 3,600 per yoar, lifo 
expectancy 49.5 years; based on eamings at time of death would have earned $ 178,308 during i fetime; measure 
of damages stated to be the damage to estate by destructtOf, or dcocdcnrs povtCr lO labO< and eam money. W. L. 
HprperCp. v. Sfusher, 469 S.W.2d955 (Ky. t971}. 

- $75,000 sui1 by admintslrator of estate of 174 year-old boy killed in automobile accident; life expectancy of 52.3 
years; good student; excellent health; worked out in spare time and did usual chores around home; attended church 
and had never been in any trouble. Webb Transfer Unes, Inc. v. Taylor, 439 S.W.2d 88 (Ky. 1968). 

- S 200,000 lo each parent of 17-year-old motorcyclist killed in collision for loss of love, affeciion, and 
oompaniOnshlp, and S 100,000 each for grief and anguish. Hardy v. Auqus1ine, 55 So. 3d 1019 {La. Ct. App. 3d Cir. 
2Q1ll, writ den led, 62 So. 3d 92 (La. 2011) and (overruled on other grounds by, Rachal v. Broui/.'ette, 11 t So. 3d 

1137 /LO. Ct. App. JdCit, 2Q!JJI. 
- S 560,000 in general damages and$ 5.088 In special damages to parents of 17-year-old vdlo died in accident in 

which vehicle that ho was dt lving tost control on curve, crossed center llne into onoomlng traffic, and struck another 
vehicle; driver had very lov!ng and emotionally ciose retatlonshlp with family: parents arrived on scene of accident 
only to learn of their son's death, was very happy child who IOved the ouldool'S and loved to hunt, pa,t;cipated In 
archery competitions together with his father, had older sister whO was 10 ye:ars old when he was born, Older sistet 
was like seoond mother; about six months after accident, parents moved from their house because there were too 
many memories of him there;$ 560,000 in general damages and S 4,328 in special damages to parents of 17-year­
old passenge, killed In accldeot who was described as center of his famity; started helping his father in famity's 
plumbing busW'IMs at age 
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was ok:le$1 of three children; k)ve<I to fish with his father. was everything to his father, and family was not complete 
with0\11 him; awards had bee-.n lowe<ed 20% based on allocation of fault. A<Jams v. Pan·sh of Easl Baton Rouge, 804 
So 2d 679 (La, Cl, APP. 1st Cit, 2QQV. writ denied, 813 So. 'ld 1090 (La. 2002). 

- S 30,000 In $urvlval action by family of 17-year-okl driver where evidence of eyewitnesses to driver ha'lling 
moane-d al scene, indicating pain and suffering, and S 275,000 to each parent for wrongful death where drive, was 
their only Child. Courleaux v. State sx ref. Dept. of Transo. and Development 745 So. 2d 91 fl«. Ct- App, 4th c;r 
7999), wril denied, 753 So. 2d 834 (La. 2000). 

- S 300,000 to father of 21-year-0ld student killed in au1omobile accident; while fathet sent sporadic child support 
payments, was addicted to heroin, and spent time in federal prison. he reconnected with children v.'ho subsequently 
visited him in summer and on holidays: testified tha.1 davghtet's death had been very dlfflcult for him: since then had 
been moody end dep,essed; jury obviously found that child and her father had very close relationship, in spite of 
fact that they dk:I not live together and in faCI: lived In d;fferent states. &yam y, S0'9moO, 712 So, 2d 14$ {La, Ct 
App. 4th Cir. 1998}. 

- $ 500,000 to parents of 15,,year-dd gir1 kllled in car-train accident: parents we,o very ctose to daughter who 
brought them joy as result of he1 swee1 and d\ltiful nature: parents had grlef-.sltickcn reaction due to unlimcly death 
of their teen.~ed daughter; award on high end. CorbelfQ v. Sol/them p,.,,cih'c Tmnsp Co 586 S01 2d 1383 (La, C, 
App. 3d Cir. 19'9 t), wrii denied, 589 So. 2d 1052 (Ls. 1991). 

- S 150,000 to each parent for each of two chik:lren, ages 16 and 17, kil5ed in one-car accident dose-knit family: 
mother severety handicapped stroke victim; parents demonstrated that their emotional and phys!cal dependency on 
children, largely due to health of mo1her, was beyond th.et o1 normaJ parent-teenager relationship. LlortMce v. Swre, 
Dept of Tran.sp. and Develoomant 558 So. 2d 32Q (La. Ct. App. 3d C,r, 1990). writ denied. 565 So. 2d 442 (U,. 
1990) and writ denied, 565 So. 20 443 (La. 1990). 

- S 200,000 to parents of 19-year-old man who died in traffic accident partially caused by his intoxication: 
decedent was plaintiffs' youngest child afld he mainlained a dose and loving re1aoonshlp with both parents 
throughout his life. Lemire V, New OrlCQOS Public Sqryicq lac, 538 So, 2<i 1151 (La. Ct. Apo. 4th Cir. 1989). wril 
denied, 543 So. 2d 2 (La. 1989) and writ denied. 542 So. 2d 1383 {Ul. 1989). 

- $ 404,630 generaJ damages to patents of 18-year,-Oid driv&r kil ted in truck-car accident; $ 477,128 general 
damages to parents of 14-year-old passeng&r kill&d in same accident;$ 5,000 rot pre-impact fear, conscious pain 
afld sufferlng not abuse of discretioo despite claim that she could not have experienced conscious pa:O due lo 
decortication; evidence of hor agonized sounds at scene of accident, and crying and e,queezing of her sistets hand 
at hospital. Whittington v. American Oil Co .. 508 So. 2d 180 (La. Ct. App. 4th Cir. 1987). writ denied, 512 So, 20 
436 {La. 1987). 

- $ 25,000 to,- pain and suffering of 1~year-dd truck driver who despite belng crushed between large machine 
and rear of trailer was able 1o !ell other workers what ha.ppened, and who while being rushed to MSpltal klst 
consciousness and died shortty after arrival at facility; expert medica.l witnesses testified that decedent suffe<ed 
most excruciating kind of tearing pain before death and was awal'e of fatal nature of his inj uries: five to JO mW1ul8s 
before he lo$t consciousness, Johnson v, Georg;a Cos & Sue. Co,, 488 So. 2d 1306 (La. Ct. APP, ~d Cir. 19861, 
writ denk,d, 493 So. 2d 1223 {La. 1986) and writ denkld, 493 So. 2d 1224 {La. 1986/. 

- $110,000 awarded to mother of 19-yea,-old girt who was killed in an automobile accident which was partially 
caused by the faulty condition of the highwa.y; in finding this award for Joss of tove and affection not to be excessive. 
the court noted the close relatjonship belW$80 tho dEX:edent and her mother. Holmes v. State Through Dept. of 
HJohwayS, 466 So. 2d 811, 61 A.LR.4th 379 /La. Ct. App. 3d Cir. 1985}, writ denied, 472 So. 2d 31 (La. 1985). 
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- $ 150,000 general damages awarded to mother of 18-year-old youth killed in au1omobile accident; mother 
suffered physical ailments following the death. Looo y, Pdac.e, 447 So, 2d 11 12 (La, Ct ADD, 1Sl Cir. 79841- writ 
dooled. 450 So. 2d 1309 {Ls. 1984) and writ denied. 450 So. 2d 1311 {Ls. 1984). 

- $ 145,000 to mother of 20-year-old autOtnOblle aocident vietim: close relationship belween molhei and daughter. 
Johnson v. FolsfJ, 438 So. 2d 1137 (La. Ct. App. 1st Cir. 1983}. 

- S 100,000, with S 50,000 to each parent of 1S-year~ld child killed in automobile accident; loving and caring 
child. Bethea v. Louisiana Dept. of Transp. and Development, 415 So. 2d 535 (La. Ct. App. 1st Cir. 1982). 

- S 40,000 to parents of 17•year~ld k.il ed in automobile aocident; $ 20,000 to each parent; very close relationship 
existed bet'A·een decedent and her parents, who suffeted and oontlnved to suffer great sense of loss and grief. 
Chaudolr Y, Theriot 400 SQ. 2d 730 (L8, Ct, APP 3d Cir, 1981J. writ denied, 409 So. 2d 611 (L8, 1981 ) . 

- S 50.000. with S 25.000 to each of parents of 19.yca.r-old son klled in automobile accident: had boo,, employed 
for short period at unspecified job befo,e death. WQplhprspy I{, KctSPcrocn, 356 So. 2d 498 {La, Ct. App. 1st Cu: 
JJJIJl. 

- S 40,000 lo widowed moth8f of 18-year-okt passenger kitled in automobile aocident; described as second 
mother to olher six ch.ildt&n; contributed social security benerits to family; senior in high school; planned to attend 
college. Youngblood v. Oil Vlell ClremicaJ Co - of Louisiana, 352 So. 2d 316 (La. Ct App. 4th Cir. 1917J. 

- S 50,000 lo parents of 21-year-old boy killed in motorcycle accident; onty child; resided with parents. Williams v. 
Slate Farm Mut. Auto. Ins. Co .. 349 So. 2d 1275 (La. Ct. App. 1st Cir. 1977), wri1 denied, 351 So, 2d 175 (Lo. 1977) 
and writ denied, 351 So. 2d 175 (La. 1977). 

- S 80,000, with S 40,000 to each parent for death of g:irl aged 14; killed in truck collision; intelligent. creative. and 
,espectM; dose and affectionate famity relationship. Gunterv. Wiley, 325 So. 2d 654 (La. Ct. App. 3d Cir. 1975) . 

- $ 125,000 to mother of th<eo chlkiren, age 15, 13, and 9 killed In truck accident: chdOren had Intimate and 
affectionate <elationshi:p with mother: dkt wel In schoOI. active and wel adapted socially; two married daughters 
also killed. Dlxon v. Wil.cy, 325 So. 2d 653 (La. Ct. App. 3d Cir. 1915). 

- S 75,000 (ilduding S 35.000 lo father no! living wi1h mother and daughter. and S 40,000 to mother): 14-year-old 
deaf g:irl killed In truck collision: mothe< M d special relaUonstilp with daugl'llot; girl was Chccrlul. aftcctionatc, 
Mlpful, and lov;ng. Ogaa,d v. Wiloy, 325 So. 2d 642 (La. Ct. App. 3d Cir. 1975}. 

- S 30,000 to infant child of 18- and 19-year-old parents whO wete killed in an unexplained one-car acc:ident. 
Caliak> v. AlfstaU1 Ins. Co., JOB So. 2d 342 {La. Ct. App. 1Sl Cir. 1975J, writ issued, 310 So. 2d 849 (La. 1975) and 
judgment aff'd, 334 So. 2d 692 (La. 1975). 

- S 80,000 which included S 40,000 to each parent for death 16-year-old chikl killed in auto accident; loss of Jove 
and affection; helped parents Wllh a business enterprise which inctuded working with horses: close and devoted 
family; exceptional student. Wr,iqht v. Romano. 279 So. 2d 135 (La. Ct. App. 1St Cir. 1973J. writ denied, 281 So. 2d 
157 (La. 1973) and writ denied, 281 So. 2d 758 (L8. 1913). 

- S 35,000 for 19•year-old industrious man with bright future; killed in au1ornobite acciden1; lived with divo,ced 
mother wi1,h whom he had an unusualty close relationship; took mother hunting a.nd fishing with him. Poston v. 
Firemen's Ins. Cg. o< Newark, N, J., 25§ So, 2d 700 (la, Ct. APO· 2d Cir, 1972). wri1 refused, 260 La. 1122, 256 So. 
2d 376 (1972) and writ refused. 260La. 1124, 258 So. 2d 377 (1972). 

- S 12,500. In action by patents to, wrongful death of 20-year-ok:t son in automobil6 aocident; son helped parents 
with work on their farm whenever he was not WO<kiog elsewhere; parents fel1 great affection for him; court stated 
thal while awards smaller than presenl ooe had been made in $0n"l8 cases fOf wrongful death, it could not say ti.at 
present award was manifestly excessive. Miller v. Kinney. 213 So. 2d 124 (La. Ct. App. 3d CJ°r. 1968). writ refused, 
252 t.a. 962, 215 So. 2d t2Q /1968J. 
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-· $ 3 milllon for wrongful death o« 15-year-old passeng8f In van, whO died of fractured skull after She was partially 
ejected from van's middJe side window. 1•AacCuish v. Vo{kswaqenwgrk A.G., 22 Mass. App. Cf- 380, 494 N.E2d 
390, Prod. Liab. Rep . (CCH) P 11327 (1986), decision aff'd, 400 Mass. 1003, 508 N. l:..2d 842 ( 1987). 

-· S 14,000 which was in addition to funeral expenses; 14-year,<ild boy who helped parents hit when automobile 
ran off road. Wycko y, GnQdtke. 361 Mich, 331 1Q5 N.W.2d 118 /1960} . 

- $ 6 m,Ulon for each of four oocvpants of vehicle, ages 20, 20, 19, and 17. woo were killed when vehicle was 
struck at railway crossing by freight train, where signal lights and gates asseftedly were not .... 'Of'king; railroad argued 
that, bect1use harm was Identical for each decedent. but decedents' family situations were not Identical, ktentlca1 
awards were lmpropcrty focused on railroad's conduct and thcref0tc punitive, but 00\Jrt said jury might have 
reasonably decided that S 6 mll lon awards were appropriate '°' different reasons for each decedenL f@zk:r y1 

BudiQgton NotU1ftl'll S-0aro Fe Corp,. 788 N,W.2d 170 (Minrt Cl. App. 2010). r'Ov'd on othor gr'ounds. 811 N,W:2d 
618 (MtOO, 20121, as mOdiOed. (Apr. 19. 2012). 

-- S 55,000 m.an, aged 20. kllled when autOf'OObilC hit by t<as'I: left wlCIOwod mother and sisters and b<othcrs who 
would have •njoyed his IOVB, aff8iC1ion, and companion.ship to, many yeam: could hav• contribul9d to support of 
mother over ycars.1ma® Crmc, R. Co, r. Plf90'm, 220 SP. 2d 598 /Miss 19§9). 

- $ 30,000 where 17-year-old gtrl killed in automobile accident: senior' In tigh school, Intending to entet <;0llege 
fotlowlng graduation; con.s.clentlous sludent rank.Ing in top 37% of her Class and attentive 10 school re,gu1ations; 
aciive in school activities; physically attractive; had job at jewetry store under program where she attended school in 
morning and worked In the afternoons five days a week; al$0 worked on Friday n'9hts and on Saturday:,; earned $ 
941 from her work In period from May to December 1967 and had earned $ 264 in 1968 prior to hef death on M31ch 
12: u.sed mooey to purchase sehool lunches, and for her clothing .and other personal need.s. Mt'dd y, Quinn, 462 
S.\¾2d 757 /Mo. 1971!. 

- S 25.000 whore 18-yea<-old pedestrian kil led by automobile was unmarried and unemanclpated: ca.med $ 1.10 
an hour as receptionist. Haaz r. Heimos, 3S2 S,W2d S9§ (Mo 7962). 

- $ 15,000 to tallier and mother tor death of their' 18--year.old son, lull&d when tractor he was oper'~ting fOI into 
hole or collapsed bridge on farm; decedenl earned S 80 and room and board monthly in s.ummer, had som& 
business farm activity o( his own, and aided father on father's farm; hard working thrifty boy. Nuck.ols v. And1(:JwS 
Inv. Co., 364 S.W.2d 128 (Mo. Cf. App. 1962}. 

•· $36,797.80 (including S 4, 147.80 special damages), where 16-year-old boy kited when thrown from hay rack 
being puDed by tractor. unusual boy with great potential for bright and promising M ure, both athleticalty and 
scholasticalty; wouk:I have been source of great comfort and companionship to parents. Vandenberg v. Langan. 192 
Nf'!b, 779, 224 N-W,2d 16611974). 

- S 500,000 pecoo!ary damages to mother whe!e 19-ye.ar-old bicyctlst killed by automobile, despite lad<. of expert 
testimony: jury oould reasonabty have found tree seMCes son was providing to his mother were equivalent to 
seMCes provided by therapist Or' counseto<, and oould have Interred from closeness of familial bond that. as mothe< 
aged. ctecedcnt was l kel'y to provide seMCes equivalent to th.al p,ovlded by nursing h()(Yle or caretake<. Dattoa y 
Raado, 458NJ Su®G 213. 204 A3d 284 (AW, Div, 2019>• 

- S 35,000 damages for conscious pain and , ufforing where 16-y.a,-Okl pasS(>f'lger partially e-jected through rea, 
window In collision and suffered serious head Injuries, including a crushed skull. vh'tich caused her to subsequently 
l.ap$8 into coma and dte three days after accidenl; jury could have reasonabty inferred lhal passenger was 
conscious and suffered extensively for period of about 15 to 20 minutes before she lapsed into coma. Coffey v. 
Cs!fichio. 136 A.D.2d §73, 52:l N. Y.S.2d 1011 (2d Dap't 1988). 
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.. $ 110,000 (which included$ 55,000 for wrongful dealh and$ 55,000 for pain and suffering); 19-year-ok:I oollege 
student who had been enrolled in accounting course: oontributed 40% of earnings from summer and part-lime 
employment to family: hospitalized several days and underwent surgery after accident. L8roQ V, Fundaro 57 A P:2d 
769. 380N,Y,S,2d5812c/Qep) t:17W, 

•- S 51,860 where 14-year-old gir1 killed in highway acc.ident; ex.ttemety inteligent girl with high ave,age in school 
suti;ec1s; performed chores on father's farm. Quif)n v. SulHvtm Ccnmty, 48 A.D.2d 965, 3-69 N. Y.S.2d 551 (3d Dep't 
1975). 

- $98,000 wrongful death action by mother of 16-year-old boy killed when bicycle was struck by motor vehicle; 
momer was widow, and deceased was eldest son; he was highly intelligent. industrious, and talented individual; 
senk>< In high school; headed for premedical college 1;1nd a dental career thereafter; health excenent; participated in 
sports; neither dra.nk nor smoked; went to summer school to obtain better grades. Ga,y v. Schwartz, 72 Misc, 2d 
332 3:>9 N.Y S.Zd 39 /Sup 1972/. dismissed, ◄3 AD.2d 562. 349 N. V.S.2d 322 (2d Dep11973). 

- S 7.462.500 wrongful death to parents and btother f0< three siblings ages 16, 17, 19 who were killed in car•train 
accido,nt: tes1imony tllal family was very close knit whose members provided companionship, assistance, care, and 
counsel to each other, jury could determine that parents' divorce was direct result of deaths of their children: both 
testified that they were $bll &everely emoUOf'lally damaoed: neither ev8f able to reside in family home aft&r d&ath&; 
all three sough! psychological counsel,ng. Gtarrd Trunk Wostem R.R. v. C<>lhem, 1995 WL 112908 (Ohi<J Cl. App. 
6th Dist. Lucas County 1995). opinion corrected on o1her grounds, 1995 Wl 31 1369 (Ohio Ct. APP- 6th Dist. Lucas 
County 1995). 

- S 30,000 where 18-year-old boy killed in railroad crossing aocident; described as industrious and bright with 
plans for attending oollege; wortted part-time for father; assisted pments in care of mentally retarded younger 
brother. t,llQkef v, Sl. Loufs-S F, Rv. Co, 574 F.2d 105§ (10th Ck, 197,v (applying Okla.homa law). 

- S 20,000 awarded to estate or 18.year--Old toachct training student killed while passenger In automobile: had 
earood in excess ol $ 500 annually duM g summer vacations and was training f0t job whk h paid maximum of i 
5,4QO. Sorinqerv. Goo,pe, 403 Pa. 5§3, 17QA,2d 3§7 (1961). 

- $ 230,000 upon death of 18-year-old passenger killed in automobile accident; ife expectancy of 51 years and 
would have had net eatn:ngs $ 132,182: over a 43-year pcr1od of working kfc expectancy: gOOd wo~ ef, much 
COOC9fned with hefping his famny. Com. v, fJYatl 295 ea, Sµptr, 513, 442A.2d 256119821, 

- S 25,200 {award of S 2,000 for administrative expenses stridten) where 18-year-old oollege student killed 
in~antty in route to summer job when head struck railroad bridge while he was riding on cab cover of loaded truck: 
youth was studying for degree in pharmacology; described as having good grades in ooUege and in high school; 
also cje51;ribed as being thri fty and a steady worker having been employed since grade school. Man·ne11; v. Montour 
R. Co., 278 Pa. Suoer. 403, 420 A2d 603 (1980J. 

- $ 55,000 one-half each to father and mother of 20•year-old textile worker killed in automobile aooident. Mann v. 
Bowman Tt,wso .. Jae,, 300 F,2d 505 (4th Cir, 19G2) (applying South Carolina law). 

- $ 103,000 whete 17-year-old ~h school $tudent killed in automobite accident: exoelle.nt grades; good habits, 
dcvotOd and obedient toward her family: unemployed, but helped mother io home. Lucht v. Youngblood, 266 S,C, 
127, 221 S,£2d 854119161. 

- S 100.000 (wtlieh ineluded S 75,000 actual datnag0$ and$ 25,000 punilivo damages): wrongful death of 18-
year-old son in railroad grade crossing collision; employed, was earning$ 2.25 per hour. and contribuled to support 
of his mothet and father. Smoak v. Seaboard Coast Line R. Co .. 259 S.C. 632. 193 S.E.2d 594 (1972J. 
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- $ 40.000 where 1a.ycru-old boy. plaintiffs• only son: killed in a-utomoonc aocid&nt: not ctoog too well in school. 

LYPCh V, Afq:xpn<(8t, 242 S,C. 208, 130 $.l;.2d S§J 119631-

- $ 450,000 in total oompensato,y damages to parents of 17-year-okl driver who died in automobile accident that 
occurred after he had been drinking and had become intoxicaied at topless bar; damage award was oomprised of $ 
100,000 to each parent in pa,1 damages, and $ 125,000 to each parent in ru1ure damages: parents testified about 
!heir close relationship to their son ancS how ramily missed his love and companionship. l::Gotche Joe, y, Mctaqis, 
90,1 S. W.2d 829 (Te¥. Apn. fort WQ11h 1995), writ denied, (Feb. 9. 1996). 

- $18,000 (8fte< remltll1ur from 8Ward of$ 36,082) which lncfuded $1 ,082 speclal damages where victim. 16-­
year-old high school boy who eamed S 10 to S 22 per week and oonttibutcd various sel'Viccs to famlly, was killed In 

automobile-truck cottlslon. Noah TC!, Pcoducets Assh v, Sttioocr: 346 S, W2d SQQ aox. Civ. APP, EPa Worm 
~ - writ relusod n.,.o .. (Oct. 3, 1961) 

-· S 25.000 ($ 10,000 solatium, $1 ,700 funeral expenses, S 13,300 pecuniary toss): 15 1/2-year~ boy died when 
motorcycle ho was on crashed Into rear of malt truck wtiieh was makl.ng left turn off highway: had helped family by 
running erl'aOds and doing hOUS8hokl Ch0(8S. Addi/( v. Brytmt, 168 W. Vet 306, 284 S,E.2d 374 (1981/. 

•· S 12,000 already reduced by 1rial court from$ 17,500: high school studen1 aocldenl victim, hard w0tket; onty son 
on farm; father had to divest some of acreage. Nordahl v, Peterson, 68 W1£ 2d S38, 229 N,W;2d 68211975). 

- S 4,000 (which included S 3,000 for loss of society a.id companionship, and S 1,000 for pecuniary loss of 
services) 3warded to parents of 17-year.old automobile acc:idenl vl~lm; award ror 10$.S of services not e)(cessive 
since daughter had helped with housewort(. Md cooking. babysat. mad& purchases for family, Md had done other 
household and family chores. Roo'eoeoofng v. Dote. 56 Ws, 2d 129. 201 N,W,.Zd 580 /1972}. 

r 1sJ From 14 until 21 • E)(cesslvc 

Under the panicular circumstances of the following cases the courts held that awatds of compensatory damages 
for the death ii"I a v&hicuiar acclOOnt of a child from 14 until 21 years ~d were oxoessive. sueh as award$ of -

-· $ 6.6 million general damages reduced to$ 500,000 where 17-yeat~ld daughter killed in train-vehide coli sion; 
highest reasonable amount that coold have been awarded was $ 2 million, but statutory cap limited award against 
departmenl of transportation to$ 500,000. Renfro v. Burlington Northern Santa Fe Ry. Cq., 193 So. 3d 1192 (La. 
Ct App. 3d Cir. 2016J. 

-· S 300,000 to each parent for loss of 19-year-okl son's love, affection and companionship where he was killed 
when would un1o3der machine pinned him between machine and truck.: atthough !here was close family relation.s,hip 
with only adopted son, did many chings together, and paren1s suffered great loss on his demise, parents had not 
relied on chtld for emotional andfor financial s.uppon and produoed no evidenoe of mental or physle&I Illness caused 
by death: lowered to$ 125,000 each. Johnson V. Georgia Gas. & &lG Co11 488 So 2d 1306 (l8 , Ct, ADO. 3d Cir. 
.l.2filil, writ denied, 493 So. 2d 1223 (Lo. 1986) and writ denied, 493 So. 2d 1224 (La. 1986). 

- $ 150,000. with S 75,000 to each patent of 17•year~ killed in autOO'lobile accident: reduced to S 35,000 to 
each parent court noting awards in similar cases. fatks v. UbO,ty Mut. Ins Co., 291 So. 2d 505 (La. Ct. App. 2d 
Ct 1914). writ denied, 292 So. 2d 240 (La. 1974) and (ove1'fulod on othi8r gtOUr"tds by, Millet v. Chiem Ins. Co., 
320 S<l. 2d 134 (La. 1975/1. 

-· $ 17.250 (reduced to S 7,500 plus S 2,016.96 for runE!fal expenses) awarded to lather of 14-year~ gir1 killed in 
accident: was not living with lather and saw father only occasionally. Little v. SnfeguRrd fn5. Co., 137 Sp. 2d 415 
(La. C,. App. 3d Cir, 1962}, 

•· S 45,000 ($ 35,000 to mocher, reduced to$ 12,500; $ 10,000 to natural fathor, roducod to S 500, described as 
merely nominal awatd) where 15--year-old girl vlho lived wfth mother and stepfather died in collision: healthy and 
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helpful in running farm: evidence Indicated absence of any particulat feeing b8tween l"latural father and daughter. 
Palmer v. Americ.tm Geooml Ins. C9., 126 So. 2d 777 (La. Ct. App. 1st Cir. 1960). 

•· $ 21,000 to parents for death of 18-year-old boy; automobile accident; new trial on issues of damage. Herbes y. 
Village of Holdingford. 267 Minn. 75. 125 N. W.2d 426 {19§3). 

- $ 96.140. where ooun indicated that strong possibility existed that amount was excessive: case ,eversed oo 
other grouncts: high school girl killed In auto accident: no evidence that she would have remained In area aftor 
gtaduation from high school. what her future plans were so far as residence or schOOI, or that she had ever given 
her family any pecuniary suppor1 o, that she was motivated In that dlrectioo; very lrtufl evidence offered as to 
relationship between her and parents. Sanders v. Mount Htiq¢tl Llv~stocJc. Co .. 160 Mont. 7:J, 500 P.2d 397 (1972/. 

- S 50.000 whete 17 .year-old bOy. vnma«IOCI and IMng at hOme on his father's farm; killed in automobile aceident 
had completed three years of high schOOI and had slar1&d schOol in fall but had dropped out after one week; had 
been found to be delinquenl Child in juvenile prooe&ding; parolod to parents for one year; helped father with farm 
work and had w0tked for other farmers; was in good health; father testified that the deceased was to receive half 
interest in farm operation when he became of age and was to operate farm on partnersh~ basis. We;-tring y. 
Schwanke. 185 /Veb. 579. 177 N.W2d 506 {1970). 

-- S 300.000 for wrongflA death where 16-year.c:>k:I passenger died three days after accident from head injuries. 
remittitl.ff to S 100,000; decedent, a student. did not oontribule monetarily to her parents' household, Coffey y, 
eamchio 13§ A.Q.2d 673, 523 N. Y.S 2d 1Q11 /2d Den't 1988), 

- $ 200,000 jury ven:lic:1. as rectoced to$ 88,000 due 10 dec:e<leni's oontrlbutory negJigenoe of 56%, remlttitvr to$ 
44,000, where 19..year~ld dled In automobile collislon: decedent was college studont and did not oonttibut& any 
money to llOusehold; no evidence by which jury could determine Ulat any future. conttibutions would be made. 
Brookman v. Public Sorvice Ti((JCofp .. 86A.D.2d 591. 446 N. Y.S.2d 132 (2d Depl 1982). 

•· S 85,000 (reduoed to S 500,000); 18,,year~ woman kilted in automobile accident, earned S 470 monthly and 
p<obabty would have married. LiV'.JCCari v. Zafonte. 48 A.D.2d 20, 367 N. Y.S.2d 808 (2d Dep'f 1975J. 

-· S 55,000 (new trial ordered on damages); 1 S-year-old boy kilted while walking on highway edge; aver39e 
student, 10th grade, hetpful around the house; no evidence th.al he had any specific ambition in life or thal he had 
any area in whkh he was spec:ialy talented. Wishart v. Andre-Ss. 46 AD.2d 998, 361 N. Y.S.2d 791 (4th Depy 
12lij, 

-· S 45,000. wilh $ 35,000 for v,rongful death, of 'lttlic:h S 500 was for funeral expenses, S 10,000 for conscious 
pain and $uffering; on appeal. award fo, conscious pain and suffering seve<ed from wrongful death action. and 
former hetd exoessive at least to eldent of S 6,500; 1&-year.cild boy )tilled in automobile-train collision at grode 
crossing; autopsy report indicated 1hat decedent had lived for abovt 20 minutes after collision; decedent was 
c:oosclOU$ at sc:ene of injury; at lime of death was employed parMlme at gas $1.allon owned by father. had 
contributed to fam;1y•s support, Riuo v. Long lsl8nd R. Co., 23 A.0.2d 762, 25$ N. Y.S.2d 576 (2d Depl 1965). 

- S 86.000 ceduoed to$ 20,000; 16-year .. old git l who had been married only three weeks kil ed In traln..automobi1e 
collision, court noting absence of any evidence a.s to earning power. Sluek r. WO§lCfa MD0140A' RY, Co,, 193 F, 
Svop. 533 (W.D. Pa, 1961) (applying Pcnnsytvania law). 

- S 107.048 ($94,000 in survival action and S 13.048 in death ac6on); new trial ordered; 11:ryear-old boy of above 
average lntefligence and good health, wtlo had earned $ 30 weekly during vacation period, died in collis.ioo; 
planned to become veterinarian; did chores at home and helped father in construction work. Swartz v Smqkqw[z, 
400 Pa, 109 161 A.2d 330 {19§0}. 

- $ 2.000 award for cost of administering estate of 18-yeat-old pt\8nnaoology student deemed excessive and 
diMltowed; automobile accidoot. W®di r. Mon:our R, Co.. 278 Pa, Sw>et. 403,. 420 A,Zd, 603 (1980). 
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-- $ 51,328.25 to 15-year-old retarded boy hit by train; 7 1/2-year-ok:I mental age; court finding that jury had 
improperly oompvted future net earnings; new trial ordered. Jenkins v. Penosytyaa{a R. Co,, 220 Pa. Sl'Pet. 455i 
289 A.2d 1§6 !1!17,11. 

- S 150.000 damages to mother f-Or past pecuniary loss In tho one year until trial v.•h&re her 19-yeai -old son klUod 
wti&n ali..toaain vehk;lo he was dri\111lg cOllid8d with automobile; while jury could have determined lhal decedent, in 
reasonable p,obability. would have contributed his payd'IOOk.$ to his mother, even i i he had continued to earn as 
much as $ JOO a weok until dato of verdict and given il au to his mother. his contribution would not have totaled 
more than S 15.000; wflih3 jurors could apply their knowledge and experience to estimate value of household 
se,vices son rendered his l"nOther. without proof of their vaJue. no evidence suggested that nature or value of his 
services was out of Ofd:nary, and no evidence supported estimated value even approaching$ 150,000 for period 
before verdict new llial o,dered. EKC61 C0tp. v. McDonald, 223 S.W.3d 506 (Tex. Aop. Amadllo 2006/. 

- S 30,000 {award was S 10,000 for pain and suffering and S 20,000 for pecuniary loss; award fcx pecuniary loss 
held excessive and remittitur of S 2,500 ordered); 18•year-old boy kil ted in automobile aocident; survived by mother 
and father; deceased was conscious from 50 lo 55 minutes before death, suffering physical pain and mental 
anguish throughout that period; closely knit family; son helped in all phases or father's bait end fi5h business; quit 
school when he finished 10th grade and wcxkec:1 a number of odd jobs prior to death. Collins v. Gladden, 466 
S IX2d 629 (Tox,. Ciy. APR,, Btaurnonl 1971J. writ refused n.r.e., (July 21 , 1971). 

- $ 80,000 reduced to$ 20,000; 20-year-old girl killed by truck while pedestria~ parents needed no assistance 
rrom het. Gusr~fsM v. Bg@Chja,oet, 12 Wis, 2d §30, 108 N. W.2d 273 (1961}. 

('1 6] From 14 unm 21 • Amount fixed by court 

Under the particular circumstances of lhe tallowing cases the courts fixed the appropriate amounts of awards of 
oompansatory damages for the death in a vehicular acc:iclent of a child from 14 until 21 years of age, determining 
sums such as •• 

- S 300,000 to father of 17-yeaI-0ld killed in accident; wrongful death action under Federal Tort Claims Ad; award 
tempered by fac1s that father was alcoholic who effeciively abandoned his son to care of 1:1vnt; akioholism 
manifesting in violent, disruptive behaviors necessitating multiple polioe interventions; father b<agged abou1 
drowning children's dog, father's drunken rages led a son to lake to sleeping In his car; testimony that soo deeply 
emba.rressed by his father's behavior, and was running ·coontdown· to graduation day when he could escape 
household and "never come back•; father had no interest in raising his sons under his own roof umil govemmen1 
discovered th3t he was usurping the boys' mother's death benefits for his own personal use. Davis y, U,S,. 2010 
Wl 2331094 lS.D, Aa. 20101 !applying F1o<1aa law). 

- S 80,000, with S 40,000 to cacti par&nt of young high scnool graduate kil&d in automobile aoeident; award for 
paronl's glicf, ongui:Sh. and disttess and for deprivalion of companion.ship and affection for deceased daughter; 
daughter a straight A high school student with an 10 of 132. popular, talented, and devoted to her church and her 
parents. Wall v,, Am9dCan EmP+ Im, co, 311 So, 2d 369 {La. Cl. App. 2d Cir. 19791, writ granted. 378 So. 2d 1384 
(La. 1980) and judgment aff d on other grounds, 386 So. 2d 79 {l.a. 1980}. 

- $ 5 ,000 to father of 15-year-okl boy killed while operating oommercial motor \•ehicle he had been employed to 
drive; evidence showed that falhet never visited son, nor made contribution toward boy's support since divo,ce 
when boy was eight years of age. Boyer v. Johnson, 366 So. 2d 192 {La. Ct. APP. 2d Cir, 1978), writ denied. 367 
So. 2d 1185 (La. 1979). 

- S 40,000 •· S 20,000 to each parent of 18-year•old boy killed in automobile aocident automobile In which youth 
was driving struck by that driven by trooper at 90 maes per hour without waming light or siren: youth a high sef'loot 
student. part.time employee. t4oorc v. Travck:ts Jndcm. Co., 352 So. 2d 270 (Ln. Ct. App. td Cir~ 1977J. writ 
d&nied, 354 So. 2d 1049 (La. 1978). 
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•· S 52,887 (which included S 2,887 special damages and S 25,000 to each parent) whe,e 15-y&at-old boy killed in 
motor vehicle accident industrious, conscientious young man who had close relationship with family; one of four 
sons. Ba/Jes V. Cosuattv ReciDrocaJ Exchange 279 so. 2d 255 ll-8• Ct. App. 2d Cir. 1973). writ denied, 281 So. 2d 
747 (La. 1973). 

-· $ 20,148 (which included $ 10,000 lO each parent and S 148 fur,eral expoosM unpaid from other sources) 
where 17-year-okt girl killed in automobile accident: empk>yed. and contributed small amount to family from wages: 
however, family not dependent upon het. Gayle v. Deparfmenc or Higbw;avs, 205 So-2d 775 (LQ, Cl, ADO, IS( Cit, 
12§Z!, writ refused. 251 La. 932, 207 So. 2d 538 (1968) and writ refused, 251 La. 933, 207 So. 2d 539 (1968). 

H S 132,000, wi1tl $ 66,000 to each parent of an 18-year~ youth killed in an automobile accident; S 30,000 
awarded for loss of wpport; $ 50,000 to each parent for loss of companionship, love, and affection, and S 2,000 fo, 
pain and suffering. L3point v. Breaux, 395 So, 2d 1377 {L8-Ct APP· 1 t-t Cir. 1981), wri1 denied, 399 So. 2d 611 (La. 
1981). 

-- $ 750,000 to c.ach parent for wrongful death in single car accident of 17-year-old daughter who was oldest child 
living at home, helped signlficanUy with househokl chores. and wa:s close companion to her siblings; family close-­
knit; ale dinner together every nlghl attended Church tog0-th0t as family at ~ast thtee times per weet<. and visited 
v.ilh children's grandparenlS, aunts. u/\Cles, and cousins. as family, generally, o.aeh Suncsay; parents suffered from 
depression that was treated for years with antidel)(essant and antlanxlety medications after daughter"s death; 
sought extensive counseling for their marital problems caused by grief and streu; suffered difficulties on their jObs; 
$ 100,000 survival damages where vidim was pinned in her vehicle after impact. suf1ered sJgniflcant Injuries. 
including broken neck and head injuries, and died some hours alter being air-lifted to hospital. Hobttrt v. Rapidos 
Pwish Police JUO' 934 so. 2d 912 ll-8· ct. App. 3d Cft:. 2006), wril granted, 941 So. 2d 29 (La. 2006) and writ 
granted, 941 So, 2d 29 (Lt,. 2006) and judgment rev'd on other grounds, 974 Se>. 2d 635 (La. 2007), on reh'g, {Jan. 
16. 2008). 

- S 325,000 for eadl parent and S 75,000 In sur'lltval damages where 18--year-old killed in one-ca, aociclent while 
14-year-old driver spun out on gravel road: as to survlva.t testimony vividly described pain and suffering endured for 
approximately 15 minutes before death, as victim cried out in pain, asking for help b&cause ho could oot bf'ealhe 
while he was pinned beneath vehicle, with weight of automobile on his bOdy. deep wound havlflg cut Into his neck 
and shoulder; parents had close, loving relationship with de~nt, that his death had causod them groot loss, and 
thal their lives had dramatically wetsened as result of his death: he llved at home, often WO<ked together at home 
with father and had completed home u1nl0deiing project: family camped together. and went on many fishing and 
hunting trips. Hasha v. c.a1casi9u Parish Pol1cp Jurv, 651 So, 2d 865 {Lg1 CL AAA, 3g Cit, 1995). writ denied. 653 
So. 2d 592 (La. 1995) and wtil denied, 653 So. 2d 593 (Ut. 1995). 

-$ 125,000 in favor of molhE!f of 21-year-old daughter who was killed in automobile accident: daughtOt had been 
rajsed by her mother and was still living with mother at time or hOr deal.ti; motnor and daughter enjoyed dose 
relationship. Smith v. City of New Orlean:;, 616 So. 2d 1262 (La. Cf. App. 4th Cir. 1993), writ denied. 624 So. 2d 
1232 (Le. 1993) and writ denied, 624 So. 2d 1232 (La. 1993) and wril denied, 624 So. 2d 1233 (La. 1993) and writ 
denied, 624 So. 2d 1233 (La. 1993) and writ denied, 624 So. 2d 1234 (La. 1993). 

- S 15,000 to each parent where 21-year-okf son killed in oollision; close, loving famity; son lived with his parents 
and helped with family chicken farm when he came home after work in evening. McLaughfin v. Fireman's Fund Ins. 
Co 562 So, 2d 203 (LA. Ct App. 1st Cir. 1991), on reh'9, (June 5, 1991) and writ denied, 586 So. 2d 536 (Le. 
1991). 

- $ 75,000 where 17-year-old decedent passenger on motorcycle; quit school after ninth grade; raised by 
grandmother. CaditJ,ro v. Duot. 461 So. 2d 598 {Lt,. Ct App. 1st Cir, 1984). 

- S 25,000 where 17-year-old unmarried high school junior killed in automobUe accident; wOrt<:ed during off houl'S 
as babYJitter; during summer gave music lessons and worked as lifeguard al kJcal pool; sewed most of own clothes 
and helped around house; honor student and student leader; basis of reoovery for wrongful death held to be value 
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or child's seM ces to parents during minority. Koeper v. Fanners Ins. Co., Inc., 354 F. Supp. 93 (E.D. Alo. f972J 
(applying Missouri lt1w). 

- $ 75,000 less S 9,000 received in compromise settlement; university $tUdent killed In automobile accident. 
Reynolds Y, State. 35 Misc 2d 757. 231 N,Y,S 2d 681 {Cl Cl 1962t, 

•· $ 125.000 whetc 19-year--oad man killed in au:omobile accident; survived by falher. molMr, ruld younget bfo~her 
and tv.'O sis.lets; was gOOd student and was prepating to enroll in college; fine young man with unusual qualities. 
Adams r. ffutller, 343 F. Svpp. 1284 {D.S.C. 1972J. affd without opinion, 471 F.2d 648 (4th Cir. 1973J (applying 
South Carolina law). 

- S 28,000 to parenl of 17-year-old member of Job Corps killed in motor vehicle accident; one of family of 13 
Children; decedent lived with parents in rural area before joining Job Co~ had normal health, but had lim.:ted 
abilities, and dropped out or school in 9th g1ade; behaved hims.en and had good reputation; did odd jobs eaming $ 
1.25 per hour, tire expectancy 52 years and work life expeciancy 44 years; capable of Y.-orking at manual labor or at 
jobS ,equiring limited skills. Scarbrough v. Murrow Transfer Co., 277 F. Supp. 92 (E.D. Tenn. 1967J (applying 
Tennessee law). 

('17) From 14 until 21 - Adequate 

Under tho particular circurnstanoes of th8 roHowing cases the cowls held that awaJds of compensatory damages 
tor tile dea1h In a vchiculat accident of a child ftom 14 untll 21 years Ofd were adequate, such as awards of -

.. S 25.000 whore 20-year-old man killed In au1omobilo accident Fabrizio v_ Sm,th, 164 Conn. 385, 321 A.2d 467 
amJ., 

- $ 20,000 wtiere 18-yeaI-old boy killed in automobile acx:idEml; mentally handicapped but enrolled in educable 
menlal heallh program, earned S 60 lo S 70 per week. most of which he gave to his molher. Prather v. Lock.wood. 
12 /II . .App, 3d 146, 310 N.E.2d 815 (4th Qjst. 1974) . 

.. $5,000 where 17-year-otd girl killed in automobile accident. Cassidy v. Quisenberry, 34§ S.W.2d 304 /Ky. 
1961). 

- S 5,900 ,vhere 17~year-old college student of exceptional promise and ability killec::J in ac(iclent court noting lack 
of any evidence of family contributions. Silverman v. Travelers In!.. Co., 277 F.2d 257 /5th Cir. 1960) (applying 
Louisiana law). 

- $ 350.000 to each parent of 18.year-old passenger killed when vehicle hit fire engine parked across road. 
Mp.',ne v. City of New Orleans, 830 Sq, 2d 994 {Llt, Cl ADO, 4th Cir, 20021. writ denied. 840 So, 2d 573 (La. 2003). 

- $ 560,000 In general damages and $ 4,328 In spoclal damages to parents of 17-ye.ar•Okl pas&engcr killed in 
accident who was described as center of hls family: started helping his father In family's plumbing buSiM$S al age 

was oldoot of three Children; klved to trSh with hiS father. was everything to his falher, and family was not complete 
without him; award had been towered 20% based on allocation or fault. Adams v. Parish of East Baton Rouq9, 804 
So. 2d 679 /La. Ct. App. 1st Cir. 2001J. writ denied, 813 So. 2d 1090 (La. 2002). 

- S 275,000 each to father and mothet of 18-year-oJd 'Mio was kiled in su1omobile accident; parents lived 
separately, but both lather and mother had dose family ,elationShip, with their son; father staled that he taught son 
how to walk, ride bike, fish and hunt, play baseball, how to improve his basketball skills, and most of all how to 
respec1 his elders. Brown v. Low·!.bmn lndem. Co., 693 Sq. 2d 270 /La . Cf. App. 3d Cir. 19911, writ granted, 701 So. 
2d 139 (La. 1997) and Judgment affd in part. rev'd in pan on other grounds. 707 So, 2d 1240 (La, 1998!. 

- $ 150,000 gone<al damages and special damage award ol $7,937.64 whet& his 15.year-okl son drowood when 
automobile driven rlto bayou: father had only one chid; obtained full custody of his son when he was five years old: 
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raised his son as singla paroot: ratno, and his son v.-o,e close: f.ather at accident site each day during the 17-day 
search for son's body; father was 49 years old at tima ol trial and righlly expQcted many years of enjoyment with his 
son; had lost hope of grandchildren. H£f1 v. Mor9house Parish Pollce Juty, 653 So. 2d 244 {L{l, Ct. App. 2d Cir, 
.!.ia5J, writ granted, 656 So. 2d 1025 (Ls. 1995) and wri1 nol considered, 656 So. 2d 1029 (La. 1995) and judgment 
rev"d on other grounds. 666 SQ. 2d 612 (La. 199§). 

- S 240.000 (S 115,000 to father and S 125,000 to mother) 10 paren1s of 15--year-old son killed in car accident; k>ss 
of tovo, affoction, and c:ompa..nlonshlp, but no darriages for loss of support; $ 5,000 for decedent's pre-impact fright 
and suffering also adequate where noc. proven that deoeden1 was conscious for any period of time following 
a<:ddent :ind no evidence Indicating that decedent ever saw oncoming vehiele pri0t to co11i$ion. Thibodeaux v. St. 
Landry Pari:sh POiice Jury, 561 So. 2d 163 {La. Ct AAA 3d Ck, 19901 writ not considered, 565 So. 2d 433 {L8. 
1!190) and writ donkld. 5o5 So. 2d 447 (La. 1990) . 

•• $ 150,000 to each paront tor each of two children, ages 16 and 17. killed ~ one.car accident: close-knit famity: 
mother severety handicapped stroke victim; parents d8monslrated that 1h8it omotlonal and physk a1 dependency on 
children, largely due to health or mother, was beyond that of notmal parcnt-toonar,et relationship. Uoceoce y, State, 
Qepf. QI T,ansp. and Deyelopmenf, 558 $9. 2d 320 (La. Ct. App. 3d Cir. 1990), WTil denied, 565 So. 2d 442 (La. 
1990) and writ denkld, 5o5 So. 2d 443 (La. 1990). 

•· $ 40,000 with $ 20,000 to each parent of 18-year.ald automobile accident victim; court noting thal award 
comparable to others in similar cases. Davila v. Southern Pacific Transp. Co .. 444 So. 2d 1293 (La. Ct. App. Slh 
Qi< 1984!. writ denied, 447 So. 2d 1079 (La. 1984) . 

•• S 40.000 where 17.year-<:>ld hlg:h school student dted as resuli of massive head injuries, immedit'ltely or shortly 
after accidMt: was elMe to parents: parents suffered great sense of loss and grief. Chaodolr v. Theriot, 4QO So. 2d 
73Q /La. Ct. App. 3d Cjr, 1981!. writ donled, 409 So. 2d 611 {La. 1981). 

- $ 35,000 to biological father only; 17-year-Old boy killed whikl working oo gart>age truck; boy lived with biologlcal 
father sinoe infancy, no evidence that he saw biological mother socially. MIU v. Security JOS. COu 361 So, 2d 465 
(la , CC: App, 4th Cir, 1978}, writ denied, 362 So. 2d 1116 (La. 1978). 

- $ 76,000 boy killed when mot0<cycle struck unmarked cable; S 38,000 to each parent Bourg v, Rgddgq, 351 So. 
2d 1300 (La. Ct. App. 1st Cir. 197V. 

- $51 ,190 for 14-yeBf•Old boy killed when struck by automobile white riding horse;$ 25,000 to ea<:h parent;$ 
1,190 for tune,al expenses. Handy v. LeJeune, 341 So. 2d 138-6 {Ls. Ct. App. 3d Cir. 1977). writ refused, 344 So. 
2d 671 IL•- 1977). 

- $ 500 for death of 16-year-old boy for 10$5 of servic:es; helped parents on famity farm; struck by mo~or vehicle 
while blcycLng. State for UH! q { MJedzlor.kl y. Gmv. 221 Md. 318, 176 A.2d 867 (19621. 

- S 5.000 awarded to mother of deoeased. unmarried 18-year-okl boy kiled in accident; worked for cement 
oompany; had accumulated S 1,000 savings: had high IQ and made satisfactory grades in high school; attended 
junior college in year of death; lived with parents. Aubuchoa y. LaP1ant 435 S,W2d 648 (Mo, 1968). 

- $ 46,925.60 where 19--ycar-old klDCd in automobile accident: unconttoverted evidence of dose and loving 
relationship between decedent and hot parents: she was br1Qht, consld8f'a1&, de,pendabkt, and loving child who had 
variety of interests both in and out of school; she had moved away to attend school and although she kept In 
oontael with her family and came home every weekend, her time with her parents was limited and was b&OOtning 
lna-easingty so as result of many activities in her life; life expectancy of parents could be factor where each had 
his.tory o( heaJth problems that could affee1 their life ex.oee1ancies. Poppe v. Sifffkffr, 274 Neb. 1, 735 N.W.2d 784 
/2007/. 
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- $ 1,500 fo, death of 15-year-old-<=hikl killed in automobile accident; child made no contribution of camings other 
than to own suppon and probably woukl not have done so in future. S@(d9tS y. Aaneo:rwr, 192 Neb. 291, 220 
N,W.2d22211974l-

•• S 42,500 awarded to 15--ye.ar-okl girl's estale for IOss of earning capacity; death in automobile accident. 
Boy('tfolt@ r;,, Wiggin, 122 N,H. 774, 451 A.2d 368 {19821. 

-· $ 15,410.28 ('t\'hich included$ 2.098.26 for medical and funeral expenses, and$ 1,500 for decedent's conscious 
pain and suffering): 17-year~ld boy killed when ejec1ed from a speeding ambulance by the acts of a dangerous 
mental patienl in lhe custody of the Veterans' Administration; survived by both parents. Jones v. U.S .. 421 F.2d 8,15 
(2d Cir. 19701 (appfyi:ng New York law). 

-· $ 15,000 to parenls of 18--year~ld girl; father retired; c:Je<:edent did not live al home and wa.s self -supponlng; 
automobile accident. Jaccbs v. Hsnnfee, 52 AD.2d 1001, 383 N. Y.$.Zd 442 (3d D@l 197§}. 

-· $ 15,171 {which induded $ 1,666 funeral expenses) awarded to estate of 1&.year--Otd girl killed by runaway 
freight train white she was crossing railroad tracks; high sdlool student award held not inadequote. but new trial on 
damage issue ordered to oorrecl ins1ruction. M.;S,>arron v. PennsylvftQltt R, Cq,. 258 E, Supp 1301£D, Pa, 19661 
(applying Pennsylvania law). 

H $25,000 for 19-year-old male killed in automobile accident; college s:udent, BMcehi y. Bucci, 244 Pa. Super. 
347. 368 A.2d 754 (1976}. 

-· $ 50,000 for pain and suffering of 14-year-old boy who sustained fa1al inj uries when his motorcycle oollkled with 
pickup truck. Sanchez v. Schindf&r, 626S.W.2d 871 (Tex. App. Corpus Chn'~Ii 1981), writ granted, {June 30, 1982) 
and judgment rev'd in part on other grounds, 651 S.W.2d 249 {Te1<. 1983). 

-· $ 18,000 to 43-year-old father and 38-year-ok:I mother for the death of their 17-year-old son In colllslon; was 
earning from S 10 to S 20 weekly. North Tex. Pmd11ceM. A~s'n v. Stringer. 346 $ .W,Zd SQQ (Tex. Civ. APP· FQ11 
Worth 1961}, writ refused n.r.e., (Oct.3. 1961), 

•· $ 0 where 18-year-okl passenge< killed In high-speed single car accioent: although each of plaintirf family 
members tes.tified to essentially loving and close relationship that existed botwoon them au, on cross.examination it 
was revealed: that father had virtually never paid child support to mother for support of d1ild; that child was sent by 
mother to llve with his father and complete high scnool because she wM unable to keep him in school and out of 
troub1o; and that there had been onry Infrequent contact b8tw&on Child and his brother during yea,-s just preceding 
child's death; jury might have taken family members at lheir 't\'Otd when they testrfied that money was not object of 
suit. but rather thoy had brought suit to put out message about incredible price their son and brother had paid as 
result of dtinlung and driving; evidence that driver had been convicted in criminal proceedings arising out of 
accident and as result he was paying restitulion to 1amily. Woodbury v. Nichols.. 797 P.2d 556 (Wyo. 1990). 

4
• $ 3,500 to est.ate of 144 year-okl girl run down by automobi)e; some evidence of services by deceased in parents· 

stOfe and in househok:I, but extent of this work not indi<:8ted; jury charged that elements of damages Included loss 
of comfort, care, advice. and society of deceden1. McPike v. Scheuem1an, 398 P,2d 71 (Wyo. 19§5), 

['18) From 14 until 21 - Inadequate 

Under the particular circumstances of the following cases the oourts hekl that awards of oompen.satory damages 
for the death in a vehicular accident of a child from 14 until 21 years okl were in.adequate. such a.s awards of •• 

•· S 15.000 (additur of$ 135,000 or verdict w<>uld be set aside and new trial Of'dered}; award included funeral 
expenses and ant6-mort&m of$ 4,981.09 (or wroogh.JI death of 18-year-old hjgh school gradua!e killed in accident; 
good heatth; good social life; had participated in sports, and had sho•im great promise with mechanical aptitude. 
Batbk;d v. Taylor, 37 Conn. Supo. 1. 42§ A.2d 314 (Super. Ct. 1980), 
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- $ 3 million remittitur amount. re.stored to jury awards of$ 3.38 million to mother and $ 3.12 million to fame< of 17 • 
yeat-old killed In automobtlc accident. for past and future pain a.nd suffering: rejecting trial court's consideration of 
older cas&S, court found that subStantlalty highet verdicts had t>oon approved In Child wrongful death eases in 

reoent years. Hvundai MPl9c Co, Y. E@OW9ml 842 So, 2d 905 lfla, 4YI DCA 20031 

- $ 105,000 to each parent of 15-year-old passenger killed in single-vehicle accident, increased to S 450,000 
each: ample testimony establishing close relation$hip between child and his parents, and devastating impact his 
tragic death had upon them; oo,h parents required extensive psychiatric treatment to cope with their sorrow, Brown 
K, Scace ex: cet, Dent. of Tamso. and Develoemene, 166 So, 3d 1197 (La. Ct. App, 3d Ck, 2015), writ denied, 179 So. 
3d 601 (Lo, 2015). 

- S 75,000, Increased to $ 250,000 to each parent. wnere 20.year-old cJrlver killed In accident on highway; ha<I 
dose and klvw'lg relationship with patents and extended family. Provost v. USA Truek, Inc., 901 So, 2d 1220 (l:J. Cc. 
App. 3d Cir. 2005/. wril denied, 918 So. 2d 1042 (La. 2006). 

- S 25.000 in wrongful death damages to each parent or 15-year-old kiled In autOtl"'IOblle accident. pr'opet1y raisOO 
by trial oourt to$ 100,000 in ;.n.o.v.; testimony concerning parents' relatiooship with child, type or child he was, and 
prior similar awards.Lovaday v. Travelers Ins. Co .. 585 So. 2d 597 (La. Ct App. 3d Cir. 1991', writ denied, 590 So. 
2d 65 (Ls. 1991). 

-$ 31 ,150.60 (increased to$ 50,165.60, which included $18,874.20 to father and$ 25,000 to mother); 18-yeBI­
old boy killed wh.ile bicycling on highway. 8F1scfe v. Champagne, 303 So. 2d 848 {La. Ct. App. 1st Cir. 1974). writ 
issued, 307 So. 2d 625 (Ls. 1975). 

- S 20,000 increased to $ 25,000: 18-year-old boy killed In automobile coU!slon: college student studying 
petroleum cng.lncetlng; active in community and Church affairs, devoted to family. Borey v. Rood, 140 So* 2<1158 
{Lb. Ct. App. 41h C;, 1962). 

-$ 30,000 where 21-ycar-Old dCCCdent with 41.6-year llfQ expectancy and projocted annual o.atnings or$ 9,397 
killed in collision; addilur of$ 30,000 or new trial ordered. Dickey v. Parham, 331 So. 2d 917 (Miss. 1976). 

- S O for loss of society to parents of 18-year-old son killed in collision where uncontroverted evidence of close 
and loving relationship between son and his parents; engaged in farming with his father. who dewibed him .as his 
•right-hand man• who was with him al the time and hefped him with everything that needed to be done on farm; 
described h~m as ·honest and loving kid' with whom he had ·real good• relationship; regularty went to church and 
engaged in recreational activities with his parents and younger siblings; mother thought of loss of her son every 
day; parents had life expectancies of 39.74 and 34.51 years; in addition, where parties stipulated that medical and 
funeral bill$ were$ 33,747.72, award of$ 17,000 inadequate. Reiser v. Cobum. 255 Neb. 655, 587 N.W.2d 336 
{Wfil, 

- SO, additur to$ 400,000, for Joss of con$0mum to parent$ of 17-year<ild passenger who was killed when pickup 
truck wenl off the road; abundance of unoontroverted evidence establishing that decedent was intelligent, 
supportrve, humorous, and outgoing son to parents; was good student in adolescence, active membe< of his 
church. gteat lover of nature, Eagle Scout and otherwise compassionate and loving son; uncontroverted evidence 
that his d&alh triggered groat grlof and sufforing In both paronts: nothing In record justified award of zero damages. 
DonatdsOn v. Anderson, 109Ne11. 1039. 862 e2g /204 (1993/. 
- $ o raised to S 100,000 or new trial for pecuniary damages wnere 14-year-old daughte, killed In automobile 

accident; had completed eighth g,ade with 85 av8fago, had LO. ot 125, was gOOd student who aspired to 
profe-s!;.ional career. played cello and guitar, was involved in Girl Scouts and other activities, was in good health with 
normal ife expeQ&ncy, held part-time job$, helped her parents with WOfk-related tasks, and enjoyed close, loving 
relationship with both her patents. Krueger v. Wilde, 204 A.D.2d 988, 614 N. Y.S.2d 88 {4th Dep't 1994). 
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- $ 0 to mother where acciclent victim was 16-yeat•old high school senior with above average grac'cs In Regents 
and advanco p1aoemo1lt dasses: desired to pursue career In mechanical er)ginooring; had boon acc&ptad to pursue 
university degree program in that career specialty; frequently pcrlonncd chOrcs around Muse to help mother, they 
enjoyed v&ry close relalionShip; mother and her former husband, victim's faUier, were colJege graduates; mother 
unemployed, but received child support; expert testimony regarding life and v.'Olk expectancies of mother and 
victim, as well as his earning capacity; evidence sufficient to support finding of pecuniary loss. Petersen v. Owens, 
186 A.D.2d 1029, 588 N. Y.S.2d 677 (4th Deo't 1992}. 

- S 5,840 plus$ 1,000 for pain and suffering, awarded to parents of 16-year-old child killed in automobile accident; 
new trial ordered unless defendants accep! add itur to S 30.000. Franc/>811 v. Sims. 73 A.D.2d 1, 424 N. Y.S,2d 959 
(4th Dep'l 1980,. 

•· $ 3,000 for death of 19-yea.r-old youth kirled in automobile aocident: new trial ordered unless defendant agreed 
to 1aise damages 10 $ 25,000, Weiss v. New Hampshire In$. Co., 73 A.0.2<1 618, 422 N, Y.S,2d 458 (2d Ocp'r 
1979). 

- S 2,756.85 (which inc::tuded funeral, burial plot and ambulance expenses only): 17-year•O,d boy kllled In single 
ca..r accident; decedent was ha,1d worker and hetped hl:S parents: death wa-s due solely to defendant's reckless 
driving; reversed for new trial. Brown v. Moore. 286 N.C. 664, 213 $ .E.2d 342 (19151. 

- $ 25,000 where 1 B•year-ok:I killed in car accident; awatd so contrary to unoontroverted evidence as 10 
necessitate new trial on damages; court relied on fad that uncontroverted tesbmony of plaintiffs expert e,tabllshed 
that net economic loss ,esulting from decedent's death tanged from$ 232,400 to S 756,081 and chat jvry ooukl not 
totally disregard onty evidence presented on question of damages and se:tle on grossly inadequate figvre. Kiser v. 
Sch11fte. 538 Pa, 219, 6cl8 A.2d 1 (1994). 

•· $ 3,689.20 (which included S 2,689.20 under wrongful de,ath accion and $ 1,000 under survil/81 a,COOn) whe<e 1 S­
year~ld boy killed in automobile accident; above average IQ. exemplary character. and high propensity for work 
who contributed 10 his mother's support; new trial ordered on damage is.sue. Pdncg y, Adams, 229 Pq, s,,oor. ?50 
324 A.2d 358 (19741. 

- $ 0 for mental anguish In wrongful death action, where 19-year-old riding an ATV collided vlith a truek.: while 
decedent left home thtee ye&ts before he died and only retumed occasionally lo visit his mother, and although jury 
could find he d id not provldo mother wilh caro and attention. moth,or testifiOd lhal he, son's death caused loss of 
appetite, difficulty sleeping, and aylng bOuts at wotk; she felt empty beeaus.e of IMS ot her son and continued lo 
visit his gtavc. M:Jtfiricz 1/. Graves, 2003 WL 21466962 (Tox. App. San ArllOnio 2003). 

- $ O where 20-year-Old student killt)d in automobile accident; damages sought by 51-year-old parent; parents had 
automobile parts business in which son had worked siooe 11 years of age and which he planned to make his OW'T'I 

business aflet graduation from college; worked afte.r school in the store and seven days per week during summer. 
father in ill health and unabfe to manage the store alone and unable to secure adequate help after son's death, with 
resulting loss of earnings: new trial. Montoys v. Nueces Vacuum Service Inc,. 471 S,W.2d 110 (Tex. Civ. App. 
Corpus Christi 1971), writ refused n.r.e., (Jan. 12, 1972). 

- $ 6,363 (wtiich included$ 1,863 medical and funeral expenses and property damage) awarded to parents of 17• 
yea1-old school boy kll ed In motor vehld e aocltlent award held Inadequate and verdict reversed and new trial 
ordered on grovnd that vercflct, in addition to pecuniary loss. should have Included damages f0< loss of 
oompanlon-Shlp, J..,nc;kha,t v. BP.SP.I. 71 Wa.m . 2d 112, 4?§P.7.d 605/19611. 

['19) Decedent's age unspecified • Not excessive 

Under the parucular circumstances of the following cases the oourts held that awards of compensatory damages 
for the death in a vehicular accident of a child whose age was unspecified were not excessive. such as ewards of•· 
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-- $ 859,500 to father and $ 1,224,800 to mother wh8'e daughter kilJed by car while crossing boulevard; 
uncontradicted te-$timony of mother, father, and sister presented abundant evidence of closeness of family unit and 
of decedent's loving kindness and nature to both father and mother. Dirosario v. Havens, 196 Cal. Apo. 3d 1224, 
242 Cal. BQlc, 423 (2d Dist. 1987>. 

-- $ 1 million awarded to parents of g'ir1 fatally Injured when train struck automoblte; also awarded $ 1,775.86 In 
special damages: order for $ 500,000 remittltur and 0tder for new trial reversed: remanded with directions to 

reinstate judgmont Co,b§l( y, SAAboll'd COOS®O B. C;O, 375 So, 2d 34 {Fla 3d DCA 1979). 

-- $ 10,000 to eslate o( infant killed as result of rear-end collision between automobile and tractOt lrailcr truck; new 
trial granted by trial court on ground that verdict excessive set aside on instant appeal. Holland Paving Co. v. Dann, 
169 So. 2d 849 (Ffa. 3d DCA 1964). 

- S 60,000 award made to parents of girl killed in railway etossing accident on way to babysitting job. Union Pac. 
R, Co, v. Jarrett. 381 F.2d 597 (9th Cir. 1967) !applying Idaho law). 

- S 51,387 to estate of minor killed in automobile aocident; both parents also killed in same 800ident. Amerco 
Mru1<eUoa CPr of MeawMs, Inc, y. l,fyers, 494 F.Zd 9Q4 flith Cit, 1974) (applying Kentucky law). 

- $ 20,000 for death of minor d&ughter !n &utomobUe acddent: f&ther also kilted lo acc::ldent. BJ!tlot v. Bourg. 338 
So. 2d 1148 (La. 1976). 

- S 500.000 to father and S 350,000 to mother for toss of their minor son in an automobile accident: bOth pat8f'lts 
had close relalionstllp with their $01'1, and suffered enonnously after his death. M<J(JI< v, State OXfeL DOTD, 908 So. 
2d 688 (La. Ct. App. 3d Cir. 2005). writ granted, 925 So. 2d 1238 (La. 2006), Ofder recalled, 940 So. 2d §42 (La, 
2006J and wri1 denied as improvidentty granted, 940 So. 2d 642 (La. 2006). 

- $ 55,000 to family of boy killed in car accident while running away from home; described as troubled child but 
with close relatiooship to parents. Boudrea11x y. State farm I.fut, Auto Ins, Co.. 385 So, 2d 480 (La. Ct APP, 1st 
Cir. 19801. writ refused. 392 So. 2d 690 (Lo, 1980) and writ refused, 392 So. 2d 691 (Lo. 1980). 
- $ 80,000 to parents of son killed in truek collision: only son of older parents; no prospects of having more 

children; dose family relationship. Polk v. Wlfey, 325 So. 2d 658 (La. Cf. App. 3d Cir. 1975) . 

- $ 50.000 {S 25,000 to each parent fOf each child killed kl automobile &ccident); children of unspecified age, kined 
while being brought to their homes In a station wagon from a private school. Addison Y, Travelers tns, Co 287 So 
2d 805 CUI, Cc. APR, 1st Cir, 1973). 

-$ 80,000 which included S 40.000 to each parent f01 death chi:ld of unspecified aoo killed in automobile aocident: 
IO$$ of IOvc and affection: helped parents Wlth a business enterprise which included working whh horses: close and 
devoted family; excep1ional student; 16-year~ sister and 13-yeat.okl sister also kil8d in accid~nt. Wrigfl( y, 
Romano. 279 So. 2d 735 (Lo. Cf. App. 1Sl Cd. 1973}, writ denied, 281 So. 2d 757 (La. 1913) and writ C:SCnied. 281 
So. 2d 758 (La. 1973). 

- $ 15,751.35 which included$ 7,500 to each of surviving parents and S 751.35 funeral expenses lor minor son 
killed in accident. Honeycutt v. Indiana Lumbermen.s Mut Ins. Co., 130 So. 2d 770 {La. Cl. App. 3d Cir. 1961}. 

- $ 3.000 including $ 1,000 fc:w death of each of three infant children in collision; court noting substantial 
settlement with other tortfeasor. Papi!fion v. PapflHon, 124 So. 2d 586 (La. Ct. App. 3d Cir. 1960). 

- $ 1.1 minion for each of three children killed In car-bus collision: rebuttable presumption that deceased chikl'.s 
income would havo been equivalent ol national average as sot forth by Unlted StDtcs Department of Labor, 
Greyhound Unes, tnc. v. Sutron, 76S So. 2d 1269 {Miss. 2000). 

- $ 28.500 awarded to father of infant daughter killed in aU'lomobile accident wife also killed in same aocident. 
McBride v. Cantero, 90 A.D.2d 979, 456 N. Y.S.2d 594 (4ih Depl 1982). 
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- S 3.5 million average amount for each of five teenagers killed in car accident Uecca v. Lukasik.. 3.66 Pa. Super. 

r49, 53QA.2d 1334 /19871. 

- S 6 million damages to parents of three minor children v.tio suffered fatal Injuries in head-on collision between 
automobile and truck: not so shocking or monstrous as to requ·re reversal. Rviz Troche y. PeQSi Cota of Pveao 
Bko Bol@)g Co., 1Zl E,BtD. 82 IQ,eR. 19971. rev'd on other g,ounds. 161 f .3d 77, 50 E,d, B. Evid. $6(¥.. 984 
(1st c;r. 1998) (applying PuQrtO Rk:o law}. 

r201 Decedenrs age unspecified - Excessive 

Under the particular circumstances or the lollowing Ga$8S lhe courts held that awards ol compensatocy damages 
fOf the death in a vehicular accident of a child whose age was unspecified were excessive, such as awards of -

-· $ 200,000 to mother of child killed in automobile accident; award exceeded that which would have been 
appropriate in case where parent and child lived together uninterrupted, and in case at hand mother and child 
frequently lived apart; S 150,000 was highest amount within trial court's discretion. Jarnes v. Stale Farm Mut. Auto. 
Ins. Co., 597 So. 2d 555 (La. Ct. App. 1st Cir. 1992) (abrogated on other grounds by. Colvin v. Louis;ana PatHmt's 
Compensation Ftll'Jd Owrsiqht Bd., 947 So. 2d 15 (la. 2007)). 

- $ 40,000 (reduced to $ 20,000); awarded to father for death of son in automobile accident; no evidence 
indieating nature of relationship between plaWltiff and deceased son. M9aux v. Wil9y, 325 So. 2d 655 (La. Ct. App. 
3d Cir. 1975). 

- $ 15,000 ordered reduced to$ 7,500, awarded to tather ol girl killed in automobile accident; parents of other 
children killed in same accident only awarded S 7.500. Deflihoue v. Continental Cas. Co. of Chicago. /fl., 159 So. 2d 
13 (La. Ct. App. 3d Cir. 19631- writ issued, 245 La. 734, 160 So. 2d 596 (1964} and rev'd on cxher grounds, 246 La. 
951, 169So.2d61J(1964). 

("21] Decedent's age unspecified • Amount fixed by court 

There is case law fixing the amount of compensatory damages for !he death in a vehicular accident of a child 
whose age was unspecified, determining an award such as -

- S 21,000 which Included $ 10,000 to ea<:h parent and $ 1,000 for con$CiouS pain; mloor chlld who survived 
automobile accident two hours with fractured peMs and agonizing thirst from intemal hemorrhages. fuffJpye v. U, 
s. CAs. Co. of N. Y., 129 So 2d 81§ (L11. Ct. App. 2d Cir. 19611. 

("22] Decedent's age unspecified • Adequate 

Under the particular cireul'l"IStances of the following cases lhe coutts held that awatds of c0tnpens.a1ory damages 
for the daath in a vehieutar accident of a child whOSe age was unspecifled we,e adequate, suet\ as awards of -

- $ 5.000 for young woman killed in colliSion; workOO part4im8 whil8 attE:mding schOol: S8Yl8d much of Mr own 
and her family's wardrObo, and contt'ibuted generously 10 h8t pa.rents and family; court noting that wrongful death 
statute did oot recompense a grieving famity for the lost love, friendship, and charm of such a girl. Bqhnen v. 
INiqgereid, 80 IJI. App. 3d 232, 35 IJJ. Dec. 254. 398 N.E.2d 1204 (1st Dist. 1979). 

- $ 40,000 - $ 20,000 to each parent of minor killed in automobile acc:ident; court noting that award more than 
insurance coverage. Hurston v. Dufour, 292 Sg. 2d 733 (La. Cl. App. 1st c;r. 1974/. writ denied, 295 So. 2d 178 
(La. 1974). 

- $ 10,000 for m nor son killed In automobile accident. $mlrh v. IQdlana Lumbeimeas tM (OS, Cg,, 130 So, 2d 
715 ILtt, Cl. APP, 3d Cir. 1961). 
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- S 15,751.35 which indud8d $7,500 to eadl of surviving parents and S 751.35 funeral expenses; minor son 
killed in acc:ident Honeycutt v. Indiana lumpermens Mv,. Ins. Cg., 130 So. 2d 770 /La. Ct. App. 3d Cir. 1961J. 

- $ 15,000 for child killed in aocident in which both parents and a sister were killed and another brother received 
numetous Injuries. Barnes v. Smith 305 E,2d 22§ (10th Ck 19§21 (applying New Mexico law). 

- $ 36,274.13 where son kll~d by drunk drlvef: while parents complalned lhat award only oompe.nsated them for 
mOdical and funeral expenses. while parents testified that they had maintained good relationship with their son. they 
were divorcoo. and as a result. son spent muel'I time with r,1s gtandmother. Wallis v. carco C3rrlage Corp., Inc.. 124 
F.3d 218 (10th Cit. 1997) (applying OklahOma law). 

('23) Oeoedent's age unspecified - Inadequate 

Under the particular circumstances of the following cases the courts held that awards of compensatory damages 
for the death in a vehioular accident of a child whose age was unspecified were inadequate, such as awards of -

- S 8,000 where boy killed in automobile accident; desaibed as healthy, athk!tic, intelligent, devoted; life 
expectancy of 54,2 years. Long v. Bennett, 55 llf. App. 3d 50, 12 lff. Dec. 823, 370 N.E.2d 627 (4th Disl. 1977). 

- $ 0 where bicycle rider hit by vehicle; jury h3CI oonclvded that driver was 51% at fault. Hunter v. Bvtd 602 
N,£2d 1052 (Ind, Cl. App, 1992J. 

- SO wnere son killed in accident as passenger; unoontradlcted testimony that son had close relations.hip with hls 
parents and that his death rosultod In omotlonal distress. pain, and anguish to them: mother h3d to take 
lranquilizeis as result of increased nervousness. and that she broke down almost every day. C-Ornc-Hs-on v. 
Aqqrooato Haulers. Inc., 777 S.W.2d 542 (Tox. App. Forl Worlh 1989), v.Tit denied, (Jan. 24, 1990). 

Death from Malp<aclice, Improper (l.iedica6on, or Similar Treatment 

['24) From birth through age six•~ e"oessive 

Under the par11C1Jlar circumstances of the folowlng cases the courts held that awards of oompensatory damages 
for the death from medical malpractice or related medication cla!ms of a child age six years old or younger were not 
excessive, such es aw~ds of H 

- $ 4 million awarded ohlld's estate In survival action where child born Ytith ,evere brain damage because of 
oxygen deprivation during delivery-due 10 m~lpractioe, and led debilitative life until he was 1 112 years old, when he 
died of respiratory f.atlure, In light of na1U1e and extent of child's Injuries. which he endured over the 18 months he 
survived: $ 2.2 million wrongful death award llkewlsc not exoesslve. where mother shown to be dedicated and 
dcvotoct to child during his lifetime, and father and siblings, too, were denied opportunity of ever having relationship 
with d'lild nonna11y available to fathers and btothers. Joaqs y, Chica® Osceooothic Hosp,, 31§ 'IL AOD. 3d 1121 
250111. Dae. 326. 738 N,E 2d 542 (tst Dist, 2000}. 

- $ 1.6 million fo, parental IOSS of society rosutt&ng from death of Infant minutes after bwth due to Improperly 
canceling emergency Caesarean section; parents are entitled to rebuttable presumption of subs.tanlial pecuniaiy 
loss upon death of child. Simmons v. UruVersity of Chicago Hospitals and Clinics, 247 lfl. App. 3d 1n, 187 JII. Dec. 
70, 617 N.E.2d 278 (1st Dist. 1993), judgment affd on other grounds. 162 IN. 2d 1, 204 Ill. Dec. §45, 642 N.E.2d 
1Q7 /19941. 

- $ 300,000 to father from compens.a!ion fund where mother died, as.sertedty from malpractice, when $he 
collapsed In hospital restroom and was resuscitated and gave birth to chtld who died neX1 day; pa.rents planned io 
be P'iniary categiv&rs for baby atthough they were not planning on IIW'lg together. fathe< purchased some ·t:Mg" 
ilems for baby sueh as crib, but did not pay fo, any of mothcr"s doctors.· appointments or medical expenses; did not 
go to the doctor or hospital with molhet; issues with father's subsequent marriage and rela6onship with his 
s.ub$eqvent children. Randles v. JncHana Patient's Compensation Fund. 860 N.E.2d 1212 (Ind. Ct. App. 2007). 
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-· $ 500,000 f0t past loss of companionship and society where baby was stillborn because doctor and hospital 
faled to diagnooc placental abruption, pare01s testified about their relatiooships with their other chlklren, and about 
their plans for lntetaC'Ung with deceased Child: also testified about thClt own background, Interests, and 
personalUes; this t&stimony pc'Ovided Jury with Important evidence r&gar'ding whal parent$' relatioost",ip likely would 
have been with their deceased son. Heimlicher v. St9efe. 615 F. Supp. 2d 884 (N.D. Iowa 2009) (applying Iowa 
law). 

-· $ 2 million to each parent of infant daughter who died from acetaminophen toxicity, in action against 
manufacturer for inadequate wamings on label and agai:nsl hospital for negligently prescribing excessive doses of 
product; parents unwittingly administered improper doses when, in mother's words. they were "supposed to take 
care of and protecr davghter, mother considered herself a disgraoe and had not been helped by therapy 0t 

medication, and father testified he was depressed 99% of the time, had lost his religiovs faith, and was very upset 
that daughter was buried without her 0tgans due to an autopsy; S 1 million for survfval damages not exoessive 
where parents' testimony showed that daughter was in pain and suffered until near her death, that she was 
cognizant of them being present and wanted to be held and comforted by them, but they coukl not give her what 
she sought. Hatto v. McNpif.PPC, Inc. 79 So. 3d1199 (La- Cf. App, 3d Cir, 2011), writ denied, 86 So. 3d 628 (la, 
2012), 

4
• S 550,000 in general damages (reduced to$ 500,000 per statutory cap) fo, lost chance of suNival v.tiere eight4 

month-old son who had high fever and chickenpox died of sepsis because emergency room physician failed lo 
diagnooe and treat him properly; evidence illustrnled pain and suffering baby endured prior to his death, as well as 
damages suffered by his mother and father. Raines v. CoJ11mbis Lskeland IAedic;ar Center, 92,1 So. 2d 170 (La. Cl. 
App. 4th Cir4 2006). 

- $ 250,000 past and M ure pain and suffering to each parent of infant who df.ed after 24 days, assertedly because 
of malpractice; visited him frequently in hospital; subseqvent problems In the!r relationship and marriage Which 
occurred as resutl of grief; medical expenses $ 23,209,98. funeral expenses S 587.68. burial expense $ 400, 
pharmacy S 175,23; $ 100,000 to infant for pain, suffering, and disability from 24 days of ife In 3CUte distress: 
award reduced to$ 500,000 per malpractice claims cap. Tevtor v. Clement, 832 So, 2d 1089 (La, Ct. .ADO, 3d Cir, 
2QQ2l. wri1 cSenled, 840 So. 2d 571 (L.a. 2003) and (abtogated on other grounds by. Colvio v, LPY(s/aoa Pntkml's 
Compensell'oo Euod OvermPt Bd, 947 So. 2d 75 (La, 200711. 

- S 500,000. as (educed from juty award of S 1.45 million. for death or five-y&aM>ld from complications of juvMile 
diabetes including ceretw"al edema where physician failed to comply with approp.-iate standard of ca,o, despite 
testimony that child"& qualily ot life. had h~ sul'Vlvod, would have been poor. Carey v. Raf>, 828 So. 2d 53 (La. Ct 
App. 4th c.·,. 2002}. writ dtnied, 831 $(). 2d 986 (La. 2002). 

- $ 300,000 to each pa.rent of six4 year--old son who died of electrotyte imbalance due to dehydration due to 
gastroen1eritis when doctor failed to provide large enough amounts of intravenous fluid; mother had tubal ligation 
after child's birth; child and sister were very dose; mother underwent counseling for depression after death; child 
accompanied his father wherever he went; father was unable to participate in some activities that he shared with 
child. Bourgeois v. 811iley, 817 S.O. 2d 240 (La. Ct App. 5th Cir. 2002/. 

- $ 50.000 for physical and mental pa.in and suffering of four Md one-Nllf year old who died or meoln90Coocemla, 
sept,c shock, and possible meningitis, where on day bef0te death emergency room doctors faited to take btood test, 
and mocher testified that she was told that they had to give ch!ld medicine because she was In a k>t or pain; S 
500,000 to mother, 8rx:I, for past Md future mental pain and suffering, past and rutu(e toss of love and society, and 
pa.st and future loss of eojoymen1 of trfe. not excessive, where mother testified that <:h\"ld was a happy- baby and that 
she had watched hor arways: after child died. she aJ"ld anyone who had boon in contact with child had to take 
medicine because illness was highly contagious, and anything child touched or v.'Ore had to b8 disposed of right 
away; mother and husband experienced ptoblems with their relationship after death where husband wanted a 
famity, but mother had undergone tubal ligation on day child born; $ 50,000 to father. Etcher v. Neumann 806 So. 
2d 826 (L8. Ct APO- 1st Cjr, 2Q01J. writ denied. 817 So. 2d 105 (La. 2002). 
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- $ 500,000 general damage$, per statu1ory cap, to parents of tw~day~ld child who died after emergency room 
physician Md hospital faUed to diagnose placental abrup1ion in pregnant mother following automobile accident; 
parents were marrtcd fot 13 years and e)Q)ected their first mate child, mothet was unable to view child 0< attend 
funeral after having boon placed in lnto-nslve care unit and mother bocamo dep<8SS8d followlng IOss of her child . 
Rebstgc.k v. Hospital Service Dist. No. 1, 800 So. 2d 435 (La. Ct. App. 5th Cir. 2001', writ denied, 81 1 So. 2d 914 
{Le. 2002). 

- S 500,000, maximum authorized under patient's compensation fund, where p,emature newborn died, asserteclty 
because of use of CMV-wntaminated blood product; newborn suffered for over two weeks from CMV infection that 
led to his death; underwent series of procedures related to complications and was repealedty sedated; parents 
testified regarding chikl"s sudden tum for the w0<se, thei' vis.its to hospital and attention 10 his condition, and hours 
befofe and an.er his death, and regarding Impact and tasting effects of death, fowler v, Bossano, 191 So, 2d 160 
(La. c,. App. 3d c;r., 20011. 

- S 425,000 general damages awarded tor fou,-and-a-ha.rt year-old's death from malpractice Including $ 98.000 
for chitd's conscious pain and suffering, $ 163.500 f01 mother's loss of love. affection. and consortium. and S 
163,500 for mother's past, present, and future grief and mental anguiSh; as to conscious pain and suffeting, plaintiff 
noted that chid had endured complications. suffering all the while, w0rs.ening over 62-hour per10d and ullitnate.ly 
resuhing in her death; this could have k!d trial court lo determine that young gifi was aware of her discomforts; as lo 
awards to mother, mother had been child's principal care giver, checking child's blood sugar and administering her 
Insulin inje<:tions; was devoted, loving mother and friend, and the two were virtually inseparable, did evetylhing 
together. mothe< had to witness her daughter's decline in health, and various traumatic episodes dtlring 
hospltalzatlon ending with having to Ch00$8 to •pull !he plug'" on her daughter; mother had inevitable sense of loss 
or ChUd who had been virtually joined at her mother's hip, and by guilt f01 not saving her life. Futch v. Attwood, 698 
So. 2d 958 (La. Ct, App, 3d Cit, /997). writ granted In pan. 709 So. 2d 721 (Lo. 1998). 

-- $ 400,000 to moU\Cr an.d S 100,000 for wrongful death where due to Inadequate care by hospital employees. 
baby dei vered by Caesarean section suffered asphyxia which caused severe brain damage. kidney failure. and 
other complications, and child died day before her fifth birthday; findings of failure to monilor property and notice 
signs of fet&I distress; administration of Pitocin after finding of fetal distress; and delay in performing emergency C­
section after fetal distress d iagnosed. Conerly v . State, 690 So. 2d 980 (La. Ct. App. 2d Cir. 19971. writ granted in 
part. 712 So. 2d 859 (Ls. 1998) and writ denied, 712 So. 2d 864 (La. 1998) and rev'd on olhDf grounds. 114 So, 2d 
709 (La. 1998). 

•· $ 500,000 where infant who had suffered severe hypoxic event during cesarean delivery died 24 days lat~r. 
award consisted of S 50,000 past medical expenses, $ 100,000 paas.t and S 50,000 future mental a.nd emotional pain 
and suffering$ 150.000 to each parent loss of love, affection, and companionship: while infant lived only 24 days, 
felt no pain in his irreversible coma, was clinically brain dead when he was only 24 hours old, and remained on i le 
support systems for 81most all of his short life, parents had pain as this was their first baby; there was evidence of 
severe depression suffered by both paren1s; father testified as to infant looking lerrib'8 at birth, and that he visited 
Infant eve,y day; 'htlite had two daughters thereafter, mother 1estified that girts could not take place of their k>st son. 
MCC800 v, ABC rns. Co .. 640 So, 2d 8§5 (La. c,. App. 4th c;,. 19941. 

- S 500,000 for survival and wrongful death damages, per statutory ~p. where postsurgical two-year-old patien1 
died, after suffering seizures, from cerebral edema with herniation of the brain tissue ctue to over-hydration: 
tes1imony as to whining and crying during first seizure, while during second seizure his back was arching, his teeth 
were clenched, his limbs were jerking, and his eyes were rolling to the side: family had invested gteat deal of time 
and effort into helping child overcome physical handicap; after d&ath, moth81 became withdrawn and moody and 
eventualty quit her ;ob and quit leaching catechism; rather stated that he and his wife had beoome ove.r.poss.essive 
and overprotective of their remaining children as result of death: d'li ld was extraordinary chikl who had extremely 
close and loving relationship with his family. PrincP. v. Mattalino, 583 So. 2d 541 (LB. Ct. App. 3d Cir. 199JJ. 
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- S 25,000 awarded for k>ss or tovc and affection of six-year-old girl ,...•ho died as result of medical malpraciico 
involving treatment of vaginal bleeding , although diiSd was terminally il1 from brain tumor and semicomatose beforn 
malpractice occurred; dose relationship between child and her mother. TayJor v. Charily HO$p. of Louisiana in Nsw 
Orleans, 46§ So. 2d 736 (La. Cl. App. 4th Cir. 1985J. judgment vacated on other grounds, 476 So. 2d 338 (La. 
1985) and writ denied. 476 So. 2d 341 (Lo. 1985). 

-· $ 76,000 wrongful dea1h of atmoM three years old child when pediatrician fa.led to timely aHenc:I or take action 
when child who was at home was running very high fever and coukt hardly move. Kogan v. Oreifuss. 174 A 0 ,2d 
607, 571 N, Y,S,2d 314 (2d Depl 1991/ . 

.. S 8,401.75 to father as adrrinistrator of estate of his two-year-old daughter: physician at hospital turned 
decedent out ot hospital at time sh8 was acutely sic:JI., aftef having boen so,n to hOSl)ilal by family ph)'Sfcian, ~ 
v. Socigry of NCIY York Hospira!, 39 Misc, 2d 526. 241 N.Y,S.2d 373 {Svp 1963/ . 

•• $ 800.000 agai,~st hospital wnete newbOm died from hypovolemlc shOCk caused by subgaleal hematoma 
probabfy f8Sult of imf)(OJ)8f forceps OOliVery; i~l'Op8t' auenctane& and tmatment; remittitur to $ 300,000 not 
warranted whe.r& amount was not outrageous and r&mittitur could not be based on j udge.'s view that case against 
hospitaJ was weak. Strubhttrl v. Porry MomoriaJ Hosp. Trust Authority, 1995 OK 10, 903 P.2d 263 (Okra. 19Q5). 

- $ 1.5 mlllon f0t loss of sodely and companionship; medical matpn:lCtice concemlr,g delivery aod subsequent 
death of 17-month-<ik:t who suffered hypoxic lschemic brain Inj ury which caused corebfal palsy and assoc13ted 
fesp1ratory and nevfologica1 ooodltions, HalWQQd Yr Hp!ll.Dlrttt of th't LJqfy,:N-l(y of Penasv1van1a ZQt2 PA Suner 2111 
55 A.1d 1229 !2012/. 

- $ 1,5 million to mother In wrongful death actk>o \vherc 19-month-old child died from brain swclllng due to low 
blood sodium levels which doct01 failed to monft0< in hospital; mother ca1ed greaUy for child. stayed In hls hospital 
room al night summoned nurs-os noxt m01ning becauso of het concern tor his coodltlon: witnessed chlld's 
Increasing di.sorieotatlon co poin1 he could not fecognlze her: evidence of conscious pan and suffering supported 
Jury's award of$ 600,000 In actual damagos In $UMl/al aCUOn; nursos· charts indicated that child was Irritable and 
Slept fretfully from mldnlghl until app<oxlmately 5:45 a.m .. he vomited and became combative. pulling at his 
monitors and fighting his mother, v.tlo was unable to consolo him, nurse overheard patient say. ~Mommy, I no fe&I 
good. Hold me,~ and expert testifled that brain oonlinuod to SW$II until it was forced through hole in base of skull. 
Scott v. Porter, 340 S.C. 158, 530 S.E 2d 389 (Ct. App. 2000). 

- S 25,000 to parents fo, death, as resull of malpractice of docto, and nurse, of their 22-monlh~ son. a txight., 
robust. and healihy chik:I prior lo death. Crowe v. Provost, 52 Tenn. App. 397, 374 S.W.2d 645 {1963}. 

- S 1.2 million oonsistir,g of $ 700,000 for pain and suffering for malpractice in death of 19-month-old child where 
jury could reasonably infer that child, in essence, slov.·ly suffocated to deathand $ 500,000 fo, pecuniary loss 
resulting from death of child; plaintiffs showed life expectancy of child, life expeccancy of mother. that child was 
heal'lhy, aod that in view of close and affe,ctjonate relationship between mother and child, jury could reasonably infer 
thal he wovld be of great financial assi$lanoe to her in he, advanced years Of in event of her disability or eoonomic 
hardship; one million exemplary damages. MercYHOSP· o(L«edo y, Rios. 776 S,W:2d 626 (Tex, AAA San AnlQnio 
.!.QW.. wril cJ.enl8d, (June 13, 1990). 

- $ 655,973.46. to parents of cight•day-<ild Chitd wno died bcC3u~ doctofs pcrlormanc& of fetal dellvery by 
Caesarian scetiOn was conducted too late to avoid sovore brain damage. in addilion to medical expenses: evidence 
of s01row. mental an9U1Sh. and SOiace fully sufficient to support Jury·s awatd. Jpn Paul ErYitcumaa, MD, and 
Associarcs. P.C. v. WttzM, 259 Va. 540,525 S.E.2d 552(2000). 

- S 1.75 million to hospital where hospi1al nurse allegedty administered overdose of drug to tweryear child who 
subs.equenlty died, and whete hospital claimed against manufacturer that drug's packag4lg and labeling was 
unclear. confusing, and misleacfing. CA.MC also asserted that as a result of the unclear. confusing and misleading 
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labeling, patients Ymo had received Cerebyx(r) had suffered injury; no proof of mistake or prejudice. C' . .JuuteMnn 
Arga MQdice( Ccoter. lac, v. &,.ke•Q,ayis, 2002 WL 32943975 IMiD. W, Ya. 20021 <applying West Virginia law). 

- $ 1.75 million '°' lost earnings of Infant who died IGss man one day after his premature birth due 10 failure to 
treat preterm labor; economist testirted M to his estimates of infant's IOst future earnings, t>as&d upon thlee i fe 
soenarios, reduced to present value; jury's award was within range of estimated future earnings set forth by 
economist based upon four year college education; economist took educa~ional badtground of patents into 
oon$ideration in estimating his three scenarios; survival rate for babies such as infant in question was over 75%. 
Andrews y. Reynolds Memorial Hosp., Inc., 201 W. Va. 624, 499 S.E.2d 846 (1997J. 

('25) From birth through age six• Exoessive 

Under the particular circumstances of the following cases the courts held that awards of compensatory damages 
for tho death from medlcaJ malp<aciloe or related treatment of 3 ch Id under seven years of age were excessive, 
such as awards of -

- S 2 mi~ion to parents of 21~onth-Okl Child In medical maJpractlce action against the United States: child d.:ed of 
iron poisoning: onty evidence of damages mortality t.abkl aoo parents' testimony: no evklence regard.ng value of 
services or support. Jt>hnSO(J v. U.S., 780 F.2d 002, 19 Fod. R. EvkJ. SoN. 1434 {11th Cir. 1986/ (applying Flotida 
law). 

- S 1.71 mil ion in damages whe're baby wa.s stillborn because doctor and hospital failed to diagnose placental 
abruption; aside from $ 500,000 award for oonsoctium which was nol excessive, sinoe the jury deducted only S 
10,000 from total award ror pa$! expenses up to trial attributable to raising child, and deducted only$ 100,000 for 
such future expenses: parents described active lifestyle and upscale standard of living: federal eslimates for annual 
cost of raising third chikl in area was$ 11,673; rerrwttitur of deduction for past costs of raising chik:I to$ 70,000, and 
appropri3to deduciion for future costs was S 200,000; total damages thus lowered to S 1.55 million. HeJmtlchor y. 
Sre0/6, 615 F. Supp 2d 884 IN.D, Iowa 2009) (applying Iowa and federal law). 

- $ 50,000 awarded for pain and suffering or six-year-old girl who died as result or medical malpractice lnvolvi"9 
treatment of vaginal bleeding, whete although child was terminaly rn and in comatose slate bef0t'8 malpractic8 
O(:Q.Jrred, trial court did not commit manifest errOt' in determining that chikl sustained some sensation of pain; award 
reduced to S 15.{JOO. Taylor v. Charity Hosp. of Louisianti in Now Otfotu>s, 466 So. 2d 736 {L;,t, Ct. App. 4U'I Cir, 
,!Mfil. judgment vacated on other grounds, 476 So. 2d 338 (La. 1985) and writ denied, 476 So. 2d 341 (La. 1985). 

- $ 100,000, lowered to$ 50,000, for the pain end suffering endured by six-year-Old son whO died of electrolyte 
imbalance due lo dehydration due to gastroenteritis when dodor failed to provide large enough amounts of 
int,avenous flukl; during hour and ◄ 1 minutes from time of malpractice to fime of death: chid was admtnistered 
Insulin; when his heart rate began its terminal descent and arrhythmia, tube was placed in his throat., another tube 
Wt\$ ploced In his nose, and he was stuck with several needles, including at least two times through his chest wall 
into his heart; additional tube placed in vein in his neck: all of the-se wel8 invasive procedures that would have 
caused severe pain. Bourgeois v. Bailey, 817 So. 2d 240 (La. Ct. App. 5th Cir. 2002). 

- S 300,000. reduced to$ 150,000 for mother's own pa;M and s.vfferlng and$ 100,000, reduced to $ 50,000 for 
pain and suffering of chld who died two days aft.er birth. due to failures in attendance and treatment of obstetridan; 
mother's award predicated on suffering and lack of care sustained as result of absence of obstetrician during 
dis.tress period of he< f.abof as well as absence of obst&ttical nurses: Integral pan of award based upon her anxiety 
and suffering resulting from Chlld'S death: awatd to mother limited whe<e child only lived 36 hours: as to suffering 
sustained by infant. evidence laeking of prolongoo pain, and only evidence was grandmother's toslimony triat when 
she visited child he did not appear lo be oonscious. Dent v. Perkins. 629 So. 2d 1354 (La. Ct. App. 4th Cir. 19-93), 
wri1 denie<I, 634 So. 2d 853 (Ls. 1994). 

- S 150,000, fOwered to $ 30,000 where arrestee In 28th week of pregnancy claimed imp1oper treatment by sheriff 
and by hospital whcto p,ematurcly dcllvcfcd infant lived only 36 hours and arrestee reluctantly saw child only once 
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duriflg that time and only for brief period; while arrestee argued Iha! she wa5 hanOC"uffed at time of delivery. and 
leg-cuffed to bed after delivery 1hus adding to her grief and petsonal loss, prior to her arrest she ,efused to seek 
medical attention and prenatal care, did not follow doctor's orders for further checkups and bed rest, and was 
treated for syphilis during fifth month of her pregnancy: only evidence estabhStllng any mental pain °' anguish was 
arrestee's O'Ml testimooy. CaNoW8YY. Qilyq(NeWOrleBQS, 524 So. 2d 182, 6A.L.R.5rh 1108 (La. Cl. App. 4th Cir. 
tiMJ, writ denlod, 530 So. 2d 84 (La. 1988), 

- $100,000 for ono-month-dd infant died as result of reoeifflg intravenous feeding intended for adult; infant was 
p<emature with various health problems similar to those of older brother in infancy, described as having 95% 
chance of h"Mg normal. heatthy Ide at time of accident. Ahrcnhorz v. Hennepin County, 295 N. W.2d 645 (Minn. 
1980). 

- $ 1 million for mother's emotional distress caused by medical malpraclice in premature binh and de~th of infant 
after 10 days. and award of$ 500,000 for fa!he(s emotional distress; mother consul:ed psychologisl 10 dmes and 
was found to have improved; no evidence of psychialric hospitalization or significant interference with lifestyle or 
employment relationships of either parent~ S 550,000 for baby's pain and suffering during her 10·day life also 
e.xoessive where doctor qualified his testimony by staling that baby likely experienced some pain, and other doctor 
concl.lded that atlhough baby probably was experiencing "'some pain," she probably was not feeling any pain as of 
sixth day: $ 450,000 verdict for baby's wrongful death; only evidence was that family was close, each member 
supporting others in various ways. Caroy v. Lovett 132 N.J. 44, 622 A.2d 1279 (1993}. 

-· $ 12 million Jury verdict, reduced to S 750.000 (trial court's priOf order had reduced award to$ 175,000), for 
lnfanrs conscious pain and suffering in 12 days bel•MGen birth and death; although infant mi9ht nol have had high 
cognitive awareness or her impending death; infant was born in severe distress due to hospital's failure to timely 
monitor almost nine hours of fetal distress, and infant's compromised condition required constant invasive 
procedures., including intubation. placement in a hear1-l.Jng machine, and heart•lung machine treatment caused 
infant to die from secondary Candida infection. Cepeda v. New York City Hearth and Hospitels Corp .. 303 A D.2d 
173, 756 N. Y.S.2d 189 (Isl Dep1 2003). 

-· $ 1 .05 million for conscious pain a.nd suffering for death of almost three years old child when pediatrician failed 
to timely attend or take action when child who was at home was running very high fever and coukt hardly move; 
ample evidence of conscious pain and suffering between 2:00 a.m, telephone call and time child lapsed Into coma. 
which amoun:ecl to some 50 hours; however, award deviated materially from reasonable compensation; reduced to 
$350,000. Kog•n v, Dreifuss, 174 A.0.2d 607, 571 N,Y.S,2d 314 (2d Oepl 1991). 

•· S 6,000 reduced 10 S 3,500; award &galnst state f0t wrongfvl doatn of six-year~ patient of sta;a Sci'lool whO 
was mentally retan:led, unable to eat by himself, could not speak. or walk without help. and was a modQrata spastic 
a.nd subject to oonvulslons: no pecuniary loss proven; complete absence of cvidonce of consciOus pain and 
suffering: received at Sd'lool undcmourished and d Cd f&w weeks later of pneumonia and acute myocarditis 
a.ssertedty due to poor care. Sttntantt v. State, 28 A.D.2d 576. 279 N. Y.S.2d 253 (3d Dep"t 1967). 

-· $ 50,000 where three-yeat-old infanl d.cd due to ruptured appendix. resulting in acute peritonitis because of 
medtcat malpractice. Spirfman v, Forsyth M9mcritlf Hospital, 30 N.C. App. 40§, 227 S.E.2d 292 (19761. 

-· $ 175,000 awarded to parents of six-year~ boy Yttlo died as result of pediatrician's failure to di~nose and 
treat Rocky Mountain spotted fever; court noted size of awards in similar cases. (;I.ark v. Ross. 284 $ .C. 543 . . 128 
$.E.2d 91 {Ci. App. 1985) (abrogated on other grounds by, Sherer v. James, 290 $.C, 404. 351 S E.Zd 148 {1986H, 

•· $ 1 million, remitti:ur of $ 400,000 where three-year-old died from failure to diagnose menlngococcem~; no 
pc-oof of pain and suffering; reasonable for jury to find that this child, who was healthy except for this illness, would 
have earning capacity of at least minimum wage between ages of 16 and 65 which would total $ 328,300, and couk:I 
pc-operly oon5kler Inflation, ahhovgh this would not sustain entire verdict. Bradford for Use and Benefit of Estate of 
Bradford v. Swain, 1989WL 1221 (Tenn. Ct. App.1989). 

- $ 10 million where pediatrician performed biopsy on 2 1/2-year-old without parents' permission, and perforated 
chi efs colon and failed to report or treat this immediately; remittitur to$ 3 million where attorney improperty argved 
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that Jurors had duty to place value on dlild's life, and that parents were entitled to that meas1Xe of damages. 

Rob6rls v. s,cveos C/lnfc Hosp,, lac,, 176 VY. Ya, 492. 345 S,E.2d 79111986/. 

("26) From birth through age siX . Atnount fix&d by court 

Under the particular circumstances of the lollowing cases the courts fixed the amount of an award of 
compensatory damages for the death from medical malpractice, other improper medical ttea!ment. or related 
product medication claims of a chik:I under seven years ol age, determining sums such as -

•• $ 14,641.40 (including$ 891.40 for death and burial expenses): awarded to &clministrator of estate of three­
year.old boy who was given grossly excessive dosage or medication while patient at defenclanrs medical 
dlsponsaty; compensation to parents tor deprivation of pecuniary benefits reasonabfy to have been expected had 
Child survived. Dean y. US" 239 f, Su®, 167 {M,D, Na, 1965} (applying federaJ and Canal Zone law}. 

- $ 600,000 k)ss-of--llfe damages in medical malpractice action t0< 17-month.old Infant's death, for fa!lure to timely 
dia,gnOSis child's baci.erial endocarditis; more likely than not that child would have lived as long as 50 yeats despite 
his prior serious medical p<Oblems: child had p<otective, suPC)ortlve, and IOving hOmc and extended family: child 
could have k>Oked forward to employment opportunities. and would have likely e)Q'.)etienced joys of matrled life and 
parenthood; S 900,000 to mother and $ 800.000 10 tathet '°' past and future menlal anguish: only S 10.000 
conscious pain and suffoting slrlCO while Child had to u.ndergo u.nnoocssary heart operabOn, no evidence that 
operation ilseff occasioned conscious pain and suffering; probably suff9fed no more than child wilh severe flu 
symp1oms. McMuJiin v. U.S .. 515 E Supp. 2d 914 (E.D. Ark.. 2007J. as revised, (Oct. 22, 2007) (applying Arkansas 
law), 

("27) From birth through age six • Adequate 

Under tho particular circumstanoes of the following cases the courts held that awards of compensatory damages 
for the death from medical malpractice of a child age she years old Of youngerwe<e adeQuate. such as awards of -

- $ 425,000 general damages awarded t0< four-and-a-half year~ld's death from malpractloe lncludlng $ 98,000 
for child's conscious pain and suffering, $ 163,500 for mother's loss of love, affection, and oonsortium, and $ 
163,500 for mother's past, present, and fulure grief and me-n!al anguish; as lo conscious pain and suffering, plaintiff 
noted thal child had endured complications, su1fering all tho while, worsening over 62 hour period and ultimately 
resulting in her death; this coold have '8d ttial court to determine that young girt wa.s aware of hef discomforts: as to 
awards to mother, mother had been child's principal care givef, checkitig child's blood sugar and administering her 
insulin injections; was devoted, Joving mothet and friend, and the two were virtually inseparable. did everything 
1ogether. mother had to witness her daughters decli.ne in health In Crowley, and vatious 1taumallc epiSOdeS during 
hospi1alization ending with having to choose lo "poll the plug• on her daughter. mother had inevitable sense of loss 
of child who had been virtually joined at her mother's hip, and by guilt fOr not saving her life. Futch v. AUwoOd, 698 
So. 2d 958 (La, g. App. 3d Cir, 19971, writ granted in part, 709 So. 2d 721 (La. 1998). 

- $ 10,000 wrongful dealh to parents of 10-monlh-old who died from medical mafpractice in treatment after child 
had fallen; paren'.s separated approximately seven mon'1s after death; mother later gave birth to baby girl; mother 
blamed her husband fOf her son's death and claimed his personality dlanged after child's death, causing each to go 
separate ways; evidence might have caused jury to doubt that environmen1 child wouk:I have been brought up in , 
ha,d he survived, would have resuhed in child providing significant services to parents in future. Frame v. KothRri 
218 M+J. Super, 537, 528 A.2d 86 (App. Div. 1987), judgment aff'd on other gfounds, 115 N.J. 638. 560 A.2t;I 675 
a.aw. 
- $74,573.50 to parents of 15.rnonth-old child who died as result of aspirin poisoning which was not diagnosed: 

average intelligence and gOOd health: court noting that award was con,parable to others. Rewis v. U.S., 536 F.2d 
594 (5th Cir. 1976J (applying New Mexico law). 

("28) From birth through age $ix - Inadequate 
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Under the particular circumstances of the f~ wing cases the coons held that awards of compensatory damages 
for the death ftom medical malpractice of a chlkl st.x yeats ok:t o, younger wQto inadequate, such as awards or -

- $ 0 to mother f0< k)ss of earl'Wlgs by l:nfant who died a few months after being bom with ineversibl.e brain 
damage due to doctor's failure to deliver the Infant ear1ior; dofoose had e;ounterod vocational expe,rt·s opinion th.at 
infant lost camings in oxcess or$ 500,000 by noting that family had tittle earnings, that fa!her was convicted felon 
whO died al an early age, and that mother recipient of food stamps and Medicaid and at times lfved off largesse of 
family members; court termed repugnant as matter of law defense's argument that infant woukl never amount to 
anything because of his parents' values and life slyte, we find this argument repugnant as a matter of law; jury 
would b8 required on retrial to award some a.mount to compensate infantis estate f0t his destruction to earn money. 
R9/ftll v. Hajjar, 892 S.W.2d 599 (Ky. Ct App. 1994). 

- S 25.000 medical expenses where premature new'born died, asserte<lly because of use of CMV-oontaminated 
blood product; raised to S 50,306.64 as that was only evidence of medical bills; jury apparently erroneously 
oonsidered half the expenses to be attributable to care of decedent's living twin .. fowi'er v. &ssano, 797 Sq. 2d 1§0 
(La. C,. App. 3d Cir. 2001 J. 
- S 175,000, as reduced per posttrial motion from jury verdict of S 12 million, modified to $ 750.000, f0t infant's 

conscious pain and suffering in 12 days between birth and death.; atthough Infant might not have had high 009nltfve 
awareness of her impending death; infant was born in severe distress due to hospital's failure to 1imety monitor 
almost nine hours of fetal distress, and infant's compromised condition required constant invasive prooedures, 
induding intubation. placement lO a hear1~1ung machine, and heart-lung machine treatment caused infant to die 
r,om oocondary Candida infection. Capeda v. New York City Heallh and Hospitals Corp., 303 A.D.2d 173, 756 
N. Y.S.2d 189 ( tst Dept 2003) . 

From seven through 13 yea/"$ old - Not excessive 

Under the particuta.r circumstances of the following cases the cour1s held that awcm:fs of compensatory damages 
foe lhe dealh from medical malpractice, other improper medical treatment, o, related product claims of a child from 
seven through 13 years old were not excessive, such as 8'\+ards ot -

-· $ 2 million verdicl to parents of 11-year-old hemophiliac who used blood ooncen1rate manufactured by 
defendant, who was infected with Human Immunodeficiency Virus, which developed Into Acquired Immune 
Deficiency Syndrome {AIDS), and who died of compllcabOns of AIDS; ptalntltrs counul argued strenuously dutlng 
clos.ing argument f0t a total of$ 3.2 million. while defense counsel neve, argued damages, but simply argued that 
manufacturer should not be found liable. VIBHS Y, Armow Phn,.macevtical Cg, 832 F, Supp, 1505- Pl'Od. Uab. Rep. 
(CCH) P 13795 (M.D. Fla. 1993), affd In part. rev'd In l)<lrt on other grounds. 53 F.3<1 1184 (11th Cir. 1995/ 
(applying Florida law). 

- $250,000 to mothct of 13 1/2-year-Old retarded boy lw18d flom bums rE)Sulling when hot wat&r bottle was plac~ 
on bare abdomen at nurSi:ng home; $ 150,000 pain and suffering and $ 100,000 for rnolhefs loss of society and 
comp.anionst'ip. Neal's Esla(g v. FriMdship Manor Nursmq Home. 113 Mich. App. 759. 318 N. W.2d 594 (1982). 

- $ 1.5 million to falher and sister for wrongful death of 11--year-old child, after remittitur, when child who had 
juvenile diabetes was treated by mother with Christian Scienoe spiritual healing rather than modern medicine which 
could have saved him; evidence supporting trial court's findings that father was very loving father and that he had 
folowed child's growth in great detail; evidence supported finding that sister had close, loving relationship 'hlth child. 
Lvndman v. IAcJ<qwn, 530 N. W.2d 807 (Minn. Cf. App. 1995). 

- $ 650,000 medical malpractice award for oon$Cious pain and suffering of infant who was in vegetative state 
throvghOYt his short eight-year life; Infant cried when he received painful stimuli and smiled and laughed at 
pleasutable stlmul: thus. Md some level of awareness. warsh v. Staten lsfand ObsteuiCS & Gynecofogy 
Assocl-OIU. P,C .• 193 A.D.2d 672. 598 N. Y.S.2d 1712d 06pT 1993/. 
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•• $ 750.000 to each parent where negligence in diagnosis and treatment o1 appendicitis led to death of 11-year­
Okl daughter. parents testified to k>ss of companionship and love for (tlild. and effects of destruction of parent-child 
relaliOnship: bOth suffered grief and used professional hel;, to receive some relief from sense of loss: testified 
concerning child's suffering before ho.r death; preseot&d e\lidenoe on burial expenses, and estimated that abovt $ 

100 per month had been spent on daughter"s support. Cvrrens k1 HatnDlQO, 1997 0K 581 939 P2d 1138 {()l(Ja , 
1997), as corrected, {Aug. 21, 1997). 

•· $ 15,000 awarded to parent& of nine-year-old boy; ma1pt'ac0oo suit: death caused by explosion Ck.lrtng 
tonsilleclomy surgery performed by defendant, when electrical instrument was applied to throat of d&codont after 
nurse had given e1her as anesthetic; decedent's lungs were so severely burned that ho died within few hours. 
McK/nQCY y. frpmly 386 $ .W.2d 564, 12 A.L.R.3d 1Q11 (Tex. Civ. App. Tyler 1964), writ refused n.r.e., (Mar. 24, 
1965) and (disapproved or on other grounds by, Spargt,r v. Worley H-osphal, Inc., 547 S.W.2d 582 (Tex. 1977)). 

-- S 850.000 (wtllch included $ 100,000 for parents.' pecuniary loss. $ 500,000 for loss of companionship and 
society and for m&ntal pain and anguish, and S 250,000 for child's oonscious physical ;md mental pain before 
death); nine-year-Old boy, kld<.ed io the stomach by another boy, dN?d because of the negligence of hospital and 
physician in failing to provide prope, treatment: ok:lest of five children; described as a healthy happy child who i ked 
music and was always wilting to Mtp anybody. BtQwosyiJ[e Medical Center V, G@cl8, ]04 S,W.2d 68 (Tex, ADD· 
C-prpus Chdsti 1985/. writ refused n.r.e .. (July 16, 1986). 

1•301 From seven through 13 years old - ExCe$siv6 

Under the particular circumstances of the following cases the courts hekl that awardi of compensatory damages 
for the death from medical malpractice, other improper medical treatment. or related product claims of a child from 
seven thtough 13 years old we<e elCcesslve. such as awards of -

- S 9 mlt lon lfl noneoonomic damages for wrongful death of 11-year-Qld chikl who had fatal asthma attack i:n 
SChOOI and wncre schOOI assertedly did not adequately assist cllild during atta~; mother testified she missed him 
running lhrough hOuse. playing with and arguing 'Mth other l<Jds. his hugs and kisses and "everything about him"; 
testified they were never separated overnight except tot one hospital stay; however, little evidence concerning 
specific nature of relationship between mother and son; little comparlsoo of mothers life now to her tJfe before 
child's death, and no testimony about impact death actually had on molher life or life oC ramily; new trial Qfdered. 
Gonzalez v. Hanford Elementary School Dist., 2002 Wl 1023719 (Cal. App. 5:h Dist 2002), 
unpublishedfnoncitable, (May 22, 2002). 

- $ 1.5 million for wrongful death of 11-ye.ar-old chiid, per remiUitur, rather than$ 5.2 million awarded by jury, 
when child who had juvenile diabetes was treated by ChriStian Science spl1itual healing ,athef than modem 
me<ticine which couk:I have saved him. Lundman v. McKown, 530 N. W.2d 807 (M·nn. Ct. App. 1995). 

-S 131,342 where nine-year-old son of naval cmef petty officer died as result of refusal of care by government 
hospit.al; ct.am.ages computed by using pcobabae earning period of 39 years. multiplying thal figure by lh8 median 
eaming year of father ($ 6,708) and commuting this by using 4% interest table; hek:I excessive on g,ound that 
father's earnings shouk:I have been reduced by necessary and ordinary living expenses. W,'//J'ams v. U.S., 435 F.2d 
804 lfS:l Cir 1970) (applying Rhode Island law). 

From seven through 13 years old - Adequate 

Under the particular circumstances of the follOwlng cases the courts held that awards of oompensatory damages 
for the death from medical malpractlcc. other improper medical treatment, Qf related product claims or a child from 
seven through 13 yea.rs old were adequate, such as awards of -

- $ 125,000 wrongful death where dlik:I died at age 13 from effects of diabetic ketoacidosi$, allogedty as result of 
hospital's negligence. Havard y, Children's Clinic of Southwest Louisiana. Inc .. 722 So. 2d 1178 (La➔ Ct. Apo. 3d 
Cir. 19981. 
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- S 10,000 to each parenl of 10-year-old who d ied of complications from operation for acute appendicitis due in 
part to negligence of anestheti5t trial judge concluded that patents were only entitled to nominal amount of 
damages for kiss of love and affection becavse of their fai ure to fulfill their patentaJ responsiblJity of financial 
support, tutorship, welfare, and medical assistance, as well as leaving child to be raised by his grandmother; court 
found that amount of love and affection was not that of normal paroot.child relationship. P.'erre v. La.1/ie Kemp 
Qh8n'tYHoso,, szs So. 2d 614 {La, Ct App. 1st Cit, 1997). writ dollied, 515 So. 2d 1111 (La. 1987). 

From seven through 13 years okl - Inadequate 

There is CMG law hOlding that awards of compensatory damages for the death from medical malp<actice, other 
impr'oper medical lfealment. or related prnduct claims of a chiJd from seven throvgh 13 years old were inadequate, 
such as an award of --

-- $ 15,000 for survival damages for final 32 hours of 13-year-old's life who died ftom effecis of diabetic 
keloacidosis, allegedly as resu11 of hospital's negligence abuse of discretion, al1hough evidence did not support 
finding that cM d had speciftc fear of death although she might have suffered enxie1y: awards of ·bystander" 
damages of $ 10,000 to mother and $ 15,000 10 gnmdmother, who was legal custodiM or child, also abuse of 
discretion, raised to $ 25,000 each. Havard v. ChiJdnm·~ Clinic of Sourhvtest Loulsfa,ia {QC, 722 So, 2d 1118 (La, 
CL Aea. 3d Cic, 1998). 

["33) From 14 until 21 - Not excessive 

Und8r th8 particular circumstances or the following cases the courts held that awards of con,pensa1ory damages 
fet tile death from medical malpracbcc, other improper medical treatment, or related product claims of a child from 
14 until 21 years old, were not excessive, such as awards of -

-- $259,375 pain and suffering. $ 778,125 for loss of normal life for 40 hours until death, and$ 1,556,250 f0< 
pecuniary loss to parents ol 15-year-old patient who died from opiate overdose after city paramedics failed to take 
him to hospital in response to emergency services request; as to pecuniary loss. jury could pre.$Ume that patents 
woukt have both benefitted from continuation of their son's life, in addition to having suffered •subs.tantial" loss from 
his death; had active lifestyle, friends, and 9()0d 1elatlonshlp wl1h f11mfly. Abruzzo y:. Cllv of Park B•'doe, 20 '3 IL App 
/1st/ 122360, 378 IIF. Dec. 259, 3 N.E.3d 824 (An:;,. Ct, 1sr Dist, 2013), 

-· $ 1 million for pt'lin and suffe<ing and$ 250,000 for disability In medical malpractlca survival action, basod upon 
failure to dla.gnose and treM Infection, In Which 17 •year-old patient suffered through beginning stages or shock l)(iet 
to readmission to hospital; he experienced severe armpit pain, rising 1emp01atum. shock, renal failure, confusion, 
and loss of resptratory function, and he was conscious for about 26 hours whi.k! painful proc&dures wE!re b&lng 
performed on him: suff&rud significantly n,0(8 than h8 would have if he had been diagnosed propefty and the 
progression or Infection to strcptocoocal toxic shoek syndrom& had been prevented. Pantaleo v. Our Lady of 
BiSut{OCliOn Mt dical CgQtgr,, 297 PL ADD, 3d 266, 231111, Qec 421, 696 N.E.2d 717 f1st Dist 1998}. 

- S 450,000 fOf mother's loss of love, affection, services, companionship, and society as result of U -year-old 
Child's death from failure to promptfy drain fluid after open heart surgery; child's life expectancy after heart operation 
woukl have been between 10 and 20 years; was mothe(s only son, had loving and emotionally close relalion$hlp; 
child was full of life end enjoyed normal active chik:lhood: mother slepl on oot in child's hospital room; S 63,000 for 
mother's mental anguish over seeing deterioralion and death also no1 ex.oesslve where he suffered developlng 
respiratory distress from fluid buildup and fear that he was dying; S 125,000 for child's pain and suffering prior to his 
death high but not abuse of discretion where he suffered before he died, no1 onty from physical pain, bvt from 
mental pain and anguish; less than 24-hour petiocl du-ring which he suffered. IQ re (dpd!'qqt Review PaoCI Bilello, 
621 So, 2d 6 (La Ct APP 4th Cir 7993). writ denied. 629 So. 2d 1139 (La. 1993). 

-· $ 150.000 wrongful death, plus S 50,000 for pain and suffering of decedent, to mother of 20-year~ld woman 
who died four days after attempting suicide by swallowing pills; malpractice action for failures in te5ting and 
diagnosing liver damage; as to decedent's pain and suffering, unde, full restraints she ex:perienced vomiting, soiling 
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her bed with dark. foul-smclllng urino and roddiSh-brown diseharg,e from mctum: mentally regressing from violent 
hostility exhibited by screaming, hollering, and refusal of food and drink to a "passive" lack of response; high fever, 
although daughter was i::,tOblem Child, loss to ca,etaker mother could not be said to be not as great as it would have 
been in opposi1e situation; mother underwent diffiaJII emotional phases during hospitalization. Bowne v. Seventh 
Ward General Hosp., 546 so. 2d 191 (Ls. Ct. App. 1s.r a,, 1989J. 

... $ 28,000 where 18-year•olcl son killed 8$ result of dental malpraccice in operating room immediately following 
exttacUon of two wisdom teeth; in 900d health except for asthma; haO beon emptoyed; was member of ctose family: 
fathet retired. McKJnlev v. Y.'ze, 563 S,W.2d 505 {Mo, Ct APO, 1978}. 

From 14 un61 21 • Excessive 

Under the particular Citeumstances of the following cases the courts held that awards of oompensatocy damages 
fo, the death trom medical malpractice, other improper medical treatment, or related product claims of a child from 
14 until 21 yeats old, wcr& GXC8$Sive, such as awards of -

-- $ 12,000 k>r medical expenses of 14-year-old ohikt wtio died from failure to promptly drain fluid after open heart 
surgery; while S 26,803.50 was total hospital bilt includrlg original surgery; plaintiff did not point to any portion of 
that bin representing charges incurred as resutt of neg1igence of defendants in failing 10 property treat the fluid 
buildup; award eliminated. In re IAedjcal Revjew Parml Bilello, 621 So. 2d 6 (La. Ct. App. 4th Cir. 199.1). writ denied, 
629 So. 2d 1139 (~. 1993). 

H S 20.000 awar(Jed to parents of 15-year-old girt vAlo died as a result of an Army physician's negligence in 
misdiagnosing tne decedent's condition and failing to admit her to the hospital: death was caused by diffuse 
myocarditls; $ 15,000 awarded for loss of future sorvlcos and $ 5,000 awarded for tno decedent's pain and 
sutrtrillg. Poyser v, U,.$,. 602 f, SUPP.. 436 (D. Mass. 1984) (applying Massachusetts taw). 

--$ 4 million ICM·ered to S 1.2 million per remittitur for pain and suffering enduuxt t>efor& death by decedent, a 15-
yeiar-old student. in m&dical matpractioo and wrongful death action. Johnson v. Queens-Long Island Medical Group, 
P.C., 272 A.D.2d 524. 708 N. Y.S.2d 134 (2d D•pl 2000). 

-- $ 100,000 (new trial on isS'Je of damages ordered unless ptaintiff stipulated to reduce vercftet to S 25,000) where 
death of 17•year-olcl youth suffering from acute >Aral hepatitis hastened by negligence of hospital In replacing 
defective tu:bes on respirator. Jones v. Cily of New York, 57 AD.2d 429. 395 N. Y.S.2d 10 (1st Dep't 1977). 

-- S 400,000 to widow of deceased psychiatric patient who committed suicide after leaving psychiatric hospital 
without authorization or notice of staff; student in third year of oollege; suffering from acute and incapacitating 
mental illness; supponed exclusively by widow; new trial ordered. Lichtenstein y, Monteftore; Hosoi/al and t&ediC81 
Center. 56 AD.2d 281, 392 N. Y.S.2d 18 (1st D,ep't 1977). 

H $ 25,000 reduced to S 19,000. awarded to father as administrator of his 16.year-old deoeased son's estate; 
death due to negligence of hospital and of doctor; deceased was an exoenent student of exemplary habits, having 
never taken intoxicanls, and was very active In church work.. Methodist Hos.Qital y, BaJJ, 50 Tenn, APD, 460. 362 
S,W2d 475 !19611. 

r3sJ From 14 until 21 • Amount flx-cd by court 

There is case law in which the courts fixed lhe amount or an award of oompensatocy damag&S fOf the death from 
medical malpractice, other Improper medical treatment. or related prOduc.t claims of a child from 14 until 21 years 
old, determining sums such as -

•· S 100,000 for damages up to decedent's overdose where mother warned doctor, wtlo had prescribed medication 
over 19 months to 18-year-old daughter as method of controlling her weight while pursuing modeling catocr, that 
she was addicted 10 drugs and might be suicidal. but he nevertheleu gave daughter another ptescription and she 
overdosed and died ont month later; her oondilion grew progressively worse, and dependency on drugs became 
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gfoator alld g.roator so that commission of crime to sustain habit became necessary: physical health and mental 
OOnditioo became progresSivel'y wof&8: S 75.000 fot ov-erdose a,~d period or ho.spitaliuition: never did recover 
oo«lpletety from comatose state in which she cnlcred hospital: as to pain, doopooss of coma diffcrca: upon 
numerous occasions she would thrash about wikUy and even al1empl to detach some ot tubes and other 
instruments, necessitating her being restrained physicaDy by means of straps preventing her movement; made 
number of noises which to her mother sounded like moans and groans; factor of rendering daughter unconscious .. 
causing he< stay in hospital for month under extremely arduous oonditions. and being deprived of her liberty and 
freedom for this period; S 6,000 to each parent for wrongful death, 1/dlere reCOfd amply demonstrated love and 
affection that these parents bore for their chikl a$ reflected in their numerou$ attempts to aid her; parents not only 
suffere<t <h.Jring their daughlet's drug addiction, but were forc:ed to endure torment of her slow death in hospital; S 
11,124.65 special damages. Arous v, Scheooearell. 489 So, 2d 392 tla, Ct APR 5lh Cir, 1986}. writ denied, 494 
So. 2d 331 /l8. 1986). 

From 14 until 21 • AdeQuate 

Under the particular circumstances of the following cases the covrts held tha1 awards of compensatOf)' damages 
to, the death from medical matpractlce. other Improper medical tre3tment, or related product cl31ms of a ctiild from 
14 until 21 years old. were adequate. such as awruds of -

- $ 127,679,73 where 14-year-old dle<t of complications of staph infection stemming from ingrown toenails which 
medical center had misdiagnosed as tonsillitis and upper respirt11tory infection; award exactly equated amount 
expert found for 10$$ of household contributions. and plaintiff argued that this meant no award for loss of future 
eamings; eicpert's calculations for decedent's future earnings we-re premised upon conclusion that he would 
9radua:e from high school or obtain degree. but he had not yet obtained his high school diploma, and jurors were 
not required to believe thal he would do so; if j ury concluded that decedent wwld no1 graduate from high school, 
they could have used household con;ributions figure as approximation f01 his Mure eamings;. Stewaa v. Medicl'tl 
Center Qf CeOltal Qeo{Wa, Inc, 239 Ga. APO· 90, 52Q S.£2d 147 09991. 

- $ 8.000 to father and S 86,000 to mother for general damages where 14-year-otd mentany and physlca1ty 
dlsablOd child died from hypoxia as result of nurses' negigence: awards low but adequote. Odom y; State ex ref+ 
Dept of NC<>lfh a/ld Hospi't.tls, 733 So, 2d 91 (La. Ct, APP, 3d Cir, 1999}. 

- $ 50,000 award in mother's wroogtul death action against state hospital alleging hOspitaJ vlolate<I standard of 
care in providing psychialric care for her 19-year-okl daught&r who committ&d suicide and had significant history of 
depression. Mississippi Staia Hosp. v. Wood. 823 So. 2d 598 (Miss. Ct. App. 2002/. 

- S 50,000 to mother and$ 20,000 to father fcx wrongful death of their chikl, 15-year-old student who did not 
contribute monetarity to household of either parent; action for medical malpractice and wrongful death. Johnson v. 
Queen$•Long lslf,nd /Aedlcat Group, P.C., 272 A.D.2d 524, 708 N. Y.S.2d 134 (2d Dep't 2000). 

('37) Decedent's age unspecified • Excessive 

Under the par11c:ular elrcumstances of the following cases the courts held that awards of compensa1ory damages 
for ma_,racticc Of similar actions causing death of a child whose age was unspecified were excessive, such as 
award.s of •• 

- $ 8 million wt18f8 t881lagod daughter died ffom lupus which was misdiagnosed by doctor: damages, which were 
groo1or than roqu,estod by plaintiffs. were so excessive that they could only have been product of passion and 
emotioo ba$&d on father's emotional t8'stimony rath8t than resull of r800f'd prasonted. Gl.tbman v. Do La CNz. 954 
So. 2d 60 (Fla. 3d OCA 2007). 

- $ 450,000 where minor girl died as resu1~ of negigent injee1ion of toxic drug in spine wflile undergoing 
chemotherapy for leukemia; lived for nine days after injection; parents told nothing could be done to prevent death; 
mental anguish; pain and suffering; trial court did not abuse its dlscretion when jt ordered new trial on issue of 
damages. Bttot•'st MemoriBI HQAA•'U~( Inc. v. BP.fl, 384 Sn. 2d 145 (FIR. 1980J. 
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Death from Other cavses 

("38) From blrtn through age s1x • Not excessive 

Under the partiou1ar circumst.anoes ol the fo!lowing cases the courts held that awards of compensatory damages 
for the death of a child under seven years of age, from causes othef than vehicular accident:s or malpractice, were 
not excessive, such as awards of •· 

•• S 1 million past and future pain and svfferin9 to each parent of four-year-old $00 who drowned in amusement 
theme park's man-made watenvay; unrebuttecl evidence that parents suffered atnost oomc>lete, ful personality 
changes since loss of son and that their grief was over.-.tlelmilg, genuine, and crushing. Watt Disnev World Co, y. 
Goqde,, 5()1 So, 2d 622 (FJq, 5th DCA 1986J. 

•• S 21.5 million In damages for drowning death of slx-yoar-old summer camp attonclec, with S 6 million for past 
grief, sorrow and mental suffering: S 5 trillion for future grief, sorrow and mental sufferi.ng: $ s mllllon for past loss of 
society; $ 4 million for future loss of soc:ioty: and S 1.5 million for child's pain and suffering; j ury hoard evidenoe 
about loss suffered by two young parents and two sisters; one of dececlenrs sisters was his twin. and she was 
present at time of drowning; child's family suffered devastating toss in very tragic manner. Kolodzioj v. Justice Park 
Qisfrict, 202Q IL App (1st) 191032-U, 2020 Wl 5250261 (Ill. App. Ct 1st Dist. 2020/. 

•• $ 25.000 awarded to parents of child who died four days after birth; pregnant mother fell on assertedly defective 
street causing premature birth; life e>q>ectancy of 72.03 years. City nf Loufsv,'J!e v. Stuckenborg, 438 S.W.2d 94, 4Q 

A L8r3d 7213 (KY· 1968), 

•• $ 100,000 to eacn patent of five.year-old child whO was electrocuted when he came Into contact with energized 
metaJ skin of mobl'8 homo: was Oldest son In family conslstW'lg of four other chlkiren: patents shared close and 
loving relationship with their son and wore having difficu1t time accepting his death; wore unable to rntum to mobile 
home; awards high but not abuse of discretion. Calhoun v. FoderatOd Rural Elec. Ins. Co .. 571 So. 2d 672 (La. Ct. 
App. 3d Cir. 1990), writ denied, 577 So. 2d 14 (La. 1991). 

•· $ 5,000 award on behalf of minor sister of lhreEHTionth~ infant who died in apartment fire caused by defeciive 
electrlcal cord; had close relations-hip wilh infant. Levine v, Uve Qak Masonic Housing, Inc., 491 So. 2d 489. 33 Ed. 
Law Rep. 972 (La. Ct App. 3d Cir. 1986), writ denied, 495 So. 2d 303 (La. 1986). 

•· $ 280.000 awarded for deaths of two-year-ok:I and three-year-okl children severely bumed when propane 985 
tank exploded causing house to b1Xn; mother received seoond and third-degree bums on face and arms, covering 
36% of body: had three skin graft operations and required physical therapy; son lived only one day, daughter lived 
for one month. Knockvm v. Amoco Oil Co., 402 So. 2d 90 (LEt. Ct. App. 1st Cir. 19ao;, writ denied, 409 So. 2d 616 
(I.e. 1981) and writ denied. 409 So. 2d 616 (La. 1981) . 

•• $7,869.60 (repr8$e.nting S 369.60 special damages. and $ 7,500 for loss of love tind affection and for pain i,nd 
suffering); four-year-otd boy; deoedent lived for a little more than seven hours after drink.ing weed killer on open 
premises owned by town, during which time he was violently a.nd s8'1ousty Ill; survived by mother and older brother. 
Spet,,·s V. rravr..'lCG Ins, Co, 241 So, 2d 303 (LO, Ct APO, ZS( CiG 1970) . 

•• $ 15 million it1 pc-oducts liability wrongful death acUOO to parents of four-year-okl boy wf'lo was electrocuted when 
he touched a f\oor tamp at his hOme: awatd hiigh but not abuse of dlwetlon. fo,s(Qr y. Qgtpl,qg JndUSlricS, toe, 55 
s. W.3d 385. Prod. Uab. Rep. (CCH) P 16224 (Mo. Ct. App. s.o. 2001). 

•· $ S million for pain and suffering before death when father fatally felled his six•year~ld daughter with one blow 
of his hand, and then went out to dinner as she lay on baltlroom floor k:>sing consciousness over next eight to 10 
hours; doctors at hospi1a.l where she was brought after she stopped breathing that night testified that her btain had 
been sweDing f0t six to 12 hours before any medical treatment took pla<;« eight to 10 hours must have seemed like 
etemity a.s chikt waited and wondered wnen someone would come to comfort her and help make pain go away. 

J.ames Hood 

ROA 682



Pa9e52 of90 
70 A.l.R.71h 6, "38 

Launders v. Steinberg, 39 A.D.3d 57, 828 N. Y.S.2d 36 (1st Dep'r 2007t, affd as modified on other groonds, 2 
N. Y.3d 930, 845 N.Y,S,2d 215, 876 N,E.2d 901 (2007). 

- $ 100,000 where two-year.old &eeidentalty shot by k>aded shotgun while play.'lg in office: while father did not 
testify about hls relationship with chlkl cw about any future plans he had made with his son, he did testify to gt lsly 
dotails of discovering chilcts bOdy: trial court had opportunity to Ob$erve father and assess his emotional demeanor 
during his testimony: this affotded some insight into his mental anguish . Plasenda v. Burton, 440 S.W.3d 139 {T&x. 

APP HOUSlO'I 14th DiSl. 201JJ. 
- S 3.7 million plus S 5,100 expenses associated wilh death of six-year-old who wandered away from his special 

educaUOn classroom and drowned in lnigatloo canal. Hui v. Sun11ysidt1 SchOOI o;st No. 201. 132 Wash. App. 1015, 
2006 WL 775164 (Div. 3 2006). 

('39] From birth through age six - Excessive 

Under the particular circumstances of lhe rouawing cases the coons held tha! awards of compensatory damages 
for the death of a dlUd under seven years of age, from causes other than vehicu:tar aocidents or malpractice, were 
excessive, such as awards of -

- S 20.000 (romiltilur i l'l amount of$ 2.500 ordered); four-year-old child kiled when he fell into grain auger; no 
fixed criteria to measure damages for death or rour-ycar-0ld child.; remittilur with.in sound discretion of trial court. 

Saur Ettdirra Co, r, &roandfz, 10,s Ariz, 143 472 e2a 12, 49A.L.R.3d 925 f t97QJ. 

- S 250.000 to mother for wrongful death of six-year-old son shol by husband who was estranged from mother, for 
failure of poboe protection or mother and son: remittitur of damages in excess of $ 100,000 as no award in excess 
ot S 100,000 for death of child had been sustained. Raucci v. Town of Rolterdam, 902 F.2d t050 (2d Cir. 1990) 
{applying New YOfk law). 

- $ 500,000, lowered to S 350,000, for four•year-okl daughter's pain and suffering to mother, and $ 250,000 for 
future pecuniary loss for wrongful death when foster brother fel on child and caused lacerated and ruptured liver; 
chid received no care and later became disoriented, fell dovm s1airs, and was unconscious when brought to 
hospital; pecuniary loss award reversed where mother had neglected child a.nd lost OJStod)' of her and other 
chi clren, so mother failed to establish existence of circumstances to indicate that she had reasonabte expectation of 
future assi-stance from ch.Id. Estate of Pesante ex rel. Pesante v. Mundell, 37 A,Q,3d 1113, 82:9 N Y,S-2d 390 (4th 
Deol 2QQ7J. 

- S 250.000 dam3ges for pecu.ni3ry loss to four-year.okl who died under undlsCIOSod cifcumstancos, redueod to$ 
125,000 and award for parents' past and future psychological Injury <educed from S 1 million to$ 700,0()(). M6ted:m 

v. C,(y of New Yoct 220 A Q,2tf 563, 632 N. Y,S,2ct 812 f2d QQI,X 199SJ, 
- S 602,345 (r&duced to$ 39,845. which inelueled S 37.500 fot wrongful death and S 2,345 for stipulated expeosM 

fo, funeral. and the like): five.year-old boy; unspecified cause or death. RiWra v. MotJti'tol!o Conttal SchOO! Dist., 51 
A.0.2d616, 377 N.Y.S.2d 822(3d O.pT 1976) . 

- S 125,000: r&Cluced by trial court to S 23,500 but increased on appeal to$ 35,000; four.year-old boy drowned 
when he fell through ice covering pool ol water accumulated at oonsl!uction site. Amerman v. Lizza & Sons, Inc., 45 
A.D.2d 996, 358N.Y.S.2d 220(2d O.pT 1974). 

- S 80.000 (reduced by remittitur lo S 35,000); 1~month-old gir1 drO'mied in pool at day nursery: estimated two 
minutes of pain and suffering . Landreth v. Reed, 570 S.W.2d 486 ITex. Civ. App. Texarkana 1978). 

- $ 30,000 (dlvlde<t S 15,000 for io.s of componio<lshlp and $ 15,000 for loss of services unm Infant attalne<t 21 
years of age); 20•month-old boy \\tlO drowned following break In Irrigation ditch: affirmed as to $ 15,000 for loss of 
companionship: awatd reduced by$ 15.000 awarded for loss of services. ChJtl<' v. lciele ltr. Disl., 72 Wasll. 2d 201, 

432P,2d 54 1 l19§V. 
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r •o1 From birth through age six - Amount fixed by court 

Under the particular circumstances of the follOWing cases lhe courts fixed the appropriate amounts of awards of 
oompensato,y damages for the death of a child under seven years of age, from causes othtN than vehicular 
accidents or malpractice, determining s.ums such as -

- $ 75,000 whe<e two son-s, 89ecl two and three yearJ, of yoong couple, dro-Hnecl when sh4! hit bfidge and -sent 
car into water: father drowned try'ng to rescue one soo. Complaint of F8rrel1 Lines tnc,, (S, S. Afdcr,n Nep((ine). 389 
F. Supp. 194, 1976 A.M.C. 1664 (S,D. Ga. 1975). 

- S 125,000 for pecuniary loss caused by wrongful death or three-year-old son of sONlceperson who feU out of 
seventh-story windOw In mili tary housing apartment: father claimed child had great potential; S 100,000 for predeoth 
pain and suffering where atthough unclear how k>ng hi) remainQd consCiOus, he did endur'e some pain and 
suffering~$ 100,000 each parent fOt loss of oonsottium; falher discussed difficully in explalning 10 his other' chfld,cn 
why their brother had to die. and explained how he and his wife were stil in mourning for their first t>orn son. Benoit 
v. U.S., 2001 Wl 567737 (Ct. Fed. Cl. 2001). 

- $ 1.8 million{$ 900,000 to each parent); wrongful death of child under age of five when conaete wall in United 
States Navy personnel housing area collapsed; mental pain and suffering of parents was real and intense end 
woukt remain part of their lives fOr' many years. Williams v. U.S., 681 F. Supp. 76.1 (N.D. Fla. t988} (applying 
Florida law). 

-· $ 50,000, with S 25,000 to each parent of two,year-old son who drowned in tt sewerage oxidation pond k>cated 
o,~ appeneos· p,operty: interest added to award. Gtd/Jot y. Eisheauoo's P@rttdlse, /rte., 451 So, 2d S68 (La. Ct. APP. 
1st Cit. 1983! . 

•• S 75,000 where Six-yoor-old bOy drowOOd In swimming poOI of motel Where he, mochet and siblings livod: 
affectionate chikt. Gaufl v. Tablada, 400 F. Supp. 136 {S.D. Miss. 1975J, afrd without opinion, 529 f.2d 1405 (5(/J 
Cir. 1976) (applying Mississippi law). 

•· S 4,325 million consisting of S 75,000 for wrongful dealh or 22~ay-old infant when father threw her down and 
he, head hit couch's wooden edge;$ 1 million for infant's oonscious pain and suffering where she had some level of 
cognitive awareness of pa.in that continued for two weeks prior to her death; S 250,000 for intentional inflicdon of 
emoliOnal distress where mother testified about holding infont In hospital as she died. and S 3 milllon in punitive 
damages. Pr,rker v. Jones, 70 Misc. 3d 1202(A), 135 N. Y.S.3d 807, 2020 \NL 7550722 (N. Y. Sup. Ct. 2020). 

From birth through age six . Adequate 

Under the particular circumstances of the following cases the courts held that awards of compensatory damages 
for the death of a chlkl under seven years of age. from causes other than vehicular accidents or malpr'3C6oe, were 
adequate. sucn as 3\"3rds of -

- S 700 to parents of thJee-year-old child found dead beneath 240-pound spot welder which had fallen on child: 
net pecuniary kiss rule adh8r8d to. KOQVI v. Sotlhetrn, 150 Colo 376 372 P,2d 737119621. 

•• $ 50,000 to father for wrongful death of 18-month-Old son in nre; although fathor took care of Child so tnat 
mother could go to work and was allegedly devastated by child's death, father had daughter that he neither visited 
nDf supported and father essentially abandoned o:her son conceived and born after Child's death. LABianc y, 
B,eaU'X', 777 So. 2d532{La. Ct App. 5th Cir. 2000}. writ denied, 788 So. 2d 428 (La. 2001). 

- S 2.500 to father where 1hree-month-old infant and mother died in apartment fire caused by defective electrical 
cord; fathet had not et1Joyed close relati"onship with his son; S 5,000 award on behalf of five-year-old sister for 
infant's death atso upheld. Levine v. Live Oal<. Masooic Housing, /r)c,. 491 So.. 2d 489, 33 Ed. Law Rep. 972 (La. Ct. 
App. 3d Cir. 1986). writ denied, 495 So. 2d 303 (Lo. 19~). 
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- S 15.000 awarded to mother of six-year-old chld who was killed as a result of his foster parenrs negligence In 
leaving a loaded pistol 011 a ciosot stiolf 't\'here it was oosily acoossiblo to tho ctii1d; award inciuded S 10,000 to, the 
wrongful dealh claim and S 5,000 fo, tho survival daim; in finding tho award to be adequate, the court noted that the 
Child had spent only half hts life with h~ mother. Qalhgy y. Bemard, 467 So. 2d 9 (La. Ct. App. 1st Cir. 1985/. 

- $ 0 for children two and three years okl, died in apartment fire; plaintiff stepfather never knew them or loved 
them or contnOuted to their support. Cosey v. Allen, 316 So. 2d 513 (La. Cl. App. 1st Cir. 1975). 

- $ 4,500 (which included $ 3,000 to mother for toss of son, and $ 1,500 f0t pain and suffering of son prior to 
death) where five..ye:81-old boy beaten to death by fosier mother with whom ch!ld was P'aoed by the Department of 
Public Welfare Vonner v Sittre Thtooah Deal gf Pvb{ic Welfare, 258 So. 2d 93 {Lp, Ct, ADD 2d Cir. 1972), writ 
iswed, 761 f tt. 455 259 So. 2d 911 (19721 and judgmen1 amended, 273 So, 2d 252 (LB 1973>. 

- $ 7,869.60 (representing S 369.60 for special damage.s, and$ 7,500 for loss of love and affection Md f0< pain 
and suffering) for four-yeru-old boy who lived for a little more than seven hours after drinking weed killer, during 
which time he 't\'aS violentty and se<lousty fll: survived by mother and other brothor. Sooars Y+ Travercrs (/lS, Co" 
241 So, 2d 3Q3 lLa, CL dPP, 1Sl Cit, 1910/. 

- $ 4,200 where six-year-old drowned in neighboft pool, even though the a-ward, Jes, 50% oomparattve 
negigence. would jus1 rover funeral eXPenses. Death of Lofton Y, Green 1995 OK 109, 905 P-2d 790 lOkla 199:;J. 

From birth ltlrough age six • lnadequa1e 

Under the particular circumstances of the folowing cases the courts held that awards of compensatory damages 
for the death of a dlUd under ,even yea,rs of age, from causes other thM vehlcutar aocklents or malpractice, were 
inadequate, such as awatds of -

- $ 0 for destruction of decedent's power to earn where four-year-old child fell to his death from stairway at 
rooetracl<; Jury W3S required to retum some amount. Tm1W8Y Porte Bociao AM'U v, Gtillla 834 S W.2d 667 (Kv. 
!ml-

- SO for three claims: loss of pawcr to labor and eam wages of tive-yea1-old chid who died in motel pool, child's 
pain and suffering. and loss of consortium to par6nts: inference exis1s in wrongful doa1h actions that child wouJd 
have had soma eaming pO\vet"; prior to his drowning. child was healthy with no indication of any disability thal would 
provon1 him from ea,ning wages during his lifetime; court rejected argument that jury could infer from his father's 
lack of education and employment hislory, that child would not labor and earn money in his life; as to pain and 
suffering, surveillance video showed that child was conscious prior to entering the water and struggled to stay 
anoat; expert testimony described suffering of drowning victim prior to reaching unconsciousness; certainly chik:I fetl 
water filling his lungs and, as evidenced by his suuggle to stay above water. was aware 1hat he was drowning; as to 
loss of consortium, parents testified regarding memo<ies with child, emo6onal pain endured while child lin99red on 
life support following drowning, and IOS$ suffered after his death; evidence that father might had been less than 
attentive. such evidence went to amount of damages, not to entitlement to some damages for his loss; new trial 
ordered. Louisville SW Hotel LLC Yt Undsey 2019 WL 2147355 {KY, CL App, 20191 review granted. (Mar. 18, 
2020) and aff'd In part, re\fd In pa.rt on other ground$, 2021 m, 5984855 fKY1 202ft 

- $ 50.000 jury verdict raised by trial court to$ 150.000 to mother for wrongrul death of 16-month-old son In fire: 
mother had dOse relationship with son who was focus of her 11ro, was dovastated by son's dQath. and suffered from 
knowledge tha! people could hear son crying In fi<e. LeBlaac r. Breaux: 117 So. 2d 532 {Lq. Ct App. 5th Cll. 2000). 
writ deruoo, 788 So. 2d 428 {Ltl. 2001). 

- S 23,500 which trial court had entered after ju-.ry had retumed verdict of $ 125,000, increased on appeal to S 
35,000; four-year-0ld boy drowned when he fell through ice covering pool of water accumulated al conslruction site. 
Amennan v. Lizzs & Sons, Inc., 45 A.D.2d 996, 358 N. Y.S,2d 220 (2d Dep't 1974). 

('43) From seven thcough 13 years old • Not excessive 
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Under the particular circumstances ol the following cases the courts h~ld that awards of compensatory damages 
for the death of a child from seven through 13 years old, from causes other than vehicular accidents or malpractice, 
were not exoessive. such as awards of -

- $ 8.000 10 administratrix of estate of 11-year-old boy who drowned at construction site; father and mother and 
one other child in family. HIOl@S t South§m Foundarioa Coro,, 216 E, Suoe 554 (Q, D,C, 1963), judgment aff'd, 
326 F.2d 693 (D.C. Cit. 1963} (applying District of Columbia law). 

- S 75,000 (S 20,000 to parents under wrongful deulth statute: S 20,000 compensatory damages and S 35.000 
punitive damagM under survival act); 13-year-old gif1 drowned in swimming pool when arm was caught in 
uncovered fitter drainpipe at bottom of pool. Atlas Properlies, Inc. v. Didich. 213 So. 2d 278 (FUt 3d DCA 1968}, 
aff'd on other grounds, 226 So. 2d 684 {Fla. 19691 (disapproved of on other gtounds by, Lohr v. Byrd, 522 So. 2d 
845 (fig, 19881J. 

- $ 50,000 {which included$ 20,000 to estate and$ 30,000 to father for loss of services of sons aged eigh1 and 
nine years); boys were drowned when swept into storm sewer. Paqitt v. City of Keokuk, 206 N.W.2d 700 (Iowa 
1.Wl, 
- S 175,000 where nine•year-old who drowned in pool while on Girl Scout ovemi9hl a1 YMCA was an inteligent 

child who received ex.oellent grades. with nea.r perlect schoot attendance; k>ved science. was computer literate, and 
had already established career goals; was well liked by her peers and wa-s in good health. Mllfer v. Young Men's 
Chris1iar1 Ass'rt Of America, 690 N, W.2d 464 (Iowa Ct, App, 2004) . 

•• S 30,539.95 tor 12.year.Qld boy drowned In swlmm~g pool which was so mvr1<y that one coukt not see more 
than three feet below surface; no contributory negligence round. Bu,nort v, Tfgtjqns, 499 E.?d 1110th Cir, 19741 
(applying Kansas law). 

•· $ 10,000 to mother of 12;,ear-old boy drowned in a municipally owned swimming pool. Hooeyctnt v. City of 
td9aroe 253 So, 2d 597 (LB· Cf. App. 2d Cir. 19111 . 

•• $ 31,092.32 (which Included S 1S,000 to e3eh parent and S 1,092.32 to father as special damages); seven~year• 
old bOy drowned In deep pool in drainage ditch; defendant should have known of existence of hole and that small 
childron v.-ovld r,&8y in ditch, sinee they customarily did so when going to and from school. Tatum v. East Baton 
Rouge Perish, 2411 So, 2d 913 (La- Cf. App. 1st Ck. 1971J. writ refused, 258 La. 364, 246 So. 2d 683 (1971). 

- S 788.278.80 award'ed to parents of 10•year-old boy who died from in~uries suffered in fall from three.meter 
diving stand at school; malpractice action against architectural firm that designed swimming faciity. Frnncisc;o v. 
Manson, Jackson 8. Kane, IOC., 145 hf,'Ch, App, 255, 377 N,W,Zd 313 (1985) , 

- $ 1.007 ,857.64 for drowning death of seven.year-old chikl while on school field trip, where child had close 
relationship with his parents and sister. JOhOSOO y. WBSDinOlOQ County. 518 N.W.Zd 594, 92 Ed. Law Rep. 981 
(Minn. 1994). 

- S 1 million wrongful death claim as compensation f0< 134 year-old drowning victim's parents' and sister's toss of 
victim's guidance, support, and services; plaintiffs established bOlh par&nt<:hikt relationship and sibling refalions.h1p, 
which proofs were sufficient to permit damage awatd. Youn Wha Jung v. Village of RidgewOOd. 2014 WL 7463S99 
(N.J. Super. Ct. App. Div. 2015). 

- S 100,000 wrongful death and$ 100,000 for conscious pain and suUe1ing where 10 year old drowned in creek: 
as to oonscious pain and suffering, testimony that when chi1d1s body was recovered from creek his color was good, 
that witness detected pulse, and that child appeared to be "consciously vomiting," sufficed to permit reasonable 
conciusion lha1 decedent consciously struggled for hJs life for as long as an hour: as to award for wrongful death. 
decedent '8ft $Ul"IITll'ing mother. father, brother, and sister. was Wl foufth grade; after It was discovered that he 
suffered from dyslexia and this was treated, he showed marked lmptovement In his attitudo toward school and in 
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his performal\08 therQ; he demonstrated above average athletic ability. Cassar v. Central Hudson Gas & Elec. 
Qoa>., 134 A.D.2d672, 521 N.Y.S.2d 337 (3d DepY 1987). 

- S 500,000 to estate of nine-year-okl who was electrocuted by touching d()Vt'Oed power line: 4,200 volts of 
electricity passed through his body; he spun in circle three times .. violently shaking, unable to release wire. shouting, 
"Help me, help me•: for short lime after being removed from w!ro he appeared to be jertoog; chest and shO&s we.-. 
smoking; evidenoe that when someone comes In contact with power lirw, there is periOd of time in whieh individual 
experiences pain; fingers and hands appeared to be metted away; was still on tire in ambulance: extrema burns 
over most of his body. Wit:,um y, Cleve/Md Elec. JIIJJM Co., 74 Ohio App. 3d 41J1. 599 N.E.2d 301 18th Dist 
Cuyahoga County 1991 J. 

- $ 60,000 to mother or 10-year-old boy kilted In rau in apartm&nt building's elevat°' shaft; boy believed not 
oontributorlty negligcnl DS to cause or accident o\'ldonce showed that housing authority knew of frequent 
breakdowns of elevators Including lancMg ooors not dosing causing c1ova1ors to slop between floors as well as 
children's habitual u:S8 or playfng in and on roof ot el8Vators. Bethay v. Phifadefphia Housing Authority, 271 Pa. 
Sµper, 366. 41JA.2d 710/1979). 

- S 3 mlllloo In wtongful death ~ction to recover for death of 12-year~ child, who was killed in fire at state park; 
although no evidenoe of pecuniary toss, both paronls testified as to thQ.1r goot, shocit, and soose of toss. Kookt y, 

South CaroHne Deol of Pa& RecteatJoo and roua·sm. 324 s. c. 136, 478 s.E.2d 256 f1996J. 

- $ 1.01 milion to mo:her of 13-year-okt chik:I electroouted; S 500,000 mental angu~ h. $ 500.000 loss of society. 
and S 10,000 pain and suffering; only child, close affectionate rotation.ship with mother. Gui' S(0\9§ UtilitJOS Co, v, 
Reed, §59 S,W.2d849 lTex. J;pp, Housrgq 14.{h Dist. 1983J, writ refused n.r.c .. (Feb. 1, 1984). 

('44] From seven through 13 years old. Excessive 

Under the particular circumstances of the rouowing cases I.he courts held that awards of compensatory damages 
for the death of a ch Id from seven through 13 years old, from causes other than vehicutar accidents°' malpractice, 
were excessive, such as awards of -

- S 22.500 reduced to S 15,000; 12-year-okl gir1 with life expectancy of 53.68 years; in sixth gtade in school; kiOed 
In fire. Tedrow v. Ferr Des Moinos Community Stuvices, l11c., 254 ICYNa 193, 111 N.W:2d 62 (1962). 

- S 350,000 damages fOf' pain and suffering to parents of 12-year-old boy who died of hypothe.rmia dve lo 
sailboating accident while enrolled in summer camp which lefl him in icy water for almost an hour, reduced to $ 
200,000. Po/loci< v. Collipp, 124 A.D.2d 647, 508 N. Y.S.2d 34 (2d Depl 1986), 

- $ 31,000; new trial o,dered unle$S plaintiff would stipulate to reduce ve<dkt of$ 15,000. plus S 959 special 
damages; eight-year-old boy drowned at camp for handicapped children; had been suffetlng from convutsloos. 
diagnosed as grand mal epilepsy, had low normal 10 sco,e. and was known as a stutterer: medical testimony that 
the disease probabty could have been controlled had the boy lived. Kelsey v. camp Jetted Found:JtiM. Inc .. 23 
A.D.2d 717. 257 N.Y.S.2d 199 (3dDopl 1965). 

('45) From sevoo through 13 yoars old - Amount fixed by court 

Under the particular circumstances of thQ following cases the courts fixed the appropriate amounts of awards of 
oon,pensatOfYdamagcs for th8 death of a child ftom seven through 13 years old, from causes other than vehicular 
accidents o, malpraclice. determining sums such as -

- S 135,000 wtiE!f8 eight-year-Old son killed when he fell down unprotected mine shaft. Jeffery v. U.S., 381 F. 
Supp. 505 (D. Ariz. 1974) (applying Arizona law). 

- $ 80,000 - $ 40,000 eaoh 10 parents of seven-year-old daughter who drowned In canaJ at edge of playground; 
oriy daughter of covple. Lewis Y, F,reman's Fu® las Co 342 So, 2d 244 {Lit, Cl. App. 4th c,r. 1977J. 
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- S 3,250 (whi<::h inctuded burial expenses), plus S 500 for pain and suffering. to estate of 13-year-Qld boy inmate 
ot s.tate epilepUc institution killed by heat exhaustion whik! In heating tunnel. where evidence showed some 
posslbility tllat cteceased would assume a normal place in society: father. mother. and 11 brothels and slste1s 
surviving; S 10,975 {which lnel.Jckld burial expens0:s). plus$ 500 for pain and suffering awa,ded to ostate or s.econd 
13-year-old inmate killed by heat exhaustion in healing tunnel: evidence showed deceased of normal intelligence 
and had good ct\anoe ot assuming a plaoe in normal society. Syhreck v. State, 35 Misc. 2d 929, 231 N. Y.S.2d 563 
(Ct. Cl. 1962). 

- $ 3,140 (of whk;h $ 640 was for funeral expenses, and S 2,500 was for peQJniary loss) awarded to parents of 
10-year~ld girl struck on head by boy swinging on suspended rope over swimming pool: death occurred on 
follOwing day from resulting traumatic oerebral hemorrhage. Adam,.;: Y, U,S 239 E SuOD. 503 (£.Q, Okla, 1965J 
(applying Oklahoma law). 

- $ 179,417.49 inctuding $ 150,000 for lost future eaming capacity. awarded to survtvors of an eight-yea1-old boy 
who drownod as a resol1 of the federal govcrMlcn1's failure to guard or 10 warn of a da,,.gerous condition. BP:SP y, 
U.S., 613 F1 $(/DD, 469 IM D, Pa 1985) (applying Pennsylvania law). 

- $ 6 million In nonpo<:unJaty tosses for each of two brothers ages 13 and 16. and cousin age 14. who drowned 
when their boat sank: inadequate rescue search by Coasl Guard alleged; S 43, 76·1.69 fOf antidepressant 
medication to mother; $ 13,802.20 f<>< funeral expenses; mother of brothers completely boys by deaths; S 300,000 
suNival damages where boys undeniably were terrified by being stranded on sailboat as it gradually and eventually 
sank; physical struggles to save themselves were remaltable as they not only had to overcome wind, waves. and 
frigid ocean water, but were swimming against outgoing tide; physical and mental torture was severe. Hutd v. U.S., 
134 F. Supp. 2d 745, 2001 A.M.C. 1555 (O.S.C. 2001), judgment affd on other grounds. 3, fed. Apox. n. 2002 
A,M.Q. 159, (4th Cir. 2002) (applying Sovth carotina law). 

- S 3 milllon where 11-year-old dragged from his. famlly's tent and killed by black bear: United States Forest 
SeMCe emplOyOes knew of p,ior presence of and attack by aggressive bear at this campsite but did oot warn or 
close campsite. Francis v. U.S .• 2011 WI. 1667915 ID. Utah 20111 /apply1r,g Utah law). 

('46) From seven through 13 years old • Adequate 

Under the particular circumstances or lhe IOllowing c.ases tho courts held that awar& ol compensatory damages 
fOJ the death of a Chik:t from sevon through 13 years old, from causes other than vehicular accidonts or malpractice, 
were adequate. such as awards of •• 

- $ 201,648 to parents for loss of society, in wrongful death action against hotel arising from drowning of 13-year­
son in swimming pool that had no ifeguard; evidence of son's close relationship with both parents from numerous 
witnesses, no evidence of specific amount of economic loss due to son's death; no ind--.Cetion in record that jury 
failed to oonsider any proven element of damages. Johnson v. Best Westem Coro., 20'2 IL App (1st) 111837-U, 
2012 W'L §962576(1(I. App. Ct. 1st Dist. 2012/. 

.. S 110,000, with $ 70,000 to mother and $ 40,000 to father of nine-year-old drowning victim; child resided with 
mother. father lived out$ide of city and vi$ited victim lnfrequentty. Simmons v. l-'Yhiftinqfon, 444 So. 2d 1357 fLR. Ct. 
Apo, 2d Cir. 1984/, writ denied, 447 So. 2d 1071 (Lo. 1984). 

-· S 500 where 11-year-old g1r1 cficd In apartment fire; plaintiff father never contributed to her support and never 

knew her wo11. Cosev Y: Allea, 316 So, 2d 513 (La. Cl, ADD, fsl Cit, 1915). 

['4 7] From seven through 13 years old - Inadequate 

Under the particular circumstances of the following cases the courts held that award$ of compensatory damages 
for the death of a child from seven through 13 years ok:I. from causes other than vehicular accidents or malpl'3Ctice, 
were Inadequate. S\lch as awards of •• 
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•• S 10.000 where 13-ycar-old c:hlk:I was electrocuted on grandparents' p,opetty when he touched chain that 
contact8d un91ounded light ftl(lure: undisputed ew:t&nce that child was good child and studen1. was obedient; no 
countorvailing evidence that Child in poor health and not expected to llvc no,mal life span. Wj@'ams y, Woatev 235 
Ga. App. 8Q§. 510 s.E.2d 4§ {19981 (dis.approved ot on OUl&f grounds by, ROc;kda'@ HQSQ/UJI, LLC y, Evaas, 306 
Ga. 847, 834 S.E.2d 77 (2Q19J}. 

- S 40,000 total to parents where 12-year-old daughter who participated in parish basketball tournament drowned 
in hotel swimming poO,; S 15,000 lowest appropriate award fo, decedenrs pain and suffering prior to her death 
where testimony that she asphyxiated and oould have been conscious for time; as for wrongful death, S 1,000 
awarded to father who had distant relationship with his daughter, saw her infrequently. and never lived with her. $ 
225,000 to mother who raised her daughter alone, without help from father; at hospital, was kept waiting for 45 
minutes to see her child, and then she viewed he1 daughtets body with water coming out of her nose and mouth; 
daughter helped with her other children; theirs wa.s evidently a close and loving relation.ship, Tomer y. Parish qf 
JeffcrsoO D!!PVOh QCPL pl Recreation, 721 So, 2d 64 (La, Cf. App. 5th Cfr. 1999). writ denied. 735 So. 2d 63~ (LB. 
1999) and writ C!Qn;oo. 735 So. 2d 638 (u. 1999) and writ denied. 735 So. 2d 6J8 (la. 1999). 

- S 4,854.50 pecuniary loss upon death of 13-year-old glrl from carbon monoxide poisoning; girl in good health. 
receMng good grades.: good w0tker, held babysitting job: new trlal orde<ed on Issue of damages. Windus v. Baker, 
§7 AQ.2d 83.1, 413 N. Y.$.2d 67 {4th Dep't 1979) . 

•• $ 3,504 (which lnctuded $ 504 funeral expenses); increased to$ 5,504, to svl'Viving parents for wrongful death 
of nine-year-old boy; vnspecified cause of death. In re Manhattan Cas. Co., 29 A.D.2d 753, 287 N. Y.S.2d 748 (1s1 
~pl 1968). 

From 14 until 21 • Not excessive 

Under the particular clrcumstMces of the following cases the courts held that a"'-ards of oompensatO<Y Gamages 
for the death of a child from 14 until 21 yeat$ old, from cavses other thM vehicular accidents or malpractice, or 
from unspecified causes. were not excessive. such as awards of -

-· $27,748 (or which S 2,000 was for decedent's conscious pain and suffering) awatded to administrator of estate 
of 20-year-old boy who drowned whilo wort(kig as member of fishing boat crow: decedent was unmarried and 
surviv8d by both partmlS; had regularty oonltibut<Jd abOut S 20 per woek to $upport of parents: action under 
Grantham v. Ovirm Menhaden Fish;.,tfes, Inc., 344 F.2d 590, 19§5AM,C,, 1481 (4th CIC, 19§5). 

-· S 2.1 million to parents and siblings of 20-yea,-old man whO d.ied of Siekle cell shoek foUowing beala"lg by thlrCI 
person and mistreatment at hands of police who had been called in; docedenl had dose relatiOnship wilh and made 
economic contributions to famity; no proof that verdict result of passion or prejudice. Wright v. City of Los Angeles. 
219 Cal. App. 3d 318, 268 Cal. Rptr. 309 (2d Disl. 1990). 

- $ 1.8 million for 15-year~d boy kined when airplane crashed into garage in which he was working for his fathe, ; 
another of parents' three sons was al$0 killed; mo1her was speaking on telephone to son when crash oc:curred and 
father witnessed crash from outside garage; graduate of junior high school. intending to enter high school in fall; 
teachM testil\cd that he stood head and shoulders above contemporaries; friendly, polite, warm, active, and 
relgious: fatne< had close relatlonship; mother required medical attention for depression •nd anguish following 
doath. Coawoata Domln,'ctHJadoAWclon v, Know 251 So, 2d 18 (Fla , 3dDCA 12111. 

- $ 1 million fof pain and sufforitlg and $ 2 million for wrongful death where 15-yeat-old jwenile offender placed In 
child caring Institution was electroooted by faulty wiring behind freezer where he was told to sweep; as to pain and 
suffering, expert te-stmony that dooedent was conscious for up to 15 seconds whl'8 he was being electrOC\lted; as 
lo wrongful death, while institution contended lhal his life could not be worth $ 2 million because he "invariably" 
would have ended up in prison, unrebutted expert testimony that he woukt have been expected to earn 
approximatefy $ 708,000 in his lifetime, even without high school diploma, and testimony as lo h's various positive 
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attributes. Deoartment offfl,mea Resources v. Jobnsoa. 264 Ga ADP, 13Q, 592 S.E2d 124 (20Q3t. judgment atrd 
on other g,ounds. 278 Gp, 714. 60§ S.£24210 f2004). 

-- $ 113,000 ($ 13,000 in favor of father, S 100,000 in favor of molher); death aclion by parents of 14-year-old 
studenl who drowned in defendant's swimming pool; student had above average intelligence. Henry Grady HoJel 
Coro, v, Watts, 119 Ga. App. 251, 1§7 $.E.2d 2Q5 /19691 (disapproved of on other grounds by, V:insoo y. Howe 
Boilders As,fn of Atlanta, 233 Gh. 948, 213 S-E.2d 890 {1975J), 

- S 100,000 for pain and suffering prior to death of 17-year-ok:I dece<:Jeot who was accidenta1ty shot by pollce 
otr-oer with holk)w-polnl ammunition during t1rrest, wrongty reduced by trial coutt to $ 50,000, where deoedent was 
conscious, moaning. and still breathing for few minutes after shot until ambulance atrived. Medina y. City of 
Chicago. 238 Ill Aoo. 3d JBS. 179 Ill. Dec. 658, 6Q6 tlE2d 490 11st Dist. 1992/. 

- S 300.000 to mother kw wrongful death of 21-year-old son in shooUng iocidenl, althOugh son was not IMng wilh 
mother at time of his death: rnother's psyctlOlogisl opined that mother was genuinely experiencing limitations due to 
h&I psychologieal prob)Oms resulting from son·s death, and other witness&&, including mothe( s friends and family, 
tes:lified as lo closeness sht:lr&d between molher and son, aOO as to how 600'5 death had affected mother both al 
home and at wo,k; S 15,000 in survival action where victim lost consciousness approximately 30 seconds after 
being shot. Hards v. Csrter, 768 So. 2d 827 (la. Ct. App. 2d Cff'. 2000}. writ denied, 778 So. 2d 602 (Ls. 2001). 

- $ 350,000 per parent in wrongful death damages and S 9,958.55 in special damages where 17 year ok:I son was 
electroo.rted when he picked up wire while working summer job; son was exemplary young man, student., son and 
member of community; did everything together with father; W8$ on!y 50n; the two hunted, fished, wor1<ed on $0fl'S 

truck. and enjoyed a very close relationship; father sought therapy and presaibed medication for depression: soo 
was "mama·s boy- and was extremely close to his mother: mother lost significant amount of weight and was 
prescribed several modieatlons fOt depr&SSlon and to hQlp h&r sla,ep: mental state following son's death pcecipitated 
he, ,es1gn1ng from her Job. DM!ooe v, Louisiana Power & Uahl Co,. 763 So, 2d 779 tLa, Ct ADD, 2d Cfl. 20001. 

- $ 275,000 wrongful death to each paroot of 16-ycar-Old Japanese foreign exchange student shOC by hOmOOYnicr 
by mistake, although hOmeownet asserted there was no evidence of unusually dose relationship b&M•een student 
and his parents; student very caring. studious, and ,espectful youth who loved sports and had many friends both in 
Japan and in America; it was dose-knit family under custom and cult1Xe of Japan; $ 85,000 survival action for 
student's pa.in and suffering until his death uphekl, testimony overwhelming that he suf-ler&d imrnensety from 
gunshot wound untiJ death, with moaning, groaning, and thrashing for almost 30 minutes; remained conscious and 
was in agony and fighting lo stay ai •1e. Hattori v. Peairs. 662 So. 2d 509 {ls. Cl. Apo. 1st Cir. 1995}, writ denied, 
666 SO. 2d 322 (La. 1996). 

- $ 600,000 lo parents of 18-year-old boy electrocu1ed while repa111ng ajr conditioner; youth had recently 
graduated from high school and was empkiyed a.s maintenance worker. Milf-e, 'I• Lambe1t, 380 So. 2d 695 (La. Ct. 
App. 4/h Cir. 1980). 

- $ 20,000 to posthvmously bom daughter for death by eteotroQJ!ion of her 19-year-old father employed by 
telephOOe company as linesman; widow did not file suit within statutory period. Young v. Missouri Pllblk Servkc: 
Co .. 374 S.yt2d 59 /Mo, 1964!. 

- S 25,000 for wrongful death of 16-yea,-old boy killed by poisonous chemicals used as corns-pray while working 
on farm; father, aged 42. wor1<6d as part-tim& labOr&r and &harecropp&r on 20 aa&S of cotton and had six oth&r 
children; deceas&d worMd SLVtlmers., eaming S 75 a week which he gave his mother to help mainta:n household. 
Tn·pp v. Choate, 415 S.W.2d 808 {Mo. 1967J. 

- S 4.5 million In wrongful death aciton brovght a9alns1 natural gas supplier by homeowners whose only child, 20 
years old. was killed as result of natural gas explosion In their home: child was scvcrety Injured and suffered from 
painful burns for 80 days before he died, he underwent painful medlca1 tteatments including debrklement and 
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surgery; was on breathing machine. and endured sepsis, multiple ocgan system failure, and had to reoeive 
intravenous nutrition; famtly was dose and often went camping together; child lived at home; was not woOOl'lg at 
time of accident but his parents might have relied on his Future income as he was their only child; amount of award 
tess than amount requested by oounsel. Coggins v. Laclede Gas Co'* 3] S. W3d 335 IMP, Ct. APP· E,Q, 200Q). 

- $ 53,370.06 (included$ 50,000 gon0tal damages, S 3.570.06 special damages); 14-year-old bOy tatalry if1ured 
when struck by golf d ub In physical educalion ctass: bOy died two days after aecident without r&gaining 
oonsclousnCM; described as nol"t"nal, healthy, and rosponsibkt. B{;lhatcek v. Mllfard School Dist, SchOOI Dist. No. 
17, 202 Neb. 86, 273 N.W.2d680/1979/. 

- $ 32.500 to 47•year-old widowed mother of 15-year-old boy who drowned while swi mming; decedent had IQ of 
153 when he was seven or eight years old and at time of death IQ or 157; exceptionally gifted child; in top 1% of his 
dass of 800 in high school. GlucktJuf v. Pine Lake Boach Club, Inc., 78 N.J. Super. 8, 187 A.2d 357 (App. Div. 
19631. 

- $ 65,000 p&eunlary loss wt.8fe 20-y&ar-old son died after receiving severe electrical shock when he enter&d 
lake lhal had become charged with eleclricity; evidence showed that decedent was faithful, loving, and caring son 
who had rendered valuable services without pay for one summer in his father's business and had caring 
relatlonshtp wtth his loaming dlsabkld brother, wham he tutored and assisted in school; $ 100,000 ror OOO$CiOus 
pain and sufferi,~g wllere sludent was alive under water for two or three minutes and contemplated death due to 
efteet of electricity in his body wtlieh first rende,ed him unable to escape, then caused him to come into contact with 
more Intense source. H10QiQS y, $UUg, 192 A,Q.2d 821. 596 N. Y.S.2d 479, 82 Ed. Law Rep. 608 {3d Oep't 1993). 

- $ 275,000 tor conscious pain and suffering oxpcrionccd in inlerval betwoon inj\.Wy and dQath wMre 15-y&ar..otd 
bOy suff&T8d bums over 75% of his body following electrocution cauSGd by contact with 33,000 volts of electricity at 
substation; became "ball ot fire" and remained &ngulf&d in Rames fo, several minu1es until bystander was able to 
extinguish flames; survived five days during which he was conscious and suffered extensively from injuries and 
from painful burn treatments: while interval bel\'vaen injury and death was ,elativety short. and decedent's suffering 
mighl have been measured in days, it was ordeal of a lifetime. Regan v. Long Island R.R. Co., 128A.D.2d 511, 512 
N. Y.S.2d 443 (2d D•pl 1987). 

-· S 40,000 •· $ 35,000 for wrongful death and $ 5,000 pain and suffering; 15-year-old youth drowned at school 
pjcnic. D111env. cn·e County, 101 A.D.2d687, 475 N. Y.S.2d677, 17 Ed. Law Rep. 913 (4th Oep1 1984). 

- S 30,341 v.tiere decedent 19 years of age at time of death from unspecified causes; working at time of death: 
eaming capaci1y and expectancy $Upported verdict: remittin• to $ 2,000 rejected. Sofo v. Hertz Corp,, 4.() AD.Zd 
959, 338 N. Y.S.2d 455 (1st Depl 1972). 

- $ 7 .5 million ($ 6.1 mmion present value). whet& 17-year-okl di&d from cardiac turest aft8f confrontation with 
pollioe in which he was sttu<:k in dlest by electrical curronl emitted from Tascr: only molhOdology suggostod by 
mother to aid jury·s calcutatlon of eompcnsatOty damagos was counsel's suggestion that the jury take Just somo 
a.rbiltary, small, conservative number, like $ 1,000 for a week. but mother failed to l)fosenl any evidO(')C(I shOwing 
that child's scl'\llC8s, car&, and companionShip had value approaehing S 1,000-S 2,000 per week, per parent; no 
testimony concerning whether, and fo, what duration, parents reasonabty expected child to continue p,cMchng 
services such as babysitting his younger siblings and assisting with house; nevertheless, proof of parents' close 
relationships with him, as well as his good charaO:er, showed that he had significant value to his parents to a 
substantial award for the loss of his services, care, and companionship. Fon:enm v. Taser lntem., Inc., 736 F,3d 
ill, Prod. Uab. Rep. (CCH) P 19279 (4th Cir. 2013) (applying North Caro~na law). 

-- $ 6 million wrongful death action parents for death of 17-year-old son from defendant$' negligent operation of 
bungee jumping sr.e, upon remittitur from$ 12 minion verdict; district oourt examined rar"9e of damages previously 
awarded by state•s courts In similar cases and then considered provided a thoughtful and thorough analysis of the 
facts In this case. lnck.lding evidence that son exemplary young man, who cxcc• Cd In school and sports, and who 
was devoted to his pa,ents, violent clrcums.tanoos surrounding his death, and add.ltionaJ grief suffe,red by Ms 
parents as result of having watched htm die in such terrible manne,; district court reasonably conduded that these 
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fact0<s called for award of damages significantty greater than any awards to date by state's couns In similar 
wrongful death actions. Steinke v. Ployer. 145 F.3d 1325 (4th Cir. 1998) (applying South Caronna law). 

- S 1 mi11ioo for conscious pain and suftel'ing experienced pnOI' to death by 14-year~ld boy who was struck by 
automatic garaga door and P.,ned undem&ath it, despite conflicting evidence as to whether he was conscious after 
hit by door; S 1.225 mil ion to boy's mother for her mental anguish and loss of society and companionship, where 
boy and his mother had very close relationship end fished, rode horses end shol ftrearms together; death had 
profound impact on mother, continuing to miss lime from won<, visiting his grave almost daily; $ 50,000 to mother 
for pecuniary loss due to boy's death where he regularly wo~ed arovncl the house. and fed and cared for the farm 
animal$. Wellborn v. Sears. Roebll('.k & Co .. 970 F.2d 1420, Prod. Liab. Re,p. (CCH) P 13305 (51h Cl,. 1992) 
(applyfng Texas law), 

- S 28,000 (whk:h Included S 10.000 for mental anguish of dc,ccdcnt before death) to mother of 14-year-Old boy 
who drowned In public swimming poo when sucked into outlet life e)Q)ect.ancy 54 years: was male leadet of family; 
oam8d $ 35 to$ 40 .l month on paper route and helped mott'lar financially; atso h~ed IO care fOt younger brolher 
and sister. Ciry of Austin y, Seiter. 415 $.);X2d 489 (Tex. Clv. App. AusrJn 1967}, writ rofusoo n.,.c .. {Oct 11. 1967}. 

['49) From 14 until 21 - Excessive 

Under the particular circumstances of the following cases the courts held that awards of oompensatory damages 
fOf' the death of a child from 14 until 21 years old, from causes other than vehicular accidents Of malpractioe, were 
excessive. such as awards of --

- $ 250,000 {reduced by remittitut to S 150,000) io mother of emooonalty d isturt>ed 20-year--old man who was shot 
to death by potice; victim had worked only sporadically f0t minimum wages: award of $ 75,000 for pain and 
suffering reduced to $ 25,000 since victim could have tlved ooly a few minutes from time of injury until C!ealh; award 
of S 150,000 fo, loss of companionship and society was not excessive. SMCP9 v, City o/LCWWJUID. Toon, §17 F, 
Svpo. 1362 (M.D. Teno. 1!1881. 

- $67,586.91 wrongful death action brought under federal Tort Claims Ad because of accidenlal shooting of 15-
year-Okt boy by an Army Cocps of Engineers "fee ranger" at campground in reservoir management area; boy's 
negligence was 25% of p<oximate cause of fatal injury, damages awarded to parents; trial court used a higher 
discount rate in calculating award than was permitted by statute. Ht1rd6r> v. U.S .. 688 F.2d 1025 (5th Cir. 1982/ 
(applying Georgia I.a,,\'). 

-- S 75,000 (new trial unlesi remitlitur filed of all verdicts in excess o1 $ 50,000) to estate of 18-year-okl 
construction worker; life e~ectancy of 52 years; lived 2 1/2 hours after fat ing 80 feet from roof, suffering pain; 
graduated from high school. sixth in class; p<esident of senior class; captain of football team; IQ 115; wanted to be 
doctor of veterinary medicine and had been accepted by state university. Giarratano v. Weitz Co .. 259 Iowa 1292, 
147 N. W.2d 824 (1967) {abrogated on other grounds by, Vsn Fossen v. MidAmerican Energy Co., 777 N.W.2d 689, 
291.C.R Cas. (BNA/ 1846 (Iowa 2009)1. 

-· S 10,000 {reduced to S 4,000 original jury award); 18-year~old seaman, c!rowning victim; lived with parents 8ncl 
contributed to their support; both parents employed, Stan<ftvd ProdtJCfs. Inc. y, Pg(tefSOO, 311 So- 2d 376 (Miss, 
.!Wl, 

- $ 4 mlllJon damages for wrongful Cleath and S 2 million damages for conscious paln and suffering arising out of 
drowning death or 16-year-old victim: evidMce of conscious pain and suffetlng would suppo<t award of$ 50,000 in 
that while physical evidence Showed that h8 had been oonscious whil& drownitlg, exports ftom bOth sides indicatOO 
that victim woukl have lost consciousness within few minutes; amount of wrongful death damages was e.xcessive to 
extent ii exceeded $ 300,000 given reasonable value which could be assigned to victim's services and monetary 
support to family. Qonlasv. Cit'(o!NewYqrk, 183 kQ.2d868 584 N,Y.$ .2d 13412d DeDJ 1992}, 
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-- $ 275,000 reduced to $ 100,000 wti&r& 15-year-old bOy s.uff&r8d burns ov&r 75% of his bOdy followlng 
elec1rocution caused by contact with 33,000 volts ot electricity al substation; became "ball of fire" and remained 
engutfed in flames for several minu1es until bystander was able to extinguish flames; high school student; nei1her 
supported parents nor contributed monetarily to household; award further reduced by 60% comparative fault. 
Regan v. LOll!J Island R.R. Co., 128A.D.2d 511, 512 N.Y.S.2d 443 (2d Depl 1987). 

- S 85,000 (reduced to$ 50,000): 17-year-old boy; lived with parents; worked summet jobs; contributed S 30 per 
week to family: unspecified cav.s.c of accident. $8d·'-OO y Newoort Assocl8fe,s" lac, 59 A.Q.Zd 8§0 399 N. Y.$ .2d 
120(1stDcp't 1977). 

- $ 55.000 to estate, of whleh about$ 2,000 was for fu.neral. medical. and hospltal expenses: 17-year-old boy who 
had worked summers and par1-t.ne during s.t:hOOI yea,; d8oodenl som&times contribut8d towards household 
expanses, booghl own dolhes and had savings; r\ew trial ordered unless v01'd.icl reduced by stipulation lo S 37,000. 
plus above noted special damages; unspecified cau$8 of death. LtJBcoufv. Newman, 21 A.D.2d 937, 251 N. Y.S,2d 
72 (3d Depl 1964). 

- $ 6 million for conscious pain and suffering to estate of 14 year old who drowned in amusement patk'S wave 
pool while on eighth grade sdlool fiekt trip, where although decedenl suffered mosl terrible and prolonged demise 
over period of approximatOfy Sb< minutes. during wtiieh M sunered phy$ical pain. terror, and knowledge of his 
impending death, but award reduoed lo S 2 million: as to award of S 4 million to his mother for neglgent k'lfflctlon of 
emotional harm. court reasoned that S 500,000 was Just and fal' oompcnsatlon for her emotional Injury cturlng 
period or uncertainty regarding location of her missing son, ending with knowledge of hls death, while $ 250,000 
was a.ppropria1e comp&nsalion for emo(ional distress oocasioncd by her recoueclion of how lifeguards and school 
board mlSllanClled het son's body. Moracallo y, Boaro' of Educ. of Cttv qt New York 2 Misc, 3d 703, 769 N Y.S.2d 
ZJ:l., 184 Ed. Law Rep. 505 (Sup 2003). 

('50) From 14 unlll 21 • Amount flx.ed by coun 

Under the particular circurnstances of the fonowing eases lh8 cour'IS fixed the appropriate amounts of awards of 
compensatory damages for tho death of a child from 14 unUI 21 yeats Old, from causes other than vehicular 
accid&nts 01 malpractice, d&tennining sums sueh as -

- $ 25,748 ($ 5,360 pas! loss of contribution to parents· support, plus $ 18,388 fulure loss of oontributions lo 
paren!s' support, and $ 2,000 for conscious pain and suffering) where 20.year•old boy drowned while working as 
crew member on fishing boat; had been contributing about S 20 per week to support of parents; father's life 
expectancy was 26.81 years, end mother's life expectancy was 27.62 years, at time of trial. Grantham v. flshing 
Boat Redwinq. 234 F. Supp. 89 /E.D. S.C. 1964). 

- $ 80,614 (which Included S 19,954 k:lss of support to parents, S 50,000 loss of love Md affection, S 660 funeral 
expenses, and S 10.000 for patn and suffering} Yhlere 19·year-old midshipman at merchant marine academy 
suffered extensive bums ca1JSing his death; parents were ~ed 56 and 55, In pOOf health, and in debt. In re Farrell 

Lmcs, roe,, 339 E, SUPP. 91 (E Pt L:'I, 1971J. 
- S 9,153.07 to administrator of decedent's estate: 18.year-old seaman killed when tugboat sank; survived by 

father, mother, and minor brothar. Potitiort of Midwost Towi'r,g Co,. 203 F. Supp, 721. 1962 A.M.C. 2438 (E,D. Ill, 
19o2), ;_.dgrnenl atrd, 317 F.2d 270, 1963 A.M.C. 2376 /7th Cit. 1963) . 

•• S 100,000 where 19--ye.ar-ofd boy kill&d when boat on which he was \YO(king in employment of surveyor of 
navigable bodies of waler capsized; salary$ 4,160; graduated from high schOol and auenclod jUl'lior ooncgc for 
shOrt perlOd; acknow1edged fatttor of IUcgitimato child; unmarried but helped to support the chi)d with the aid of his 
parenl$, who actually kept lhe child in their home a great part or lime; S 15,000 awarded to estate or decaased, S 
45,000 f0< ilegitimate child, S 20,000 for mother of deceased, and S 20,000 fOJ father. Sp,11er v. Thomas M. Lov.'8, 
Jr. & Assocfates, Inc .• 328 F. Supp. 54. 1971 A.M.C. 2661 (WO. Ark. 1971}, judgment affd, 466 F.2d 903, 1972 
A.M.C. 2510, 20 A.L.R, Fed. 89 (8th Cit. 1972). 
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-- S 100,000 to each parent where 16-y&ar-old son drown&d in swimming pool at graduation party; While parents 
lived separately, this arrangement was for work purposes; S 15,000 for pain and suffering of son prior to his death. 
St. Hill v. Tabor, 549 So. 2d 870 (La. Ct. App. 5th Cir. 1989/, writ denied, 556 So. 2d 1262 (La. 1990). 

- S 41,634 (which inc:lvded $20,000 to each parent and S 1,634 special damages)where 16-year-Qld died from 
h&atstrOko from fOOU>311 pracclce; mature, well rounded, and lnlellectuatly superior boy; active In seoutjn9, enjoyed 
sports, and, as eldest child, assisted parents with younger children. Moo{!Qgab y, oaeaas Pari,i:.h ScllQOi 84 , 239 
so. 2d 456 (U, . Cl ADD 4111 Cir, 197QJ. writ refused, 256 U'I. 1152, 241 So. 2d 253 (1970). 

- $ 20,000 (S 10,000 for each parent) where 15-year-old youth drowned In swimming pool when life guard refused 
aid; decedent one of four childten in ramily; avc,ag& intelligence: promotbd to 10th gr.:::ide in SdlOOI; cau$Cd parent& 
no disciplinary problem. Williams v. Cjty of Baton Rouge, 200 So. 2d 420 (La. Ct. App. 1sl Cir. 1967). writ issued, 
251 La. 43, 202 So. 2d 656 (1967) and wril issued, 251 la. 45, 202 So. 2d 656 (1967) and judgment affd and 
amended on o1her grounds, 252 La. 770, 214 So. 2d 138 (1968) (ovem.lled on other grounds by. Tumor v. Buthor, 
308 So. 2d 270 (La. 1975)) . 

•• $ 12,,000 to estate of 15-year~ inmate of state training school who oommitted suicide after being slapped by 
supervisory personnel and left unattended in hyslerical oonclition; survived by mother. McBdde v. State, 52 Misc. 2d 
88!2 277 N, Y.S.2d 8Q !Ct. Cl. 1967J. judgment atrd, 30 A.D.2d 1025, 294 N. Y.S.2d 265 (3d Dep, 1968). 

- $ 46,000 to est.ate of 17-year-old boy kltled by towboal while he was swimming In river; gr&etuated from high 
sehOOI; average grades; popular. fun IDWlg, and well disciplined; good health; intended to be-come X-ray"' medical 
technologist; enrOlled In junior college to learn that trade; life expectancy 54.3 years. 10 re Com~otidRrk>Q CQM Co .. 
296 F. Supp. 837 (WO. Pa. 1968) {applying Pennsylvania law). 

- $ 6 million in oonpecunia.ry losses f« each or two brothers ages 13 and 16, and couSin age 14, whO drowned 
when their boat sank; inadequate rescue search by Coast Guard alleged: $ 43,761.69 ror antidepc-MSant 
medi~tion lo mother: $ 13,802.20 fOf funeral expenses: mother of brothers oompletety boys by deaths; $ 300,000 
$1.lrvfVal damages where boys undeniabty were terrified by beir,g stranded on sailboat as it gradualty and eventually 
sank; physical struggles to save themsetves were remark.able as they not onty had lo overcome wind, waves, and 
frigid ocean water, but were swimming against outgoi.ng tide; physk::al and mental torture was seve<e. Hvrd v. U.S., 
134 r, Supp. 2d 145. 2001 A.M.C. 15$5 (D.S.C. 2001). jud9men1 aff'd on other grounds. 34 Fpd. AppK. 77, 2002 
A.M.C. 1584 (4th Cfr. 2Q02) fapplying South Carolina law). 

- S 6,164 (which Included$ 3.500 to mother and$ 1,500 10 adoptive falhet', and S 1,164 to esta!e for funeral 
expenses) wtlere 18-year-old prisoner, serving sentence on narcotics charge, hanged hlmsetf in covnty jail; had 
revealed psycnotic condition and suicidal tendencies; had been transferred from hospital to jail prior to suicide. 
Looue y,, U,Su 334 F. SUPP, 322 (S.Q, Tex. 1911), judgment reV'd on olhet grounds. 459 F,2d 408 (5rb Cir, 1972), 
judgm&nt vacated on other grounds, 412 U.S, 521. 93 S, er. 2215, 37 L, Ed. 2g /21 !1913/ fapplylng Texas law). 

r s11 From 14 until 21 • Adequate 

Under the particulat circumstances of the tonowlng case-s the courts held tha1 awards of compensatory damages 
for lhe death of a child from 14 until 21 years old, r,om causes other than vehicular accidents or matptactlce, were 
adequate, such as awards of -

- S 1,500 where 15•year-0ld beaten by police while in oostody; court noting that evidence of damages vague. 
Jooes v. Hngebrilnl. 19, Cclo. 1, 550 P.2d 339 (1976) (overruled on othet grounds by, Espinoza v. O'De». 633 P.2d 
455 /Colo 1981/1, 

-$ 5,000 to pamnts of 16-y(lar.-old boy killed by targ&t shooter. H4Cmaa y, Chila, 160 Colo 449 41 7 eza 784 
(f!l66/. 
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-- $ 5,200 where 16-year-ofd boy shot and kilted by police while riding bicycle planted by police in effort. to 
apprehend bicycle thieves; youngest of three sons: convicted for possession of narcotics one year prior to death; 
some d fficutlics in school; employed part-time for newspaper: employment prognosis deemed not promising. 

Hu90ftS K, fAAdftG 391 A2d25!.l me 1918/. 

- $ 100,000 to mother for shooting death of her 17-year-old son; very troubled family on all levels; mothe-r's 
psychological difficulties end her apparent lax supervision over victim end his activities coukl have caused jury to 
question strength ot relationship. Muse v. Dunbar. 716 So. 2d 110 (La. Cf. App. 3d Ck. 1998}, writ denied, 727 So. 
2d 448 (La. 1998) and writ denied, 727 So. 2d 448 (La. 1998). 

•· $ 5,000 awarded to father of 16-year-old girl who died by unspecified cause; parents had separated after 14 
years of marriage; since separation, father made infrequent vi$its Md showed little interest in chiktren; relationship 
with farrily c:Sescribecl as strained. /<imbie v, BfilZR, 377 So, 2d 896 (La. C,, Apo, 4th Cir, 1979J. 

- $13,081 .20, with mother recefving S 1,500 for son's pain and suffering, and$ 1,500 for k>ss of love and 
companionship and fa1her receiving $ 1,500 for son•s pain and suffering, and $ 7 .500 for 10$$ of love and 
companionship, pkls, S 1,081 .20 fOf burial expenses: 15-year-old boy who died from flogging administered by 
employees of state oorrecilonal institution In which boy was Inmate; decedent's father and mother had not beeri 
living together for about 12 years, and during that period decedent had ived with father, wtio had great affection for 
the boy, as compared with mother, who had abandoned decedent as a small dlild; decedent was of less than 
ordinary intelligence, suffered from diabetes. and demonstrated considerably less than exemplary behavior. Lewis 
v. Sra:e, Through State Bd. of Institutions, 176 So. 2d 718 (La. Ct. App. 1sr Cir. 1965/. writ refused, 248 La. 364, 
178 So. 2d 655 (1965). 

- S 8,000 where 17-year-old killed when accidentally shot at close range: while economist testified that net 
present value of decedent's life was S 271, 181, considerab'8 evidence was presented to inclicaie that deoedent was 
almosl entirely responsible for bringing about his own death, lewis v. Hlatt, 68,1 So- 2d 937 (Miss. 1996). 

- S O for mental anguish in past and future and $ 0 for los.s of companionship and society of minor son whe1e 
lock.smiths pickod tocked triggor k>ck on bolt action 30.06 riflo, at minor's reqvost without parental permission, 
consent. or knowtcdge. and then returned opo<allonal rifle to minor who used it to oonll'l'lit suicide: fathc, had 
sadness, crying, toss of appotito, difficulty slooping. and oarly rnoming awakening; modication did oot cute 
depresston. Perez v, LQDE>Z, 74 S. Vl3d 60 (Tex . .App, Et Paso 2002). 

r s21 F,om 14 until 21 4 Inadequate 

Under the particutar circumstances of the following cases the courts held that awards of oompensatory damages 
for the death of a child from 14 until 21 years old, from causes other than vehiOJlar accidents or malpractice, were 
inadequate, such as awards of •· 

- S 4,500 including funeral expenses of S 982.40; 16-year4 ok:I boy survived bv parents aged 36 and 37, 
respectively; financially well disposed towards parents; new trial ordered unless defendant stipulated to inaease 
verdict to$ 7,500; unspecified facts as to death. Rvssell v. Cirillo, 17 A Q,2d 1005 234 N,Y.S 2d 67 (3d Pent 
.!HW-

- S 858.90 (funeral expenses only); fOf' c:Seath by drowning of each of two daughters. age 15 and 16, ctue to 
defendant's ncgtlgcncc: new trial ordered. Kesner Y: Trenton, 158 w; Ya, 997, 216 S,E.2d 88Q, 86 A,L,8,3d 1009 
llWl-

rs3J Oeoodent's age unspecified - Not excessive 

Under the particular circumstances of the following cases the courts hek:I that awards of compensatory damages 
fOf' the death of a chikl whose a99 was unspecified, from causes other than vehic:ular acc::idents or malpractice, 
wete noc excessive. such as a\vards of -
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- $ 300,000 already reduced by remittitur from $ 1 million; minor daughler beaten by mother; father brought aclion 
ag.ainst chik:I health care agency for not providing notice of beatings. Mammo v, state, 138 Adz. 528, 675 P,2d 1347 
(Ct, APP· Qiv. 11983J, 

- S 400,000 where explosion and fire oocurred fn home after repairman repaired gas clothes dryer. and c:hlki died 
approxitnal&ly two wooks later, DOlsoo y. Soacs, Roabuck 80d Cott 151 m. Aue 3d 1036. HO Ut, ()Qc. 177, 510 
N.E2d 1208(1$1 D/$1. 19871. 

- $ 30,000 to administrator of estate of minor boy killed by explosion and fire resulting from gas main leak; amount 
was statutoty maximum. American Nat. Bank & Trust Co. v. Peoples Gas Liqhl & Coke Co., 42 Ill. App. 2d 163. 191 
N.E.2d§28(1stDjst. 1963). 

- S 200,000 in survival action damages and $ 575,000 in wrongful death damage$ where child drowned in 
ox.idation pond behind trailer park; as 10 survival action, autopsy report sho-...-ed thal child was alive dvrln9 !he 
drowning, so death was not without suffering; as to wrongful death, mother testified that she and her son were very 
close and did m~ny things together; he $Vffered from epileptic seinrres and required me<lications to oontrol seizure 
Incidents: mother had very hard time testifying about death of her son, crying as she tried to speak; she found her 
son In pond with his head down and his feet sticking up out of water. also assisted In recovering his bOdy from 
pond; dul'ing attompt to ,ovlvo child by uso of CPR. She just screamed. Ba1100 y, Hll'tfl$, 884 SO+ 2d 1214 (La CC 
App. 3d Cit. 2004/. w,;1 den;ed, 896 So. 2d 999 (La. 2005). 

- $ 925,000 where soccer goal fell over and killed a second-g.rade stucJent during recess: of S 6,386 fuoora1 
expenses: plaintiff's economiSt tostiried that not loss to d()OGdent's estate as result of decedent's lost eaming 
capacity was$ 707,246; plaintiff presenled sufficient evidence regarding decedent's loss of r.rfe to support verdict of 
$925,000. Marcotte v. T1mberla11e/Hampslead SchooJ Dist.. 143 N.H. 331, 733 A.2d 394, 136 Ed. Law Rep. 914 

(1999), 

- S 1.5 million in compensatory damages and S 1,5 million in punitive d3mages where child playing with friends 
was electrocuted when he entered into eleCfflC company's unlocked cabinet in wooden area on neighbors' property 
tine. Colt v, Duko Pow Co*' 81 NC, .AQQ, 213 344 S,£2d 13011986/. 

("54) OQC8d811t's ago unspecified • E)(CCSSiv& 

Undof tho particular circumstances of the followlng cases the courts held that awards of compensatory damages 
for tho death of a child whose age was unspecified. from causes other than vehiculor accidents 0t malpractice. 
w&t8 excesslvo. such as awards of -

- $ 5,000 to widowed mother of minor son killed in goo accident; there was no evidence bearing upon P')Cuniaty 
damage which plaintiff sustained: )JOgment reversed. W'i.'fiams v. DowflOO, 4 V.I. 465,318 F.2<1642 (3d Cir, t9§3j 
(applying Virgin l~lands law). 

- S 1 million for oonscious pain and suffering of daughter, who was slabbed to death by anothe( student on $ChOOI 
grounds, whete with'n five minutes of being stabbed, daughter collapsed and lost consciousness: less than one 
hour later, she was pronounced dead; reduced to$ 300,000. Giwns v. Rochester City School Di.st, 294 AD.2d 
898. 741 N. '(S.2d 635, 164 Ed . Law Rep. 862 (4th Dep1 2002}. 

- $ 1 million mental anguish to mother of mentany handicapped chik:I who was $hot and kiDed by police officer in 
response to call for help made by mother; evidence that mother was at times obiecl of child's violent behavior and 
thot mother was afraid of her soo during these episodes and sought to have him removed from house; mo1her 
aeknOWlcdgOd that she was often unawafe of her son's vhlereabouts dlXing his frequent absences from her home; 
n&w trial properly g,a.ntoo. fittdS v,, DilileY. 6B Ohio APP, 3d 33, 581 N E.2d 400 IHJtb Ditl EmokliQ Qoµa,y 1990)-

("55) Deoecfent's age unspecified • Amount fixed by court 
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There is case law in which the courts fixed the amoun1 of an award of compensatory damages for the death of a 
child whose age was unspecified. from unspecified causes or from causes other than vehicular accidents or 
malpractice, d-Otorminlng sums such as -

- $ 1.1 3 million default judgment in survival action where child of unspecified age died from unspecified cause, 
research summa.ry from Social Seourity Admini:sllation indicated$ 1.13 million as estimated lifetime earnings of 
male with less than high school education; amount d.id not account for medical, hospital, medication expenses, and 
emotional damages to parents. Demeflo v. United States, 2018 WL 36253.39 (WO. Wash. 2018). 

[°56) Decedent's age unspecified - Adequate 

Under the particular circumslanoes of the following cases the courts held that awards of compensatory damages 
for the death of a child whose age was unspecified. from causes o1her than vehicular &eeidents or malpractice, 
were adequate, such as awards of -

- S 300,000 already reduced by remillitur from S 1 million; minor daughte< beaten by mother; falher brou9h1 action 
a9Sinst child health care agency foe not providing notice of beatings; ooun, refusing to reinstate jury verdict, stated 
that trial court did not abuse its discretion when it reduoed the award . MRmrno v. $1Rre 1;t8 Adz. 528- 675 P.2rl 
1347 (Cl. App. Div. 1 1983/. 

- S 1,654,417.62 against general contractor hired to comptete modifications to interchange where child drowned in 
Pond near Interchange after one-cat accident amount awarded against contractor was equal to, if not greater than, 
verdict against depar1ment of transportation; as to c laim that jury determination as to funeral and burial expenses 
was unrea sonably low, jury could review evidence avail.able and make the award it deemed reasonable and just 
under circumstances. Nevins v. Qhio Dept. qf Transp., 132 Qhip App. 3d 6, 724 N.E.2d 433 (10th Di5t. Franklin 
County 1998). 
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Jurisdiction

Personal Jurisdiction

Subject Matter Jurisdiction

Power of the Court
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The Three Prongs of 
Jurisdiction

Personal Jurisdiction

Subject Matter Jurisdiction

Power of the Court

Personal Jurisdiction

Subject Matter Jurisdi

Power of the Court

oonctiiiiiiiiiio

Definition: Power’ refers to the court’s 
ability, when it has subject matter 
jurisdiction, to grant equitable and legal 
relief to a party. Limehouse v. Hulsey, 404 
S.C. 93,106 (S.C. Sup. Ct. 2013)

Sources 
of 

Power

Rules of 
Court

Federal 
Law

Constituti
on
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Order of Reference

Pursuant to Rule 53, SCRCP, the Court hereby appoints Special 
Referee attorney Patrick J. McLaughlin of Wukela Law Firm in 
Florence, South Carolina, who has consented to serve in this 
role. Mr. McLaughlin shall have the full power and authority of 
this Court, and he shall rule on any motion for default judgment; 
hold a damages hearing and take all testimony and other 
evidence; and enter and enforce final judgment.
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Order of Reference

Type:  Order/Referred to Master or Special Referee

So 
Ordered

s/Scott 
B. Suggs by JEG
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SCRCP Rule 53(a)

Rule 53 
Masters and Special Referees
a) Master and Special Referee Defined. The term 
"master" means the master-in-equity for the county. The 
term "special referee" means a member of the South 
Carolina Bar to whom a matter has been referred under 
S.C. Code Ann. § 14-11-60.

The term "special referee" means 
a member of the South Carolina 
Bar to whom a matter has been 
referred under S.C. Code Ann. §
14-11-60.

ROA 727



S.C. Code Ann. §14-11-60

SECTION 14-11-60. Appointment of special referee.

In case of a vacancy in the office of master-in-equity or in case of 
the disqualification or disability of the master-in-equity from interest 
or any other reason for which cause can be shown the presiding 
circuit court judge, upon agreement of the parties, may appoint a 
special referee in any case who as to the case has all the powers 
of a master-in-equity. The special referee must be compensated by 
the parties involved in the action.

HISTORY: 1962 Code Section 15-1811; 1952 Code Section 15-
1811; 1942 Code Section 3684; 1932 Code Section 3691; Civ. C. 
'22 Section 2228; Civ. C. '12 Section 1379; Civ. C. '02 Section 972; 
G. S. 789; R. S. 843; 1840 (11) 154 Section 2; 1885 (19) 89; 1979 
Act No. 164 Part II Section 7, eff July 1, 1979; 1988 Act No. 678, 
Part II, Section 6, eff January 1, 1989.

….the presiding circuit court 
judge, upon agreement of the 
parties, may appoint a special 
referee in any case who as to 
the case has all the powers of 
a master-in-equity.
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SCRP Rule 53(b)

(b) References. In an action where the parties consent, in a 
default case, or an action for foreclosure, some or all of the 
causes of action in a case may be referred to a master or 
special referee by order of a circuit judge or the clerk of 
court.  In all other actions, the circuit court may, upon 
application of any party or upon its own motion, direct a 
reference of some or all of the causes of action in a 
case.  Any party may request a jury pursuant to Rule 38 on
any or all issues triable of right by a jury and, upon the filing of
a jury demand, the matter shall be returned to the circuit 
court.  A case shall not be referred to a master or special 
referee for the purpose of making a report to the circuit court. 
The clerk shall promptly provide the master or special referee 
with a copy of the order of reference.

all of the causes of action in a 
case may be referred to a 
master or special referee by 
order of a circuit judge or the 
clerk of court.
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S.C. Code Ann. §14-11-60

SECTION 14-11-60. Appointment of special referee.

In case of a vacancy in the office of master-in-equity or in case of 
the disqualification or disability of the master-in-equity from interest 
or any other reason for which cause can be shown the presiding 
circuit court judge, upon agreement of the parties, may appoint a 
special referee in any case who as to the case has all the powers 
of a master-in-equity. The special referee must be compensated by 
the parties involved in the action.

HISTORY: 1962 Code Section 15-1811; 1952 Code Section 15-
1811; 1942 Code Section 3684; 1932 Code Section 3691; Civ. C. 
'22 Section 2228; Civ. C. '12 Section 1379; Civ. C. '02 Section 972; 
G. S. 789; R. S. 843; 1840 (11) 154 Section 2; 1885 (19) 89; 1979 
Act No. 164 Part II Section 7, eff July 1, 1979; 1988 Act No. 678, 
Part II, Section 6, eff January 1, 1989.

the presiding circuit court 
judge, upon agreement of the 
parties, may appoint a special 
referee in any case who as to 
the case has all the powers of 
a master-in-equity.
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If the rule conflicts with the 
statute

the presiding circuit court judge, 
upon agreement of the parties, 
may appoint a special referee in 
any case who as to the case has 
all the powers of a master-in-
equity.

all of the causes of action in a case 
may be referred to a master or 
special referee by order of a circuit 
judge or the clerk of court.
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STATE OF SOUTH CAROLINA 

IN THE COURT OF APPEALS

___________ 

Appeal from Darlington County  
Court of Common Pleas 

Paul M. Burch, Circuit Court Judge 
Patrick J. McLaughlin, Special Referee 

__________ 

Case No. 2020-CP-16-00299 
__________ 

Samantha Joanne Carwile, individually and 
as the Personal Representative of the Estate 
of Marlayna Joan Carwile, 

Respondent, 
vs. 

Chris Anderson and Danielle Anderson, 

Appellants. 
____________ 

NOTICE OF APPEAL 
____________ 

Chris Anderson and Danielle Anderson appeal from the Order of Default Judgment, issued 

by Patrick J. McLaughlin, Special Referee, filed and received on May 23, 2023, together with 

other interlocutory and post-trial orders, including: 

1. Order of the Special Referee, denying Defendants’ Rule 55 motion to set aside entry of

default, filed and received on May 23, 2023.

2. Order of referral to Special Referee, of the Honorable Scott B. Suggs, Darlington

County Clerk of Court, filed February 10, 2023;

3. Order for Entry of Default Against Defendants Chris Anderson and Danielle Anderson

and Referral for Hearing on Damages, of the Honorable Scott B. Suggs, Darlington

County Clerk of Court, filed November 29, 2022; and

Jun 22 2023

RBCBIVEJ) 
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4. Order of the Honorable Paul M. Burch, Circuit Court Judge, granting Plaintiff’s motion

for sanctions, filed November 17, 2022.
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Attorneys for the Appellants 
June 22, 2023 Chris Anderson and Danielle Anderson 

Other Counsel of Record: 

YARBOROUGH APPLEGATE LLC 
David B. Yarborough, Jr. (15515) 
Douglas E. Jennings, (100137) 
Reynolds H. Blankenship, Jr. (72784) 
291 East Bay Street, Second Floor 
Charleston, South Carolina 29401 
Phone:  843-972-0150 
FAX:  843-277-6691 
david@yarboroughapplegate.com 
reynolds@yarboroughapplegate.com 

COBB DILL & HAMMETT, LLC 
Ryan C. Andrews (101104) 
222 W. Coleman Blvd. 
Mt. Pleasant, South Carolina 29464 
Phone:  843-936-6680  
FAX:  843-936-6674 
randrews@cdhlawfirm.com 

Attorneys for the Respondent  
Samantha Joanne Carwile 

WILLSON JONES CARTER & BAXLEY, P.A. 
Andrew J. MacLeod (73053) 
3600 Forest Drive, Suite 204 
Columbia, SC 29204 
Phone: (803) 509-8071 
FAX:  (803) 782-2527  
ajmacleod@wjcblaw.com 

Trial Counsel for Defendants 
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____________ 

CERTIFICATE OF SERVICE 
____________ 

The undersigned certifies that on this 22nd day of June, 2023, a copy of the NOTICE OF APPEAL 

on behalf of Appellants Chris Anderson and Danielle Anderson was served by emailing a copy to 

the address listed below: 

YARBOROUGH APPLEGATE LLC 
David B. Yarborough, Jr. (15515) 
Douglas E. Jennings, (100137) 
Reynolds H. Blankenship, Jr. (72784) 
291 East Bay Street, Second Floor 
Charleston, South Carolina 29401 
david@yarboroughapplegate.com 
reynolds@yarboroughapplegate.com 

WILLSON JONES CARTER & BAXLEY, P.A.
Andrew J. MacLeod (73053) 
3600 Forest Drive, Suite 204 
Columbia, SC 29204 
ajmacleod@wjcblaw.com 

Trial Counsel for Defendants

COBB DILL & HAMMETT, LLC 
Ryan C. Andrews (101104) 
222 W. Coleman Blvd. 
Mt. Pleasant, South Carolina 29464 
randrews@cdhlawfirm.com 

Attorneys for the Respondent  
Samantha Joanne Carwile

HOOD LAW FIRM, LLC 
172 Meeting Street 
Post Office Box 1508 
Charleston, SC 29401/02 
Ph: (843) 577-4435 
Fx: (843) 722-1630 

/s/ James B. Hood
James B. Hood (70212) 
james.hood@hoodlaw.com 

Deborah Harrison Sheffield, Of Counsel (2757) 
deborah.sheffield@hoodlaw.com

Attorneys for the Appellants 
June 22, 2023 Chris Anderson and Danielle Anderson 

Jun 22 2023

SC Court of Appeals 
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172 Meefing Street, Charleston, SC  29401
Phone: (843) 577-4435    •     Fax: (843) 722-1630    •    Email: Info@hoodlaw.com

www.hoodlaw.com

JAMES B. HOOD

Partner 
DIRECT DIAL: (843) 577-1223
EMAIL: james.hood@hoodlaw.com 

June 22, 2023 

Via E-Filing and U.S. Mail
The Honorable Jenny Abbott Kitchings
Clerk, South Carolina Court of Appeals
Senate Street
Columbia, SC  29211 

Re: Samantha Joanne Carwile, individually and as the Personal Representative of the Estate of Marlayna 
Joan Carwile v. Chris Anderson and Danielle Anderson
Appeal from Darlington County, Case No. 2020-CP-16-00299
HLF File No. 12.002

Dear Ms. Kitchings: 

Today we have electronically filed and served a Notice of Appeal on behalf of 
Appellants/Defendants, Chris Anderson and Danielle Anderson, from multiple orders entered in 
the above referenced case.  Enclosed is a duplicate copy of the Notice of Appeal together with our 
check for the $250 filing fee.  We have electronically served all other Counsel of Record as 
indicated by our Certificate of Service which we electronically filed along with copies of all the 
orders from which appeal is taken.  We have also filed a copy of the Notice of Appeal in the circuit 
Court as required by Rule 203(d), SCACR.

At this time, we also wish to advise the Court that there are motions still pending before 
the Special Referee.  On June 2, 2023, the Defendants filed a Rule 59(e) motion to alter or amend, 
and/or reconsider the Special Referee’s order (filed 5/23/23) denying the Defendants’ Rule 55 
motion to set aside entry of default.  On that same date, the Defendants also filed a post-trial motion 
pursuant to Rule 52 and 59 from the Special Referee’s (5/23/23) Order of Default Judgment.  The 
Defendants are filing the Notice of Appeal at this time in an abundance of caution to avoid any 
potential argument that might be made that the Rule 59(e) motion from the Special Referee’s May 
23, 2023 order denying the Rule 55 motion could be considered a successive motion under the 
decision in Elam v. S.C. Dep't of Transp., 361 S.C. 9, 20, 602 S.E.2d 772, 778 (2004).  
Appellants/Defendants will advise the Court and file an amended notice of appeal upon receipt of 
orders from the Special Referee on the pending motions.  

The Appellants/Defendants would also advise the Court at this time that we have already 
received the transcript of the default damages trial, and thus, the Appellants’ initial brief and 
designations will be due in 30 days from the filing of this Notice of Appeal – July 21, 2023.   Given 
the fact that there are motions still pending before the Special Referee, the Appellants/Defendants 
would ask the Court to hold the briefing schedule in abeyance until an amended notice of appeal 
is filed in due course.  To the extent that this request may be considered an extension motion, we 
are providing a separate check for the $50 motion fee. 

Jun 22 2023

Hooo 
LAW FI~ 
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172 Meefing Street, Charleston, SC  29401
Phone: (843) 577-4435    •     Fax: (843) 722-1630    •    Email: Info@hoodlaw.com 

www.hoodlaw.com

HOOD LAW FIRM, LLC

The Honorable Jenny Abbott Kitchings 
Clerk, South Carolina Court of Appeals 
Page Two 
June 22, 2023 

Kind regards, 

Yours truly, 

/s/ James B. Hood 

James B. Hood 
JBH/spc 
Enclosures 
cc [Via E-Mail]: 

Andrew J. MacLeod, Esquire 
Ryan C. Andrews, Esquire 
David B. Yarborough, Jr., Esquire 
Douglas E. Jennings, Esquire 
Reynolds H. Blankenship, Jr., Esquire 
Patrick J. McLauglin, Esquire 
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

______________

APPEAL FROM DARLINGTON COUNTY
Court of Common Pleas

Paul M. Burch, Circuit Court Judge
Patrick J. McLaughlin, Special Referee

______________

Appellate Case No. 2023-001016
_____________

Samantha Joanne Carwile, individually and
as the Personal Representative of the Estate
of Marlayna Joan Carwile,,……………………………………......…………..……Respondent,

v.

Chris Anderson and Danielle Anderson,……………………….……………………..Appellants.
_____________

RESPONDENT’S MOTION TO DISMISS APPEAL OR REMAND
______________

Respondent Samantha Joanne Carwile, individually and as the Personal Representative of

the Estate of Marlayna Joan Carwile, moves the Court for an order dismissing the appeal as

premature because Appellant’s post-judgment motions are still pending before the special referee

or remanding the appeal so that the special referee will have jurisdiction to rule on the motions.

This is an appeal from an Order of Default Judgment (and additional interlocutory orders)

entered by a Special Referee on May 23, 2023. (Order of Default Judgment). On June 2, 2023,

Appellants filed a (1) Motion to Alter or Amend, and/or Reconsider pursuant to Rule 59(e),

SCRCP, and a (2) Motion to Amend, pursuant to Rule 52(b) and Rule 59(e), SCRCP, and/or in

the alternative, Motion for a New Trial, pursuant to Rule 59(a), SCRCP.

Appellants did explain to the Court in their cover letter filed with the Notice of Appeal

that their motions are still pending before the Special Referee and that they filed this appeal “in

Jun 26 2023

SC Court of Appeals 
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an abundance of caution to avoid any potential argument that might be made that the Rule 59(e)

motion from the Special Referee’s May 23, 2023 order denying the Rule 55 motion could be

considered a successive motion under the decision in Elam v. S.C. Dep’t of Transp., 361 S.C. 9,

20, 602 S.E.2d 772, 778 (2004).” Appellants ask the Court to hold the briefing schedule in

abeyance pending the special referee’s ruling on their motions.

Respondent conferred with Appellants before filing this motion. Respondent believes

that the notice of appeal was unnecessary because Rule 203(b)(1), SCACR, stays the time for

filing a notice of appeal in this situation. More importantly, Respondent believes that

Appellants’ notice of appeal deprived the special referee of jurisdiction to rule on their motions.

Under Rule 205, SCACR, “[u]pon the service of the notice of appeal, the appellate court shall

have exclusive jurisdiction over the appeal.” Appellants ask the Court to hold the appeal in

abeyance while the special referee rules on their motions, but Respondent believes that their

filing of the Notice of Appeal deprived the special referee of the jurisdiction to do that.

Further, our appellate courts have held that when a timely post-trial motion is pending

before the lower court, any notice of appeal will be dismissed without prejudice as premature.

Hudson v. Hudson, 290 S.C. 215, 216, 349 S.E.2d 341, 341-42 (1986) (“[I]n the event timely

post-trial motions are filed under Rule 59, simultaneously with or subsequent to the filing of a

Notice of Appeal, the appellant shall notify the Clerk of this Court in writing. Upon receipt of

such notice, the appeal shall be dismissed without prejudice.” (emphasis added)); Elam v. S.C.

Dep’t of Transp., 361 S.C. 9, 20 n.2, 602 S.E.2d 772, 778 n.2 (2004) (citing to Hudson for the

holding that when a timely post-trial motion is pending before the lower court, any notice of

appeal will be dismissed without prejudice as premature). Because the special referee has not

rule on Appellants’ motions, the Court should dismiss the appeal as premature and not

immediately appealable.

ROA 739
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In the alternative, Respondent asks the Court to remand the case to the special referee to

rule on Appellants’ motions and, most importantly, to ensure the special referee has jurisdiction

to rule on them.

Respectfully submitted,
June 26, 2023

s/Kathleen C. Barnes
Kathleen C. Barnes, SC Bar # 78854
BARNES LAW FIRM, LLC
P.O. Box 897
Hampton, SC 29924
Phone: 803-943-4529
kbarnes@barneslawfirmsc.com

YARBOROUGH APPLEGATE LLC
David B. Yarborough, Jr., SC Bar # 15515
Douglas E. Jennings, SC Bar # 100137
Reynolds H. Blankenship, Jr., SC Bar # 72784
291 East Bay Street, Second Floor
Charleston, South Carolina 29401
Phone: 843-972-0150
FAX: 843-277-6691
david@yarboroughapplegate.com
douglas@yarboroughapplegate.com
reynolds@yarboroughapplegate.com

COBB DILL & HAMMETT, LLC
Ryan C. Andrews (101104)
222 W. Coleman Blvd.
Mt. Pleasant, South Carolina 29464
Phone: 843-936-6680
FAX: 843-936-6674
randrews@cdhlawfirm.com

Attorneys for Respondent
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172 Meefing Street, Charleston, SC  29401
Phone: (843) 577-4435    •     Fax: (843) 722-1630    •    Email: Info@hoodlaw.com

www.hoodlaw.com

JAMES B. HOOD

Partner 
DIRECT DIAL: (843) 577-1223
EMAIL: james.hood@hoodlaw.com 

June 27, 2023 

Via E-Filing and E-Mail
The Honorable Jenny Abbott Kitchings
Clerk, South Carolina Court of Appeals
Senate Street
Columbia, SC  29211 

Re: Samantha Joanne Carwile, individually and as the Personal Representative of the Estate of Marlayna 
Joan Carwile v. Chris Anderson and Danielle Anderson
Appeal from Darlington County, Case No. 2020-CP-16-00299
HLF File No. 12.002

Dear Ms. Kitchings: 

We are in receipt of the Respondent’s Motion to Dismiss Appeal or Remand grounded on 
the fact that there are, as we previously noted in our filing cover letter, post-trial motions still 
pending before the Special Referee. As we also explained in our filing cover letter, we served and 
filed the notice of appeal in an abundance of caution to avoid any potential argument that might 
be made that one of the post-trial motions arguably could be considered a successive motion under 
the decision in Elam v. S.C. Dep't of Transp., 361 S.C. 9, 602 S.E.2d 772 (2004).

In light of this procedural posture, we write to advise the Court that the Appellants have no 
objection to an order holding the appeal in abeyance and remanding to allow the Special Referee 
to rule on the pending post-trial motions, or in the alternative, an order of dismissal without 
prejudice that preserves our right to refile our appeal from all the orders after the Special Referee 
rules on the pending motions.  We do not plan to file any formal return to the Respondent’s motion 
unless the Court so directs.

Kind regards,
Yours truly,

/s/ James B. Hood

James B. Hood
JBH/spc
cc [Via E-Mail]:

Andrew J. MacLeod, Esquire
Ryan C. Andrews, Esquire
David B. Yarborough, Jr., Esquire
Douglas E. Jennings, Esquire
Reynolds H. Blankenship, Jr., Esquire
Patrick J. McLauglin, Esquire

Jun 27 2023
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STATE OF SOUTH CAROLINA 

IN THE COURT OF APPEALS 
___________ 

Appeal from Darlington County  
Court of Common Pleas 

Paul M. Burch, Circuit Court Judge 
Patrick J. McLaughlin, Special Referee 

__________ 

Case No. 2020-CP-16-00299 
Appellate Case No. 2023-001016 

__________ 

Samantha Joanne Carwile, individually and 
as the Personal Representative of the Estate 
of Marlayna Joan Carwile, 

Respondent, 
vs. 

Chris Anderson and Danielle Anderson, 
Appellants. 

____________ 

AMENDED NOTICE OF APPEAL 
____________ 

Chris Anderson and Danielle Anderson appeal from the Amended Order of Default 

Judgment, issued by Patrick J. McLaughlin, Special Referee, filed and received on November 2, 

2023, together with other interlocutory and post-trial orders, including: 

1. Order on Defendants’ June 2, 2023 Motions, issued by Patrick J. McLaughlin, Special

Referee, filed and received on November 2, 2023;

2. Amended Order of Default Judgment, issued by Patrick J. McLaughlin, Special

Referee, filed and received on November 2, 2023;

3. Order of Default Judgment, issued by Patrick J. McLaughlin, Special Referee, filed and

received on May 23, 2023;

4. Order of the Special Referee, denying Defendants’ Rule 55 motion to set aside entry of

default, filed and received on May 23, 2023;

Nov 13 2023
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5. Order of referral to Special Referee, of the Honorable Scott B. Suggs, Darlington

County Clerk of Court, filed February 10, 2023;

6. Order for Entry of Default Against Defendants Chris Anderson and Danielle Anderson

and Referral for Hearing on Damages, of the Honorable Scott B. Suggs, Darlington

County Clerk of Court, filed November 29, 2022; and

7. Order of the Honorable Paul M. Burch, Circuit Court Judge, granting Plaintiff’s motion

for sanctions, filed November 17, 2022.

HOOD LAW FIRM, LLC 
172 Meeting Street 
Post Office Box 1508 
Charleston, SC 29401/02 
Ph: (843) 577-4435 Fx: (843) 722-1630 

/s/ James B. Hood 
James B. Hood (70212) 
james.hood@hoodlaw.com 
Deborah Harrison Sheffield, Of Counsel (2757) 
deborah.sheffield@hoodlaw.com 

Attorneys for the Appellants 
November 13, 2023  Chris Anderson and Danielle Anderson 

Other Counsel of Record: 
YARBOROUGH APPLEGATE LLC 
David B. Yarborough, Jr. (15515) 
Douglas E. Jennings, (100137) 
Reynolds H. Blankenship, Jr. (72784) 
291 East Bay Street, Second Floor 
Charleston, South Carolina 29401 
Phone:  843-972-0150 
FAX:  843-277-6691 
david@yarboroughapplegate.com 
reynolds@yarboroughapplegate.com 

COBB DILL & HAMMETT, LLC 
Ryan C. Andrews (101104) 
222 W. Coleman Blvd. 
Mt. Pleasant, South Carolina 29464 
Phone:  843-936-6680/FAX:  843-936-6674  
randrews@cdhlawfirm.com 

Attorneys for the Respondent  
Samantha Joanne Carwile 

WILLSON JONES CARTER & BAXLEY, P.A
Andrew J. MacLeod (73053) 
3600 Forest Drive, Suite 204 
Columbia, SC 29204 
Phone: (803) 509-8071 
FAX:  (803) 782-2527  
ajmacleod@wjcblaw.com 

Trial Counsel for Defendants 
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____________ 

CERTIFICATE OF SERVICE 
____________ 

The undersigned certifies that on this 13th day of November, 2023, a copy of the AMENDED 

NOTICE OF APPEAL on behalf of Appellants Chris Anderson and Danielle Anderson was served 

by emailing a copy to the address listed below: 

YARBOROUGH APPLEGATE LLC 
David B. Yarborough, Jr. (15515) 
Douglas E. Jennings, (100137) 
Reynolds H. Blankenship, Jr. (72784) 
291 East Bay Street, Second Floor 
Charleston, South Carolina 29401 
david@yarboroughapplegate.com 
reynolds@yarboroughapplegate.com 

WILLSON JONES CARTER & BAXLEY, P.A. 
Andrew J. MacLeod (73053) 
3600 Forest Drive, Suite 204 
Columbia, SC 29204 
ajmacleod@wjcblaw.com 

Trial Counsel for Defendants 

COBB DILL & HAMMETT, LLC 
Ryan C. Andrews (101104) 
222 W. Coleman Blvd. 
Mt. Pleasant, South Carolina 29464 
randrews@cdhlawfirm.com 

Attorneys for the Respondent  
Samantha Joanne Carwile 

HOOD LAW FIRM, LLC 
172 Meeting Street 
Post Office Box 1508 
Charleston, SC 29401/02 
Ph: (843) 577-4435 
Fx: (843) 722-1630 

/s/ James B. Hood 
James B. Hood (70212) 
james.hood@hoodlaw.com 
Deborah Harrison Sheffield, Of Counsel (2757) 
deborah.sheffield@hoodlaw.com 

Attorneys for the Appellants 
November 13, 2023 Chris Anderson and Danielle Anderson 

Nov 13 2023
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