T GRIGINAL

STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

RECEIVED
AUG 16 2013

Certiorari to Georgetown County

Thomas A. Russo, Circuit Court Judge S.C. SUPF eme "Court

ROBERT D. BROWN,
PETITIONER,
V.
STATE OF SOUTH CAROLINA,
RESPONDENT

APPELLATE CASE NO. 2012-213166

PETITION FOR WRIT OF CERTIORARI

DAVID ALEXANDER
Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, SC 29211-1589

(803) 734-1343

ATTORNEY FOR PETITIONER



INDEX

INDEX .ttt ettt b ettt b ettt bttt ettt n e aetns 1
ISSUE PRESENTED ..ottt sttt s 2
STATEMENT ...ttt ettt sttt ettt ettt ees e s st 3
ARGUMENT Lottt sttt s et ss sttt ssesan s s enanaes 4
CONCLUSION ...ttt etttk b et b et et s s e sesesesessss s s esesesesenas 12



ISSUE PRESENTED

Whether trial counsel was ineffective in derogation of petitioner’s Sixth Amendment right to
counsel and Eighth Amendment right to be free from cruel and unusual punishments because he
failed to object to the use of petitioners’ 1979 conviction pursuant to the federal Youth Corrections

Act to enhance his sentence under section 17 — 25 — 45 of the South Carolina Code?



STATEMENT

On April 2, 2008, Robert Dexter Brown (“Brown”) was indicted by a Georgetown County
grand jury for assault and battery with intent to kill, assault and battery of a high and aggravated
nature, and kidnapping. App. 781 — 89. On July 29, 2008, Brown was tried before the Honorable
James E. Lockemy and a jury. App. 1. Dorie C. Biagianti represented the State. App. 2. Reuben
Goude represented Brown. App. 2. The jury convicted Brown of all three charges. App. 627, 11. 6
— 16. Judge Lockemy sentenced Brown to life imprisonment without parole (“LLWOP”) pursuant to
section 17 — 25 — 45 of the South Carolina Code. App. 638, 1. 14 — 24. Petitioner’s appeal was

dismissed pursuant to Anders v. California, 386 U.S. 738 (1967). App. 683.

On May 11, 2010, Brown filed a PCR application. App. 684. On August 31, 2012, a
hearing was held before the Honorable Thomas A. Russo. App. 700. T. Andrew Johnson, Sr.,
represented the State. App. 700. Ian A. Taylor represented Brown. App. 700. On September 24,

2012, Judge Russo denied Brown’s PCR application. App. 775. This petition follows.



ARGUMENT

Trial counsel was ineffective in derogation of petitioner’s Sixth Amendment right to counsel

and Eighth Amendment right to be free from cruel and unusual punishments because he failed to

object to the use of petitioners’ 1979 conviction pursuant to the federal Youth Corrections Act to

enhance his sentence under section 17 — 25 — 45 of the South Carolina Code.

Relevant Facts

On May 24, 1978, a judgment and commitment order was issued by the Superior Court of

the District of Columbia in the case of United States of America v. Robert Dexter Brown, case

number 53360 — 77A and C. App. 774. The charges were armed robbery and armed kidnapping.
App. 774. The convictions stemmed from an incident that occurred on January 27, 1977, when
Brown was nineteen years old. App. 118, 1.25-119, 1. 16. On March 26, 1979, another judgment
and commitment order was issued in the same case. App. 773. This order sentenced Brown under
the federal Youth Corrections Act and referenced 18 U.S.C. § 5010(C). App. 773. This brief will
refer to these convictions as the “DC Convictions.”

Prior to trial on the instant charges, trial counsel moved that the DC Convictions could not
be used to sentence Brown under South Carolina’s LWOP statute. App. 115,1.2—128,1. 11. Trial
counsel argued that the convictions were “too remote to be used to enhance any sentence.” App.
115,11. 9 — 14. He also argued that sentencing Brown to life without possibility of parole violated
the United States and South Carolina constitutional provisions barring cruel and unusual
punishment. App. 115, 1. 15 — 19. Finally, only after prompting from his client, trial counsel
argued that the DC Convictions were juvenile convictions that could not be considered under South
Carolina’s LWOP statute. App. 118, 1l. 18 —24. The trial judge then questioned counsel regarding

Brown’s date of birth and how old he would have been on the offense date for the DC convictions.



App. 118, 1. 25 - 119, 1. 24. The trial judge determined that Brown would have been nineteen years
old at the time of the offense. App. 119,1.22 -120,1.7.

The trial judge asked, “Now, what evidence do we have he was convicted under some
juvenile statute?” App. 121, 1l. 5 — 7. The solicitor told the court there was “no evidence of that.”
App. 121, 11. 8 —10.  The court then asked trial counsel:

THE COURT: Other than the fact he was 19 at the time he was charged; 20 or 21 or
22 when he was convicted, what evidence do you have it was a juvenile procedure.

MR. GOUDE: My client says he was convicted under the youthful offender act of
Washington, DC; and therefore he states that that is a juvenile slant youthful
offender record that should not or could not be used to enhance the penalty ‘in this
case.

THE COURT: Although he admits he was 19 when he was charged; and over 20
when he was convicted?

MR. GOUDE: Uh—Yes, Your Honor.

THE COURT: And he says — you say that Washington, DC, has juvenile statutes
permit[ting] an 18 year sentence for juvenile crimes?

MR. GOUDE: He says he was — — released in two years on that sentence.

THE COURT: You have any information on that.

[THE SOLICITOR]: No; I don’t have any information as to his release date.
THE COURT: Interesting. — I will address that at a later date if he is convicted;
but please proceed as if I have denied your motion Mr. Goude. So it’s a very serious
matter; but proceed as if [ have denied your motion.

MR. GOUDE: Thank [you], Your Honor.

THE COURT: But I’ll address it later on when we have more information about

it; but in this state, it seems to me that the State has enough evidence to seek life
without parole.



App. 121,1. 19 - 123, 1. 9 (emphasis added).

After the jury’s verdict, the trial judge heard Brown’s motions. App. 628, 1. 7. Trial counsel
again asked the court to refuse to consider the DC Convictions, but only raised the ground that the
LWOP statute was unconstitutioﬁal and that the DC Convictions were too remote. App. 628, 1. 14
—23. App. 401, I1. 7 — 16. Trial counsel failed to raise the issue that the DC Convictions were
juvenile offénses. App. 628, 1I. 14 — 23. The trial judge only ruled that the statute was
constitutional and the DC Convictions were not too remote. App. 628, 1. 24 — 629, 1. 4. App. 630,
1. 17 — 18. The trial judge made no ruling regarding whether Brown’s DC Convictions were
juvenile offenses. After denying these motions, the trial judge asked trial counsel, “Anything else?”
App. 630, 1. 17— 19. Trial counsel responded, “No, Your Honor.” App. 630, 1. 20.

Discussion.

The PCR court erred in its finding that trial counsel properly raised the issue of whether the
DC Convictions could be used to enhance Brown’s sentence under South Carolina’s LWOP statute.
App. 778. The PCR court found that the trial judge “simply disagreed” with Brown’s arguments,
which is tantamount to a ruling that trial counsel was effective in his presentation of the issue and
properly preserved the issue regarding whether the DC convictions were juvenile proceedings.
App. 778. No evidence supports this finding by the PCR court.

Trial counsel was unprepared to present this issue and failed to preserve the juvenile
sentence enhancement for appellate review. In order for an issue to be preserved for appellate
review, the issue must have been: (1) raised to and ruled upon by the trial court; (2) raised by the
appellant; (3) raised in a timely manner; and (4) raised to the trial court with sufficient specificity.

State v. Rogers, 361 S.C. 178, 183, 603 S.E.2d 910, 912 — 13 (Ct. App. 2004). The trial judge’s

consideration of the motion in limine clearly indicates that it was not a final ruling and that a




contemporaneous objection and motion was required at sentencing to preserve this issue. See State

v. Johnson, 363 S.C. 53, 58 — 59, 609 S.E.2d 520, 523 (2005); State v. Simpson, 325 S.C. 27, 32,

522 S.E.2d 398, 600 (1999). Pretrial, Judge Lockemy said he would address the juvenile issue
“later on when we have more information about it.” App. 123, Il. 5 — 7. Trial counsel never
provided any further information about this issue and failed to raise it at sentencing. Therefore, trial
counsel was deficient in presenting the full issue to the trial judge and in failing to preserve the issue
for appeal.

The fact that this issue was not preserved for appeal is further indicated by the fact that
appellate counsel filed an Anders brief. App. 645. The Court of Appeals’ independent review of
the record for preserved issues also failed to address whether the DC Convictions could be used for
an LWOP enhancement. App. 683. These facts show that no evidence supports the PCR court’s
ruling that this issue was preserved for appeal. The failure to preserve an issue for appeal

constitutes ineffective assistance of counsel. McHam v. State, , Op. No. 27287, Shearouse Advance

Sheet No. 32 at page 60, 2013 WL 3723690 (July 17, 2013). In McHam, trial counsel failed to
make a contemporaneous objection after losing a motion in limine. Id. Appellate counsel filed an
Anders brief. Id. The State attempted to argue that no prejudice existed because of the Anders
review. Id. This Court rejected that argument, stating that under the Anders procedure, the court
reviews the entire record “for any preserved issues with potential merit.” Id. (emphasis in original).
The McHam Court held that trial counsel’s performance was deficient. Id. Just as in McHam, trial
counsel’s failure to preserve this issue for appeal constitutes deficient performance. Strickland v.
Washington, 466 U.S. 668, 687 (2011).

Trial counsel also performed deficiently by failing to provide the trial judge with any

information about the Youth Corrections Act under which Brown was sentenced. In fact, trial



counsel likely would not have brought this issue to the court’s attention had Brown not insisted he
do so before the trial. Instead of making a forceful and well-prepared argument on Brown’s behalf,
trial counsel initially prefaced the issue with “My client wishes me to state. ... ” App. 118, 1. 15—
24. Even -though Judge Lockemy told trial counsel this issue was “interesting” and “a very serious
matter,” trial counsel failed to research the issue and present it at sentencing! App. 122, 1. 22 — 123,
1. 2. Based on Judge Lockemy’s thoughtful questioning and his interest in the matter, had trial
counsel been prepared to provide the court with information regarding Brown’s DC Convictions it
is likely the court would have ruled in Brown’s favor at sentencing.

Trial counsel’s failure to raise this issue prejudiced Brown. Well before Brown’s 2008 trial,
this Court ruled that juvenile convictions could not be used for purposes of the LWOP statute. State
v. Ellis, 345 S.C. 175, 179-80, 547 S.E.2d 490, 492 (2001). The defendant in Ellis was convicted of
voluntary manslaughter as a juvenile. Id. at 179, 547 S.E.2d at 492. The Court strictly construed
the LWOP statute and held that juvenile convictions “cannot be used to invoke the mandatory
LWOP provisions of the recidivist statute. Id.

Similarly, Brown’s DC convictions could not be used to sentence him to life without
parole. The Judgment and Commitment Order from the District of Colu@bia was the conviction
used to sentence Brown to LWOP. App. 629, 11. 6 — 630, 1. 6. App. 773-74. This order says that
Brown was “sentenced uﬁder 18 U.S.C. § 5010(c) not to exceed (18) eighteen years concurrent
with any other sentence” for Med kidnapping. App. 773. Thé order also says that Brown was
“sentenced under 18 U.S.C. § 5010(c) not to exceed (9) nine years” for armed robbery. App.

773.



Section 5010(c) is part of the federal Youth Corrections Act (the “Act”)’. 18 U.S.C.
section 5010(c). The act defines a “youth offender” as “a person under the age of twenty-two
years at the time of conviction.” 18 U.S.C. § 5006(e). “Committed youth offender” is defined as
“one committed for treatment hereunder to the custody of the Attorney General pursuant to
section 5010(b) and 5010(c) of this chapter.” 18 U.S.C. § 5006 (f). “Treatment” under the act
“means corrective and preventive guidance and training designed to protect the public by
correcting the antisocial tendencies of youth offenders.” 18 U.S.C. section 5006 (g). These
sections show that a conviction under the Act is more like a juvenile sentence than an adult
sentence.

Section 5010(a) through (d) states in full:

(a) If the court is of the opinion that the youth offender does not need
commitment, it may suspend the imposition or execution of sentence and place
the youth offender on probation.

(b) If the court shall find that a convicted person is a youth offender, in the
offense is punishable by imprisonment under applicable provisions of law other
than this subsection, the court may, in lieu of the penalty of imprisonment
otherwise provided by law, sentence the youth offender to the custody of the
Attorney General for treatment and supervision pursuant to this chapter until
discharged by the Division as provided in section 5017(c) of this chapter; or

(c) If the court shall find that youth offender may not be able to derive
maximum benefit from treatment by the division prior to the expiration of six
years from the date of conviction it may, in lieu of the penalty of imprisonment

' The Act was passed on September 30, 1950. See c. 1115, § 2, 64 Stat. 1087, Pub. L. 865.
Portions of the Act, including section 5010(c), were repealed in 1984. Pub. L. 98-473, Title IL, §
218(a)(8). Since the text of the Act is not easily available electronically, copies of the Act from
the U.S. Code Congressional Service (available in the Court’s library) are attached to this brief
as “Exhibit A” for the Court and opposing counsel’s convenience. The Act was amended in
1976, but that amendment does not bear on the issues presented in this case. Nevertheless, in the
interest of completeness and convenience, the 1976 amendments that affect the Act are also
included in “Exhibit A.” Citations to the Act will be to the relevant United States Code section
instead of the sections of Public Law 865.



otherwise provided by law, sentence the youth offender to the custody of the
Attorney General for treatment and supervision pursuant to this chapter for any
further period that may be authorized by law for the offense or offenses of which
he stands convicted or until discharged by the Division as provided in section
5017(d) of this chapter.

(d) If the court shall find that the youth offender will not derive benefit
from treatment under subsection (b) or (¢), then the court may sentence the youth
offender under any other applicable penalty provisions.

18 U.S.C. § 5010(a) to (d) (emphasis added). It is clear from Brown’s judgment and
commitment order that he was sentenced under 18 U.S.C. § 5010(c). The trial judge could have
sentenced him under section 5010(d) which would have meant an adult sentence and
imprisonment with other adults. See 18 U.S.C. § 5011 (mandating segregation of youth
offenders from other offenders and the provision of treatment). Instead, the trial judge chose to
sentence him as a youthful offender. App. 773.

Of maximum importance to this case, persons sentenced under the Act are required to
have their convictions set aside. 18 U.S.C. § 5021. Section 5021 states, “Upon the
unconditional discharge by the Division of a committed youth offender before the expiration of
the maximum sentence imposed upon him, a conviction shall be automatically set aside and the
Division shall issue to the youth offender a certificate to that effect.” 18 U.S.C. § 5021. It seems
clear that Brown was released before the expiration of his maximum sentence. The SCDC
Record Summary shows Brown was convicted of receiving stolen property in 1983, well before
the expiration of the eighteen-year sentence. Supp. App. 1-2. Furthermore, Brown’s contention
that he was released after two years on the DC Convictions was unrefuted by the State. App. 122,
1. 19 — 21. Therefore, pursuant to section 5021, Brown’s conviction would have been
automatically set aside. Since by operation of law, Brown’s conviction was set aside, it could
not have been used to enhance his sentence pursuant to section 17 — 25 —45.

10



Additionally, pursuant to the rule stated in Ellis, juvenile convictions may not be used for
enhancement purposes under section 17 — 25 —45. Ellis at 179-80, 547 S.E.2d at 492. This rule
applies to convictions pursuant to the Act. The trial judge seemed to believe that because Brown
was over eighteen at the time of the offense, the conviction could be used. App. 118,1.25-119,
1. 24. Trial counsel failed to provide the able trial judge with the information he needed about
the Act—that persons under twenty-two were eligible— for him to make the correct decision in
this case. App. 118, 1l. 15— 123, 1. 17. The solicitor also failed to provide the trial court with
any information concerning Brown’s release date on the DC Convictions. App. 122, 1. 19 — 21.
Brown represented to the court that he was released after serving two years for the DC
convictions. App. 122, 1l. 14 — 16. This is consistent with section 5017(d) of the act which states
that a youth offender may “at any time... [be] release[d] conditionally uﬁder supervision.” 18
U.S.C. § 5017(a). Since Ellis requires that the LWOP statute must be strictly construed, and it
does not provide.for the enhancement of sentences based on convictions pursuant to the Act or
any such similar act, it was error to sentence Brown based on the DC convictions.. See also

Miller v. Alabama, 132 S.Ct. 2455, 2464 (2012) (holding that mandatory LWOP sentences

imposed upon juveniles violate the Eighth Amendment to the United States Constitution).
The State also failed to meet its burden that the DC convictions qualified under the

LWOP statute. At all times, the State bears the burden of proof beyond a reasonable doubt.

State v. Daniels, 401 S.C. 251, 256, 737 S.E.2d 473, 475 (2012). Given that the Act requires the
automatic setting aside of a conviction and the solicitor’s lack of information’about the DC
Convictions, had trial counsel adequately raised this issue, Brown would not have been
sentenced to life imprisonment without the'possibility of parole. Therefore, the Court should

grant the petition and reverse Brown’s sentence.

11




CONCLUSION

For the foregoing reasons, the Court should grant the petition and reverse Brown’s sentence.

David Alexander
Appellate Défender

ATTORNEY FOR PETITIONER

This 16th day of August, 2013.
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-D1rector7 may': contract with! any:s approprlateupubhc or prlvate
vunder- his: control for the'custody, care; subsistence, reduca-
ing. ‘ofscommitted: iyouthsoffenders, sthe rcost -of
h may be paid from the appropr1at1on for ‘Support 'of Unlted \States

R P Tfethloo A i

-+ptiSec: 5014 o) Classrﬁcatron studles and- reports Lo
2 henDlrector shall provide. clas51ﬁcat10n ccenters: and agencres BEvery
ommltted youth offender shall first be sent to a classrﬁcatmn center or
gency The cla551ﬁcat10n ,center or agency shall make a complete. study
d ach ommltted youth offender luding; a-mental and physmal exam-
n ;Lo ascerta1 his; personal tra1ts, hrs capablhtles -perti
.stances;of hlS school famlly life;, any. previous.de quency,‘or. crlmmal
nce and any - mental or physrcal .defect.o other fact
is In, the. a.bsence of‘exceptl I
; shall be. completed wrthrn., perrod thlrty days. :,The agency
Aromptly forward to; the, Drrector :and L ‘the Diyision.a eport; ofiits
ndin \ ith: respect to the youth offender and- 1ts; reco mendatlons as to
hrs treatment At least one member of the shall -as..so0n as
practrcable after commltment .interview. the youth of_fender revrew all re-
ports concermng him,. and ueh .ecommendatlo'ﬁs to the Dlrector
and. 10, the Division as m be, 1nd1cated N L
rsas.to. placement of fyouth otfenders

31t

i Sep 5015 Powers of Drrecto
(a), On rece1pt of: the.

il tion agency the. Dxrector may— : L
‘(1) recommend to the D1v1sron that- \the commrtted youth offen-

der be released condltxonally under ‘supervision;-.::or -

1081

-report and recommendatlons from .the classi-.
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Pub.’ 865 :

“(2) allocate’and direct the transfer of the committed ‘youth offen-
der to.an'agencyor institution for treatment; or . L
(3} ‘Order the -commitieq - youth offender -confined and afforded
*treatment tinder such conditions as’he believes' best designed for:the
: Drotection:of the public. - - Lo Lo
- *(b) Thée Director- may - transfer at-any time'a commitied youth offen-
der from ¢ne agency or institution “to any other agéncy or-institution,
" “See. 5016 Reports concerning offenders, ° : e
“The Director shall cause périodic examinations and reexaminations
‘to be made’of all committed youth g Te]

“Sec. 5017. - Réleé_.se' of youth offenders, _ ‘
S(a) .The Divisioni may at any tilj.'_iye'jélftél‘_ reaSqn?.!?le notice to the Direc-

& Division. "™ L Lo
“(b) ‘The ‘Divisioh ‘may dischatge a committed youth offender” uncon-
ditionally at‘the ‘éxpiration of‘one ‘vear from the date of conditional re-
lease, *» oo DD roign R TTA AT MG A -

.

‘ uth-offender committed- inder sectipn 5010 (b) of this chap-
ter shall*be! reldased: 4(':o'ﬁ‘dition_é1A13‘rf-'lfnggi-l supervision on"or before the
expiration of “‘t5ur years from ‘the“date: Gf*his’ conviction ‘and shall bé" dis-
‘charged: inconditionally on-or before”six yéarq from the date of 'hi§ con-
“(d) "A youth offender committed under Section-5010 (c) of this chap-
ter shall be-released conditionally under supervision ‘ot later' than two
years before the ‘expiration -of ‘the -term imposéd by the’court. He may
bé discharged inconditionally at the' expiration of fiot less than ong year
from’ the date of his'eonditional ‘r‘éle'a'se.“;He's‘ha11~be‘-dis’ch‘a‘_r‘g‘e’d' uncon-
ditionally on or. before-the‘expiration of the maximum’Sentehce imposed,
computed uninterruptedly from the..date of conviction. e -

“(e) Commutation ofsentence«authbrize_d by.any Act of Congress'shall

" proval jof-the Division: . i
© 'Sec. 5018. Revocation of Division orders. .

“The Division may revoke or modify any.of its.previous orders respect-
ing a committed. youth- offender except’ an’ order of unconditional  dis-
charge. Tomele e . ’ ’ el

“Sec.- 5019 - Supérvision of reléased youth ‘offenders. . :
© “Commifted youth-éfferiders peérmitfed [fo remain at liberty under stiper-
visio_n"'oji‘i-cdnditional‘ly'_ released: shall"be’undeér the’ supervision™of United

ion of Voluntary organiza’
‘without compensation” as
‘The” powers and: ‘duties of
II'be limited'and defified by

tions composed -of “mefbérs 'wheo will”" serve
voluntary ‘§upervisory sagents and ‘sporsors.
voluntary- supérvisory agents ‘and ‘sponsdrs gha

‘regulations adopted by’ the Division: -
“See.'5020. ' 'Appreéhénsion of reléased offenders. o o
“If, at:ahy timé before 'the qrjgod@iitipp_i}/l“‘c_ii”s"charge— 0f"a committed

youth offender, the Division is 6f ‘the 6pinion’ that such ‘youth offender

will* bé bénefited by further"tréatmfé‘_ﬁt-iﬂ%ah"-fqétitl;tidp or other facility
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rshal i-or. any  officer of a; Federal (penal ior’ correctional , inst1tutlon

JPOL: eturn to custody, such youth otfender shall be given an opportumty
ppear before the D1v1sion or.a - member thereof The D1v1s1on .may

soriatits discretion revoke the, order of condmonal release. -

021 Certlﬁcate settmg aS1de convxctlon :
the uncondltlonal dlscharge b -the Drvxsmn of a commltted youth

n before the explratlon of the, maxlmum sentence 1mposed upon
ithe -conviction shall be automatlcally .set aside and. the Djvision. shall
“‘aeg.to ;the youth offender-a certlﬁcaterto that effect.. .o

&5u
JosSee 5922 _Applicable date. - s
A-w'llhrs;chapter shall not apply to any offense commltted before its en—

Sec'r5023 Relatlonship to Probatlon and Juvemle Dehnquency Acts
‘a) Nothing in this chapter shall limit or affect the power of any
to .suspend the imposition or execution of any -sentence and place a
yo hg-offender on-probation-or be -construed in any: thsertO amend sre-

i f‘ affect the provxslons of chapter 231 “of thxs title rélative to’ proba-

H) Nothlng in this chapter. shall be. construed in- any wise to amend,

~;or afféct the prov151ons of chapter ‘403 ‘of this title (the Federal
Delinquency Act), or limit the Jurlsdlctlon of. the United States
on-and enforcement of .that c¢hapter except that
hall be exercised by the

ts..in the administrati
the powers as to parole of Juvemle dehnquents s

arg o

Yivision. e e C e
“Secw5,0_24. . Where apphcab]e ' ' ’
1s -¢hapter- shall’ apply 'in’ the contmental United States other than

sttrlet of Columbia and Alaska
@Secia (a) When''a ‘majority ‘of ‘thé members ‘of "ihe-Board of Parole

pPlDted under section 4201} of titlé-18" ofithé “United: States Code, as
AT ﬁded by this Act,3t quahfy and’ enter upon their’ duties,- the- Board
o Parole, established by that :séction!prior 'to its amendment shall cease
to;ex1st and its powers and duties shall become vested-in- and be exercised
by:the: Board established by section 1 of this Act. :
‘(b)~Nothing in chapter 402 of t1t1e 18 of the Umted States Code 3"
b8 constiued as répéaling or’ modifying:-the. duties, power;}
1ty of the Board of Parole’ w1th _respect to the parole of United States
,prlsoners not held to be- commltted youth offenders or Juvemle delin-
quents.
Sec. 4. Chapter 401 of. title 18\of the 'United" ‘States Code is hereby
amended by adding at the end thereof 1mmed1ately after. section 5001 33
a‘new section as follows: )
Huges: 5002, Advisory- Corrections Council o T
here is hereby c ated an Adv1sory Correctlons Councu composed
t ‘one United’ States cuit’ judge and two Unite st s dlstrict judges
des1gnated from time to tlme by the Chlef Justlc of the United States,
‘of one member; who ‘shall-be Chalrman deslgnated by ‘the Attorney Gén-
nd ex officio, ‘of the Chalrman ‘of the’ Board of Parole the ‘Chair-
f the Youth’ D1v1s'o'n‘ the D1rector of the' Bureau “of Prlsons and
Chief of Prébation’ of* the Admlnlstratlve Ofﬁce of -the Unxted States
Courts. The Councll shall hold stated meetmgs ‘to’ cons1der problem' ‘of
treatment and correctlon “of all otfenders agalnst the Umted States and

'sﬁ 11’ make such recommendatlons ‘to the
dlclaYConference of the Unlted States and

may 1mprove
ordlnatlon and 1ntegrat10n of pohmes respectlng the dlsposmon treat-

ment, and cofrection of "all persons’ ~convidted” of ‘offenses- agalnst ‘the
Unlted States.. It shall also consider- measures to promote the preventlon
of crlme “and dehnquency, suggest approprlate studles in thls connectlon
;9 be undertaken by agencles both pubhc and prlvate The members of

Sen oo U s ,
51718 U.S.C.A § 4201 o 5. 18 U.S.C.A. § 5001
32. 18 U.S.C. ~ .

A., ch, 402,

1083

a3 ‘the administration -of’ cnmmal ]ustxce" ard assure the’ co-.
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the Counc11 shall serve Without ompensation “but ’necessary travel and
ubsi énce’ !expenses as author1zed by  14% s6al b pald from avallable
appropria‘tions'_'of- the" Department ‘ot Justice Coai o

Sec.5.. “(@)"'The" analysis" ; 0 ""tltle 1876 the Umted
Code, immediately precéding chapter 401" of! 16,34 | €
lnsertmg 1m ed1ate1 i ) )
sions -
Youth Correctlons Act e

(b) The -analysis-'6f ch
Code,3s5 is, amended by in;
“Sec 5001 Surrender fo
5002 Adv1sory Correctlons Councu“ ’
Approved _September 30 19.50 i :

“fse 3000] e -
‘An Act to amend the War Claims Act of 1948 as amended__
Be it ‘enacted. bygthe Sénate and, Houge, of Spreseniaiives of
Amerwa in Congress assembled

That o
Sectlon 6.-0f:

amended b& striklng there-
nd. ing-in lieu thereof "(4)nParents
no. WldOW Adependent husband -or Chlld o

ApprovedJ September 30 19

BT TR

An Act to promote the development of improved transport

alrcraft by pro-,
viding for the ope:-atlcn, testm

modnflcatlon ther eof

1y, adapted to, the economlc
;,for,,feeder—hne operatwn by
a551stance ln~ the ‘testmg and i r
2 raft and In t . Oper:
Wered a1r -aft in s1mulated transport G
}Ye development and manufacture of tur
and to,axd m he adaptatlon of ¢ivil airs

(a The Secretary 5' v Ne: Srei T,.referred to as

the. Secretar A 1thori & V. olit. the. purposes of th1 LA t‘by—
(1) prepanng broad ¢ operatlng and general utlllty characterlstics
~and spemﬁcatlons for all types of such, alrcraft Whlch he’ ﬁnds are

34. 18 U.S.C.A., prec. ch. 401,
35. 18 U.S.C.A., prec. § 5001,
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'abllsh an mdependent and reglonahzed Umted States Parole
to' prov:de fa|r and equntable parole procedures, and ‘for.

itle 18 of the Umted Stat,es Code is, amended by repeahng

elating .to .parole)- and: 1n<ert1ng in:lien.. thereof the
1 ew chapterto read.as follows: .+ 1. .

' “Chapter 311—PAROLE

,31 wist () Sner’ . means a.ny Federal prlsonerﬁﬂwho is
seligible.fo .parole pursuant. to this title.or any other law includ-

i g Federal prisoner. whose parole has been revoked and who »

15 not’otherwxse ineligible;for, parole; . ;...

ng any eligible.prisoner who'has been released
role.or, deemed a 1f released on parole under. sectlon 4164 or

‘There- is° hereby estabhshed ds an’ mdependent agency “in the
Department of Justice, a United States Parole Commission which shall

.90 STAT.-219

Parole
Commission

-and

Reorganization
18 'USC 4201
note,

Repeal,

18 yUsc 4201,

18 USC 4164,

18 USC 4202, .
Membexship, - -



'Moﬂic of o Fedeml penal or correctlonal 1nst1tut10n,‘or a-Fed-

qmuthorlzed to sérve:eriminal” process within-ithe United
{whom'a-warrant'issued-by-the Governor of the.Canal Zone:
arole v101ator is: dehvered shall execut.e' the

ide -th. phrase general sta.t,e
that “actions of the Com

ier section: 4206" parol
ction 4209,.nparole dissi -
leis modifiedsor:revokéds -
nyrsuch decision:appliess
ting;a writtensapplicash 7k
nithirty days followitign
rregional cothmissionery;
1ant to.rules and: regula_
‘orvreversé-hisidriginal
ting of.the decision-ands
aar TNy .
tiont; (a)’ of itHis section
:ration:mayibe! appealed i
Board-by rsubmitting.
days followin, the-date:
LtlonalﬂAppea LY Board,s
1 ¥

I R .
tigns of 'th COIn]nlaSlOIl pumuant to, paraglaphs (1), (
¢ b shall be consi el ed actlons committed to

section ‘4203
on’for plllpO‘GS of sécti

_—

£ '9;06“ eﬁmtlons
SIS ed-ln thls (‘lld

ptex— :

i “Dlrectm means the Duector of-the: Bireau. of’ Prlsons,
¢ (d) ‘vouth offender’ means a person under the age of twenty-
ears at the -time of conviction:

(e) ‘committed youth otfenderis one.committed. for tleatment
eunder._to the, custody of thc Attorney Geneml pursuant to

‘“

. v“con\'lctlon ‘means- the ]udgment on! a verd: 1
¥, a plea of guilty,.or.a plea‘of nolo contéridere.”. .
Sections oOO( .)00§ and 0009 ‘of tltle 18 Un te S ates Code,

( Sectlon oOl4 of tltle 18, Umted tates Codey is amended to
;as follows. ‘ e T e DU

-.90 STAT. 231

P.Li. 94-233,

18 USC 4217, ~

18 UsC 4218,

5 UsC s00
et'seq.

Ante, p. 220,

18 USC 4201
&t seq,

Repeal,




P.L. 91-23%

18 USc 5014,

2

18 USC 5005 .
et seqg,

" 'LAWS"OF 94thi€ONG.<:2nd SESS:+ © Mar. 1

“§ 5014, ‘Qlas,siﬁcatjdn;.stpdies‘.’ an_dgrep'orts;;s, ol ey H

-+£The.Director ‘shalls;provide -classification centers -and-*agenci
very jcommitted youth offender:shall.first be s'ent':toLa.-_:classiﬁ‘catior,

center; orydgency. ,Th,e,;\c_las"siﬁcaﬁipn?:centep =or::agency:shall: make;
complete:study, of each: committed .yoiith offender, ‘including & mental;
ajld,;pbysiqalfg"examinatigp,i to:ascertain his personal traits;:his cap
bilities, pertinent circumstandes of his school,z’fa‘xhilylife,~a1'1y; previous:
deliriquency or criminal experience, and-an 1 hysical defect; -

.or other factor.contributin

tional_circun istances,

thirty days! The ageficy s

to 'the%Cofnrh_iésioii "a'report

- When,.in the judgment of the Director;
should: be 'réléajs_éﬁi&:;@n’d‘i.tgi’dﬁ'gljy under”
and reécommiend'to the Commiigsion”, . = = -

SEC.18. Section 5020°of Litla 18, United"Sta
readasfollows: . . . T

“§ 5020.: Apprehension of released offenders :

“If, at ‘any time before the unconditional discharge of ommitted .-
youth offender, the Commission i< of the Spinion thl Suoh Jouh.
der ‘ tution or,

_ d States probitior ¢ fficer, azi-appointed Superyisory.
La3geE Lef v Tyl -1 3 el i fl DA Ly Fastin N EiNmqr Yo
agent, 8, United: Stites marshal, ot any' officer, 5t 4 Fedsral pénal or:
mrre‘opbn’al’1nst1tut1’(5n.,Upon return to custé uch*youth oﬁ'ehdg_p
shall be given  revocation hearing.by the Commission.” ™ ™
" SE¢ '»9,?’Chapt§i"4.0_2 ‘of titlé 18; United States Code, is aniended by
deleting-the term “division” whenever 1t appears therein and inserting
m’liéu thereof the word “Commission”. : FRBAGEL L e T

Sec. 10. The table of sections. for chapter 402 of :titlé 18; . United
St,atg,s;C,od_e,'is,,_a'mended-to'read'as follows:. . .@ ooy, 0
“See. . PR A o
“5005: Youth correction decisions.. .- -
“5008.. Definitions. < Lo
“5010. - Sentencé. ) .
“5011: .Treéatment. oL n
- B012; ‘Ceitificate as to availability of facilities. -
‘55013.3ProvisionAof-‘-_facilitie,s_.&,: IR T
“5014. Classification studies and reports.. , , sl
“501_5.,;‘?,03&'(?11:5 \Qf;Dir_e,‘c_t_qr as to placement of youth offenders.
“5016." Reports concerning offendérs, o .
“5017:-Release of Youth'offenders: " ' | .

*5018. Revocation of Commission orders.: "~ .

75019, Superyision, of released.youth;offenders, -

5020, Appxjel_x_ggsi or release(‘l‘oﬁ,g‘uders.‘.= chal e
5021, Certificate’s etting le conviction, = © LA
“5022. 'April‘i'c}ib‘lé:-"d_a‘te.' PRI T
*5023. Relationship to Probation and Juvenile Delinquency Acts, )

tis

s

L

13024, Where applicable: . ...c, r .
5025 "Applicability to the District of Columbia.
“5026.-Parole of other offenders not affected.”. -

790 STAT, 232




P.L. 94-233

as been ommmtted may be released on

1olmquent who h
i tions ds:th Umted

3 ,.m_ 1(
GRUNISS] ‘
161t 4206 SN Ante, p. 223,

N any nt tho Lu\s of the Umtod Stfttes or the 18 USC 4202
“Pai ol¢ Board™ note,

: ¢rm: ot~ tel ma,,on
(Ll(b ul llns \(t. shall be deemed to refer to the
e Commlssmn as, esmbhshed by the nendments

,Attor ey (reneml,‘\wt]mut._

hidisection; may place a total of. ten posmons

‘uibfrPns-on GS 163V 0 e =i afd

8,-United . States
1

5 USC 5332
note,

qole’i gnitnission” R . ; N .
‘he thy ¢ mthonzed to- be appropk ated _suc ‘sums.as ation
out tho purposcs of the amendments made by ﬁmﬂom

i i : Enides Acte S ,
' wh - L Y eoSRe o) here are- hereby transferred t the C
_!rge}’(:f aCOIITIImJtted T : HitediSiatss Parole Commission, all.personnel, li ilit
j S 45.4F emp]oyed dy/al
_»Umted States

18 USC 4202
note, ’

LR

HIEhIS "vshf\ll take effect, sn{ty days after the datelof enactment Effective date,
£ithat the 'provisions of section. 4208 (h).0f: thls Act, shall, take 18 USC 4201
ey nd éd: twenty ‘days after the -date f e t. note,

npels n"“holding officé’ as a member of the United ‘States 18'Usc 4202
sRarole’ on“the- day before the effective ddte of the Parole note,
sion and Reorganizationi Act shall be a Comrmissionier whose
suche hall éxpire o the date of the expiration of the term for
{cﬁ's_uc}},person was appointed as a.member of the Board of Parole.
di Stithe purpose of section 4202 of'title 18, United States Code, 18 USC 4202
1cebyzan nd_1v1dua1 as a member of the Unlted States Board of mnote,

ORTS- No, 94—184 (Comm.‘eon ﬂ1e judiciary) and No. 94-838 )
{Comm,’ of;.Conference;);. .- s . o S N
] S:tNo, 94=369 {(Comm, on the ]udiciary) an No. 94-648,_: S
#whi - (Comm, of Conference)s .- . -. ;
S5 i‘f"CQNGRE'.SSIONAL RECORD c ’ L
3 5 May a,. comsldmed and pased House. LT
le, considered and passed” Senabe, “arnended,
: Mar. 2 Senate ‘dgreéd to ‘conference ‘réport,
Mar, House ag;'eed to ccnfa-ence reporr.

\(J

90 Sf'AT:?ff_zsa




