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ELMORE H. Drennan Quattlebaum
GOLDSMITH dquattlebaum@elmoregoldsmith.com
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May 9, 2024
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The Honorable Jenny Abbott Kitchings

Clerk of Court, South Carolina Court of Appeals
1220 Senate Street

Columbia, South Carolina 29201

Re: AJP Solutions, LLC v. Clark Construction, Inc. of Mississippi
Appellate Case No: 2024-000698

Dear Ms. Kitchings:

We received the transcript in the above-referenced appeal on Thursday, May 9, 2024. Pursuant to
Rule 263, SCACR, I understand that the deadline for serving Appellant’s Initial Brief and
Designation of Matter to be Included in the Record on Appeal is Monday, June 10, 2024, based
on the date we received the transcript. By copy of this letter, I am furnishing counsel for
Respondent and the South Carolina Court Administration with correspondence from the
court reporter indicating delivery of the transcript on May 9, 2024.

If you have any questions or concerns, please do not hesitate to contact me at my direct office
number (864) 565.9294 or at my email address, dquattlebaum@elmoregoldsmith.com.

HDQ/

Very truly yours,

ELMORE GOLDSMITH KELLEY & DEHOLL, P.A.

H. Drennan Quattlebaum

Enclosure

CC:

Joshua P. Cantwell, Esq. (via email letter only to josh.cantwell@poulinwilley.com)
Eliza Hutto Cantwell, Esq. (via email letter only to eliza@cantwelllawfirm.org)

Bryan P. Kelley, Esq. (via email letter only to bkelley@elmoregoldsmith.com)

South Carolina Court Administration (via email letter only to transcripts@sccourts.org)

ELMORE GOLDSMITH KELLEY & DEHOLL, P.A.

Post Office Box 1887 | Greenville, SC 29602
Phone (864) 255.9500 | Fax (864) 255.9505
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STATE OF SOUTH CAROLINA TRANSCRIPT OF RECORD

COUNTY OF DORCHESTER CASE NO.:2022-CP-18-01997

November 27, 2023

BEFORE: The Honorable Diane Schafer Goodstein
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AJP SOLUTIONS, LLC,

Plaintiff,

vs.

CLARK CONSTRUCTION, INC., OF MISSISSIPPI,

Defendants.

APPEARANCES:

Joshua Cantwell, Esqg.
Appearing for the Plaintiff.

Bryan Kelley, Esqg.
Appearing for the Defendants.

Recorded by: WebEx Video Courtroom

Transcriber: Natalie Dahl, RPR
SC Official Court Reporter

et. al,
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NOTE: Pursuant to Rule 607 (H) (1) (B), SCACR "A
Court REPORTER SHALL RECEIVE THE FEE OF $1.00 PER
PAGE FOR FURNISHING A COPY OF A PREVIOUSLY PREPARED
TRANSCRIPT." All requests for a copy of the
enclosed transcript shall be sent to: Natalie
Dahl, RPR, P.O. Box 762, Conway, SC 29526
INDEX
Description Page

(None)

EXHIBITS

(None)

Transcript Legend

Dash(--) Indicates an interruption in speech

Ellipses (...) Indicates trailing off in speech

Phonetic (ph) Indicates a phonetic word

(Inaudible) Indicates word(s) are not
discernable due to audio recording
quality
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PROCEEUDTINGS

THE CLERK: 2022-CpP-18-01997, AJP Solutions,
LLC, v. Clark Construction, Inc., of Mississippi.
This is a motion to approve arbitration award filed
by the defendant.

THE COURT: All right. Yes.

MR. KELLEY: Good afternoon, Your Honor. I'm
Bryan Kelley. I represent the defendants. It is
my motion to confirm an arbitration order --
orders, to be more accurate.

I would like to begin just by talking briefly
about the standard of review that the Court is to
employ when reviewing or taking up either a motion
to confirm an arbitration award or vacate an
arbitration award. A seminal case on that topic is
C-Sculptures, LLC, v. Brown, 403 S.C. 53, and 1t 1is
a South Carolina Supreme Court case from 2013.

Essentially, what we have is a manifest
disregard standard. In other words, an
arbitrator's decision will not be disturbed by the
court unless a party can show that the arbitrator
manifestly disregarded clearly applicable law.

There is another case from the South Carolina
Court of Appeals from 2018 called Group III

Management, Inc., v. Suncrete of Carolina, 425 S.C.
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141, and that opinion expands on this manifest
disregard standard a bit. To sort of boil down
what the Group III Management opinion says, it is
basically that manifest disregard is not the same
as making a mistake. The arbitrator can mistakenly
interpret the law, but if they do that, that does
not necessarily amount to a manifest disregard.

Manifest disregard is when the arbitrator
knows of governing legal principle and refuses to
apply it. I'm not taking the position today that
the arbitrator in this case did make any errors or
misinterpretations of the law -- quite the
contrary, for reasons that I'll explain -- and that
the arbitrator ruled correctly in this case, and
we're asking the Court to enforce that decision.
However, I think that the standard is relevant for
the issues that were taken up in this hearing. So,
with that, I'll sort of pivot to the background of
what this case is actually about.

One of my clients is Clark Construction of
Mississippi, and they were a general contractor for
an assisted living facility in Dorchester County
called The Claiborne at the Brickyard. One of
their subcontractors on that project was the

plaintiff AJP. AJP performed -- or had a
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subcontract agreement, rather, with Clark to
perform certain drywall work at the project.

Disputes arose between Clark and AJP during
the course of that project, and that led to this
lawsuit and other lawsuits that I'll talk about
briefly. To, again, boil down this -- this
dispute, this underlying dispute is about AJP
contends that they are owed an unpaid contract
balance from Clark. Clark has asserted
counterclaims in arbitration against AJP contending
that they incurred excess completion costs after
terminating AJP from the project. AJP filed a
mechanic's lien on the project naming Clark and an
entity called TCABC Real Estate Holdings as the
owner of the real property on which the project was
located.

Clark filed a mechanic's lien discharge bond.
Travelers Insurance Company was the surety for that
discharge bond. When AJP filed its lien
foreclosure action, it named Clark, TCABC, and
Travelers as defendants. We moved to compel
arbitration based the subcontract agreement between
Clark and AJP and under -- we contended that under
the Federal Arbitration Act, we have a valid

enforceable arbitration agreement; that the
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disputes between Clark and AJP should be referred
arbitration; and that the claims -- the plaintiff's
claims against the other defendants, Travelers and
TCABC, should be stayed pending the outcome of that
arbitration.

There is another party that is not a party to
this litigation, but I expect you'll hear a lot
about them during my argument and during
Mr. Cantwell's rebuttal, and that is Arch Insurance
Company. Arch Insurance Company wrote the payment
and performance bonds for AJP on this project. And
so when Clark got into its dispute with AJP, we
asserted a claim against AJP's performance bond,
which, again, Arch was the surety of. Arch, in
turn, filed a declaratory judgment action in the
district court in Mississippi contending that --
well, seeking -- I should say a declaratory
judgment, that Clark had failed to satisfy
conditions precedent to a claim under the
(inaudible), and that based on that failure,
basically we didn't have a wvalid claim against the
Arch bond.

While this litigation was stayed pending
arbitration, a mediation took place which was

attended by Clark and Arch. AJP was made aware
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that the mediation was going forward. It's not
clear to me what level of participation AJP had in
that mediation. Mr. Cantwell can certainly speak
to that. But what we do know is that as a result
of that mediation, a settlement agreement was
entered between Clark and Arch.

Arch took the position that it had authority
to enter into that settlement agreement on AJP's
behalf based on a power of attorney within an
indemnity agreement between Arch and AJP. The
indemnity agreement is common in the surety
industry. It is something that induces the surety
to issue payment and performance bonds to the
bonded principals.

In the indemnity agreement -- and I'm
simplifying this for the purpose of this motion --
the indemnity agreement provides that the principal
and the individual indemnitors who signed that
agreement are agreeing to defend and indemnify the
surety, and reimburse them for any losses that they
incur by virtual of the issuance of a payment of
performance bonds.

Again, that indemnity agreement includes
power of attorney, and Arch relied on that power of

attorney when they entered into the settlement
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agreement with Clark. The settlement agreement
provided that Arch was going to pay to Clark
$325,000, and that they were dismissing their
claims both in the declaratory judgment action in
district court, and in the arbitration that we're
here on today, based on the authority given to them
by the power of attorney.

And if I may, Your Honor, briefly share my
screen. So 1if you can see this, Your Honor, this
is the indemnity agreement. It is attached both to
my motion and to Mr. Cantwell's memorandum and
objection, which was filed earlier today. There is
just a little bit of language that I wanted to
bring to the Court's attention, which I've
highlighted here. It says that the indemnitor --
and the indemnitor is AJP -- and their individual
principals and spouses, they represented that all
statements made in the application, which is the
application for the bonds, are true and made
without reservation to induce surety to extend
surety credit on its behalf.

The power of attorney is here in Paragraph 7.
And the operative language that I would 1like to
bring to the Court's attention is this highlighted

portion, which says that the indemnitors are
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acknowledging that the power of attorney is a power

coupled with an interest. When I first read that,
I wasn't exactly sure what that meant. But the
reason why it is important is -- and I'm going to
try to share another screen with you -- is that one

of the arguments that Mr. Cantwell has made is that
the power of attorney does not comply with the
South Carolina Uniform Power of Attorney Act.

I'm looking for that screen to share with
you. Here we go. And this is Section 62-8-103,
which is to what powers of attorney does the South
Carolina Uniform Power of Attorney Act apply. The
very first one is that it says that it does not
apply, or if it applies to all powers of attorney
except: Number one, power to the extent that it is
coupled with an interest and the subject of the
power, including a power given to or for the
benefit of a creditor in connection with a credit
transaction.

And so being slightly confused about what
that means, I come down to the reporter's comments.
Here it says that an example of a power given to or
for the benefit of a creditor in connection with a
credit transaction is highlighted in Section A-1.

It is not meant to exclude the identification of
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Subsection A-1 to other context in which a power
may be coupled with an interest; such as, a power
held by an insurer to settle or confess judgment on
behalf of an insured.

I'"ll come back to that in a minute, but I
want to finish briefing you on the procedural
history of this. After the settlement agreement
was entered into between Arch and Clark, Clark
filed a motion to dismiss the arbitration. AJP
objected to that motion. In that objection, AJP
set forth the same five arguments as to why the
arbitrator should not dismiss the arbitration that
it has set forth in its motion and objection --
excuse me, 1its memorandum in objection to our
motion today. So, again, they set forth five
arguments, and those are one through five.

Number one, with the indemnity agreement --
which is where the power of attorney is -- does not
comply with South Carolina Uniform Power of
Attorney Act.

Number two, that AJP and the indemnitors
objection to the settlement, and Arch entered into
the settlement over that objection.

Number three, that Arch acted in bad faith in

entering into the settlement with Clark.
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Number four, that Arch failed to notify its
principal, AJP, and the indemnitors of any breach
of the agreement between AJP and Clark.

Number five, that Arch failed to satisfy
conditions precedent within the bond and the
indemnity agreement to exercise its rights under
that indemnity agreement.

Now, there is a third piece of litigation
that ties in with this case and the Arch DJ action,
which is Arch has filed a lawsuit against AJP and
its individual indemnitors where they are seeking
reimbursement for the settlement monies that they
have paid to Clark.

Now, I submit to you, to the Court, that
arguments two through five not only have been
considered by the arbitrator and rejected, but AJP
has a venue to advance those arguments. In other
words, that Arch somehow breached the indemnity
agreement, acted outside of the scope of the
authority of the power of attorney, and that is the
lawsuit that Arch has brought against them.

As to argument number one, again, that deals
with whether or not the South Carolina Uniform
Power of Attorney Act applies to the indemnity

agreement. What Mr. Cantwell will tell you is the

11
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reason that is important is because the Act
requires that any power of attorney has to be
witnessed under the same standards that a will is
witnessed. And he'll tell you that we don't have
the uninterested witnesses' signatures on that
indemnity agreement which we need in order to make
the power of attorney comply with the South
Carolina Act. There is no clear authority to
suggest that he's right. With respect to

Mr. Cantwell, I don't think that he can direct this
to any clear principle of law that that statute
should apply to the indemnity agreement that the
arbitrator manifestly disregarded it. In fact, I
think the opposite is the case, which is that the
statute makes it clear that the power of attorney
and the indemnity agreement are not subject to that
statute.

And so, I guess, to summarize our position,
it is that the arguments that Mr. Cantwell is
making before the Court today have been considered
by the arbitrator. There is no indication that
there was any manifest disregard when the
arbitrator rejected those arguments. Mr. Cantwell
has filed a motion within the arbitration to

reconsider, which the arbitrator also denied.
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The last point I'll make, Your Honor, is that
we're asking the Court in confirming the
arbitration reward, which ended the arbitration
based on the settlement, that the -- the claims
against the owners and the discharge bond surety
should be dismissed, in addition to the claims
brought against Clark, because the only liability
that the owner or the discharge bond surety would
have would be derivative of any liability that
Clark would have to AJP.

The arbitration has determined there is no
reliability based on the settlement and release.
So what we're asking the Court to do is to dismiss
this case with finality as to all of the
defendants. Thank you.

THE COURT: Thank you very much.

Mr. Cantwell?

MR. CANTWELL: Good afternoon. May it please
the Court?

THE COURT: Yes, sir. I'm going to ask you
to hold on for one second. I'm going to shut the
door and make it a little quieter for me. Hold on
for one second. I'm just going to step away for
just a moment.

(A brief pause in the proceedings.)

13
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THE COURT: Thank you. Thank you very much.

MR. CANTWELL: May I proceed, Your Honor?

THE COURT: Please.

MR. CANTWELL: Okay. Great. Your Honor, may
it please the Court? Josh Cantwell here for the
plaintiff, AJP.

I want to first share my screen with Your
Honor to take up a point about the manifest
disregard by the arbitrator.

Your Honor, can you see my screen?

THE COURT: I can.

MR. CANTWELL: This was the final order from
the arbitrator. Now, there was no award ever
issued in the case. It was literally Jjust an order
that the arbitrator filed due to the purported
settlement between Arch and Clark Construction.

If you look at the second paragraph, Your
Honor, it states that the arbitrator, while AJP
vigorously disputes Arch's right to settle, AJP's
(inaudible) claim filed in this proceeding. AJP's
position as (inaudible) response to Clark's motion
to dismiss rely upon: One, South Carolina law as
that law may be applicable to the enforceability of
Arch's indemnity agreement. Two, other arguments

principally directed to Arch's rights under the

14
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indemnity agreement. And, three, Arch's actions in
entering into the settlement agreement with Clark.

And then it goes on to state, "Those are not
matters over which I have either authority or
jurisdiction." So that, to me, right there is a
manifest disregard of law that has been presented
to the arbitrator, which he ignores. So then he
relies upon the purported settlement agreement, and
dismisses the case.

Now, going back to the -- kind of the
beginning of it all, Your Honor. Counsel did,
essentially, state this started because of a
payment dispute involving construction services
performed by AJP. Clark was the general
contractor. There was a payment dispute. Amounts
weren't paid, and ultimately AJP filed a mechanic's
lien in September of 2022. A foreclosure action
was filed in December, and in response to that,
Clark filed its motion to compel arbitration. Now,
that was pending for several months.

At the same time Clark filed the motion to
compel arbitration, it actually instituted the
arbitration against AJP in January of 2023. AJP,
during that time, objected to the arbitration

because they wanted to stay in state court where

15
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they filed the original action.

During this time, before the Court had ruled
on the motion to compel the arbitration, Arch
approached AJP because it was trying to put
together a mediation amongst the parties. So Arch
and its representatives contacted Clark and AJP and
said, Would you be interested in resolving all of
these three different cases right now?

The response to that was that Clark was never
going to pay AJP anything, and so AJP said, Well,
we're not going to be involved in the mediation.
That being said, Arch continued to try to set up a
mediation to resolve the claims that Clark had
issued against the surety, directly against Arch.
And so Arch's counsel reached out to AJP and asked
AJP to attend in order to help with the factual
disputes in regards to Clark's claims against AJP.

Now, counsel for AJP, as well as personal
counsel for the indemnitors, did participate in the
mediation in an attempt to help Arch with factual
issues concerning Clark's claims against Arch, but
the claims in reference to AJP's claims against --
back against Clark were never addressed in that.

Ultimately, the mediation ended with Arch

stating that because of the indemnity agreement, it
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had the authority of not only to settle the claims
against -- the surety claims against Arch that were
at issue in the mediation, but also the ones that
AJP had filed.

So, essentially, what Arch did was they stole
the claims of AJP that they had issued in the state
court action, and attempted to settle those and use
those as leverage to reach a settlement with Clark
on everything. That purported settlement agreement
was presented to the arbitrator, and that's why he
ruled the way he did, and we saw that he did so by
disregarding the law as far as South Carolina, as
far as the power of attorney.

Counsel was right, these arguments were made
previously, but they weren't addressed by the
arbitrator. The power of attorney provisions
contained within the indemnity agreement clearly
violate the Uniform Power of Attorney Act. Section
5 and 7 state that there has to be witnesses --
disinterested witness requirements, and if we look
at the indemnity agreement that both parties put as
exhibits in this case, there is no witnesses on it.

In addition to that, AJP argues that Arch was
not a party to the arbitration. They did not file

a motion to intervene, so they have no right to
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come into the arbitration and try and sell out
AJP's claims.

All in all, AJP had filed claims in excess of
$600,000 against Clark. ©Now, Clark, on the other
hand, had roughly $440,000 in claims going the
other way, but these were two very separate and
distinct claims. This wasn't just talking about
the payment of the contract. The $600,000, plus
attorney's fees and costs, that was money that was
not paid to AJP.

In turn, Clark's damages were as a result of
the cost that they had to go to hire new trades to
come in and finish the job. Interestingly enough,
the new trades that came in only worked 13 days on
the project and somehow racked up a $400,000 bill,
despite AJP's claim of being months and months on
the project and not being paid for 600.

That being said, the power of attorney
provision in the general indemnity agreement does
not give Arch the right in order to negotiate both
the claims against Arch, and as well as the claims
that AJP maintains against Clark. AJP never had an
assignment of those claims against Clark, and never
gave that to Arch.

At the mediation, it was specifically
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communicated to both Arch and its counsel that AJP
was not going to negotiate, was not going to assign
any claims, and was only there to help factually
with what happened in regards to the claims that
were made against Clark in the Mississippi action.

So the first argument is that there was no
standing and no authority. It is all based on this
invalid power of attorney, which is buried within
the indemnity agreement.

The next argument is that they were on notice
that AJP and the personal indemnitors did not agree
with the settlement. So the settlement, in and of
itself, violates Rule 43 of the South Carolina
Rules of Civil Procedure. No agreement between
counsel effecting proceedings and actions shall be
binding unless it is reduced to form and signed by
the parties and their counsel. We don't have that
situation, so the arbitrator's reliance on that was
both invalid and shouldn't be enforceable.

We're asking the Court today to deem the
settlement agreement reached by Arch in this --
this -- this manner to be invalid and
unenforceable, and to send the case back to the
arbitration where it should have been in the first

place.
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The parties were never able to arbitrate the
merits of the case. It was sent to arbitration,
and then Arch jumped in and did the settlement and
sold out AJP. There were no depositions taken.
There was minimal discovery and documents
exchanged, and the parties were going to have the
opportunity to present both sides of the case at an
arbitration, which was scheduled for last
September, but then thwarted by the bad acts of
Arch, and ultimately by Clark as well.

We do believe that the actions of Arch were
done in bad faith. They didn't investigate Clark's
claim and AJP's defenses to it. They didn't
investigate AJP's claims on the other side. All
they did was say, Yeah, we'll get rid of our
liability by selling off claims, which we are going
to pretend that we have a right to, and get Arch to
settle everything and be done with it.

Now, as a result of that, Counsel did mention
that there is a federal court DJ action now to
where Arch is seeking payment from AJP and the
other indemnitors of the settlement amounts, and
AJP has responded with counterclaims against that.
The problem being that, in the surety context,

there is not a cause of action for a bad faith
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claim in South Carolina. And so, essentially, what
Arch and Clark did was they concocted a scheme to
get this settlement agreement in place, which took
the whole claim away from AJP with no recourse to
go against them. There were some conditions
precedent that Arch failed to do, and we've cited
those in our brief, as far as notifying AJP of the
breach and certain determinations that needed to be
made. The arbitration needed to go forward in
order to have that determination of a breach, in
order to have the ability for Arch then to go and
act on the indemnity agreement.

Now, even if Arch were able to have some sort
of interest in whatever arbitration award was
settled at the end of the arbitration, that's just
a lien or security interest. There was no
assignment of an entire claim. And so, Your Honor,
because of this, and the reasons that we've cited
in our brief, we are asking the Court to deny the
defendants' motion to confirm the order of the
court, and ask the Court to deem the settlement
agreement unenforceable, and send the case back to
arbitration so that the parties can decide the
facts on the merits and not by some bad faith

action of an insurance company jumping in to save
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its own neck and putting its insured out to lose
everything.

Thank you, Your Honor, and I'm happy to
answer any questions you may have.

THE COURT: Yeah. Let me ask -- I do have a
couple of qguestions. So -- so it is the position
of your client, Mr. Cantwell, that there should
have been an arbitration hearing between AJP and
Clark?

MR. CANTWELL: Correct, Your Honor.

THE COURT: And that that was the -- in
compliance with the court rules that dismissed the
-—- that dismissed the cause of action, the lawsuit,
by AJP against Clark? Or Clark against AJP? Talk
to me about that, because that is the genesis of
all of this.

MR. CANTWELL: Yes, Your Honor. So it
started off to where AJP was, obviously, the
plaintiff in this case.

THE COURT: Okay. As the sub through the
general.

MR. CANTWELL: As the sub, and a $600,000
mechanic's lien.

THE COURT: Okay. And I gather Clark moved

to dismiss because of the arbitration?
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MR. CANTWELL: They did, Your Honor. And,
eventually, the case was sent to arbitration, and
so —--

THE COURT: Into arbitration, but it's the
position of AJP that there never was an
arbitration.

MR. CANTWELL: There never was an
arbitration?

THE COURT: Never was a -- okay. But what
did occur was that there was a mediation between
the performance bondholder, Arch, right, and the
insurance carrier, and Clark? Because Clark took
the position that AJP failed to perform, and Clark
called on the performance bond, and that ended up
in its own wrangling with the filing of the DJ
action?

MR. CANTWELL: Correct. So Arch was never a
party to the arbitration or filed a motion to
intervene in the arbitration.

THE COURT: Right. Arch was not a party to
the suit filed in South Carolina between --

MR. CANTWELL: Or the arbitration.

THE COURT: Because -- because Arch wasn't
subjected to sue in South Carolina, so it wouldn't

have been part of that motion to dismiss in that
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arbitration, right? Right.

But, again -- apparently, when Clark called
on the bonds, and Arch (inaudible), that began a DJ
action in federal court, and ultimately a
mediation. And at the mediation, Clark and Arch
were able to resolve their differences. I'm using
a big term.

Now, where AJP and Arch go sideways, if you
will, has to do with the payment bonds, the
indemnity, and the power of attorney.

Now, let me get back and ask, from your
perspective, Mr. Cantwell, who can hold -- I hate
to say "trigger," but who can activate the payment
bonds? Obviously, a general can make a claim on a
performance bond and -- well, Arch is like, You're
so right. We've contacted our insured. Whatever
happened, happened, and all -- all of their
employees got Covid. They have no employees.
Everybody has Covid and in the hospital, and this
was a very strict schedule. We didn't do it,
didn't comply. They admit they didn't comply.
They called on the performance bond, and here it
is. But you are saying that that did not happen
here because someone activated the payment bond

under the power of attorney? And that was who?
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MR. CANTWELL: Your Honor, it wasn't that
they activated the payment bond under the power of
attorney.

THE COURT: Okay.

MR. CANTWELL: Initially, Arch denied any
sort of obligation.

THE COURT: Right. Filed the DJ action, and
then asked everyone to get together and have a
conversation?

MR. CANTWELL: Correct. So there was never
an assignment of the AJP claim to Arch. But Arch
said, Because I have this indemnity agreement, I'm
going to settle both of the claims.

THE COURT: Okay. Both of the claims being,
what and what?

MR. CANTWELL: The claims that are going
against Clark going towards Arch for the payment
bond, and then the claims going by AJP against
Clark. So that where we talked about the claims
for AJP were for non-payment for the drywall
services of $600 grand. And then the other claims
were Arch -- excuse me, Clark's claims for what
they said they had to spend after AJP left the
project.

THE COURT: Okay.
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MR. CANTWELL: So two separate claims. It's
not an interest in one claim that Arch had, even
though they acted like they did.

THE COURT: Okay. Okay. And is there a
provision in the performance bond that says there's
an indemnification for amounts paid? What are the
circumstances under the -- which activate the
indemnity in this case under the payment bonds?

MR. CANTWELL: Once the amount is paid by the
surety, then the amounts are due to the
indemnitors, and that's where the next federal
court action comes in, and that was filed after the
settlement agreement and the dismissal of the
arbitration.

THE COURT: Okay. And I gather that AJP and
the individuals -- the people with the indemnity --
the ultimate out for Arch, they appeared at
mediation, but not for the purpose of trying to get
their claims resolved with back and forth with
Clark, but -- for what purpose?

MR. CANTWELL: Exactly. So Clark -- and
there is e-mails back and forth about this among
the parties. Clark was not going to negotiate with
AJP on its claims, the claims that AJP had filed

against it. So AJP said, Well, we're not going to
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go to mediation then. Arch then asked, Will you
help us with the factual issues with the claims
that Clark filed against Arch? Because, obviously,
AJP was there and knew the situation about what
work needed to be performed, what was left that
wasn't done, and that's the $400,000 amount for the
claims that Clark filed against Arch.

So we weren't ever talking about that. And
when the issue came up, we specifically told Arch
that they did not have the authority to negotiate
AJP's claims. And there was counsel for AJP and

the indemnitors that all were on the same page with

that.

THE COURT: Okay. So the mediation moves
forward.

MR. CANTWELL: And came up with this sham
settlement.

THE COURT: So there is a settlement. And
what does AJP do at that point? What are we
talking about?

MR. CANTWELL: We're completely in the dark.
They contrived this little scheme to settle around
us and try to extinguish all the claims of AJP, and
then they represented that sham settlement to the

arbitrator to get it dismissed.
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THE COURT: Okay. And has the indemnity
agreement been -- excuse me. My noisy law clerks.
They just pop up.

Now, has Arch made a claim against AJP at
this point for indemnification?

MR. CANTWELL: Yes, Your Honor, it has.

THE COURT: Okay.

MR. CANTWELL: That is filed in federal court
in Charleston.

THE COURT: Okay. Okay. Oh, these are

fabulous issues. All right.

So now back to where we are. So it is the
position of AJP that -- this is gquite the kettle of
fish -- because AJP's position is that, number one,

we would have been happy to be in court in
Dorchester County just hanging out and doing our
thing, but you made us go arbitrate, Judge, and we
didn't even get to do -- all right.
I'm going to remove the four-legged law
clerks. I'll be right back.
(A brief pause in the proceedings and a
discussion was had off the record.)
THE COURT: All right. They have gone. They
have left.

So -- okay. I think I have it.







10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

29

Mr. Cantwell, I think I have your position.

All right. Mr. Kelley?

The court people are going to kill me.

MR. KELLEY: I think Your Honor has a very
firm grasp of the issues that we're dealing with.

I guess if I could just rebut on a couple of
points?

THE COURT: Yep.

MR. KELLEY: And sort of the nuance that I
had to your line of questioning about how the
indemnity agreement and the power of attorney were
activated --

THE COURT: Yeah.

MR. KELLEY: The settlement agreement that
was entered into between Arch and Clark
specifically references and releases all of the
claims that were asserted in the DJ action between
Arch and Clark. It also releases all of the claims
of both Clark and AJP in the -- what it refers to
as the "triple A arbitration." And so that
settlement agreement gets executed. The arbitrator
looks at it and says, well, it looks like all of
the claims before me have been released, because it
appears, to me, as the arbitrator, that Arch does,

in fact, have the authority to enter into this
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agreement on AJP's behalf. Since everything has
been released, I have no choice but to dismiss this
arbitration.

All we're asking the Court to do is to
confirm that award, and Mr. Cantwell is asking you
to determine whether or not the entry of that order
is a manifest disregard of the law. We certainly,
obviously, contend that it is not. But everything
else that we're talking about today is really
between AJP and Arch. And they have -- they have a
court case where they can fight that out. We don't
take a position as to whether or not AJP has a
claim against Arch or a defense against AJP. We
are simply asking the Court to look at the
arbitrator's order, look at the settlement
agreement where the claims were released, and
confirm it and dismiss the case.

MR. CANTWELL: And, Your Honor, may I clarify
one thing?

THE COURT: Yes.

MR. CANTWELL: And that is the arbitrator's
manifest disregard that he didn't look at the power
of attorney language. He didn't look at the
enforceability of the agreement pursuant to South

Carolina law, which is governed, because that is







10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

31

where the agreement took place, as far as the
project here in South Carolina.

So these issues weren't decided, and he
basically punted, manifestly disregarded the case.
So all we're asking for is the chance to have our
claims heard in one place or another, and now we
can't file a bad faith claim against Arch, because
in the context of suretyship, there is no bad faith
claim.

It's different from another insurance case
where you have a bad faith because of the
difference in the relationship between the surety
and the indemnitor, and that's the Master Clean
(ph) case in South Carolina. It says, basically,
that the bad faith allegations can be a shield, so
that, ultimately, AJP would not have to pay, but it
can't have a dispositive claim against Arch under a
bad faith theory.

THE COURT: Let me ask this to clarify. Who
held the power of attorney?

MR. KELLEY: The bonding company. And I
think that if you look at the indemnity
agreement -- that, again, is attached to both the
motion and Mr. Cantwell's brief -- if you look at

Paragraph 7, there is no event that has to occur in
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order for Arch to be able to step in and act as
AJP's attorney in power. It simply says that they
can do it. AJP agrees they can do it whenever they
need to in order to protect themselves under the
indemnity agreement.

MR. CANTWELL: It is certainly not an
absolute power to where they can do anything they
want.

THE COURT: What are the conditions
precedent?

MR. CANTWELL: So they have to notify AJP of
the breach. There has to be a determination of the
breach in order for them to then execute under that
indemnity agreement, and then they only have a lien
or a security interest. They don't own everything.
What they did is they took everything away from AJP
in order to minimize their own exposure under the
bond claim. It's perfect -- we may have a bad
faith case --

THE COURT: Yeah. Yeah. Yes. Yeah.
Absolutely. Absolutely.

I hate to do this to you, but I have to take
this call. I'm so sorry, SO SOrry. I'll be right
back.

(A brief pause in the proceedings.)
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THE COURT: I'm going to say 30 days for an
order. But listen to me, you all are busy. This
is a substantial order. If you need longer, get
together and let my law clerk know when I can
expect 1it. I think I have the issue.

Let me tell you where I'm focused so you
know. What I'm concerned about is -- I'm concerned
about the failure of AJP to be able to prosecute
its claim against Clark. Less concerned about
Clark's claim against AJP, because I think that a
general -- that is the purpose of having a
performance bond. Having said that, I'm concerned
about AJP being cut out of its ability to prosecute
its claim against Clark. Does that make sense what
I'm saying?

MR. KELLEY: It does, Your Honor. And just
so I'm clear, our position is that our claims
against AJP have been released. They're gone. So
we released them as a part of the settlement with
Arch.

THE COURT: Got 1it. I got that, but the
problem is they still think you owe them money.

MR. KELLEY: Understood.

THE COURT: At the end of the day. And they

don't think that AJP had the right to do that.
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MR. KELLEY:
your concern.

THE COURT:

MR. KELLEY:

THE COURT:

(Whereupon,

Yes, Your Honor. I understand

Wonderful. Thank you all.

Thank you.

That was so much fun. Thank you.

the hearing concluded.)
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