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STATEMENT OF ISSUE ON APPEAL 

Whether the court erred in admitting evidence of prior 911 calls involving two incidents 

of appellant's juvenile behavior towards the decedent and appellant's ex-girlfriend, Mary Beth, 

where evidence of these prior bad acts was not admissible under Rule 404(b ), SCRE, and even if 

they were, there probative value was substantially outweighed by their unduly prejudicial effect 

pursuant to Rule 403, SCRE? 
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STATEMENT OF THE CASE 

Appellant was indicted at the February 20th
, 2020 term of the Darlington County grand 

jury for the offenses of murder, kidnapping, burglary in the first-degree, and possession of a 

weapon during a violent crime. R. 583. His case was called to trial on July 10, 2023, before the 

Honorable Paul M. Burch, and a jury. Jacob Godwin and Jamie Scruggs represented appellant. 

Monty Bell and Patti Parker were the assistant solicitors. R. I. 

On July 14, 2023, appellant was found guilty of murder and possession of weapon during 

the commission of a violent crime. R. 548, I. 12 -549, I. 17. Judge Burch sentenced appellant to 

forty-five years imprisonment for murder and he imposed a five years concurrent term for 

possession of a weapon during a violent crime. R. 578, IL 1-8. 

This appeal follows. 
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ARGUMENT 

The court erred in admitting evidence of prior 9 I I calls involving two incidents of 

appellant's juvenile behavior towards the decedent and appellant's ex-girlfriend, Mary Beth, 

where evidence of these prior bad acts was not admissible under Rule 404(b), SCRE, and even if 

they were, there probative value was substantially outweighed by their unduly prejudicial effect 

pursuant to Rule 403, SCRE 

Relevant Facts 

On December 9, 2019, Appellant's former live-in girlfriend of ten years, Mary Beth 

Bennett, was inside her Hartsville apartment preparing dinner for her new boyfriend, the 

decedent, Kurt Scholl. R 89, I. 20 -93, I. 2. Bennett testified that when she got home from work 

that day, she noticed that appellant had left her a Christmas tree and cigarettes on her front step. 

R. 91, I. 16-92, I. 9.

When Bennett took a break to smoke a cigarette while cooking dinner, and went outside, 

she found appellant sitting on the front steps to her apartment. R. 93, IL 1-5. Bennett said she did 

not remember if she even talked to appellant, but she went back inside and continued to cook 

dinner. She then heard a beating on her windows, and she heard glass breaking. She saw 

appellant come "busting inside" her apartment through the door. R. 96, IL 6-25. 

Bennett claimed that when appellant came inside, and "he grabbed me and picked me up 

like a bear hug. Grabbed me." R. 97, IL 5-7. Bennett maintained appellant told her that they had 

to go "to Granny's and we have to save Zoey," who was Bennett's daughter. Bennett said this 

made no sense to her because her daughter was a grown woman. R. 97, IL 8-25. 

Bennett said while appellant attempted to carry her to his car, she told him to put her 

down so that she could get her shoes. When appellant put her down, Bennett grabbed some 
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flipflops from her apartment, and she ran away while appellant was attempting to catch his dog. 

R. 98, II. 1-24.

Bennett was able to get to her car while appellant was preoccupied with the dog, and she 

drove away. Then she called 911 while she driving to the decedent's camper. However, 

Bennett testified that she realized that she had forgotten her purse and her cell phone, so she 

turned around. When she returned to her apartment, appellant was gone. R. 99, II. 3-25. 

Bennett then called the decedent and told him that appellant had burst lnto her apartment. 

The police arrived at Bennett's apartment shortly after the earlier 911 call. R. 102, II. 6-24. 

When the solicitor asked Bennett if this was the first time she had called 911 because of 

appellant, defense counsel objected. The solicitor maintained this evidence was admissible 

under Rule 404(b ), SCRE, because it went to "motive and intent." The judge said because this 

was a State v. Lyle, 125 S.C. 406, 118 S.E.2d 803 (1923) matter, and he wanted the evidence 

proffered before he ruled. R. 103, I. 1 -104, I. 9. 

The Proffer 

The solicitor said that his theory of the case was that appellant was obsessed with Bennett 

and that the prior bad acts went to show his motive for murder in this case. R. 103, I. 21 -104, I. 

4. 

During the proffer, Bennett testified that appellant in September 2019 had come over to 

the decedent's camper while they were "outside grilling." Bennett recalled that appellant 

showed up and he "came in kind of dancing and talking kind of gibberish." She asked appellant 

to leave, but appellant continued dancing instead. Appellant stated that he would "bury" the 

decedent, and he made crude sexual remarks to Bennett. R. 105, II. 4-25. Bennett said they 
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called 911 from the camper in which the decedent lived. The police arrived and told appellant to 

leave, and appellant did leave. 

The second incident occurred in November 2019. This time appellant came to the 

camper where Bennett was inside with the decedent. R. 106, II. 14-22. Bennett described that 

appellant began beating on the doors and walls of the camper. Bennett called 911. 

In the meantime, the decedent got his shotgun and pointed it at the camper door. Bennett 

said that when the decedent cocked the gun, she heard appellant say that the shotgun not scare 

him. R. 107, II. 2-17. Bennett recalled that when police came to the camper, appellant was 

already leaving. R. 107, I. 25 -109, I. 25. 

Defense counsel Godwin argued that the evidence of the prior bad acts was not clear and 

convincing. Counsel also argued that even if the judge thought that this evidence was admissible 

under Rule 404(b ), SCRE, it still should be excluded under Rule 403, SCRE, because its 

probative value was [substantially] outweighed by its unduly prejudicial effect. R. 410, I. 16 -

411, I. 7. 

The solicitor argued that these two prior bad acts went to appellant's motive and intent to 

murder the decedent. He argued that even with a "balancing test" that these two prior incidents 

were admissible. The judge ruled that this evidence met the requirements of State v. Lyle and 

was admissible. R. 112, II. 2-8. 

Jury Returns 

In the presence of the jury, Bennett then described how appellant came to the decedent's 

premises in September 2019 while they were "grilling out." Appellant was dancing and 

engaging in "erratic behavior." Bennett testified that they called 911, and that appellant made a 

crude sexual remark to her, and he said that he would "bury" the decedent. R. 116, I. 1 -118, I. 1. 
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In November 2019, Bennett described to the jury how the appellant was beating on the 

camper from outside while she was inside with the decedent. The decedent pulled out his 

shotgun and he cocked it. She then heard appellant exclaim that he was not afraid of the 

shotgun. Bennett called 91 1 and she recalled that appellant was leaving when police arrived. R. 

118, I. 2-120, I. 15. 

Other Evidence 

Bennett testified that on December 9, 2019, after she returned to her apartment to retrieve 

her phone and purse, that she drove to the decedent's place. However, she saw "cops. Blue 

lights everywhere," when she got into the vicinity of the decedent's home. She was not 

permitted to go onto what was an obvious crime scene. R. 122, I. 16-123, I. 8. 

Instead, Bennett went to the police station as requested. She said the police asked her to 

stay at the police station "for her own safety" until they found appellant. R. 122, I. 23 -123, I. 17. 

On cross-examination, Bennett acknowledged that she regularly spoke with appellant and 

text messaged him. R. 144, I. 10 -145, I. 2. Bennett admitted that appellant did not have a with a 

gun with him during either the September, 2019 or the November 2019 occurrences where when 

she called 911. R. 145, I. 9 -146, I. 23. Conversely, the decedent had a shotgun that he carried 

with him. Bennett further acknowledged that on both occasions, appellant left when the police 

were called. R. 148, 11. 2-20. 

Hartsville police officer John Specht testified that he was dispatched to the apartment of 

Mary Beth Bennett on December 9, 2019, at about 8:00 p.m. He observed the damage to her 

front door, and he later received a call about the decedent being shot at his address on Racetrack 

Road. Specht testified at that time he did not know that the burglary at Bennett's apartment, and 

the shooting incident on Racetrack Road were related. R. 152, I. 5 -160, I. 7. Specht testified 
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Appellant also said that the decedent shot him in the foot first, and then shot him in the 

leg. Appellant displayed his injuries to the jury. Appellant acknowledged that he was able to get 

the gun from the decedent and shoot him three times in self-defense after following Mary Beth to 

the decedent's camper. R. 437, I. 13 -444, I. 10. 

Appellant admitted that he drove to Chesterfield County immediately after the shooting 

because he knew Row was a nurse and he needed medical a�ention after being shot. R. 444, I. 12 

-445, I. 17. Appellant finally testified that Mary Beth had told the decedent that appellant was

on his way over that night. The decedent was therefore lying in wait for appellant with his 

shotgun when appellant arrived. R. 460, I. 18 -461, I. 15. 

Appellant also testified that he was fighting for his life and was unable to call 911, as the 

solicitor suggested, during the fatal struggle with the decedent. Appellant told the solicitor that 

he was ambushed, badly wounded, and he fought back the only way that he could. R. 463, I. 7 -

466, I. 10. 

Finally, appellant denied that he ever bragged about shooting the decedent to anyone. 

The testimony to the contrary was simply not true. R. 465, I. 18 -466, I. 13. 

Discussion 

In State v. Lyle, 125 S.C. 406, 118 S.E.2d 803 (1923), our Supreme Court considered 

a case where the question was whether the signature on a check was in fact the defendant's 

handwriting. The identity of the drawer of the forged check was the only matter to be decided. 

The Court noted that where there was serious doubt as to the admissibility of 

evidence, that doubt should always be resolved in the defendant's favor. However, following 

State v. Lyle and now, Rule 404(b ), SCRE, evidence of other crimes, wrongs, or acts are 
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The improperly admitted other bad act evidence in this case was substantially 

prejudicial because it allowed the jury to view appellant generally as a man of bad character who 

behaved erratically. The likely earned ire of the jury from hearing evidence of appellant's crude 

sexual comment to his former girlfriend in the presence of her new boyfriend should also not be 

underestimated. Appellant in all likelihood lost the benefit of the doubt with the jury on the self­

defense determination given this inadmissible bad character and erratic behavior prior bad act 

evidence. 

The judge did not conduct the required Rule 403, SCRE balancing test once that 

objection was raised. See, State v. Spears 403 S.C. 247, 742 S.E.2d 878 (Ct. App. 2013) Further, 

evidence of these two prior bad acts was not admissible pursuant to Rule 404 (b ), SCRE or State 

v. Lyle, and the error was not harmless in this self-defense case. See State v. Fletcher, 379 S.C.

17, 664 S.E.2d 480 (2008). Appellant should be granted a new trial. 
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