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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON ) FOR THE ELEVENTH JUDICIAL CIRCUIT
)
Joshua Warren Hopkins, #361473, ) Case No, 2020-CP-32-1523
)
Applicant, )
) ORDER OF DISMISSAL
V. ) 3
) o =
) Cie- &
State of South Carolina, ) ST L
| ) FRE
Respondent. ) P
) R
) & :_«j;::u ';;

This matter comes before this Court to the post-conviction relief (PCR) action commenced ~

by Joshua Warren Hopkins (Applicant) on April 13, 2020. The Applicant,' ;hrough retained
counsel Tommy Thomas, made an initial Amended Application dated October 4, 2022, On June
15,2023, the Applicant made a second amended application. The Respondent made an Amended
Return on June 22, 2023.

On June 23, 2023, the matter was called for an evidentiary hearing before this Court, The
Applicant was present af the hearing and represented by retained counsel, Tommy Thomas,
Esquire. The Respondent was represented by Donald J. Zelenka, Deputy Attorney General, During
the hearing testimony was received from the Applicant, Waysolbert Hopkins (the Applicant’s
father), and Robert “Theo” Williams (the Applicant’s trial counsel).

At the conclusion of the hearing, the Court indicated that it was denying relief, This written
order follows pursuant to S.C. Code §17-27-80 (1976) and Fishburne v. State, 427 8.C, 505, 832
8.E.2d 584 (2019) (trial court’s duty to make findings of fact and conclusions of law on duly raised

postconviction claims of ineffective assistance of counsel),
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1. PROCEDURAL HISTORY

Applicant is preséntly confined in the South Carolina Department of Corrections pursuant
to orders of commitment from the Lexington County Clerk of Court. Applicant was arrested on
April 10, 2015, following an investigation into the death of a two-year-old child. During the June
2015 term, the Lexington County Grand Jury indicted Applicant for homicide by child abuse
(2015-G8-32-1395). Applicant was subsequently indicted for aiding and abetting homicide by
child abuse (2016-(8-32-2515) in October 2016.

On Qctober 3, 2016, Applicant proceeded to a jury trial before the Honorable R. Knox
McMahon. Robert R. Williams, Esquire (Counsel) represented Applicant. Assistant Solicitors
Suzanne Mayes and Micah Caskey prosecuted the case.

On October 7, 2016, the jury convicted Applicant as indicted. Judge McMahon sentenced
Applicant to concurrent terms of life without the possibility of parole for homicide by child abuse
and twenty years’ imprisonment for aiding and abetting. |

Applicant filed a timely notice of appeal. Appellate Defender Susan B, Hackett perfected
Applicant’s appeal by filing an Anders' brief and petition to be relicved as counsel with the Court
of Appeals, Applicant did not ﬁlg an Anders petition. The Court affirmed Applicant’s convictions
and granted appellate counsel’s request to be relieved on December 19, 2018. State v. Hopkins,
2018-UP-464, (8.C. Ct. App. filed December 19, 2018). The case was remitted back to the circuit
court on January 4, 2019, Applicant commenced this PCR action on April 13, 2020.

PRIOR PCR PROCEEDINGS

Applicant filed his current Post-Conviction Relief Application on April 13, 2020. The

) 3 P TV ¢ O Y
" Anders v, California, 386 U.8.
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Respondent filed a Return and Motion to Dismiss filed October 28, 202(). The Respondent initially
moved for Applicant's PCR action to be sunumarily dismissed for failure to comply with the filing
procedure of the Uniform Post Conviction Relief Act, $.C. Code Ann. 15-27-10-160, 2014, More
specifically, that the Applicant failed to file his Post Conviction Relief Action within one year after
the entry of a Judgement or conviction or within one year after the sending of the remittitur to the
lower coutt from an appeal. A Return to the State's Motion to Dismiss dated November 23, 2020
was filed with the Court,

A Motion Hearing held on September 3, 2021 in front of The Honorable Donald Hocker.
Present before the Court was the Applicant, represented by his Attorney, Tommy A, Thomas,
Lillian L. Meadows, Esq., and Taylor Smith, Esq., both from the South Carolina Attorney
General's Office was present on behalf of the State. After hearing the testimony presented at the
Motion hearing, Judge Hocker found that the statute of limitations for Joshua Hopkins Post
Conviction Relief Action should be tolled and that Applicant was entitled to an evidentiary
hearing. The order was dated September 30, 2021 and filed October 11, 2021,

II. ALLEGATIONS

In his; original application for post-conviction relief, though counsel Thomas, Applicant
alleged he was being held in custody unlawfully for the following reason:

10(a) Ineffective assistance of counsel. )(no factual support listed)

In first amended application dated October 4, 2022, Hopkins alleged the following:

1. [PLEA OFFER ADVICE] Counsel was ineffective in advising the Applicant
not to accept numerous plea offers. The Applicant was offered a plea of 10 years
to 20 years on several occasions. Trial counsel advised the Applicant not to

accept the plea and told the Applicant that he could get a directed verdict after
the State’s case. That there was insufficient evidence to convict him.

2. [The Applicant’s father Waysolbert Hopkins was not called as a witness] |

Counsel was ineffective for not calling Applicant’s father as a witness.
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Applicant’s father {s Waysolbert Hopkins. Mr. Hopkins would have testified-to
the fact that he had taken the child to the emergency room a few weeks prior to
his death, That at this hospital visit, there was no indication that there was any
abuse to the minor child. In addition, Mr. Hopkins saw no signs or indication
of abuse. The minor child was given medication and Mr Hopkins was allowed
to take the minor child home,.

In a second amended application dated June 15, 2023, the Applicant made the following

allegations:

1. Counsel was ineffective for failure to properly investigate the case:

a. [Failed to Speak with Victim’s biological father and family
members of the vietim’s mother], By failing to pursue speaking with
potential witnesses including the victim’s biological father and family
members of the Victim’s Mother who was providing day care to the
child.

b. [Failed to investigate the victim’s mother] By failing to investigate
the fact that the victim’s Mother was under investigation by SC
Department of Social Services.

2. [Failed to Investigate what the victitn was wearing at hospital admission]
Failure to properly investigate and present evidence at trial regarding a
discrepancy in what the victim was wearing at the time of admission to the
Emergency Room. Testimony was presented that the victim had on a bloody
diaper upon arrival, The Applicant contends that this is not True and was
prejudicial to him,

Brief Statement of the Trial Facts

This case concerns the November 27, 2013 death of a two year old child. The cause of
death given varied from death related to traumatic injury by Dr. Spalding, Lexington Medical
Center pathologist (Tr.p. 574), fat embolism syndrome caused as a direct result of trauma to the
buttocks inflicted by another individual by Dr. James Fulcher, a forensic pathologist, and
cardiopulmonary arrest, nausea, and vomiting by Dr. Stephen Platte, the emergency physician at

Lexington Medical Center. (Tr.p. 227).

Page 4 of 30
2020-CP-32-1523





The State’s theory of the case was that either the Applicant was either the principal in the
homicide through child abuse due to the timeline or an aider and abettor with his girlfriend Sabrina
Haynes. The state's theory was “"that the fatal injury happened minutes to hour - - minutes to an
hour from the time of death and that would have occurred duriﬁg the onset of symptoms, which is
between 6:01 a.m. and 9:30 a.m. when the child was alone in the defendant's care.” Tr.p. 634, 11.
11-16.. The evidence was that that he was the last person with the victim while he was alive and
that his attempt at an exculpatory claim that the injury occurred by the child falling done the steps
was not supported by the physical evidence of the trauma to the body, both chronic (over time)

and acute (less than 24 hours), Tr.p. 567.

In the Applicant’s November 27, 2013 statement to law enforcement, he suggested the
following concerning the events of November 26-27, 2013, Applicant went to work at McDonald's
at 5:00 p.m. on November 26, 2013. Tr.p. 285, 1. 11- Tr.p. 287, 1. 12. He got off at 12:30 a.m. on
November 27. Tr.p. 285, 1.1 1 —p, 287, 1. 12. When he arriv;:d home to Sabrina “Peggy” Haynes,
his girlfriend, and Minor, they ate some food that Applicant hgd brought home with‘him from
work. Tr.p.287, 1. 23 —p. 288, 1. 10. While walking down the stairs, Minor slipped down the steps
on his rear end. Tr.p. 288, 11. 2-4, Although Minor tried to eat, he was unable to keep any of the
food or drink down, Tr.p. 288, 11. 10-16. Between 5:30 a.m., and 6 a.m., on November 27, 2013,
Sabrina Haynes left for work at McDonald's. Tr.p. 266, 11. 1-6. Applicant and Minor continued
sleeping until sometime later in the morning. Tr.p. 267, 1. 13; Tr.p. 290, 11, 3-12, Due to Minor
soiling himself during the night, Applicant cleaned him and ran a bath for him. Tr.p. 267, 11, 13-

15.2 Applicant went downstairs to heat some food for them. Tr.p. 267, 11. 15-16. When Applicant

2 1t was indicated to law enforcement that the child was found near the tub by the Applicant and
they were anticipate it was possibly a drowning situation, They were surprised that he was dry
haired in dry clothes when they arrived within 10 minutes of the 911 call,
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returned upstairs to Minor, he found Minor "on his hands and knees facing towards the door
gasping, making a moaning and groaning noise." Tr.p. 267, 11. 16-19; Tr.p. 291, 11. 1-5, Applicant
attempted to assist Minor by tapping on his chest and blowing into his mouth. Tr.p. 268, 11. 14-
16. Applicant claimed he called Sabrina Haynes at work to seck advice on how to best care for
Minor. Tr.p. 292, 11. 3-6.% At 9:30 a.m., Applicant called 911 because Minor was unresponsive.

~Tr.p. 89, 11. 13-25; Tr.p. 292, 1. 12.

The first EMS unit arrived at 9:42 a.m. Tr.p. 90, 11, 20-23; Tr.p. 109, 11. 20-21. Applicant
met the EMT at the door with Minor in his arms, Tr.p, 110, 11. 15-21. Minor was wearing pajémas.
Te.p. 111, 11. 19-22, Minor had no heartbeat. Tr.p. 114, 11. 5-11; Tr.p. 116, 11. 7-19. The EMT
began CPR. Tr.p. 114, 1. 12 — Tr.p. 115, 1. 21. Additionally, the EMT drilled a hole in Minor's
knee to administer drugs using an intraosseous infusion. Tr.p. 117, 1. 3 —~Tr.p. 118, 1.1, Next, the
EMT attempted to intubate Minor, Tr.p. 119, 1.4 —Trip. 120, 1. 3, He was unsuccessful after two
attempts. Tr.p. 120, 11. 4-6; Tr.p. 121, 11, 1-12, However, his supervisor was able to successfully
intubate Minor in the ambulance. Tr.p. 125, 1. 25; Tr.p. 159, 11, 15-17, The EMT claimed Minor's
mou/th was hard to open. Tr.p. 120, 1. 13; Tr.p. 120, 11, 20-25, In retrospect, the EMT decided the
stiffness of the jaw was "rigor.” Tr.p. 125, 11, 17-20; Tr.p. 126, 11. 17-20. While the supervising

EMT was intubating Minor, the original EMT declared Minor was dead, Tr.p. 125, 1. 16. The

3 This call was made around 8:21 am. This was a call received at McDonalds, As a result of the
call, she checked out of work. Tr.p. 444-445. She was seen pacing back and forth while talking
on the telephone outside of McDonald’s while she waited for Priscilla to pick her up,. Tr.p. 445,
Priscilla Haynes, who had returned home from her job around 8:30 amn and saw Applicant talking
to Peggy (Sabrina Haynes) on the telephone. The Applicant told her to go pick up Sabrina at her
job and bring her home, sending her away from the house. She was told anything at that time
about the child’s condition. She went and picked up Sabrina. By the time they retumed, EMS
had already arrived, EMS was called at 9:30 and arrived at 9:42. Tr.p. 90, 109. Priscilla inquired
with the Applicant why he never told her anything was wrong with the child. Tr.p. 461. It was
estimated by the pathologists that the time of death was greater than 1 to 1 % hours before the

time of arrival due to the rigor mortis and body temperature. Tr.p. 574 603.
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EMTs transported Minor to the emergency room, arriving at 10:16 a.m. Tr.p. 127, 11, 1-10. Neither
the ortginal EMT nor the supervising EMT noticed any trauma to Minor. Tr.p. 137, 11. 9-16; Tr.p.
169, 11, 3-12. A firefighter arrived at the scene to assist the emergency medical personnel with
driving the ambulance. Tr.p. 175, 11. 1-11; Tr.p. 176, 11, 7-12, Minor's mother, Sabrina Haynes,
arrived, and the firefighter placed her in the passenger seat of the ambulance to accompany Minor
to the hospital. Tr.p. 184, 11. 3-13, While en route to the hospital, Sabrina was "either texting
people or talking to them" on her phone. Tr.p. 185, 11. 20-21. An emergency room physician
pronounced Minor dead at 10:38 am. Tr.p. 211, 11. 13-15. According to the doctor, Minor's
temperature was 89 degrees at 10:20 am. Tr.p. 210, 1. 25 — Tr.p. 21 1, 1. 2. The doctor noticed
bruising and abrasions on Minor's buttocks and extremities. Tr.p. 213, 1. 25 — Tr.p. 214, 1. 8.
However, he made no determination regarding the bruising on the buttocks and Minor's death,
Tr.p. 227, 11. 19-22. The doctor explained the bruising was "dark purple,” which "{t]ypically”
indicates the injury that caused the bruise occurred a "few days” prior. Tr.p. 228, 11. 1-10.

Dr. James Spalding, the Lexington Medical Center pathologist, performed the autopsy on
Minor on November 28, 2013. Tr.p. 563, 11, 15-16. He noted there were extensive areas of
bruising mostly on the buttocks extending onto the sides of the hips. Tr.p. 566, 1. 25 — Tr.p. 567,
1. 2. He found "some associated skin slippage and erosion, minor blistering of the skin,” and some
bruises on his arms and hands. Tr.p. 567, 11. 2-6. The cioctor concluded the injuries were from
"abuse, physical trauma, and multiple episodes of that." Trp. 567, 11. 12-16. He found
"unequivocal signs of chronic, recent, and even acute severe soft tissue trauma to the buttocks and
adjacent tissue regions.” Tr.p. 567, 11. 20-22. The pathologist was familiar with fat emboli
syndrome, but he did consider that as causing Minor's death because the syndrome is assoctated

with fractures and Minor did not have a fracture. Tr.p. 591, 11. 7-14.
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Dr. James Fulcher, a forensic pathologist, explained that a SLED agent told him initially
about the case. Tr.p. 603, 1. 24. He had not "seen anything,” "not "a single photo."” Prior to his
initial assessment Tr.p. 603, 11. 24-25. He only knew there were contusions on the buttocks, Tr.p.
603, 1, 25— Tr.p. 604, 1. 1, He consulted with his partner who said the case sounded like "a pretty
easy win" because : [those kids always die of fat embolism syndrome."” Tr.p. 604, 11. 2-5.
According to Fulcher, after he "got the slides, looked at them, looked at the ;*eport; 30 seconds
later [they] had the diagnosis.” Tr.p. 604, 11. 6-8. Fulcher explained he "actually did get raw tissue,
actually six tissue pieces of this child and [] actually did special studies on those to verify" his

conclusions. Tr.p. 604, 11. 8-11. Regarding those findings, Fulcher told the jury:

So what we find in fat embolism syndrome is times when, particularly children,
suffer severe trauma to the soft tissue, the fat in their buttocks gets damaged and
those small globules of fat embolize or move through the damaged blood vessels,
the inferior vena cava into the heart and the vessels keep getting bigger. So this
little bubble of fat in the big vessel, it's just cruising right along. It goes to the right
side of the heart. It then gets pumped towards the lungs. And that's when very bad
things happen because in the lungs, the vessels start getting smaller again and all of
a sudden this little globule of fat starts plugging up the vascular of the lungs. So
these small bubbles of fat are plugging up the lungs and obviously if your lungs
aren't working, you're not breathing, you're not exchanging gas, you'll die from that.
So in microscopic examination of this child's lungs, we have enumerable, too many
to be counted microscopic globules of fat blocking his blood vessels and of course,
that precludes breathing.

Tr.p. 604, 1. 12 = Tr.p. 605, 1. 7. The éymptoms associated with fat embolism syndrome are rapid
decompensation due to the rush of fat into the lungs causing "sudden onset, shortness of breath."
Tr.p.605, 11. 8-16. "The people are usually unconscious within minutes." Tr.p. 605, 11, 16-17.
Fulcher found "both acute and chronic injuries" to Minor's buttecks. Tr,p. 605, 11. 23-25. He

opined that Minor died from fat embolization syndrome, which was a "direct result from the trauma

to his buttocks which was a direct result, it was inflicted by another individual." Tr.p. 606, 11. 7-

13. In an effort to determine when Minor died, Fulcher explained that generally, the body cools
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slightly quicker than one degree per hour after death. Tr.p, 606, 11, 14-22. Based upon the stiffness
of Minot's jaw per the EMS workers, Fulcher estimated Minor had been dead an hour and a half
prior to the arrival of the ambulance. Tr.p. 607, 1. 17 — p. 608, 1. 4. Finally, Fulcher opined that

Minor suffered injuries "minutes to an hour prior to demise.” Tr.p. 617, 11. 15-19.
Brief Summary of PCR Testimony

The Applicant was the initial witness to testify at the hearing. He stated he was arrested in
April 2015 for child neglect. He stated additional charges were added after he bonded out, The
incident occurred in November 2013 and the trial was in October 2016. He stated he initially made
bond on the child neglect charge, but not on the later charge of homicide by child abuse. He was

initially represented by the public defender but subsequently retained Theo Williams,

The Applicant stated in his meetings with Williams during the representation, Williams

told him to not take the plea offer of 10 to 20 years.

J
The Applicant stated he received his Rule 5 material and looked over them, He stated he

had dropped out of high school in the 11th grade and did not understand the Rule 5 material, which
included the autepsy report and medical report. He learned that there was a discrepancy in the
cause of death in the repotts. He stated that his counsel advised him that he thought that he would
get a directed verdict, He relied upon counsel to make the decisions on whether to plead guilty or

£o to trial,

The Applicant stated he met with Williams two times before the trial. The first time they
discussed the case. The second time he learned of the plea offer. He claimed he received plea offers

three times for aiding and abetting for 10 to 20 years, The first time was with the public defender
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and second and third times were with Williams. He claimed Williams said to him that he would

get a directed verdict and to reject the plea offer.

The Applicant claimed he did not say anything incriminating to the police. He said when
he made statements and was there 2 ¥ hours. He declared his parents were there and they never
told him he was under arrest, He described the day the child died. He said he tried to get the child
to respond and called 911. He also stated that he called the mother of the child who was his

girlfriend at the time. The Applicant stated in hindsight he should have accepted the plea offer.

He stated the case was based upon circumstantial evidence. He stated he did not testify at
trial. He stated the state’s case was either he actually cornmitted the act or that he was an aider and

abettor initially assisting or covering up.

Hopkins testified that his father had taken the child to the hospital a week before and he
told Williams about him. He said potential witnesses for the defense were Priscilla Haynes, his
girlfriend’s aunt and Wilhelmina Haynes, Sabrina Haynes’s mother. He said his co-defendant,

Sabrina (the vietim's mother) reported to DSS on a child.

He stated a doctor prescribed evidence of bloody diaper at trial. He said there was an issue
of an active wound at hospital, He claimed this was at a time of physical custody of her. He thought
Williams should have challenged this, He also thought he should have prevented the harsher

sentence. He claimed he did not recall any discussion of LWOP (life without parole).

The Applicant claimed counsel could have brought character witnesses to discuss potty

trainings. He claims he could have also presented an expert.
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The Applicant claimed that during jury selection there was juror (Tr. p. 38-39, 50-52) who
was a paralegal in The Farley Law Firm a case involving Mr. Bovain as a client related to the other

child. He siated that he wanted her,

The Applicant claimed the solicitor’s comments concerning the bloody diaper were

inflammatory.

The Applicant called his father, Waysolbert Hopkins to testify. His father testified that he
was called by his wife a few weeks before the incident and told to take the child to the hospital
because the child was sick. He said when he arrived the child was soaked and listless, He then
carried the child to Lexington Hospital. He said at the hospital he observed a nurse come into the
room and undress the child. He stated the doctor wrote a preseription and released the child, though
he did not know why the child was not kept overnight. He stated that there was no mention of

physical abuse. He stated he had seen child before.

He claimed he never talked to Williams about testifying and that he was sequestered during
the trial, He was further upset that he was sequestered from the courtroom during the trial of his

S01.

Theo Williams, his trial counsel, was called by the Applicant. He stated he was retained by
the Applicant. Counsel testified that the months before the trial in October 2016 trial date either
he or Ben Stitely would go see him at the jail. Williams stated he spoke with him about the case,
He said Hopkins had already gone through the discovery when the public defender had the case.

He indicated he has the November records.

Page 11 of 30
2020-CP-32-1523






Counsel stated that it was not difficult for Hopkins to understand, as well as his father.
Counsel recalled that these were plea offers for 10 to 20 years that he advised his client about.

Williams stated his client stated to him that he was not guilty, so they prepared for trial,

Counsel indicated that he had reviewed the trial transcript and recalled this was a confusing
situation because the state was pursuing two separate theories, He said that state claimed he was
either an aider and abettor, or that he acted as a principle. He stated other witnesses created a

question as to where the abuse occurred. Judge McMahon sent both charges to the jury.
Counsel stated he reviewed the Anders brief and thought it was a brilliant piece of work.

Counsel stated an issue for him was why try Hopkins first rather than the mother. He
claimed that the assertion was that he was the last person with the child was the cause of death, the

bloody diaper, and his failure to call 911.

Counsel questioned the adequacy of his clbsing argument in hindsight upon review, He
stated the biggest piece of evidence was the timelines, He further learned about “fat embolism

syndrome” and had concerns about the allegedly bloody diaper.

When asked if he had talked to the baby sisters, counsel stated that he had copies of

staterents from others and the stepbrother, He stated he was aware ofthe DSS investigation where '

the mother had lost control of her child and complaint about the child that died. He said the
complaint was not about spanking, but it mentioned abuse. Williams was not sure it would have

been admissible in Hopkins case.

Counsel stated that Waysolbert Hopkins was sitting outside the court due to sequestration.

Williams stated he was going to be a potential witness in their defense about his earlier trip to the
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Counsel stated that the decided not to call his father because there was nothing to benefit
from in hearing him testify about what we already knew about a number of hospital visits including
November 11, 2013 visit. By not calling Mr. Hopkins, as well as the Applicant, the benefit was
that they would get the last closing argument, which V?!illiams thought was Strategically important,
He opined that the benefit of testimony was limited because his statements about his version, which
was consistent with his testimony would be already in evidence, However, Williams declared it

was up to Hopkins to make the decision.

As to the plea offers, Williams stated that Hopkins understood the risks. He stated it was
either her or him, but not the babysitter, Under his defense theory he had to attempt to discredit
the doctor and that the child had been damaged before and there was no motive while alone with
the child, There was no DSS report against him. Further, Williams asserted they had to distance

Hopkins from the bloody diaper.
General Law

This Court must find that the Applicant’s allegations of ineffective assistance of counsel
are without merit, In a PCR action, Applicant bears the burden of proving the allegations in his
application. Butler v. Staté, 286 8.C. /441, 334 5,E.2d 813 (1985). Where the application alleges
ineffective assistance of counsel as a ground for relief, Applicant must prove that “counsel's
conduct so undermined the proper functioning of the adversarial process that the trial cannot be

relied upon as having produced a jﬁst result.” Strickland v. Washington, 466 U.S. 668 (1984);

Butler, 286 S.C. at 442, 334 5.E.2d at 814.

In evaluating allegations of ineffective assistance of counsel, the reviewing court applies

the two-pronged test outlined in Strickland, 466 U.S. 668; Cherry v. State, 300 8.C. 115, 117, 386
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S.E.2d 624, 625 (1989). First, Applicant must prove that counsel’s performance was deficient.
Under this prong, the court measures an attorney’s performance by its “reasonableness under
prevailing professional norms.” Cherry, 300 8.C. at 117, 386 S.E.2d at 625 (quoting Strickland,
466 U.8. at 690). The proper measure of performance is whether the attomey provided represen\ta-
tion within the range of competence required in criminal cases. Butler, 286 S.C. at 442, 334 S.E.2d
at 814. “Counsel is strongly presumed to have rendered adequate assistance and made all
\‘ significant decisions in the exercise of reasonable professional judgment.” Id. (citing Strickland,
466 U.S. at 690). The Applicant must overcome this presumption to receive relief. Cherry, 300
S.C. at 118, 386 S.E.2d at 625, Second, Counsel's deficient performance must have prejudiced the
Applicant such that "there is a reasonable probability that, but for counsel's unprofessional errors,

the result of the proceeding would have been different." Cherry, 300 S.C. at 117-18, 386 S.E.2d

at 625.
Allegation One - Plea Offer Advice

In his first allegation of ineffective assistance of counsel he claims that trial couﬁsel Theo
Williams was illlefTective in not advising the Applicant to accept the plea offers that were made to
him ptior to trial, This Court finds that counsel was not deficient concerning his advice. The record
supports that prior to trial the Applicant was facing two indictments arising from the death on
November 27, 2013 of the child of Sabrina Haynes, the Applicant’s girlfriend at the time, including
activity from November 12, 2013 through November 27, 2013. The initial indictment was for
Homicide by‘Child Abuse as a principal true billed on June 1, 2015. The second indictment for

Aiding and Abetting Homicide by Child Abuse asserting he aided and abetted his girlftiend,
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Sabrina Haynes to commit child abuse and neglect resulting in the child’s death.” It is undisputed
that the State made a plea offer to the Applicant to plead on the charge of aiding and abetting the
homicide by child abuse and a sentence between 10 to 20 years. The same offer was presented by
counsel Williams, as well as his earlier public defender previously, It is undisputed that each time

Hopkins rejected it.

The Sixth Amendment guarantees a criminal defendant effective assistance of counsel
during all critical stages of the criminal process, including plea negotiations. The Sixth
Amendment protects criminal defendants against ineffective assistance of counsel during the plea
bargaining process, even if they reject the offered pleas. Judge v. State, 321 8.C. 554, 471 8.E.2d

146 (1996), overruled by Jackson v. State, 342 S.C, 95, 535 8.E.2d 926 (2000) (on other grounds).

Lafler v. Cooper, 566 U.8. 156, 162-63, 132 8. Ct. 1376, 1384, 182 L. Ed. 2d 398 (2012), citing

Missouri v. Frye, 566 1.8, 134, 132 5.Ct. 1399, 182 L.Ed.2d 379 (2012). During plea negotiations

defendants are “entitled to the effective assistance of competent counsel.” McMann v, Richardson,

397 U.8. 759, 771, 90 8.Ct. 1441, 25 L.Ed.2d 763 (1970). In Hill v. Lockhart, the Court held “the

two-part Strickland v. Washington test applies to challenges to guilty pleas based on ineffective

assistance of counsel.” 474 U.8., at 58, 106 S.Ct. 366. The performance prong of Strickland
requires a defendant to show “‘that counsel's representation fell below an objective standard of
reasonableness.’ ” 474 U.S,, at 57,' 106 8.Ct. 366 (quoting Strickland, 466 U.S., at 688, 104 S.Ct.
2052). “Because an intelligent assessment of the relative advantages of pleading guilty is

frequently impossible without the assistance of an attorney, counsel have a duty to supply criminal

4This Court can take judicial notice of Lexington County Clerk of Court records that on October
20, 2016, Sabrina Haynes pled guilty to aiding and abetting homicide by child abuse on
Indictment 2016-GS-32-2514, before the Honorable Eugene C, Griffith, Jr, She was sentenced
on November 14, 2016 to sixteen (16) years imprisonment,
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defendants with necessary and accurate information,” laea v. Sunn, 800 F.2d 861, 865 (9th

Cir.1986) (internal citation omitted).

Although “[c¢Jounsel cannot be required to accurately predict” the cutcome of rejecting a
plea offer, trial counsel “can be required to give the defendant the tools he needs to make an

L

intelligent decision.” Turner v. Calderon, 281 F.3d 851, 881 (th Cir.2002).

The Supreme Court addressed the reasons for a “most deferential” standard for judging

counsel's performance:

Unlike a later reviewing coutt, the atiorney observed the relevant proceedings,

knew of materials outside the record, and interacted with the client, with opposing

counsel, and with the judge.
Premo v. Moore, 131 8.Ct. 733, 739-40, 178 L.Ed.2d 649 (2011). The Court also recognized that
“[pJlea bargains are the result of complex negotiations suffused with uncertainty, and defense
attorneys must make careful strategic choices in balancing opportunities and risks” of a plea. Id.
at 741, Considerations surrounding these strategic choices in the pre-trial context “make strict

adherence to the Strickland standard all the more essential when reviewing the choices an attorney

made at the plea bargain stage.” Id.

To establish Strickland prejudice a defendant must “show that there is a reasonable
probability that, but for counsel's unprofessional errors, the result of the proceeding would have
been different.” Id., at 694, 104 8.Ct. 2052. In the context of pleas, a defendant must show the
outcome of the plea process would have been different with competent advice, Seg Frye, post, at
1410, 132 S.Ct. 1399 (noting that Strickland 's inquiry, as applied to advice with respect to plea

bargains, turns on “whether ‘the result of the proceeding would have been different’ * (quoting

Strickland, supta;-at-694, 104-8,Ct, 2052)); see-also-Hill, 474 U.S., at 59,106 5.Ct. 366 (“The ..
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‘prejudice ...” requirement ... focuses on whether counsel's constitutionally ineffective performance
affected the outcome of the plea process™). In Hill, when evaluating the petitioner's claim that
ineffective assistance led to the improvident acceptance of a guilty plea, the Court required the
petitioner to show “that there is a reasonable probability that, but for counsel's errors, [the

defendant] would not have pleaded guilty and would have insisted on going to trial.” Ibid.

f

In contrast to Hill, here the alleged ineffective advice led not to an offer’s acceptance but
to its rejection. Having to stand trial, not choosing to waive it, is the prejudice alleged. In these
citcumstances a defendant must show that but for the ineffective advice of counsel there is a
reasonable probability that the plea offer would have been presented to the court (i.e., that the
defendant would have accepted the plea and the prosecution would not have withdrawn it in light
of intervening circumstances), that the court would have accepted its terms, and that the conviction
or sentence, or both, under the offer's terms would have been less severe than under the judgment

and sentence that in fact were imposed. Lafler v. Cooper, 566 U.S. 156, 163-64, 132 S. Ct. 1376,

1384-85, 182 L. Ed. 2d 398 (2012). See Collins v. State, 422 8.C. 250, 262, 810 8.E.2d 871, 877
(2018) (explaining that a PCR applicant alleging counsel was ineffective in handling a plea offer
must prove prejudice by “demonstrat[ing] a reasonable probability that: (1) he ‘would have
accepted the earlier plea offer had [he] been afforded effective assistance of counsel;” (2) ‘the plea
would have been entered without the prosecution canceling it or the trial court refusing to accept
it;” and (3) ‘the end result of the criminal process would have been more favorable by reason of a

plea to a lesser charge or a sentence of less prison time” * (quoting Missourt v. Frye, 566 U.S, 134,

147 (2012))).

N

This Court finds that the Applicant has failed to prove deficiency under Strickland. The

evidence before this Court is that the Applicant was informed by counsel on at least two occasions

Page 17 of 31)
2020-CP-32-1523






ofthe plea offer of a recommended sentencing range between 10 to 20 years for the crime of aiding
and abetting the homicide by child abuse and dismissing the homicide by child abuse charge.
Counsel Williams, contrary to the Applicant’s testimony, did not indicate that Applicant should
reject the plea because they would allegedly get a directed verdict in the case, Counsel was aware
of the nature of the Statc’s case and the Applicani’s assertion is not credible. Counse]l Williams
credibly declared the Applicant understood the risks he was facing by rejecting the plea offer upon
their understandirg the nature of the state’s case against him as either being the principal or as an
aider and abettor, which included the possibility of a life sentence for Homicide by Child Abuse,
under S.C. Code §16-3-85(A)(1) (which carries a minimurn of 20 years) in contrast with aider and
abettor under §16-3-85(A)(2) (which carries a potential sentence of 10 to 20 years. Counsel had
made the Applicant aware of the offer and the risks if he failed to accept the offer. The Applicant
agserted his desire to go to trial and that he was not guilty and would not plead guilty. The
Applicant has failed to show he was deficient in any manner concerning the plea offer. Since

deficiency was not proven by the Applicant, this Court does not need to address the prejudice
prong.®
Allegation Two — Failure to Call Waysolbert Hopkins

In his second allegation, the Applicant contends that his counsel was deficient in falling to

call Waysolbert Hopkins to testify. In particular, he contends that his father could have testifted

-~

s During the PCR hearing, the Applicant, now serving a life sentence, stated in hindsight that he
wished he would have accepted the plea offer of 10 to 20 years. However, at his sentencing,
Applicant indicated in an apology for the death that he had not witnessed anything before the
incident and would have reported it to law enforcement in he had. Tr.p. 723, L. 11-4. However,
related to the day of the incident, he stated he “witnessed stuff” and then he claimed he called
EMS. Tr.p. 114-16. However, he ignores that he made multiple calls prior to calling 911 and
failed to take appropriate steps rather than attempt to cover up, not taking responsibility for what

/

the evidence showed.
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that when he carried the child early November, weeks prior to the critical incident on November
27, 2013, he did not see any matks on the child. This Court must find that the Applicant failed in

his burden of proof.

In most PCR cases in which the applicant seeks relief for trial counsel's failure to call
witnesses, the PCR court's analysis - and the analysis by the appellate court - is focused on the
strategic considerations of counsel in balancing the potential benefits of calling a particular witness

against the identifiable risks. See, e.g., Edwards v. State, 392 5.C. 449, 457, 710 8.E.2d 60, 64-65

(2011) (deferring to trial counsel's strategic considerations); Jackson v, State, 329 8.C. 345, 350,
495 §.E.2d 768, 770-71 (1998) (same); Stokes v. State, 308 8.C. 546, 548, 419 S.E.2d 778, 779
(1992) (same). A PCR court's analysis of counsel's strategic decisions must be “highly deferential”
to counsel's judgment, and “a fair assessment of attorney performance requires that every effort be
made to eliminate the distorting effects of hindsight.” Strickland, 466 U.S. at 689, 104 8,Ct, at
2065, 80 L.Ed.2d at 694. “[A] court must indulge a strong presumption that counsel's conduct falls

within the wide range of reasonable professional assistance,” Id, See Buckson v, State, 423 S.C,

313, 320-21, 815 S.E.2d 436, 440 (2018).

The Applicant claims counsel should have had his father’s testimony presented about the
testimony from a November 11 hospital visit in which he drove the victim and viewed the child at
the hospital. He claimed at the time he did not see any injuries on the child, The Applicant believes
this testimony was important to his defense. However, this argument ignores the credible testimony
of counsel. First, counsel was aware of Waysolbert Hopkins testimony about the earlier event, He
had him on the witness list for this reason. See Tr.p. 36, 1. 4 — Waysolbert Hopkins name on the
witness list submitted to the jury). Counsel Williams stated that the reason he was on the list was

to be a potential witness about the trip to the hospital.
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Second, connsel Williams presented through his cross-examination of SLED Agent Teresa
Baird, evidence that the child was taken to Lexington County Hospital on November 11, 2013,
and was seen by Dr. Stephan Schwab, consistent with what would be Waysolbert’s testimony
about the fact of the hospital visit. Tr.p. 536, 538. Counsel further developed the significant
number of dates that the child had been seen by a doctor over the period from 2011 through
November 1 1; 2013. At the November 11, 2013 hospital visit, he was developed that the child was
looked at by a doctor and the visit included taking x-rays. Tr.p. 536. Third, there was no evidence
of injuries to the buttocks presented concerning the time frame of the November 11, 2013 hospital
visit by either the State or the defense,® Fourth, the time frame for the charges began on November
12, 2013, after the November 11, 2023 hospital visit. Fifth, as important, in making his
determination of cause of death, Dr. Spalding determined that the November 11, 2013 hospital
records did not have any relevance to his postmortem examination concerning the November 27,

2023 cause of death or status of the injuries. Tr.p. 589, 1. 12-19,

The decision not to call Waysolbert was strategic decisivim which this Court must find was
an informed strategic decision. Counsel testified that there was nothing to gain from the testimony
of the Applicant’s father. The record shows that during the trial, the defense introduced evidence
through cross-examination about significant number of hospital visits and also a visit on November
11, 2013 that included x-rays. On cross-examination of Dr. Stephan Platte, he developed that on
the November 11, 2013 hospital visit the complaint was for fever and nasal congestion and eye

pain. Tr.p. 224, However, the hospital notes indicated a large bruise on the anterior chest wall,

s On cross-examination of Dr. Spalding by the defense, counsel Williams suggested to Dr.
Spalding that x-rays were taken on November 11, 2013 by the hospital because there was a large
bruise on the chest of the child, Tr.p. 590, 1. 5-8, However, Dr. Spalding did not recall that part

of the history. Tr.p. 590, 1. 10-11.
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Tr.p. 225. Counsel suggested to Dr. Platte that law enforcement should have been notified, but Dr.
Platte indicated he had not reviewed the records sufficiently to make the assessment and asserted
this was the first time he had reviewed the actual November 11 records, Tr.p. 225-227. However,
he did not see evidence in the November 11, 2013 records that reported bruising on the buttocks.
Tr.p. 229, On cross-examination of Dr. Spalding, the pathologist, he confirmed that there were x-
rays done on the child on November 11, 2013 visit probably checking for skeletal injury, but he
did not find there being an x-ray that showed any broken bones on November 11, 2013, Tr.p. 519-
520.7 Importantly, at the hospital visit, as Waysolbert testified in the PCR hearing, it is clear the
child was returned to the custody of the family.® It is apparent that trial counsel references at trial
concerming the bruise on the child was to create an argument that abuse may have been ocourring
to the child prior to the incident, yet DSS had not been called by the hospital as a result. Counsel
further testified that by not calling Hopkins with his limited value, he was able to secure the final
closing argument, which he believed was a benefit, particularly when the Applicant’s statements
about the version of the incident were already in evidence,” which was generally consistent with

his version.1°

7 Dr! Spalding testified that the November 11, 2013 hospital records “did not have any relevance
to his postmortem examination. Tr.p. 589,

8 However, it is also clear that there was a DSS report made on November 13, 2013 by Regina
Washington, who had been a babysitter and was an aunt, and the Martha Bovain, the child’s
grandmother, Tr.p. 534, 549, 555-556. The report was based upon their concerns for physical
abuse,

® The Applicant’s initial statement on November 27, 2013. Tr.p. 285-295. State Exhibit 67. The
State also introduced a statement made on April 7, 2014, with Agent Trista Baird of SLED and
on a that date he continued to contend that the bruises were from a fall down the steps that
allegedly occurred after he had come home from work at McDonalds. Tr.p. 296-297, 319,

10 Although not related to the factual basis of the allegation, there was testimony from his father
that suggested he was at the home after the November 27, 2013 incident. This was not consistent
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This Court finds that the Applicant has failed to prove that counsel was deficient in not
- calling Waysolbert Hopkins. Mr. Hopkins had a limited role in the possible presentation. It did
allow him to have the advantage of final argument, which would have been lost if this evidence
had been introduced, A strategic decision to not call a witness can furnish a reasonable basis for
the failure to do so, provided it is an informed strategic decision. The Applicant has failed to show

this was deficiency on counsel’s part and not the result of neglect or ignorance.

The Applicant has also failed to show the existence of Sixth Amendment prejudice, His
absent testimony had limited probative value as it related to the November 27 event. First, the
patholégist saw little significance in the November 11 event to tl;e November 27 cause of death.
Further, the indictment did not included the November 11 date as part of the crime frame. The
failure to present further and potentially inconsistent defense evidence through the father did not
undermine confidence in the verdict. The Applicant has failed to show a reasonable probability the

result of the trial would have been different.

Allegation Three — Failed to Speak to Speak With Vietim’s Biological Father and
Family Members.

In his amended application, the Applicant contended that counsel was ineffective in failing
to speak with the biological father and other family members who provided care for the child.
During the proceeding before this Court, neither the biological father nor the family members of

the victim’s mother testified. As noted above, a family member of the victim’s mother testified at

with the evidence from EMS that the Applicant was the only male at the scene. Tr.p. 200-201.
Other testimony from Springdale Chief of Police Kevin Cornett revealed when he arrived while
the ambulance was still on the scene, Tr.p. 244-245. He identified the individuals on the scene at
that time as Priscella the homeowner, her mother, the defendant and Sabrina the co-defendant,

Tr.p. 246-254.
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trial, Priscilla Haynes. Tr.p. 447-487. At the time of the trial, her mother and the victim’s great-
grandmother, Wilhelmina Haynes had died two years before. Tr.p. 450-451. The record of the
trial further reflects that SLED had interviewed the biological father, Timothy Swearington, on
November 27. Tr.p. 497-498. It was indicated by Swearington to SLED that he was not actively

involved in his child’s life in November 2013 and that his last contact had been in May 2013. Tr.p.

498.

Counsel Williams testified that he had copies of the statements of the family members that
were interviewed by SLED, which included the mother’s family members and individuals who
cared for the child, Tr,p. 529-530. The record indicates that counse! was aware of Priscilla Haynes®
information about the family during his cross-examination. This included the fact that the mother’s
mother and Priscilla’s sister, Helen Haynes lived in Miami and Priscilla did not keep up with her.
Tr.p. 466. Counsel was also aware of the existence of the DSS reports that had been made by the
nieces Regina Washington and had noticed some injuries two weeks prior and Tarkie Reess, who

was also a babysitter, Tr.p. 549-551.

“[CJriminal defense attorneys have a duty to undertake a reasonable investigation, which
at a minimum includes interviewing potential witnesses and making an independent investigation

of the facts and circumstances of the case.” Edwards v. State, 392 S.C. 449, 456, 710 8.E.2d 60,

64 (2011). “A PCR court's analysis of counsel's strategic decisions ﬁust be ‘highly deferential’ to
counsel's judgment, and ‘a fair assessment of attorney performance requires that every effort be
made to eliminate the distorting effects of hindsight.” * Buckson v. State, 423 S.C. 313, 320-21,
815 S.E.2d 436, 440 (2018) (quoting Strickland, 466 U.S. at 689). “Failure to conduct an
independent investigation does not constitute ineffective assistance of counsel when the allegation

is supported only by mere speculation as to result.” Porter v. State, 368 8.C. 378, 383, 629 §.E.2d
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353, 357 (2006), abrogated on other grounds by Smalls v. State, 422 8.C. at 181 n.2, 810 S,E.2d

at 839 n.2 (emphasis added), “In any ineffectiveness case, a particular decision not to investigate

must be directly assessed for reasonableness in all the circumstances, applyingﬁ a heavy measure

of deference to counsel's judgments.” Wiggins v. Smith, 539 U.8. 510, 521-22, 123 8. Ct. 2527,

2535 (2003).

The Applicant failed to present at the hearing any particular item of evidence from any of
the mother’s family or the victim’s biological father that either the defense counsel was unaware
and would have impacted upon his investigation or would have possibly been presented in court.

It remains unclear what he needed to additional investigate. Further, the Applicant has not shown

what further investigation would have revealed.

Qur Courts have repeatedly held a PCR applicant must produce the testimony of a
favorable witness or otherWise offer the testimony in accordance with the rules of evidence at the
PCR hearing in order to establish prejudice from the witness' failure to testify at trial. Bannister v.
State, 333 8.C. 298, 303, 509 S,E.2d 807, 809 (1998) (citing Pauling v. State, 31 S.C. 606, 503

S.E.2d 468 (1998); Glover v. State, 318 5.C. 496,458 S.E.2d 538 (1995); Underwood v. State, 309

S.C. 560, 495 S.E.2d 20 (1992)). The Applicant's mere speculation as to what a witness' testimony

would have been by itself cannot satisfy the Applicant's burden of showing prejudice. Id. (citing

Glover, 318 S.C. at 498-99, 458 S.E.2d at 540). See Edwards, 392 8.C. at 457, 710 8.E.2d at 65
(“So long as a defendant's attotney conducts a reasonable investigation, including interviewing
potential witnesses when it is reasonable to do so, his performance will not be deficient.”);

Simpson v. Moore, 367 S.C. 587, 597, 627 8,E.2d 701, 706 (2006) (citing Strickland, 466 U.S. a‘t

691, 104 S. Ct. at 2066) (“Counsel has a duty to make reasonable investigations or to make a

reasonable decision that makes particular investigations unnecessary.”).
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This Court must find that counsel Williams investigation was not deficient. His reliance on
the records, including the family member witness statements, and understanding were revealed in
his defense presentation where he tried to shift the blame to the mother, as well as failing by the
hospital to report possible abuse. The Applicant has not shown any information nor presented any

witness from the victim’s mother’s family or Mr. Swearington in this proceeding.

For the same failings, this Court must conclude the Applicant also failed in his burden to
show deficient performance. Ultimately, the Applicant has failed to produce the putative witnesses
and present their purportedly beneficial testimony at the PCR hearing. See Bannister v, State, 333

AN

S.C. 298, 303, 509 8.E.2d 807, 809 (1998) (citing Pauling v. State, 31 S.C. 606, 503 S.E.2d 468

(1998); Glover v, State, 318 5.C. 496, 458 S.E.2d 538 (1995); Underwood v. State, 309 8.C. 345,

495 8.E.2d 20 (1992)). This Court finds the Applicant has failed to carry his burden of proving

Counsel was ineffective for failing to investigate and subpoena potential witnesses,

Allegation Four - Failure to Investigate the Victim’s Mother Being Under
Investigation by DSS, ' \

In his fourth allegation, he contends that counsel failed to investigate the fact the victim’s
mother was under prior investigation by DSS. This was essentially addressed in the prior
allegation. During the testimony, counsel Williams testified that he was aware of the DSS
investigations, In addition, he had indicated that he had reviewed the DSS complaints and
determined they were not about spanking - the operative potential issue in this matter due to the
fatal injury caused to the victim’s buttocks. Counsel, in fact, brought out the existence of the recent

complaint during his own examination. Tr.p. 226, 534-535, 549.

This Curt must find that the Applicant has failed to show deficient performance by defense

counsel related to his understanding of the DSS involvement with the mother. The Applicant has
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not presented any additional evidence in this proceeding which would show that counsel acted
neglectful in his investigation and preparation concerning the DSS matter. The Applicant simply
made no showing other than the fact that counsel was aware of DSS investigations. He has failed

in his burden of proof to show either deficiency or prejudice under Strickland.

Allegation Five - Failed to Investigate What the Victim Was Wearing When He
Entered the Hospital — Bloody Diaper on Arrival.

In his final allegation, the Applicant claims that counsel was deficient in allegedly failing
to show that when the victim arrived at the hospital he did not have a bloody diaper. He claims
this was prejudicial to his case, The Court must conclude that the Applicant failed in his burden of

proof of either deficiency or prejudice on this ground.

The record reveals that the State introduced State Exhibit 71 the alleged bloody-diaper (Tr.
P 353) and State Exhibit) 71 which were cuttings from the diaper (Tr.p. 403),, Evidence was
presented at trial that the type of diaper the victim was wearing was a potty training type diaper.
Tr.p. 180. Evidence also from Allen Farley was inconsistent on whether he was awarelif the child
still had his diaper on when he was in the ambulance because he was covered with a blanket.
However, while doing CPR in the house, the diaper the victim was wearing was not taken off the

child at the crime scene. Tr.p. 198.

Joseph Bice indicated when he was at the scene there were three diapers present according
to his information. Tr.p. 316, However, Bice was aware that the most obvious thing about the
vietim’s photographs was the evidence of bruising on the child’s buttocks, Tr.p. 317. Agent Jamie
Johnson indicated that they collected evidence at the crime scene including one diaper from the

kitchen trash can (Item 4) which she identified as State’s Exhibit 71. Tr.p, 354-355, 359 - 360.
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State Exhibit10 was a photograph of a diaper identified as the State Exhibit 71 and showed a stain

on it which they considered suspected blood. Tr.p. 372, 397.

Defense counsel had the agent confirm that State Exhibit 71 was the diaper found in the
kitchen trash can. Tr.p. 383, He pointed out that there were additional used diapers found upstairs
that were photographed, but not secured or collected as evidence. Tr.p. 383, 387. Those items did
not appear to have stains consistent with the stain found in the kitchen, Tr.p. 384, Agent Johnson
was advised that the other diapers were tested to see if they indicated the possibility of blood, but

Johnson did not test them. Tr.p. 384.

SLED Agent Herrera indicated she received State Exhibit 71 and it tested presumptive
positive for blood. Tr.p, 402-403, 405. Items were then cut from the diaper and submitted to the
SLED DNA section which she identified as State Exhibit 75. Tr.p. 403, Defense counsel
questioned Herrera and developed that there was no test to determine how long the blood had been
on the item. Tr.p. 406. SLED Analyst Leisy tested the items in State Exhibit 75 as the items from
the kitchen trash can and determined that the items matched the DNA from the buccal swab from

the victim, Tr.p. 421-423,

It was further developed that the other son “Little Kurt” was too old to wear diapers. Tr.p.

449,

SLED Agent Baird indicated that that she was aware of the diaper seized on November 27.
She attended the autopsy and was aware of the open wound on the buttocks, Tr.p, 502, She was
also aware when confronted, the Applicant claimed the wound must have happened when the
victim allegedly fell down the stairs after he returned home at 1 a.m. referring to the diaper that

was taken at the crime scene. Tr.p. 517. On cross-examination, Agent Baird indicated to the
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Applicant in questioning him that blood was found on other diapers which she agreed was

incorrect, Tr.p. 545-546.

Dr. Spalding indicated when the victim arrived at the autopsy, he was unclad, but a diaper
accompanied the body. Tr.p. 564. Dr. Spalding indicated that the diaper that accompanied the
body had some bloody, some serious type of fluid on the back part of the diaper. He opined it was
consistent with the type of injury that he was seeing in the buttocks, Tr.p. 565, 569. Counsel
Williams cross-examined Dr. Spalding about the diaper who indicated he was not aware if another

item of clothing was also with the infant when he arrived. Tr.p. 586.

Importantly, Dr. Spalding testified that the presence or absence of blood on the diaper was
not used to determine that there was a wound in his buttock region. He opined that the wound he
reviewed would have occurred a day at the most. Tr.p. 588. He clarified on redirect that the wound
oceurred within 24 hours. Tr.p. 593. Further, the damage occurred from a fraumatic injury. Tr.p.
593- 594. As far as the clothing that accompanied the child was concerned, it was most probably

on the child when he was brought to the hospital,

Counsel Williams testified at the PCR hearing that he was aware of the issue related to the

diaper and some confusion about it at the time of trial,

This Court must find that the Applicant has failed to show deficient performance in his
investigation and presentation concerning the diapers. This Court must concluded that State
Exhibit 71 was not the diaper that accompanied the victim to the hospital but was seized at the
home in the kitchen at a later time. However, Dr. Spalding’s testimony was that there was a
different diaper that had what appeared to bé a blood like substance on it consistent with the

damage to the buttocks that accompanied the child’s body. These two facts are not inconsistent,
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The Applicant before this Court appeared to suggest that no diaper accompanied the body. He has
failed in his burden of proof on that assertion based upon the nature of Dr., Spalding’s testimony.
However, what is important to the Courtis that it was not the diaper that accompanied the child
that caused the pathologist to conclude the nature of the damage to the buttocks were both chronic

and acute, it was the examination of the buttocks themselves.

Even if we assumed arguendo that Dr. Spalding was mistaken about a diaper accompanying
the body, he has failed to show that there is a reasonable probability the result of the proceeding
would have been different, State Exhibit 71 would still be admissible as it was an item seized at
the crime scene and its chain of custody was never at the hospital, It had the victim’s blood. In
addition, even if the alleged hospital diaper was not there, the buttock damage was still consistent

with blood being on a diaper. He has failed in his burden of proof of showing prejudice.
CONCLUSION

Based on all the foregoing, this Court finds and concludes that Applicant has not
established any constitutional violations or deprivations that would require this Court to grant his
application. Therefore, this application for post-conviction relief must be denied and dismissed
with prejudice. ‘

This Court notifies the Applicant that he must file and serve a notice of appeal within thirty
(30) days from the receipt by counsel of written notice of entry of judgment to secure the
appropriate appellate review. See Rule 203, SCACR. Pursuant to Austin v, State, 305 8.C. 453,
409 8.E.2d 395 (1991), Applicant has a right to an appellate counsel’s assistance in seeking review
of the denial of PCR. Rule 71.1(g), SCRCP, provides that if Applicant wishes to seek appellate
review, PCR counsel must serve and file a notice of appeal on Applicant’s behalf, Applicant’s

attention is directed to Rule 243, SCACR, for appropriate procedures for appeal.
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IT IS THEREFORE ORDERED:

1. That the Application for Post-Conviction Relief be denied and dismissed
with prejudice; and

2, The Applicant be remanded to the custody of the South Carolina
Department of Corrections.

AND IT IS SO ORDERED this_/ 7 dayof __ || nr. f 2025(

ea/ Wé@a

EDWARD W. MILLER
Presiding Judge
Eleventh Judicial Circuit

\
W , South Carolina
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