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__ THE COURT: All right, gentlemen, I think we’re all
here now. I will ask you each to sort of make a
introductory comment about why we're here, what motions are
before me so that I can make a list of them, although, I
have, I have read what you've submitted but I ask you to do
that to help me keep my housekeeping in order here today.
So, Mr. Falk?

MR. FALK: Yes, Your Honor, Mr. Bogle and I have
tried several of these cases over the years and we usually
have not had this type of motion in limine in advance of
the trial date. But I thought this case, the facts in this
case were particular. So I may have additional motions to
file, you know, double file a the date of the trial.

THE COURT: That's ---

MR. FALK: But I just want the court to consider
this one because your decision, obviously, really effects
how to prepare for this case.

THE COURT: Yes, sir.

MR. FALK: So let me give you a little bit of the
chronology. I might not have the dates all perfect.

But, I mean, a probable cause order was filed in this
court. And Dr. Gehle was appointed by the court to provide
these, an evaluation. She provided an evaluation and then
the State sought a second evaluation. Somewhere along this

process Dr. Gehle became aware, I believe, through the
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Attorney General’s Office that Mr. Younger has pending
charges in North Carolina. So these are sexual assault
cases in North Carolina which I think the incidences are
like 2005. So this was this was conduct before the trial
that he got committed on ---

THE COURT: Right.

MR. FALK: --— from the trial here so this is old
conduct. And in providing this information they provided
Dr. Gehle I think it's 16 GB of information on two
different portable hard drives. Dr. Gehle looked at this
information and she did not change her opinion. Dr.
Gottfried at MUSC spent the bulk of her opinions really
devoted to these charges.

It is my belief that the court that the jury cannot
hear about these pending charges and still give my client a
fair trial. And I think one of the issues that I raised
was the fact that from my client to rebut, I mean, if Dr.
Gottfried is going to take the stand and if she is gonna
testify about what some of the North Carolina victims said,
my client is really not in a position to rebut that
testimony without waiving his right to not testify in North
Carolina. I mean, that's where the jeopardy comes in. I
know that Mr. Bogle, when responded to my motion, I mean,
he correctly said, he cited - I'm not sure what it was

Canupp or what case it was - it said that there's no Fifth
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Amendment Right in a sexual violent predator case. In that
case it came up in the context of the respondent, in that
case, wanted the court to charge the jury the typical you
can’t hold against him the charge.

THE COURT: Yes, sir.

MR. FALK: And the appeal, he’s not entitled to
sexual offender, um, the respondent is not entitled to that
charge. That's not the Fifth Amendment Right I'm concerned
about. I'm concerned about how he can’t, again, with the
amount of time - I think is 67 pages of her report which is
almost half of her report, Dr. Gottfried’s report talks
about these North Carolina charges. And my client is not
going to be able to talk about that, give his side of the
story without having waived his right.

And it's also my belief that or it's my contention
that you’ve got to do a weigh or the trial court's gotta do
weigh, every time, a 403 weighing, about weighing the
probative value versus risk of unfair prejudice. And there
are cases in South Carolina where they can talk about
sometimes, sometimes similar type of testimony can come in.
But I believe Dr. Gehle testified why she sort of minimized
the information from North Carolina in reaching her opinion
And she —-— I'm not going to speak for her, but, I mean,
there's some reason that she felt that it was not as

relevant for her not to look to it.
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So then when we’re talking about the probative wvalue
versus prejudice the fact that this is not maybe
necessarily or maybe there's a different of opinions in the
psychiatric/ psychological community about whether or not
this evidence should even be discussed. That sort of
pushes the scales up a little bit towards my clients Fifth
Amendment Right.

So I think -- and honestly, judge, and, you know,
you're not gonna want to hear this but if this was a good
case in North Carolina I don't know why they waited 15 or
15 years for indictment. I mean, this really makes no
sense because if he was convicted in this trial he’s gonna
have to go to the sexual violent predator treatment
program, he’s gonna have to get released and then go to
North Carolina. I mean, clearly North Carolina has a much
greater interest in resolving that issue first before we do
this trial. I mean, North Carolina has got, there are
alleged victims up in North Carolina. They're not going to
get their day in court. So that's why I believe that maybe
this North Carolina case isn't as good, otherwise, they
would've brought it already. And what's gonna happen is my
client is gonna be painted with this. But the case --
maybe North Carolina doesn't even think that they can bring
it in the first place. But if my -- if the jury hears this

my guy 1s gone and I don't think it's fair.
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THE COURT: Yes, sir.

MR. FALK: You know, I think -- and also I believe
-- and then I raise this other issue about hearsay
testimony but that might be more appropriate for the day of
the trial. Because I think that they're going to have to
rely extensively on hearsay testimony from these victims
and saying why they think something occurred. And there's
a difference in a —- there's a difference in the relying on
allegations that were made in a case in which a person was
convicted. And maybe you can let that hearsay testimony in
coming, you know, the witness said he did this to me and he
did that to me. But this is the case where it hasn't been
adjudicated yet. So, you know, there hasn't been that kind
of check on the reliability.

And it's my opinion as to the decision in Bilton and

in Bilton, and I can provide you the cite. I think I gave
you the cite. I mean, it does address, you know, the
ability of experts under Rule 703 to rely -- well, I mean,

they can rely on whatever they want but it's what they
testified to before the jury, what the jury hears.

THE COURT: Yes, sir.

MR. FALK: And, you know, again, I think we have
to focus on that there is a relevancy issue maybe for the
experts. I think this is relevant. I think the experts

are relevant, you know. Most of the experts say, well it
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really all kinda of fits together. But that's not the
relevancy that I need you to focus on. You need to focus
on South Carolina rules of evidence and balancing, you
know, relevancy in the case because they're going to say

everything is relevant.

THE COURT: Okay.
MR. FALK: That’s my ---
THE COURT: I understand. Mr. Bogle, is there

anything you wish to say?

MR. BOGLE: Thank you, Your Honor. May it please,
The Court? For the record my name is James Bogle. I’'m
assisted by Chris Runyan here of our office who will be
second chair on the case when we go to trial.

Your Honor, if I can kind of cover where we stand on
this thing. Like Mr. Falk said, the background was an
order of an evaluation was issued. Dr. Gehle was appointed
from the Department of Mental Health to evaluate the
respondent. He came back and determined that he did not
meet the definition of a sexually violent predator.

Now, to look at the total history they've been a
number of charges in North Carolina in different counties
over the past that had been dismissed. The North Carolina
Attorney General's Office brought charges on two of those
victims and indicted them. There are three indictments

pending in Guilford County, North Carolina and, one in
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10

Randolph County. And what happened was that information
then came to us so we sent it back to Dr. Gehle to see if
the new information would change her opinion. So she had
these indictments regarding the two victims and, of course,
she also had a lot of police reports and incident reports
regarding other victims where no charges were brought or
where charges were brought and then got dropped, ah, but
still the same.

And so Dr. Gehle issued an opinion including still
that he was not a sexually violent predator, did not meet
the definition. The statute allows the State to get a
second opinion. We did at MUSC. And Dr. Emily Gottfried
offered that and she concluded that he did meet the
criteria.

Now, as far as the Fifth Amendment goes we have to
step back and look at the overall nature of this case.

This is a civil case. It is not a criminal case. The
elements we have to prove beyond a reasonable doubt are
number one; that Mr. Younger had been convicted of a
sexually violent crime, convicted of, and he has here in
Sumter County of CSC in the third-degree.

The next thing is does he have a mental abnormality or
a personality disorder that make him likely to commit these
kind of offenses in the future, unless, he's securely

confined for a long term control and treatment? So those
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are the elements. It's been held by many cases. The
Matthews case cited in our materials. The Lefkowitz case
also cited in Canupp, constitutional challenges that this
is like a criminal case having been failed. In Canupp, Mr.
Canupp wanted a jury charge that he did not have the right,
that he did not have to take the stand and could not be
used against him. The trial judge declined to do that.

The court upheld that saying it’s not a criminal case. And
frankly, Your Honor, in these cases I don't know what Mr.
Falk’s plans are going to be trial date. In my experience
over 12 years, a lot of times the defendants don't testify.
Some do.

Now, the next thing is the issue of waiver. When Dr.
Gehle got the information from North Carolina she met with
the respondent again and informed him of the pending
charges and they had a lengthy discussion. And,
apparently, he talked about the underlying facts to Dr.
Gehle, both about the Guilford County indictments and the
Randolph County indictments. When Dr. Gottfried then
talked to him he would not talk to her about the Guilford
County charges. He did talk to her about the Randolph
County charges. So knowing that he’s indicted, he did talk
about the underlying details, you know, was it consent; was
it really a crime; that kind of thing to Dr. Gehle. So I

would suggest by doing that regarding both sets of

11
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indictments in both Randolph and Guilford County he is
waving any Fifth Amendment Rights he might have.

The next question is the 403, probative versus
prejudicial value. In these types of cases, judge, the
evaluator, they’re looking for a pattern of behavior. Is
there some kind of pattern behavior that goes on and on and
on? And that's what Mr. Younger has. And to look at the
underlying details of both the convicted crime here in
Sumter County as well as the underlying details of the
charged crimes and some of the uncharged crimes in North
Carolina is all relevant to show whether or not there's a
pattern. And to do that you go to the cases that I cited
in my materials and I have copies for Your Honor if you
need them. The Ettel case, the Corley case and the White
case, to me —---

THE COURT: Mr. ---

MR. BOGLE: -—-—- the most interesting case of those

three is White —--—-

THE COURT: Mr. Bogle?
MR. BOGLE: Yes, sir.
THE COURT: The court reporter is telling me and

I'm must agree I'm having trouble hearing both of you
really with the mask on.
MR. BOGLE: All right. Take them off if it’s all

right with the court?
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THE COURT: If you don't mind please.

MR. BOGLE: Yes, sir.

COURT REPORTER: Thank you.

MR. FALK: You don't want me to have to repeat my

story, do you?

COURT REPORTER: No.

MR. BOGLE: I didn't know what the rules were,
judge. In some counties when you're talking you take them
off. Okay. In the White case -- now, Ettel was a case
involving prior non-sexual crimes. It didn’t result in a
conviction as well as prior sexual offenses. And that was
the Court of Appeals in 2008 and I’'ve got a copy if you
need it cited in my material. The Corley case dealt with
the probative details behind the underlined convictions
outweigh any danger or prejudice under Rule 403. Because
past criminal history, not just convictions, is directly
relevant to proving the elements of whether or not a person
is a sexually violent predator. In other words, are they

likely to re-offend again. In the Kenneth White case, in

2007, the court noted that the word “offense” was not
defined in the sexual violent predator act. It also noted
the word “crime” “offense” and “criminal offense” are often
use interchangeably. And then certainly a conviction
occurred without an offense and an offense could have

occurred though without a conviction. And since the

13
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legislature was silent and not defining “offense” either
narrowly or whatever intended to use both convictions and
offenses not resulting in convictions is the kind of
evidence you have to hear.

Now, our law was patterned after the Kansas’ Sexually
Violent Predator Law. So the Court of Appeals then look to
see how Kansas Supreme Court had defined this issue there
as far as guidance go. In the case of Kansas called_The

Matter of Hay the Kansas Supreme Court said very clearly

that in determining whether or not a person is a sexually
violent predator, prior sexual history is highly probative
of the propensity for future sexual violence. So that's
what the case is saying about this issue and that goes, it
covers the underlying facts that led to these pending
indictments. It also covers the underlying facts that led
to criminal things that he did with other women and this
goes back almost 25 years that didn't result in convictions
but resulted in charges. And so that's where both Dr.
Gehle covered all of these things and so did Dr. Gottfried,
looking at what these women had said he had done to them.
There's a pattern of behavior where relationships seem to
start out very consensual and then turn really bad with
drugs, with strangling, with anal sex, things like that.
That's the pattern behavior we seem to be seeing. So

regarding the motion to exclude the evidence, I’ve covered
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the Fifth Amendment. I talked about the waiver. I've also
covered Rule 403, that the probative value highly outweighs
the prejudicial value and that's in those three cases I
cited. And as Rule 703 says, “when an expert witness is
testifying if it's of the type of information reasonably
relied upon by other experts they can go into it even
though part of the might not be admissible, strictly
admissible, at the trial so we have that as well.

There was also raised an issue of hearsay and, again
in all of these cases if the doctors, both of them, are
testifying about information from police reports about
prior incidents that did not result in convictions but
showing a pattern, the question it’s not being offered for
the truth of the matter asserted, it’s being offered to
show a pattern and a medical diagnosis. Because that's
what you're having, you're having psychological diagnoses.
And the exception to the hearsay Rule at 803 Subsection 4,
is regarding the purpose of medical diagnoses. And here
you have psychological diagnoses to see whether or not
there is a sufficient pattern of behavior to justify a
finding that he’s likely to do this in the future.

That's kind of an overall response to what the motion
is, Your Honor. 1If there isn't anything I haven't -- there
are some issues raised by the Static-99R and the Static-

2002R, we may get into those later. If you don't mind

15
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judge let me give you an idea what those are. They're
called actuarial assessments. Think of a situation where
you're applying for life insurance and the company sends
you to get a physical and the doctor knows certain things
about your health like you might smoke, you might not
exercise, you might be a diabetic. Now, these things don’t
mean you're gonna die but they increase the likelihood you
might die sooner. And so the insurance company is going to
adjust your premiums accordingly. Static-99R and the
Static-2002R collect prior information about the guy, give
him a score, and that score is instrumental in predicting
whether or not he will sexually re-offend. So those are
two assessments that both doctors did, both Dr. Gehle and
Dr. Gottfried of Mr. Younger. We’ll get into more detail
about this later on. I just wanted to give you an idea of

what they were.

THE COURT: Okay.

MR. FALK: I just -- can I just respond to

THE COURT: Yes, sir.

MR. FALK: First of all, I'm not saying this is a
criminal --— I'm not -— I'm not saying we’re playing by the

criminal rules but what I am saying is that there is two
recent decisions by the Court of Appeals and the South
Carolina Supreme Court recognizing that this is a detention

hearing that an extreme liberty interest of my client is at
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stake and they have recognized that they have due process
rights under the Fourteenth Amendment.

So just —-- for example in, in the Bilton case I tried
that case and, I mean, I was trying to make an argument in
that case that, you know, my client is unable - it's a
confusing case. It was a case in where a PBG test that was
taken and the expert who testified didn't really, wasn't
there, and so it was kind of a bootstrapping that another
expert’s report through her testimony. And I -- and in
that case I was complaining that well, my client, the guy
who took the test is not here. He's got a Sixth Amendment
Right to confront his witness. And the court in Bilton
said, Mr. Falk you’re wrong. He doesn't. He doesn't have
the Sixth Amendment Right but he does have a Fourteenth
Amendment Right sort of to be treated fairly by the hearsay
testimony coming in through the expert. So, I mean, you’ve
got to look at that. You have to look at Chapman which is
the case where they extended the right to counsel meaning
that he has a statutory right to counsel. However, in
Chapman the court went on to say that it’s meaningless to
give somebody a right to counsel without having the right
to effective counsel. So that in the Chapman case is the
one that really sort of opening up maybe another floodgate
of possible PCR type actions on SVP cases. I want the

court to draw attention, those are two cases where there's

17




18

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

been a recognition they do have Fourteenth Amendment
Rights. Also, I kinda of wanted to address some cases
that Mr. Bogle was relying on. The Ettel case, I
acknowledge that in Ettel the court held that, the court
did a 403, 402 kind of analysis in Ettel. But -- but in
this case we’re talking about, I mean, the reason why the
balancing is different in this case is because it’s becau
they’re going to have to talk about, he’s going to put hi
Fifth Amendment Right in jeopardy in the trials of North
Carolina. So when you’re weighing it you can’t necessari
take Ettel for the proposition that, you know, with every
set of certain circumstances it’s relevant. It’s kinda
like saying that, you know, last time Alabama played
Clemson they beat them so the next time the play them,
they’re going to beat them. You’re going to have to play
the game and there will be different facts each time. So
I mean, you can’t take decisions when they make sort of
under the facts in this case, we decided this. You can

take it as some type of mandate where they come forward.

18
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And the White case which I’'m not sure if Mr. Bogle has the

right to cite. I found a cite for White and it was

actually White vs. State 375 S.C. 1. That’s a South

Carolina Court of Appeals case from 2007. And it talks
about the same set that Mr. Bogle was talking about.

However, in White, the White case arose at a probable cau
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hearing. And the, you know, they were trying to bring the
information about his criminal record at the probable cause
hearing and the court in White said, yeah, that’s relevant
at the probable cause hearing. But that’s Jjust like in a
criminal preliminary hearing, yeah, but, you know, judge in
making his determination on probable cause at a preliminary
hearing can rely on hearsay testimony from the reporting
officer, but that doesn’t mean that testimony comes into
the trial. I mean, you can’t really say White is a
comparison because they were talking about a preliminary
hearing and not at trial.

And then Corley, Corley was a case talking about

whether or not the indictments could come in. But the
indictments that they were talking about in Corley where
the indictments that were the predicate for his sexually
violent predator case. And so, you know, when the court in
Corley is saying, yeah, the indictments are relevant. He'’s
not saying the indictments in this future North Carolina
case are relevant.

So, I mean, I just wanted the court to carefully look
at those cases and if I'm wrong on White, I'm wrong but
like I said that’s my opinion.

THE COURT: I can promise you both everything that
you have filed and everything you’ve given me related to

the case I will read. I mean, I’11l tell you now and your

19
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client there won’t be a ruling today, not today. I don’t
—-— I don’t —= I like to rule when I can but I don’t like
fast food rulings and you shouldn’t either. That being

said are we ready to go forward folks?

MR. FALK: I’d 1like to call Dr. Gehle to the
stand.

THE COURT: Okay.

THE BAILIFEF: Raise your right hand. State your
name?

MS. GEHLE: Marie Gehle.

THE BAILIFF: Do you solemnly swear or affirm your

testimony to the court shall be the truth, the whole truth,
and nothing but the truth so help you God?

MS. GEHLE: I do.

THE COURT: Dr. Gehle, unless you stridently object

I’11 need to hear you without the mask.

MS. GEHLE: I'm vaccinated so I'm fine.
THE COURT: Okay. So am I.
THE BAILIFEF: State your name for the record and

spell your last name please?
MS. GEHLE: It’s Marie Gehle, G-e-h-l-e.
DR. MARIE GEHLE, first being
duly sworn, testified as follows:

Direct Examination by Mr. Falk:

Q. Dr. Gehle, so you did an evaluation of Mr. Younger?
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A. Yes.

Q. And you’re the court appointed expert?

A. Yes.

Q. And you did a preliminary or you did the initial

evaluation? You did an evaluation, right? And then you

filed an amended one, is what I'm getting to?

A. Yes. Yes.
Q. And so in the initial -- well, in the first evaluation
you reached the conclusion that he was not - I don’t want

to lead you - what was your conclusion in the first
evaluation?
A. I mean, the ultimate conclusion was that he didn’t
meet criteria as a sexually violent predator.
Q. Okay.

MR. FALK: Your Honor, I don’t want —-— I’m not

trying to litigate the case here so I'm not gonna go real

in-depth there. I’'m Jjust trying to move along.
THE COURT: Yes, sir.
Q. And then you got some more information from the

Attorney General’s Office, is that correct?

A. Yes.
Q. And you know how that information got to you?
A. Well, I received, I don’t know exactly how it was

informed, but I know that I got two, I think, thumb drives,

USB drives in the mail in a padded envelope with a piece of

21
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paper from the Attorney General’s Office that had a
password on it.

Q. Do you have a feeling on how, how soon after you
publish your first opinion it was until you got this new

group of information?

A. Okay, um, ---

Q. The two thumb drives, the two thumb drives?

A. Okay. I think that I outlined that because it’s all
been a blur. I think that happened right before, yes —-- so
I —— I issued my first opinion in, I believe, March of

2019, yeah, March 11, 2019. And then in March of 2020 it

was right at the beginning of the pandemic I got the thumb
drives. And then it took a while to go through all of that
information and I met with Mr. Younger again and issued an

amended report on June 2, 2020.

Q. So it was almost a year later, 1is that correct?
A. It was more than a year later.
Q. Okay. All right. And so are you familiar with

discovery in a criminal case?

A. I mean, not —---

Q. I mean, was it a lot of raw information? What was on
the thumb drives? Just describe in general terms. All
right. 1I’1l1 ask ---

A. No! No! No! 1It’s fine. It’s fine. There was just

so much information on those thumb drives. It starts on
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Page 2 of my report and it goes all the way to it goes -
just listing out the sources - goes from Page 2 to Page 18
of the report. $So, um, I had to list things out in a way
that I can find them again if I ever needed to refer to it
because everything was just, there were several folders
that, then it had sometimes hundreds, sometimes thousands
of documents or pictures or things like that in it and it
was, it was just a ton of information to get through. I
believe it was copies of his hard drive. It was copies of

interviews of, um, of individuals that the North Carolina

investigators interviewed. So some of it was victims.
Some of it was family members. Some of it was victims
family members. It was just a lot. There were also a

PowerPoint presentation that they put together. They put
together some summaries of the cases. Things like that.
And then I also got the new indictments in the two cases
that doctor or Mr. Bogle talked about.

Q. The PowerPoint presentation prepared for your behalf?
I mean did they want -- did you get the impression they
made that for you to look at, specifically, or do you think

they were going to use it sometime down the road?

MR. BOGLE: Objection. It calls for speculation.
MR. FALK: I"11 let it go —-—--

A. I believe it was actually for the prosecutors ---
MR. FALK: Hold on ---

23
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THE COURT: Wait! Mr. Falk, do you want to respond
to that?

MR. FALK: Your Honor, I withdraw ---

THE COURT: Okay, sir. Proceed, ma’am?
A. I don’t have that power presentation with me but I

think that it said who it was for on the front page of

somebody does have it to look at.

Q. Did you go through all of that information?

A. Yes, several times.

Q. How long did it take?

A. It took months. I mean, it took a long time. It was

a lot of work.
Q. So realistically if you’re going to sit down today and
do nothing else, 40 hours a week, how many weeks would it

take you thoroughly analyze it?

A. (Whereupon, the witness laughs)

Q. Three weeks? Four weeks?

A. Probably.

Q. Four? A month?

A. I mean, it was at the beginning of the pandemic. We

started working from home so, you know, things were odd at
that time but we also couldn’t do evaluations at the
beginning of the pandemic, um, couldn’t interview people.
So I finished up the work that I could and then I worked on

nothing but this and it took several months to ---
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Q. Thank you.

A. --- to finish the report.

Q. Okay. So you looked at all of it, right?

A. Yes.

Q. Okay. And then you issued a second report?

A. Yes.

Q. Did it change your opinion?

A. No.

Q. And really the difference between the first opinion

and the second opinion was all this information, right? I
mean, was there other new stuff coming in or was it just
that information that was on the hard drives?

A. So some of the stuff that was on the hard drives, in
fact, the stuff that was brought in the charges was stuff
that I already knew about in the initial evaluation. I
just didn’t have the extensive amount of information that
they provided in those cases. But I knew that some
pictures existed. I knew that these things existed. But
we had requested that stuff but we didn’t get it for the

first evaluation.

Q. Okay. But that was the stuff that was on the hard
drive?
A. It was more detailed than what we are initially given

but there wasn’t much that was brand-new. There was not

much that was brand-new information, um, because it was, it

25
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was talked about in the earlier records that we had. We
just didn’t have like the copies of his hard drive so we
didn’t have, you know, the raw evidence that they were

saying existed ---

Q. Did you ---

A. -—-— until then.

Q. Did you have the police reports?

A. Not for everything, no.

Q. And -- and you issued a second opinion and what was

your second opinion?

A. That he doesn’t meet criteria.

Q. I’ve got to ask why, what weight in reaching your
opinion did all this information from North Carolina play?
A. Well, I mean, there are allegations, a lot of it is
allegations. Some of them, two victims I guess, were they
had enough information that they brought charges. They

brought charges after we issued our first opinion. But in

general terms, I look at convictions as fact. So I
consider those in diagnoses. I look at admissions from the
respondent as fact. So those would be considered a
diagnoses. Charges and allegations are, I don’t look at as

fact so they’re not considered in diagnoses in general

terms.
Q. I'm sorry, could you repeat that?
A. The whole thing?
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Q. No! No! No! What is considered in general terms?

What did you say is it?

A. Allegations and charges.

Q. Okay. Why is that?

A. Because they’re, they’re not proven to be facts.
They’ve not been stood the test of time in court. I mean,
other things, other facts can come out. I’m not a judge.

I’'m not a jury. I don’t get to decide whether these things
are true or not.

Q. And you’'re -- you’'re testifying that you are South
Carolina Department of Mental Health, you are one of the
chief evaluators or psychologists, is that correct?

A. Yes.

Q. And so that is your practice is that you do not look

at allegations, is that correct?

A. They’re not considered in diagnosing, yes.

Q. In diagnosing?

A. Yes.

Q. Okay. Do you consider them for something else?

A. Well, so charges are considered in risk assessment per

the rules of the Static-99R. For the Static-2002R charges
are not really considered it’s convictions. So I use
charges the way that I’'m advised to in the scoring manuals
for those instruments.

Q. So does that change your score on the Static?

27
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A. No, it didn’t. It was, just the way that, that the
scoring rules work it didn’t change the score because they
were, um, they were behaviors that happened before he was,
um, he was convicted of his last sexual offense.

Q. So you think it was consistent with the scoring rules
not to use those?

A. Oh, it was consistent with the scoring rules, yes.

Q. Okay. And then it’s also consistent —-- so, basically,
when we have sexually violent predator case you have to
make diagnoses that there’s a mental illness and you have
to make a diagnosis that there is a risk to re-offend, does
that simplify?

A. Yes.

Q. And so what you’re saying is that you’re not gonna use

these allegations as far as trying to reach a diagnosis?

A. Right.
Q. And ---
A. In -- in certain circumstances they will be used. 1If

I sit down with the respondent and they say they did that
stuff then I take that as fact that what happened is true.
Q. Because, then, it’s not really the allegations, you’re
really taking it as admission?

A. Right.

Q. Is there some type of manual or something that tells

you whether or not you should be considering allegations
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when you’re reaching a diagnosis? I mean, is there a play

book? Is there a Best Practices Manual or something of

that ---
A. Yeah, there’s actually a is called “Best Practices” in
sexually violent predator evaluations. I don’t have a copy

with me right now but it’s by Mary Alice Conroy and Philip

Witt.

Q. It’s a little 5 x 9 book about that thick?

A. Yeah.

Q. I tell you how I know because I have that book also.
So that’s consistent -- so your approach is consistent with
that?

A. Well, they talk about people can use different
approaches. I don’t have it in front of me so I don’t want
to quote it exactly. I know that this is how I’'ve always

done these evaluations, one I’ve practiced.

Q. How many, do you think, you’ve done, pre-commitment
evaluations?

A. I have -- I’ve done maybe 175, 200. 1It’s approaching
200 evaluations, I believe. It might be more than that
actually but....

Q. And any time when you’ve had allegations and the
client hasn’t admitted to them you didn’t factor that in as
far as reaching a diagnosis?

A. Correct.

29
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Q. And you said that it could impact the recidivism

measures, the static?

A. Charges can.

Q. Charges can?

A. Yes.

Q. But why did this not affect your Static-99 score?

A. It’s complicated. So it’s because those charges were,

I believe, like pseudo recidivism - I have to look back and
see exactly. So the charges brought the new ones from
North Carolina. They occurred prior to his most recent
sexual offense charge and conviction and so they’re
considered pseudo-recidivism on the Static-99 and they’re
not really considered on the 2002R. Because they look at
what is the most recent behavior. And if you have
historical offenses which these are so he’s been convicted
of something more recent and then these came out, um, he
was not charged back then and re-offended so it changes the
way that it’s calculated in the actuarial.

Q. Pseudo-recidivism, what -- is that, is that your term
of art or is that a ---

A. No! No! No! That’s a term that is used in the scoring
manuals. Pseudo-recidivism is when it appears that
somebody re-offended because now he has new charges but
they’re based on old conduct. He didn’t get out of prison

and re-offend.
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MR. FALK: One moment, Your Honor.
THE COURT: Yes, sir.
MR. FALK: Your Honor, I have no question, no

further questions.
THE COURT: All right. Ma’am, let me ask you one
just to clarify my notes here.

Cross-Examination by The Court:

Q. Pseudo-recidivism, you said that’s based on old
conduct that happened before the recent conviction, would
that be correct?

A. Yes. Yeah. It appears that he’s re-offended because
he has new charges but they’re based on prior conduct,

historical stuff.

Q. Okay.
A. So it appears he re-offended but he didn’t.
Q. All right, ma’am. I Jjust wanted to make sure I

understood that.

A. Yes.
THE COURT: All right, Mr. Bogle?
MR. BOGLE: Thank you, Your Honor. May it please,

The Court?
THE COURT: Yes, sir.

Cross-Examination by Mr. Bogle:

Q. So Dr. Gehle, as I, to summarize, you got the case ---

MR. BOGLE: And just before we go any further, Your

31
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Honor, to make this hearing go further I think we can both

stipulate --
MR. FALK: We can.
MR. BOGLE: --- as to the expertise of our

respective witnesses being ---
THE COURT: Oh!
MR. BOGLE: -—-- qualified psychologist in the

sexually violent predator field, is that fair enough?

MR. FALK: Absolutely, yeah.
THE COURT: Sounds good to me, sir.
MR. BOGLE: All right.
THE COURT: Yes, sir.
Q. Now, the short answer is you got the case, you got

whatever records that we had at the time, interview the
guy, did a score of Static-99R and a 2002R on him and these
are documents used to predict the risk to re-offend
sexually, right?

A. To estimate the recidivism risk, yes.

Q. And then you issued a report concluding that he did
not fit the criteria?

A. Yes.

Q. Because you could not, while he scored high enough on
both of those statics to be likely to re-offend, you could
not find a mental abnormality or a personality disorder, is

that basically what happened?
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A. Okay. I don’t know that I characterized his scores to
make him likely.
Q. Well, above average? I’'m sorry, above average, he was

above average risk?

A. Yes. Which is a category from the scoring.

Q. Right! Right! That’s on, that’s on the form.

A. Okay.

Q. But you could not find a mental abnormality which is a

pre-requisite or a personality disorder, correct?

A. Correct.

Q. Okay. And then the new information came from North
Carolina and it was sent back to you to take a re-look at

all of this and to see if it makes a difference in your

report?
A. Yes.
Q. And you evaluated all of the new information which I

understand took a lot of time because it was a lot of it.
Because, basically, the new information consisted of not
just the arrest warrants and the indictments from 2019, but
also other reports from other women either made to the
Department of Corrections or the law enforcement
authorities in North Carolina about bad things he had done
to them, that’s basically what it was, wasn’t it?

A. Yes.

Q. Okay. And because none of those others stuff had

33
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resulted in convictions, some have been charged and got
dismissed by various district attorneys around North

Carolina, but there were no convictions on the other stuff,

right?

A. He did have a conviction in North Carolina.

Q. Yeah, there was a groping conviction where ---

A. Yes.

Q. --- he caught a girl ---

A. Yes.

Q. --- at a concert or something like that. That’s a

sexual conviction and scored correctly on your —---

A. Yes.

Q. --- static? Okay. And so then you issued an amended
report which still you could not find existence of a mental

abnormality, a paraphilic disorder, as we call it, correct?

A. Correct.

Q. And you couldn’t find a personality disorder on the
guy?

A. Correct.

Q. Static scores didn’t change, he was still above

average risk to re-offend on both the 99R and 2002R,

correct?
A. Yes.
Q. Okay. I noticed -- do you have your status scores in

front of you?
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A. Yes.

Q. May I walk up there -- okay. I noticed on your
Static-99R for Item Number 2, if a person has ever lived
with a lover for at least two years, i1if the answer is yes
they get zero points; if the answer is no they get a point.
A. Yes.

Q. And then you add these points up to determine how many
points there are and whether or not that makes him likely
to re or whether or not that makes him either average risk,
above average risk and so forth, right?

A. Correct.

Q. Okay. And in this case you gave him zero points
because his mother confirmed to you that he had lived with
a lover for two years but he could not confirm that. He

was kind of vague on that, wasn’t he?

A. I don’t know that he was necessarily vague it was just
that -- so it requires two years of continuous ---

0. Mmm, hmm.

A. --- living together. You can have a weekend here or

there away ---

Q. Yeah.

A. --- or, you know, there’s certain circumstances that
we’re looking at, um, and there’s, there’s rules about
that. And so by his account it was close. I talked to his

mother and she confirmed it so I gave him a zero.

35
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Q. Okay. And then on Dr. Gottfried’s report, which I
think you’ve also seen, she gave him a one because there
was no confirmation from him that he lived with a lover for

at least two years, 1s that right?

A. I don’t know what ---

Q. Okay.

A. --- what she did.

Q. Well, on your Static-99 total down at the bottom you

gave him a total 4, and in parentheses it says or a 5 if
didn’t live with lover. So that was kind of an iffy issue
it looks like in totaling this document, is that right?
A. Yeah. When you score this, I mean, we’re making notes
on it, um, to, you know, we have to figure some things out.
This is what we think it is. It could be this way or it
could be that way. And so that the interview with his mom
was one of the last things that we did so that stuck on my
copy, I don’t know if it came through in your copy, but
it’s in red, and it was, it was like the last information
that I added.
Q. Okay. Where it says confirmed by his mother?
A. Yeah. I don’t know if you see it like I —-- you might
not have a color copy of it but....
Q. Yeah, I’'ve got -- all of that came up on this.

MR. BOGLE: Your Honor, for the purpose of this

hearing can I introduce into evidence her scoring sheet,
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the Static-99 tally sheet?

judge to

THE COURT: It would help me, yes.

MR. FALK: Okay. I guess as an exhibit, yeah.

THE COURT: Yes, sir, as an exhibit. That’s fine.

MR. BOGLE: And the same thing with the Static-
2002R. This is, I think -- do you want to number them

Marie Gehle- Cross-Examination by Mr.

separately or the same?

(Whereupon, the Static-99R Report by Dr. Gehle has been

marked and entered into evidence as Plaintiff’s Exhibit No.

1)

COURT REPORTER: We can do them separately?

MR. BOGLE: Okay.

(Whereupon, the Static-2002R Report by Dr.

marked and entered into evidence as Plaintiff’s Exhibit No.

2)

waliver that I think

THE COURT: Oh, I understand that.

MR. FALK: It’s limited just to this hearing.

THE COURT: Yes, sir, to this hearing. Yes, sir.

MR. BOGLE: Judge, let me have it back for just a
second.

THE COURT: Yes, sir.

MR. FALK: Your Honor, just don’t take that as a

I feel you’d be, easier for the

understand what we’re talking about if he had it -

it’s appropriate at the trial.

Bogle 37

Gehle has been
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Q. Just one thing I forgot to do, Dr. Gehle, I'm trying
not to get too close but we’ve all been vaccinated, is this
a good copy of your 99, your 99R?

A. Yeah, I mean, it’s not in color like I have it but ---

Q. All right. So that’s it?

A. --—- 1it’s fine.

Q. And is this a copy of 2002R, it’s Page 1 and that’s
Page 27

A. Yep.

Q. Okay. In a case like this isn’t one of the jobs that

an evaluator has to do is look for a pattern of behavior?
A. Looking for diagnoses, yes.

Q. Okay. Well, I'm talking about a pattern of behavior
that shows i1if a person is doing the same thing over and

over again even though there might not be conviction?

A. Well, again, when things are just allegations ---
0. Mmm, hmm.
A. -—-—- it’'s, it’s less clear as to whether those things

actually happened.

Q. Okay. But what you had was, and I don’t have the
exact report, but 15 or 20 women who have made allegations
against him some of which included choking, some of which
included being drugged or thought they were drugged because
they said they woke up naked and didn’t remember how they

got there and none of these resulted in convictions, but
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you had all these allegations, correct?

A.

Q.

County the criminal sexual conduct in the third-degree
involved elements of illicit drug use or some kind of

doping of the victim, did it not?

A.

Q.

A.

was,

Q.

the pattern of behavior you’re getting from all these

allegations even though they didn’t result in convictions?

A.
Q. Okay.
MR. BOGLE:
THE COURT:
MR. BOGLE:
further.
THE COURT:
MR. FALK:

the court would give me some latitude?

Redirect Examination by Mr. Falk:

Marie Gehle- Redirect Examination by Mr. Falk 39

Yes.

And then the time he was convicted up here in Sumter

I don’t believe so.

Okay. What about choking?

I believe

you know,

Wouldn’t it -- if it did, though, wouldn’t that fit

It would be similar.

THE COURT:

that’s what happened but I don’t know if it

explicitly clear.

One moment, Your Honor.
Yes, sir.

Thank you, Your Honor. Nothing

Mr. Falk?

I have one new topic I want to raise if

Yes, sir.

Q.

Before you started in speaking with Mr. Younger, did

39
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you read him his Miranda rights?

A. No.

Q. Did you tell what would happen if didn’t test-- if he
didn’t cooperate with the interview?

A. Um, I read him -- or he would’ve been read a
notification form. That doesn’t address what would happen
because it’s kind of unclear. For my purposes I would just
proceed with the evaluation, write my report, submit my
report without the benefit of, of their side of the story.
Q. You know, the Miranda “can and will be used against

you at a court of law” I mean, was that statement made?

A. No.

Q. How about “you have the right to have an attorney
present?”

A. No.

Q. Your Honor -- the pattern of behavior that Mr. Bogle

was alluding to the, the choking, and, you know, some of
the rough sex, is that illegal conduct? It’s only illegal
if it’s not consensual, 1s that correct?

A. Correct.

Q. So, I mean, the fact that two people engage in some
adventurous sex that involves tying up, bondage or anything
else, that’s not a paraphilia, that’s not a crime unless
it’s not consensual, 1s that correct?

A. That would be my understanding, yes.
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Q. So when Mr. Bogle was talking about this pattern
behavior happening over and over and over again that
pattern, there was nothing wrong with that pattern, unless
it was non-consensual?

A. Yes.

Q. I mean, people can take drugs and then want to go have
sex, 1is that correct?

A. Yes.

Q. And as they took drugs it’s only, you know, I think
Mr. Bogle is trying to allude to the fact that he drugged
these people and I don’t know if these people had any
drugs. But if people wanted to get high and have sex
that’s, that part of a pattern of behavior but that’s not,
as long as is not consensual, that’s not a problem, is that
correct?

A. If it doesn’t interfere with their 1life and it’s
happening in a consenting situation then it’s not a
problem.

Q. So the only issue here is with all of this you’ve got
to know whether or not the person was consenting? With all
the North Carolina stuff, it would be relevant if they, if
you knew that they were non-consenting, is that correct?

A. Yeah, if I knew, if I knew that for a fact.

Q. And that’s the thing you can’t tell, right? This is a

—— these are almost like date rape cases?

41
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Dr.

A.

Q.

Marie Gehle- Re-cross Examination by Mr. Bogle 42

I mean ——-

It can be construed as that? If someone could defend

him in North Carolina, a sort of a date rape theory, that

you had a little sex? Yeah, it was consensual sex. And

somebody had, you know, second thoughts the next day.

A.

I'm not a defense attorney. I’'m not a prosecutor. I

testify in sexually violent predator cases. I don’t

testify in criminal cases.

Q. Okay.
A. And I -- so I don’t know what his potential defenses
could be. I know that he was charged with the sex offense

and he did something through his lawyer and the charges

were dismissed. So I don’t know that he wouldn’t be able

to do that again.

0. Mmm, hmm.
A. When I met with him he had not been given these new
indictments. He didn’t know that these charges had been

brought. So I know he didn’t have a chance to defend

himself of those.

MR. FALK: No further questions.

THE COURT: Mr. Bogle?

MR. BOGLE: Just a follow-up, Your Honor.
THE COURT: Yes, sir.

Re-cross Examination by Mr. Bogle:

Q.

When you met with Mr. Younger the second time, this is
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after getting all of the North Carolina information, you
informed about the nature of the pending, of these new

arrest warrants and new indictments, correct?

A. About the —-- I had informed him there were new charges
brought ---
Q. It’s on Page 18 of your report where you gave him the

details of the North Carolina arrest warrants and
indictments. I'm paraphrasing but it says, “you informed

him of what had had happened, what was out there.”

A. Where’s this at?
Q. Page —- I have Page 18.
A. Yeah. So I want to be really careful because the way

that I remember it was, we told him and I conducted this
interview in conjunction with Rachel Carter, another
psychologist. But we met with him online through a
telecall (ph) app. I informed him that they were new
charges and then he agreed to answer questions. And we
questioned him about a certain crime, that was one of the
underlying natures of those new charges, and after we
talked about it I think Rachel told him that, that that was
one of the charges and he was upset. He said I wish ---

Q. Well, let’s not, let’s not talk about what Rachel said
unless she’s here.

A. I was -- I was there. I was ---

Q. No! No! No!
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A. Okay.

Q. What she said is ---

A. I'm sorry.

Q. Let’s —-- here’s what I'm getting to, on Page 18 of

your report it says, “we provided details contained in the
warrants and indictments to Mr. Younger at his request.”

So that’s the new indictments and the new warrants. It
says, 1t says in plain language, “you provided details
contained in the warrants and the indictments to Mr.
Younger at his request”, correct?

A. Yes.

Q. That’s what it says. And later he talked to you about

the underlining details in those two cases —-—-

A. That’s the part where you’re mistaken it wasn’t later.
Q. Well, at some point in time, he did?
A. Yes. And what I was saying was that when, when we

questioned him about one set of, you know, allegations he
talked about them and then he was informed that they were
part of one of the new indictments and he was upset about

that and he said I wish you would’ve told me that

beforehand.

Q. Okay.
MR. BOGLE: Nothing further, judge.
THE COURT: Mr. Falk?

Redirect Examination by Mr. Falk:
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Q. And the second time you didn’t read him Miranda, you

didn’t give him any type of Miranda type ---

A. No.
Q. --—- instructions prior to the second interview either?
A No

MR. FALK: No further questions.

THE COURT: Mr. Bogle?

MR. BOGLE: Nothing further, judge.

THE COURT: Thank you, ma’am. Thank you.

MR. BOGLE: No objection to her being released if

she wants to drive back.

THE COURT: Mr. Falk, do you have any objection?
MR. FALK: May I speak with her for a moment?

THE COURT: Yes, sir.

MR. FALK: Your Honor, I think Dr. Gehle is going

to stay with us.

THE COURT: Sir?

MR. FALK: Dr. Gehle is going to stay.

THE COURT: Okay. Mr. Falk?

MR. FALK: Oh, I'm sorry, Your Honor. We have no

further court case and no further witnesses.

THE COURT: Okay. All right. Mr. Bogle?

MR. BOGLE: Thank you, Your Honor. May it please,
The Court? The State would call, like to call Dr. Emily

Gottfried.
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THE BAILIFF: State your name?

DR. GOTTFRIED: Dr. Emily Gottfried.

THE BAILIFF: Do you solemnly swear or affirm your
testimony to the court shall be the truth, the whole truth,
and nothing but the truth so help you God?

DR. GOTTFRIED: Yes.

THE COURT: Thank you, ma’am. State your name and
spell your last name please?

DR. GOTTFRIED: Certainly. Dr. Emily Gottfried, G-o-t-
t-f-r-i-e-d.

THE COURT: Proceed, sir.

MR. BOGLE: Thank you. May it please, The Court?
Again we’d like to also, for the purpose of this hearing,
stipulate that she is an expert witness in the field of
forensic clinical psychology and as applied to the sexually

violent predator act as well.

MR. FALK: I stipulate.
THE COURT: He stipulates. Yes, sir?
MR. BOGLE: Thank you, Your Honor.

Dr. Emily Gottfried, first being
duly sworn, testified as follows:

Direct Examination by Mr. Bogle:

Q. Dr. Gottfried, Jjust to move quickly, you are called
upon to go, in essentially, to get a second opinion in this

case, 1s that right?
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A. Correct.

Q. Okay. And our office contacted with MUSC which pays
you a salary to do this, is that right?

A. Yes.

Q. Okay. And, in so doing, you received information from
our office about Mr. Younger?

A. That’s correct.

Q. And that included information that we got from North
Carolina about Mr. Younger, correct?

A. Yes.

Q. As well as information that Department of Corrections
had gotten where women who actually written the Department
of Corrections about Mr. Younger?

A. Yes.

Q. Okay. Now, is the type information you got, the kind
of stuff that is typically and reasonably relied upon by
experts in your field?

A. Yes.

Q. And you interviewed Mr. Younger on how many occasions?
It was four ---

A. He did testing on one day and then I saw him again and
then I did the interview on a third day.

Q. Okay. And is your ultimate opinion about whether or
not he fits the criteria to be a sexually violent predator

based upon the information you reviewed, the testing and
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examine of him, and, of course, your interview with him, is
that correct?

A. That is correct.

Q. Okay. Now, in cases like this he has a sexually

violent conviction in Sumter County, is that right?

A. Yes.

Q. And that’s criminal sexual conduct in the third-
degree?

A. Correct.

Q. Back in about 201472 Okay.

A. Correct.

Q. The additional information you received, could you
basically get the court a brief idea of what additional
information you received - and you got copies of the

pending indictments, right?

A. Yes.

Q. The three in Guilford County; and, one in Randolph
County?

A. Yes.

Q. All right. ©Now, for the Guilford County indictments

had that charge already been brought once in the past?

A. I believe - let me make sure that I have the correct
one for Guilford County - he had been charge with I believe
second-degree rape in 2005 ---

Q. Okay.
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A. --- for the same victim ---

Q. Had that charge ---

A. -—-— that had been indicted.

Q. And that charge got dismissed around 200772

A. At some point he got dismissed, yes.

Q. And then the North Carolina Attorney General’s Office,

not the individual district attorneys, indicted him in

20197

A. Yes.

Q. Okay.

A. That’s my understanding.

Q. Okay. Now, this talk about pseudo-recidivism we heard

earlier, could you comment on that? Explain to that and
how that relates your evaluation of a guy like Mr. Younger?
A. Sure. I mean, I think Dr. Gehle did a good job of
explaining what it is you really think of pseudo-recidivism
when you’re scoring the Static-99R. And so frequently it'’s
maybe a high-profile case in the media where someone gets
arrested and then it a lot of more victims will come
forward. And so you don’t count those as re-offending
because he wasn’t charged or convicted with the sexual
offense to kind of warn him that he wasn’t supposed to do
that. In Mr. Younger’s case he did have prior, a prior
arrest in 2005. But it doesn’t matter because in this case

for the Static-99 purposes you only look at the charge in
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2005 that was ultimately dismissed.

Q. Okay. So charges regard, the sexual charge regards to
the date of charge you consider for the scoring purposes?
A. That’s correct.

Q. All right.

A. Charges, acquittals, dismissals, findings of not
guilty, all of this count as charges but not convictions on
the Static-99R.

Q. Now, for the purpose of this hearing is this a copy of
your Static-99R scoring sheet?

A. Yes.

Q. Okay. Now, you re-scored Mr. Younger in 2021 on the

Static-2002R, correct?

A. Correct.
Q. Because you found a mistake you made and you corrected
it
A. I made an error and I corrected the scoring.
Q. Okay. Is this a copy of the 2002R as corrected by
you?
A. Yes. Will you flip the page so I can see?
Q. Yeah.
A. Yes.
MR. BOGLE: Okay. For the purpose of this hearing,

Your Honor, so you’ll know what we’re talking about, I’'d

like to introduce these two into evidence.
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THE COURT: And limited to this hearing.

MR. FALK: That’s fine, Your Honor, only for the
purpose of this.

THE COURT: Yes, sir.
(Whereupon, the Static-99R Report by Dr. Gottfried has been
marked and entered into evidence as Plaintiff’s Exhibit No.
3)
(Whereupon, the Static-2002R Report by Dr. Gottfried has
been marked and entered into evidence as Plaintiff’s
Exhibit No. 4)
Q. Now, on what’s Exhibit Number 3, you’re scoring on the
99R, the Static-99R, I noticed that one of the questions
is, “Ever lived with a lover for at least two years?” And
you put, “No.” And he gets a point for that.
A. Correct.
Q. Okay. Does that, basically, the only difference
between your report and Dr. Gehle’s report?
A. I believe so. I had an opportunity to look at her
scoring sheet and it looks like we were consistent on all
of the other items of the Static-99R.
Q. Okay. And on the 2002R, when you re-scored yours
after noting that you, she changed it, you now have,
basically, identical 2002R scores?
A. Yes. Once I corrected the error from my scoring in

2020 we scored it the exact same way.
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Q. Okay. And the purpose of these things is to help you
to determine , 1s i1t —-- what is, what are the Static-99R
and the Static-2002R, how do they way into your assessment
of whether or not a person is a sexually violent predator?
A. Well, it’s —-- they are both one data point in my
comprehensive evaluation where I administer several test
and look at the static risk factors which is what those
instruments are measuring and then I also look at dynamic
risk factors and other things that contribute to sexual
violence risk.

Q. Okay. And in both of these incidences, he’s the, um,
what’s the classification? The scores he got on the
Static-99R and the 2002R placing him in what category of
risk, above average?

A. For the nominal risk levels on the static instruments
it puts him in the above average risk category.

Q. So he is an above average risk to commit another

sexual crime?

A. Um —---
Q. Based on just that?
A. I wouldn’t phrase it that way. So compared to large

studies of people who had detected re-offenses that were
sexual in nature, when you look at the characteristics
between them ---

0. Mmm, hmm.
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A. --- those people who re-offended were in the above
average ---

Q. Okay.

A. -—— groups. So it doesn’t tell you anything about an
individual’s risk. It’s just comparing them to groups of
people.

Q. All right. Let me rephrase that. I apologize. And

so, basically, looking at large groups of people who have
the same things about them and they were likely to commit a
sexual offense again so that then you look at whether or
not measures his likelihood, correct?

A. Yes. Your comparing those risk factors. And so of
those people who had the same score looks at the percentage
of them that had detected re-offenses.

Q. Okay. Just like i1if I went to a doctor and had a
physical for my life insurance and he found that I was a
diabetic and I smoked and didn’t exercise, he’s not saying
I’m gonna die, but he saying those factors make it likely I
might not live as long and the insurance company might
charge me a higher premium, is that a safe analogy?

A. Yeah. That’s correct. So you’'re, basically, looking
at factors that have been shown in research to be
associated with an early death in looking at how many, for
example, you had and that’s kind of how they figure out

premiums and things like that.
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Q. Okay. Now, in the North Carolina charges we have the
pending indictments, okay?

A. Yes.

Q. And on one of those pending indictments the, um, let’s
see, on the three indictments in Guilford County, Mr.
Younger declined to talk to you about those when you told
him about them, right?

A. That’s correct.

Q. Okay. And you had read in Dr. Gehle’s report where he
had talked to her about them?

A. Yes.

Q. And then regarding the one Randolph County indictment
in North Carolina, in that case, he did talk to you about
it?

A. Correct.

Q. And as he had talked to Dr. Gehle?

A. Yes.

Q. Because you read her report as well?

A. That’s right.

Q. Okay. Now, the other cases, the many women who wrote

letters or brought charges or talked to police or what have
you, what are you looking for when you see all of these
reports? And can you give us a guesstimate as to how many
there were? Going back how many years?

A. Yeah. So I was counting through them conservatively
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including the victim in the Sumter County case that he was
convicted of criminal sexual conduct in the third, and then
the 2005 dismissed case that came back in 2019, and then
the other 2019 victim, if you include all of those at least
eighteen women reported that he either drugged them, raped
them, strangled them, um, took videos or photos of them
when they were unconscious.

Q. And would a lot of these encounters start out as
consensual?

A. There were many of reported victims who said that they
had been dating Mr. Younger and engaging in consensual
sexual activity with him and then it would progress to
either he strangled them or choked them at one point in the
relationship and maybe they continued their relationship or
they didn’t. But many of them out of those eighteen were

people that he was dating at the time.

Q. Now, none of these ever resulted in convictions,
correct?

A. Only the one in Sumter ---

Q. In Sumter?

A. Yes.

Q. Okay. Is it important to look at the charges that did

not result in convictions or accounts of conduct with Mr.
Younger that did not result in even a criminal charge?

A. Yes.
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Q. Why is that?

A. So the best predictor of future behavior is past
behavior. And so I'm not looking at them in a sense of
whether or not he committed them are not. The nature of
the act is asking me, in my expert opinion, does this
person have a mental abnormality or personality disorder
that makes them likely to re-offend. 1In the best case
scenario the respondent, when they are undergoing an
evaluation with me, they’1ll tell me about their arousal
pattern and they’ll be forthcoming. But you can understand
why people in this situation would have a lot of motivation
to not be forthcoming. So that’s why you have to use a lot
of different means and ways to assess it. And so when
someone 1is not forthcoming collateral information is really
important. And so this was looking for a pattern of
behavior that might substantiate a diagnosis. And so I'm
looking at similarities between these alleged victim
reports over a course of 25 years and seemed kind of how
striking similar they are.

Q. Okay. Is this something that is typically and
reasonably relied upon by other experts in your field in
this type of area, SVP area?

A. Yes. It’s standard to look at both charges and
convictions and even things that didn’t result in a charge

or a conviction.
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Q. There was a reference during Dr. Gehle’s testimony to
a book or something called “Best Practices in SVP
Evaluations”, are you familiar with that?

A. Yes, I have it.

Q. Does it say anything about looking or and not looking
at allegations that didn’t result in criminal charges or
allegations that resulted in dismissals of criminal
charges?

A. Unfortunately, I can’t testify to that without looking
at the book. It’s been a little while.

Q. Okay.

A. But based on my training and the ATSA guidelines and
all of the resources that I use it is standard and that’s
how I was trained. You’re looking at them in kind of a
dynamic fashion. I’'m not necessarily - yes, this
definitely happened or no it definitely didn’t - but kind
of looking at patterns of behavior to help you establish a
diagnosis because you would never make a diagnosis just on
one behavior.

Q. Okay. Now, you mentioned the word the acronym, ATSA,

a minute ago, what does that stand for?

A. That’s the Association for the Treatment of Sexual
Abusers.

Q. Are you a member of that?

A. I am.
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Q. Okay. Now, in this case, you were able to diagnose --

were you able diagnose Mr. Younger with a mental

abnormality?

A. Yes.

Q. And what was that mental abnormality?

A. Other specified paraphilic disorder specified to

paraphilic or course of paraphilic disorder.

Q. Is there another word for that called biastophilia?
A. Yes. They’re several names, raptophilia,
biastophilia.

Q. Okay. Did you also diagnose him with a personality
disorder?

A. Yes, two personality disorders.

Q. And what were they?

A. It’s my opinion that he met diagnostic criteria for

narcissistic personality disorder as well as other
specified personality disorder with anti-social personality
disorder features.

Q. Okay. Okay. So you found mental abnormality and the
personality disorder?

A. Yes.

Q. And the likelihood to re-offend based on the static
scores and your comprehensive evaluation of all the
information, right?

A. Yes.
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Q. And, in so doing, you recommended in your report that
he be civilly committed, is that right?

A. It was my opinion that he met the statutory definition
for being a sexually violent predator.

Q. In other words, convicted of a sexual violent crime
here in Sumter?

A. Yes.

Q. Likely to commit a sexually violent crimes unless he’s

confined for long-term control and secure treatment?

A. Correct.
Q. Okay.
MR. BOGLE: One moment, Your Honor.
THE COURT: Yes, sir.
Q. So in making a diagnosis you use the allegations that

did not result in convictions, 1s that correct?

A. Correct. That was one data point that I looked at.
Q. Okay.

MR. BOGLE: Thank you, Your Honor.

THE COURT: Mr. Falk?

MR. FALK: Thank you, Your Honor.

Cross-Examination by Mr. Falk:

Q. Just to clarify a couple of things, so you said there
were eighteen people that was your guess?
A. Yeah. Conservatively the ones who reported either

being choked or thought they had been drugged or, um, or
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rapped.

Q. Okay.

A. So there were other people who may be made other
reports —---

Q. But ---

A. --- that didn’t reach that level but conservatively it

was eighteen.

Q. Was it your understanding that these were all people
that knew the client, that knew Mr. Younger beforehand, is
that correct? They were not strangers?

A. There may have been one that he had met just before
that but most of them were people that he knew either in

class or new socially or dated.

Q. Okay. So primarily they were people that he knew?
A. Many of them were, yes.
Q. And there was nothing illegal about taking drugs

before you have sex, is there?

A. There is nothing, I mean, I guess if you got caught
with it in your possession it would be illegal but ---
Q. No. But, I mean, there would be nothing wrong with
somebody providing somebody else drugs before they have

sex, 1is that correct?

A. If it 1is --—-
Q. Has far as ---
A. -—— consensual.
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Q. Yeah. I mean, that’s my point. 1It’s the consent
which it makes all of these things, right? Because
certainly they could share drugs and have consensual sex,
is that correct?

A. Yes. But I think you’re kinda of getting into a gray
area and that some people will coerce someone into sexual
activity by giving them drugs or try to lower their

inhibitions to do things that they ---

Q. You said that ---
A. --- ordinary wouldn’t have done.
Q. You said that the people were raped. But the only

thing that you know is that - you don’t even know that
really - I mean, you’'re making an assumption there was a
sexual intercourse but you don’t know if it was not
consensual other than their statement, right?

A. Yes. I am basing that on their letters and police
reports and statements given to the police.

Q. And their police reports are based on their
statements, right?

A. Correct.

Q. So all that would still be, the issue would be whether
or not there was consent, is that correct?

A. Yes. But if somebody is unconscious they wouldn’t be
able to consent.

Q. Fair enough. But I'm trying to make the comparison as
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if eighteen, 12-year-old girls came out and said they had
sex with him, it really wouldn’t matter if there was
consent, that is wrong off the bat?

A. Correct. A 12-year-old girl wouldn’t be able to give
a consent.

Q. Right. And -- but in the same token, if Mr. Younger
had sex with eighteen strangers that he just met on the
street corner, you would make an assumption there that that
was not consensual, would you not?

A. Not necessarily. That would go more in to like
dynamic risk factor looking at sexual preoccupation and
things like that. But not necessarily unless there was a
report from those eighteen women who said it was not
consensual.

Q. But my point is you have to rely on your assumption
that they are telling the truth that that they did not
consent to the conduct?

A. Yes. So I think for any case where I’'m looking at
charges and convictions and allegations so I'm kinda of

relying on that they were telling the truth, I guess.

Q. In my introduction I said that there were 67 pages of
your —- your report was like 125 pages, isn’t that right?
A. Unfortunately, yes, it was.

Q. Do you think it’s fair to say close to half of it

really was your discussion of the information that you
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found in the North Carolina cases?

A. My estimate was 54 pages when I looked at it.

Q. Okay. Would you admit that that’s a significant
portion?

A. Yes. There was a significant amount of data that was

provided in this case.

Q. Would you have reached the same conclusion had you not
had that information from North Carolina?

A. I mean, it’s -- I think it’s difficult to un-ring that
bell so I knew about the 2005 one. In this, the case in
Sumter, I think two of the victims had wanted to testify or
testified in camera so I had that information. So it’s
difficult to tell. There definitely was a pattern from
prior allegations but were known about. But I think with
that additional information that really developed this
really striking pattern of similarities.

Q. You say right now to a degree of reasonable certainty
that you would have reached the same conclusion without
that information?

A. Like I said it’s difficult because I have that
information now. I’d have to kinda think about so we had
the woman in 2005, um, and then one of the CP’s who
testified in camera for this case, and then this case, I'm
not sure. I’d have to look at the data together to look at

the pattern but I do think that there would be something
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there.

Q. You talked about just another data point.

A. That’s correct.

Q. You’ve —-- this is more, the North Carolina stuff,

there was more than just another data point, is that fair
to say?

A. They were data points. Obviously, convictions weigh a
lot more than allegations or things that have Jjust been
heard by a grand jury. So I weigh data points differently,
but I consider all data points in my evaluation.

Q. And you would agree that he doesn’t —- you could not
diagnose him with anti-social personality disorder, is that
correct?

A. Yes. So Mr. Younger met diagnosis criteria for every
one of the criteria for anti-social personality disorder,
but a prerequisite of the disorder is at least some
evidence of COMT disorder present before the age of 15 and
there was no data to suggest that. So, typically, in that
case because personality disorders, the way that they
develop, sometimes like leader adolescents submerging into
adulthood is when you would see the symptoms more often.

So you don’t always have the evidence of COMT disorder.

But it was really clear that he really demonstrated anti-
sociality.

Q. And being narcissistic that has -- what’s the -- I'm
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not gonna ask —— I’'1l1 withdraw the question.
MR. FALK: May I have a moment, Your Honor?
THE COURT: Yes, sir.
MR. FALK: I have no further questions.
THE COURT: Mr. Bogle?

Redirect Examination by Mr. Bogle:

Q. Two things to clarify. One, just, you referred to
static factors and dynamic factors. Static factors are
things about Mr. Younger they just earned his past and

haven’t changed?

A. There are things that cannot change.
Q. Cannot change except for his age?
A. Right. Well, there are things you can’t treat. So I

cannot treat Mr. Younger and make him younger. And I can
give them treatments so he never would have a male victim
for example, but he didn’t have one, but if you had a male
victim I could treat him so he never had another one, but I

can never remove that from his past.

Q. Okay.
A. So there’s static unchanging ---
Q. So like he’s had a conviction that’s a static factor,

it’s not gonna go away?
A. Correct.
Q. Now, you also mentioned dynamic risk factors, are

these the changeable treatable factors a person might have?
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A. Yes. They might be difficult to treat but they are
targetable in treatment. Things like paraphilic arousal,
substance use, things that you could give treatment and
theoretically they could change.

Q. Okay. And both of these classes of factors, both
static and dynamic, are things you consider in measuring a
person’s risk to re-offend, is that correct?

A. Yes. I’'m looking at the whole kind of literature
based on very supported meaningful risk factors.

Q. And can a consensual sexual relationship which begins

consensual turn not consensual?

A. Of course.
Q. Thank you.
MR. BOGLE: Nothing further.
THE COURT: Mr. Falk?
MR. FALK: Nothing further, Your Honor.
THE COURT: You may step down.
MR. FALK: Oh, Your Honor, I Jjust ---
THE COURT: Sure.
MR. FALK: I think I know the answer but I Jjust

want to make the record.

Re-cross Examination by Mr. Falk:

Q. You didn’t give him any type of Miranda warnings
before you questioned him, did you?

A. I’'m not a law enforcement officer so he went through
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our, maybe, six or seven page consent form informing him
that nothing he told me was going to be confidential or
secret. A report would go to the Attorney General'’s
Office. He had the right to not participate, to terminated
any time. And he reviewed that on each of the three dates
when I saw him. But I didn’t give him like a law

enforcement Miranda warning or anything like that.

Q. Okay. So you said he had the right not to
participate?

A. Yes.

Q. And what would’ve happened had he not participated?

A. So that’s not up to me. So if somebody says that they

don’t want to participate we don’t force people to do
anything. People have to consent. They have to
participate or agree to participate. When somebody says
that they’re not going to participate I let the Attorney
General’s Office know and then wait to see what happens
with that case.
Q. Did you know he was held in contempt when he didn’t
want to participate with one of your ---

MR. BOGLE: Objection, Your Honor, as to the
relevance as to what we’re doing here today.

MR. FALK: Oh, I think it’s absolutely relevant.
He’s talking -- Mr. Bogle’s raised his question of waiver

and that is not a voluntary waiver because ---
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THE COURT: I’m gonna allow it, Mr. Bogle.

MR. BOGLE: All right.

THE COURT: It’s just this stuff here today in this
hearing. I’'m gonna allow it. Go ahead, sir.
Q. Were you aware that he was held in contempt for not

participating in one of your testing protocols?

A. No. It was my understanding that he was in compelled
to participate in it. So I waited to see what the Attorney
General’s Office wanted me to do before proceeding in the
evaluation.

Q. They didn’t advise you that it was a court order that
said he didn’t have to?

A. Yes. I know that it was court ordered that he didn’t
have to but I don’t know anything about being held in
contempt.

Q. Did you know that the State asked to hold him in
contempt?

A. I know that I wrote an affidavit explaining why a PPG
would be useful in this case. But once I submit that then

I just wait to hear the outcome.

MR. FALK: Nothing further.

THE COURT: Mr. Bogle?

MR. BOGLE: Nothing further, Your Honor.
THE COURT: You may step down, ma’am.

DR. GOTTFRIED: Thank you.
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THE COURT: Oh, I got one questions.

Direct Examination by The Court:

Q. Approximately how many evaluations like these have you
done?
A. For the Sexual Violent Predator Act I’ve done 33

total. And then in my work as the director of our sexual
behaviors clinic and lab at MUSC, I do a lot of sexual
behavior evaluations but about 33 pursuant to SVP Act.

Q. Okay.

Re-cross Examination by Mr. Falk:

Q. Are those all pre-commitment or was some of those

annual reviews?

A. Some of those were annual reviews.

Q. Do you have an estimate of how many were pre-
commitment?

A. Probably, I don’t have it listed, but I probably can

tell by initials, um, I’m gonna say about 20 were ---

Q. Thank you.
A. --—- were the pre-commitment.
MR. FALK: Nothing else, Your Honor. Thank you.
THE COURT: Sure. Okay. You may step down,
ma’am.

DR. GOTTFRIED: Thank you.
THE COURT: Mr. Bogle?

MR. BOGLE: Nothing further as far as witnesses,

69
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Your Honor.

THE COURT: Okay. Gentlemen, if you have any
final comments I simply ask that you know that I took very
good notes on the front end. But that’s not to say that
you can’t talk to me further about this. Mr. Falk?

MR. FALK: Your Honor, I want you to remember one
thing of what Dr. Gottfried said, “I can’t un-ring that
bell”. This is a medical professional who should be able
to make those kinds of distinctions and she could not un-
ring the bell of reading all the stuff of North Carolina. A
medical professional who should be trained how to filter
this can’t un-ring the bell, I don’t know how my, how my
client is going to get a fair trial.

THE COURT: Yes, sir. Mr. Bogle?

MR. BOGLE: In response, Your Honor, first off as
far as housekeeping matter, would you like copies of any of
the cases that are cited in our materials?

THE COURT: Well, I was going to ask you for that

or I’'d have Mr. Bollock, a very good law clerk, do that.

MR. BOGLE: Well ---
THE COURT: What would you prefer, Mr. Bollock?
MR. BOGLE: When we’re done I’11 pass up copies of

all the cases I’ve cited.
THE COURT: It saves me time. It does.

MR. BOGLE: Okay. The only other thing is I think




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

71
when she was talking about “un-ringing that bell” she was
referring to un-ringing the bell about all the North
Carolina information she had gotten not just the ones that
resulted in two indictments. But the motion before the
court, the focus for the motion before the court filed by
Mr. Falk is, focus narrowly on the indicted charges and Dr.
Gottfried testified about them and does that somehow harm
Mr. Younger?

Now, we’ve covered that by way of the Fifth
Amendment and the civil nature of the case. The waiver,
the fact that he talked to Dr. Gehle about all these
charges. And we’ve talked about Rule 403 and hearsay.
We’ve kinda expanded our presentation into not Jjust
indicted charges but all the women that said bad things or
talked about criminal activity by Mr. Younger whether or
not it resulted in criminal charges or not, because the
case in which I’'11 hand up to you, allow that sort of
material. I guess our question is right now -- also, this
hearing kind of involved more into a question of the weight
of the testimony. I think so many of the things you heard
today from Dr. Gehle and Dr. Gottfried will have to be

decided by the jury as far as weight ---

THE COURT: Yes, sir.
MR. BOGLE: —-—- not admissibility.
THE COURT: Yes, sir.
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MR. BOGLE: It’s kind of —- we kinda of ventured
into that area here. The State is asking you to deny the
motion. Allow the case to go forward as is and we’ll see

what happens on April 19%".

THE COURT: Okay.
MR. FALK: Your Honor, I have some collateral
issues. If it is your decision to allow all the North

Carolina information then my client is requesting a
continuance so that he can evaluate all of this
information. I have not been able to provide it to him
because of restrictions at the detention center. I would
want an order from this court advising him that I can give
him un-redacted copy of everything that the two experts
looked at. Otherwise, he’s been unable to prepare for the
trial. He’s unable to help assist me. So if —-— I'm just
saying if your decision is that I'm, you know, I'm making a

motion for a continuance ---

THE COURT: Yes, sir.

MR. FALK: -—-- and I'm making a motion for
discovery ---

THE COURT: Yes, sir.

MR. FALK: And then, as far as, sort of filed—-- I

prepared some notes for this and what I would like to do is
just dress it up and I’11, sort of like a post-trial brief,

it’s about three pages, I can just email it to you.
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THE COURT: That’s fine. Mr. Bogle, you,

certainly, entitled to do the same if you want to, sir.

MR. BOGLE: Why don’t I Jjust prepare a proposed
order. It’ll summarize the findings of the court.
THE COURT: If y’"all both want to send me proposed

orders that’s fine.

MR. BOGLE: How about that?
THE COURT: That’s fine. Just to keep it balanced.
MR. FALK: I think it’s gonna be a Form 4, just

saying, no, it’s not coming in.

MR. BOGLE: Your Honor, here’s copies of the cases
that we cited in our material.

(Whereupon, the attorneys talks amongst themselves)

THE COURT: Mr. Bogle, did you want to reply to his
continuance motion, sir?

MR. BOGLE: I think we’re set the day we’re set. I
think, I think Your Honor has enough information, enough
information to make a decision. I was putting together
these cases. I heard him talk about a continuance for more
discovery. Discovery has been done. Everything we got
from North Carolina has been given to them. I’m not sure
what to give for discovery.

MR. FALK: I got it recently. It is a bunch of
stuff and he’s not been able to see it.

THE COURT: I understand.
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MR. BOGLE: Wait a minute, now. He got it some
months ago and then Mr. Younger wanted to look at the stuff
so we had to go through a big deal with the detention
center’s attorney about setting up a room and a computer
for Mr. Younger to look at these things with certain
stipulations. There’s a court order in the file about all
of this.

THE COURT: Okay.

MR. BOGLE: With certain stipulations that certain
pictures he would not be able to see. We didn’t want him
to reliving his sexual exploits at the computer room at the
jail. So as far as looking at stuff our understanding is
that all happened some months ago for Mr. Younger and Mr.
Falk.

THE COURT: It did not, Mr. Falk?

MR. FALK: Well, I mean, he hasn’t been able to
look at everything. What they provided him has been
redacted from what I sent them. And there is still
additional information -- well, if you’re gonna do this
whole North Carolina thing there’s a lot of North Carolina
stuff that he does not have.

THE COURT: Okay. All right. 1I'1l1l take that under
advisement, then.

MR. BOGLE: We’re hearing this for the first time

now. I mean, judge, I ---
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THE COURT: I understand.
MR. BOGLE: Let me pass up —--—-
THE COURT: Yes, sir. ©Now, gentlemen, let me tell

you, both of you and I mean this with all sincerely,
sincerity y’all may not have any idea of how pleasurable it
is to work in a hearing or a trial with two very good
lawyers who don’t cat scratch at each other the whole time
and take cheap shots at each other and don’t litter the
courtroom with needless endless repetitive questions. I

appreciate that very much.

MR. FALK: Thank you, Your Honor.

MR. BOGLE: Thank you, Your Honor.

THE COURT: It makes my job a lot easier. A lot
easier. Mr. Younger, I’'ve got this with me now and I’11

make a decision soon.

MR. BOGLE: What deadline do you want for
submitting proposed orders? I mean, a brief of our case is
our return.

THE COURT: Pretty much, yes, sir.

MR. BOGLE: And I’11 submit a proposed order if
you’d like it as well. When do you want it by?

MR. FALK: All I want to do is hand you,
basically, what I said about his case ---

THE COURT: You can —---

MR. FALK: -—-— two pages and I’11 hand or I'1l1
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send it ---
THE COURT: You can do me a proposed order Mr.

Bogle and you can do me what you want to do and I can take

it from there. I know y’all are busy too.
MR. BOGLE: Give me a deadline.
THE COURT: This thing is set for trial, what,

April 19%°?

MR. BOGLE: Nineteenth.

THE COURT: What’s comfortable for you?

MR. BOGLE: Say Monday? By Monday?

THE COURT: Oh, my God, yes. Don’t ask too much

time, sir. All right, y’all, thank you very much.
MR. BOGLE: Thank you, Your Honor.

(CONCLUSION OF THE HEARING ON MARCH 30, 2021)
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(Whereupon, the jury left the courtroom at

3:21 p.m.)

THE COURT: All right. Gentlemen, anything we need

to take up now?
MR. BOGLE: Your Honor, it's 3:30. Do you
knock off some of the -- I've got three motions

possibly four. Do you want to knock them off?

wouldn't take more than half an hour to an hour.

THE COURT: Does that suit you?

MR. FALK: Yes, Your Honor. And I think I
renew my motions that I've already made.

THE COURT: Yes, sir.

MR. FALK: In order to keep the record.

THE COURT: Yes, sir, we can do that.

want to
in limine,

It

need to

MR. BOGLE: Do you want to do it here or upstairs?

THE COURT: Well, she'd have to move. That might

take a few minutes. Let's just do it here. Y'all come --

at least, get in front of me.

MR. BOGLE: Thank you, Your Honor. Are you ready?

THE COURT: Yes, sir.

MR. BOGLE: The State has a first motion in limine

that was filed with the Court. Basically, what

we're

saying is, as Your Honor knows, we're seeking the civil

commitment of Mr. Younger. And should the jury

find he is

a sexually violent predator, he will be confined for long

term control, care and treatment at a facility operated by
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or under the supervision of the Department of Mental
Health.

Our first motion in limine deals -- we're asking the

Court to not allow any reference to treatment or the type
of treatment he might receive if he's committed. If he is
committed, the treatment will be decided then. No one
knows what it will be until he gets there.

And, also, it will confuse the jury to go into the
types of treatment because the burden on the State is to
show beyond a reasonable doubt that Mr. Younger suffers
from a mental abnormality or a personality disorder that
makes him likely to commit sexually violent crimes in the
future.

We'd also ask the Court to prohibit any reference to
the location of the place as being a prison, about him
being punished or committed for life or an indeterminate
time. So, really, it's a factual medical issue for the
jury to decide. It's not an intent to punish.

So our first motion in limine is not about treatment,
Your Honor, it's really about the location, where he would
go, that there be no reference to it being a prison, at a
prison, behind the wall, at Broad River or punish or long
term or commitment for life or something like that.

THE COURT: Okay. That's your motion?

MR. BOGLE: Yes, sir.
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THE COURT: Mr. Falk.

MR. FALK: Yes, sir, Your Honor. My position is as
far as the location, I think the jury needs to know that
this is going to be a secure location, that he's not just
going some place he can walk in and out of, because
that -- so I think -- you know, I'm not going to talk
about the old death row or something like that, but it's
clearly -- he's going to be at a secure facility, that
he's not going to be able to come and go at his pleasure.
To the extent I have a witness that knows anything about
that, I think I should be able to talk about that.

THE COURT: Mr. Bogle, any concerns about it simply
being deferred to as a secure facility?

MR. BOGLE: No concern about that, Your Honor. Just
past cases, I've had the word prison used, I've had for
life, indeterminate sentence, things like that.

MR. FALK: Well, wait a minute, indeterminate
sentence I think is fair.

MR. BOGLE: Well, it's not a sentence.

MR. FALK: Well, not sentence. An indeterminate
period of time I think is fair if there's a witness who
can testify to that.

MR. BOGLE: Well, there's really no length of time.
It's until such time as the mental abnormality or

personality disorder changes to the extent that he's safe
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to be at large. That could be, in my experience, in as
short as two years or as long as much longer. It just
depends on the person.

THE COURT: All right. I'm going to allow -- we've

agreed upon secure location language. I'll allow the
phrase indeterminate period of time because we don't know.
Like Mr. Bogle said, it could be two years or longer. We
don't know.

What's the next motion, sir?

MR. BOGLE: The second motion was what I talked about
a minute ago, and I apologize. 1It's about prohibiting any
details about the type of treatment he might receive.
Again, the burden of proof is that we show he has the
mental abnormality or the personality disorder that he
cannot control and makes him likely to reoffend in the
future in a sexually violent manner.

That's the only thing we have to prove. We don't
have to prove the type of treatment, what he'll get. And,
frankly, I don't think any of the witnesses here either
for the State or the defense really know exactly what
treatment line he'll be in. And you won't know until he
gets there anyway.

THE COURT: Yes, sir.

Mr. Falk.

MR. FALK: Your Honor, one, I think Dr. Gail will
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have some ability to testify to treatment in general; and
two, I think it's inherent in the definition of
44-48-30(1) (b), suffers from a mental abnormality or
personality disorder that makes it likely to engage in
acts of sexual violence if not committed in a secure
facility for long term care and treatment.

See, you could go in there and think that yeah, he's
got something and maybe he needs some treatment. But
whether or not the treatment needs to be in a long-term
care facility, I mean, I think there's a possibility that
a juror may find that he could -- everybody would be
comfortable if he got outpatient treatment. So the fact
that the treatment has got to be conducted in a secure
facility is what I think the issue is.

MR. BOGLE: We have no problem, Your Honor, with us
arguing inpatient versus outpatient, no problem with that.
But the type of treatment he might get if he goes in we
think is outside the jury's prerogative -- area and, also,
something we don't have to prove. It wouldn't aid the
jury in deciding the elements we have to prove.

Now, no problem arguing about does he have to be in a
secure place for treatment or can he get it outpatient.

No problem with that.
MR. FALK: Well, just --

THE COURT: I'm going to allow some to go in from
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these experts. I think they have a right to give
something of an opinion about what he might receive. But
both of you are good lawyers and you're going to follow up
by saying you can't guarantee that's what he's going to
receive, right?

MR. FALK: Yes, Your Honor.

THE COURT: Okay.

MR. FALK: I guess the point, I would want to have an
opportunity to go explore whether or not -- okay. Never
mind, I'm okay with that.

THE COURT: All right.

Next, Mr. Bogle.

MR. BOGLE: The third motion has to do with time. As
Your Honor knows, under this law, once the Court finds
probable cause and orders an evaluation, the person has to
remain confined somewhere until their case is over. 1In a
perfect world, we'd do it while they were still finishing
their prison sentences. This has not been a perfect world
for, at least, the last year and two or three months. So
because of that, Mr. Younger has been confined in the
Sumter County Detention Center.

Our third motion in limine is to prohibit any
reference to the amount of time he's been confined pending
final disposition of this proceeding. We can't help it.

It's not our fault. It's not Mr. Falk's fault. 1It's just
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two things combined, the length of the evaluations had to
be done for both sides and, of course, the pandemic, which
canceled -- I think this case was set for jury trial two
or three times and those all got canceled.

THE COURT: Mr. Falk.

MR. FALK: Your Honor, granted, it's nobody's fault,
but I think the issue is that the jury has to decide
whether or not today, this minute, he qualifies as a
sexually violent predator.

To the point that he may be a different person for
the amount of time he's been confined at SCDC and then
here, so I think it's relevant. I mean, I'm not going to
make any kind of big point, but I think it's relevant for
the jury to know how long he's been outside of society. I
mean, really, he could have gotten two more years on his
SCDC sentence.

THE COURT: Any reply, Mr. Bogle?

MR. BOGLE: My concern is that the jury might hold it

against the State that he's had to sit in the jail since

2019.

THE COURT: I'm going to grant your motion, Mr.
Bogle. We don't get into that even in General Sessions
cases.

What's number four, Mr. Bogle?

MR. BOGLE: Do you plan to call Rachel Carter?

31



Tr.

32

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

32

MR. FALK: No.

MR. BOGLE: Okay. Number four has been withdrawn.

We were objecting to the calling of Dr. Rachel Carter. If
he's not going to call her, we'll withdraw the motion.

THE COURT: Those are your motions, Mr. Bogle?

MR. BOGLE: That was my last pretrial motion, Your
Honor.

THE COURT: Mr. Falk, any motions?

MR. FALK: Your Honor, on Dr. Carter, she's new at
DMH and she believes it would be helpful if she could be a
spectator at the trial. We talked about that, I just want
to make sure that's still going to be okay. Because I
know we're limiting the amount of people in the courtroom.

MR. BOGLE: We've always sequestered witnesses except
for the experts.

THE COURT: Right.

MR. BOGLE: So all the fact witnesses will be
sequestered and be brought in one at a time. The experts
can stay in the courtroom the entire time and, certainly,
Dr. Carter.

THE COURT: Mr. Falk, do you want to renew your prior
motions?

MR. FALK: Yes, Your Honor. As far as the
continuance, my client is still going to assert that in

spite of possibly everybody's best efforts, he has not had
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33
an opportunity -- sufficient opportunity to look at all of
the electronic -- we'll call it the electronic discovery,

because the information was on two thumb drives, which the
experts in this case have had a chance to look at,
therefore, we would ask for that motion, to renew our
continuance motion on that basis.

THE COURT: I remember the very good arguments both
of you put forth last week whenever we met, I can't
remember now, but with respect to you, Mr. Younger, I'll
deny the continuance.

MR. FALK: I did file a motion and I believe you
responded to it, a motion to dismiss because of some
procedural irregularities that may have happened at the
proceeding leading up to the probable cause hearing.

MR. BOGLE: There was an order filed denying that.
Is that what you mean?

MR. FALK: Yeah, the motion to dismiss.

THE COURT: Did I issue that ruling?

MR. BOGLE: Yes, Your Honor.

THE COURT: I had so many last week or whenever we
met, it's hard to remember those.

MR. BOGLE: You issued an order denying the motion to
dismiss petition and was filed on April 13th. You signed
three of them the same day and that was one of them. It

had to do with alleged irregularities and information in
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the MDT, which was considered by the Court earlier, and
also in the petition.

THE COURT: Okay.

MR. BOGLE: And you denied that by order filed
April 13th.

THE COURT: You're right.

Anything further about that, Mr. Falk, you want to

say?
MR. FALK: I'm just making my record.
THE COURT: Sure. I respectfully deny it again, sir.
MR. FALK: And then the last, of course, is the -- my
motion regarding the indictments -- the North Carolina

indictments and the information that can come in regarding
that.

THE COURT: I well remember that motion. I'll stand
by my prior rulings with respect to you, sir.

MR. FALK: Yes, Your Honor. I talked to Mr. Bogle
about this, and I apologize to the Court for not having an
opportunity to put this in a motion, but -- and I've done
a bunch of these cases. I've never gotten upset about it.
I was thinking about it the other day.

At some point, they're probably going to say that
Mr. Younger did not have treatment while at SCDC. If they
stop it at that, I think that is acceptable, but anything

more, saying that he didn't want to go to treatment, he
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refused to go, that's going to be hearsay testimony
without somebody coming in here to testify that he refused
treatment or didn't want treatment. I mean, I can live
with he hasn't had treatment. Because I don't want the
jury to draw some kind of inference that he doesn't think
he needs treatment.

THE COURT: Yes, sir.

Mr. Bogle, somebody going to testify?

MR. BOGLE: I think in both reports, it was
documented from the Department of Corrections records that
he did not get sex offender treatment. The further
information we have from our expert was that it would have
required him to move to another prison and he didn't want
to do that.

So he made an inquiry about it, it would have
required moving him to Broad River or another prison where
it's taught, didn't want to do that, so it didn't happen.
The bottom line is he didn't get sex offender treatment.

As far as the why, the why is not being offered as
the truth of the matter asserted, so it's not hearsay.
It's just being offered. So the circumstances surrounding
the not getting sex offender treatment, which made it
important to the doctor in forming her opinion as to
whether or not he's a sexually violent predator, we can

deal with that when we get to, it might be the better
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time.

THE COURT: Yes, I was going to say let's get -- when

we get to that, let's just proffer that testimony and deal

with that then.

MR. FALK: Okay, because my client would disagree
that he refused treatment.

THE COURT: Yes, sir. Yes, sir. I'd feel better if
we had proffered testimony about that.

MR. FALK: One thing -- and, again, I apologize,
Mr. Bogle has heard this before out of me. I don't think
it's fair to let the jury know that he's subject to an
annual review every year because the jury could conclude
that he's only going to be away for a year.

THE COURT: Mr. Bogle.

MR. BOGLE: Correct me if I'm wrong, Jim, annual
reviews were part of my testimony when I first started
doing this. I stopped referring to annual reviews some

time ago.

Sometimes it comes out during testimony, like, if one

of the doctors is testifying about her expertise. Say Dr.

Gail says I've done 250 precommitment and 55 annual
reviews. Dr. Gail might be saying the same thing. So in
their qualification as an expert, they may mention the
fact as far as the type of evaluations they've done.

Under the SVP Act, it's included both precommitment
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and annual reviews. I don't usually go into my testimony
about the fact that they'll get an annual review and what
the burden of proof is then. That's down the road. I
used to, but I stopped that a while back.

MR. FALK: Maybe we can just leave it at reviews.

THE COURT: We can, just call it reviews.

MR. FALK: My witness -- it's going to be --
Dr. Gottfried would be the one. She's had more annual
review evaluations.

THE COURT: Anything else, sir?

MR. FALK: Beg your pardon?

THE COURT: Anything else?

MR. FALK: No, I don't believe so, Your Honor.

THE COURT: All right, folks --

MR. BOGLE: In the morning, we'll start with --

MR. FALK: Oh, I'm sorry, Your Honor.

THE COURT: Go ahead. I can hear your better around
here.

MR. FALK: May I have a moment?

THE COURT: Yes, sir.

MR. BOGLE: Let's talk about these when you finish
with court stuff.

THE COURT: Are we done now then or not?

MR. FALK: Just as long as he can continue accessing

that information that's on the thumb drives.
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MR. BOGLE: Your Honor, we have here Kathy Ward. She
is the general counsel for the sheriff's department,
including the detention center. Mr. Wallace, back there,
Greg Wallace, he's the IT person who was involved in
allowing access for Mr. Younger to look at these things
pursuant to your order and a previous consent order done
by Judge Curtis. So, really, whether it can still happen
as the trial goes on, it's up to them. It's their jail.
If you have any questions of them, they're here right now
to address that.

THE COURT: Does he still --

MR. BOGLE: There's certain times of day, I think,
they allow that.

THE COURT: Can y'all help me with that?

MS. WARD: Thank you, Your Honor, good afternoon.

The problem with having Mr. Younger review the electronic
discovery after five o'clock -- right now, the times are
set at where he's been able to, for the most part,
schedule any day that he wants to, seven days a week,
although the rules generally only allow five days a week.

THE COURT: Right.

MS. WARD: The problem when five o'clock gets there
is they run up on mealtimes and then they're running up on
shift change; and by then, it's eight o'clock or so in the

evening, 8:00 to 8:30 before the detention center can
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accommodate him staff-wise to put him in a room where he
can review the discovery.

They did accommodate him Friday night after the
issues that went on, but it was not particularly easy for
the staff to do. If he gets back before 5:00, there's
probably not an issue. 1I'll see what the detention center
can do to accommodate him, but it's difficult to do after
five o'clock.

THE COURT: All right. As burdensome as it might be,
Ms. Ward, I would ask you to please accommodate as much as
you can, especially tonight, tomorrow night and Wednesday
night. By then, we should be through with this trial.

MS. WARD: If T could ask Your Honor to, at least,
let me tell the detention center staff that once nine
o'clock gets here that they need to go ahead and get him
back in his pod or cell or his cubicle wherever he's
housed.

THE COURT: Yes.

MS. WARD: I think nine o'clock is the limit they
gave him Friday night.

THE COURT: I can understand that. You've got to
still run your facility, I understand that. But we're in
the short rows now, so maybe --

THE DEFENDANT: May I speak?

(Pause.)
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THE COURT: Yes, sir.

MR. FALK: Some of this I don't know the factual
basis about, but my client is reporting that he's only had
access to the -- that they have taken information off the
thumb drives and put it onto the computer and that he
believes that the consent order gave him access to the
thumb drives and the computer, so he feels that he's not
getting access to all of the information.

THE COURT: Y'all are quickly getting past my pay
grade.

MS. WARD: Your Honor, Mr. Wallace is the IT
specialist and he can explain the technical reasons for
moving the materials from the thumb drive to the laptop.
The laptop only contains Mr. Younger's personal profile,
which contains all of the electronic discovery that was
provided by the Attorney General's Office to Mr. Falk.

Mr. Falk, in turn, provided initially a hard drive and
then more recently when Your Honor got involved, the two
thumb drives.

Mr. Wallace, per Your Honor's clarification and Judge
Curtis' earlier order, had to go through the thumb drives
and remove a number of inappropriate images that the Court
had previously ordered that he was not to be allowed to
view at the detention center. When he redacted all of

those, then he moved the unredacted materials onto the
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laptop available for Mr. Younger's viewing.

He is here and can testify, Your Honor, that the only
thing he didn't put on that laptop for Mr. Younger's
viewing were the items that were specifically prohibited
by Judge Curtis' order and by Your Honor's more recent
ruling.

MR. BOGLE: And there was also an issue yesterday
where, at least, a good two or three hours got killed.

Mr. Younger changed the password on the laptop and when
they came to him to make this stuff available, he wouldn't
give them the password.

So how long did that take, till 4:307

MS. WARD: I think Mr. Wallace went down there around
noon on Friday to load all the materials onto the
laptop -- or he had already loaded them -- can I ask
Mr. Wallace just to come up and explain it?

THE COURT: Sure.

MS. WARD: Greg Wallace is the IT specialist at the
detention center.

THE COURT: Place him under oath.

GREG WALLACE - IN CAMERA, after being
duly sworn, testified as follows:

THE COURT: All right. Proceed.

DIRECT EXAMINATION:
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BY MR. BOGLE:

0 Mr. Wallace, you're the IT person at the detention
center; 1is that correct?

A Yes, sir.

Q Would you relate to the Court -- you've heard

Ms. Ward summarize the steps you had to take when these
thumb drives arrived sent by his attorney within the last
week or so, week or two?

A Yes, sir.

Q And that required you to remove a lot of images that

the prior court order said could not be viewed, correct?

A Correct.

Q And what happened starting about noon yesterday?

A I completed my review about 12:30ish. I got back to
the facility and I went down -- I went to start loading in

my office the redacted copy of the material. I tried to
log in using the password that I had received from the
attorney originally back in January. It did not work. I

tried several times, it did not work.

0 This was Friday, right?

A This was Friday, yes, sir.

Q This past Friday?

A The 16th. I went down to echo pod, which Mr. Younger

is housed in, and in front of Lieutenant Sweat, the shift

leader, I asked him, Would you provide me with the
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Wallace - in camera (cross)
43
password? And he refused several times and very
vehemently. I told him I could not move forward loading

the redacted information unless you provide me with the
password.

Now, I have the technology and skills to do that, but
I wanted to know what the password was. He wouldn't
provide it. That was about noon. And I think it got to
about four or five o'clock when Major Ray came into my
office and informed me that she had the password and she
gave me the password after a discussion with Mr. Younger.

At that point, I was given instructions to go ahead
and complete the load, change the password. I did so. I
went back down to echo pod to make sure Mr. Younger
remembered what the original password was. He confirmed

that he did and then I left.

0 And it's 4:30 or five o'clock now before that --
A Yes, sir.
Q -—- got solved?

MR. BOGLE: So my point is, this four or five hours
got killed, not on us and not on the detention center.

MR. FALK: I think maybe if I could put my client on,
this is an in-camera hearing, and let him explain --

Let me ask one question.

THE COURT: Sure.

CROSS-EXAMINATTION:
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BY MR. FALK:

Q When you looked at everything that you thought was
inappropriate, none of it was child pornography; is that
correct? It was all adults?

A Pornography and children, no. I did redact photos of

children. Because the order said was all pictures.

Q Okay.
A So I redacted all pictures, whether they were
pornography or like family pictures. And there were a few

of children.

THE COURT: Do you want to say something?

MR. FALK: Just to finish his argument, I mean, my
client -- and I guess we're going to have to make -- 1T
guess we're going to have to proffer that in order to save
the record as far as what he was not able to look at.

THE COURT: Yes, sir.

MR. FALK: That the State's witnesses were able to
look at. I would like to call my client from sitting
there or whatever --

THE COURT: Sure.

MR. FALK: -- and maybe he can explain what his
concerns were.

THE COURT: Raise your right hand, Mr. Younger.

JAMES YOUNGER, after being duly sworn,

testified as follows:
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THE COURT: Now, you understand this is not your
trial. Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: Proceed, Mr. Falk.

DIRECT EXAMINATION:

BY MR. FALK:
0 Mr. Younger, you have heard some testimony about what
mad