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*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

TO ALL CONCERNED:

Good day to you!

Please find the attached documents in PDF format for filing: a copy of the APPELLANT'S Title
II of the Americans with Disabilities Reasonable Accommodation Request, Motion to Accept
as Timely Filed Amended RECORD on APPEAL and cover letter, along with proof or certificates
of service, all in PDF format.

Please time-stamp said documents with today's date of April 19,, 2024. The attached
documents have all the information needed per applicable rules. 

Just so you know, according to court order......service by email is permitted.

Let me know if you have any questions by emailing me at this email or calling me at 323 245
6142. 

Thank you for your kindness, courtesy, and consideration.

Kind regards, 

Heidi Gersten  

mailto:hanginhangout@gmail.com
mailto:ctappfilings@sccourts.org



April 19, 2024 
                      1438 W. Lantana Rd. #330 


                                                                          Lantana, FL 33462  
                                                                          (323) 245-6142 


                          hanginhangout@gmail.com 
 


The Honorable Jenny Abbott Kitchings  
Clerk of Court 
SC Court of Appeals 
1220 Senate St.  
Columbia, SC 29301  
ctappfilings@sccourts.org  


Re: 2022-001312; 2022-001390 


APPELLANT’S Title II of the Americans with Disabilities Reasonable Accommodation Request, 
Motion to Accept as Timely Filed, AMENDED RECORD on Appeal, Proof or Certificate of Service, 
and Cover Sheet 
 


Dear Ms. Kitchings and/or to ALL CONCERNED:	 


Good day to you!  


Enclosed for filing, please find a copy of the above stated Appellant’s Amended Record on 
Appeal, along with its Certificate or Proof of Service. An original of the attached said document 
with the cover page color per applicable law and/or rules, as requested, will be sent via United 
States Postal Service regular mail postage prepaid and fixed to the envelope and addressed to 
this Court at the above stated address on the date of this letter. 


Enclosed for filing, please find a copy of the above stated Title II of the ADA Reasonable 
Accommodation Request to grant the said motion to accept as timely filed the original amended 
record on appeal and/or final brief. Pursuant to Rule 240(d), which states in part, “...In 
extraordinary cases, the appellate court may relieve a party from paying the filing fee.” Please 
waive any filing fee, as a Title II of the ADA’s Reasonable Accommodation Request.  


Please file stamp the documents with today’s date of April 19, 2024, place in the court file, and 
email me a time-stamped copy.  


Please call the above number or email me if you have any questions.   


Thank you for your time and assistance regarding this matter. 


Kind regards, 







__/S/Heidi Gersten_____________  
Heidi Gersten, Appellant 


HG/Enclosures/APPELLANT’S RECORD on APPEAL 
Total Pages: Sixty (60) including this cover sheet  
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THE STATE of SOUTH CAROLINA 
In the Court of Appeals 


_____________________________________ 
 


APPEAL FROM CHESTER COUNTY 
Court of Common Pleas 


 
John C. Hayes, III, Circuit Court 


Brian M. Gibbons, Circuit Court Judge 
J. Mark Hayes, II, Circuit Court Judge 


____________________________________ 
 


Appellate Case Nos. 2022-001312 and 2022-001390 
 


Trial Court Case Nos. 2018CP1200117 and 2018CP1200074 


 


Heidi Gersten, Ivanka Ayoub, Daniel Hubbard, Plaintiffs,  


Of whom Heidi Gersten is the Appellant,  


v.  


Kevin Carter, Richard Davis, Joseph Tirbovich, Nationwide Insurance Company, Interinsurance 
Exchange of the Automobile Co, John Ammendola, Trustgard Insurance Company, Blackwell, 
SC Department of Public Safety, Chevrolet, GMC, Unknown John Does, Respondents.  


Of whom Kevin Carter is the Respondent. 


____________________________________ 
 


APPELLANT’S TITLE II of the AMERICANS with DISABILITIES ACT (“ADA”) 
REASONABLE ACCOMMODATION REQUEST to ACCEPT And GRANT  


APPELLANT’S MOTION to Accept as Timely Filed with Leave of Court  
the ORIGINAL RECORD on APPEAL And/or FINAL BRIEF  


____________________________________ 
 
 


                                       Heidi Gersten, Appellant 
                                                            All Rights Reserved without Prejudice 


                                          1438 W. Lantana Rd. #330 
                              Lantana, FL 33462  


                      323-245-6142 
                                                                                      hanginhangout@gmail.com 
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     The Appellant Heidi Gersten (“GERSTEN”) in the above-captioned case, hereby requests this  
 
South Carolina Court of Appeals (“Court”), pursuant of/to Title II of the Americans with  
 
Disabilities Act (“ADA”) Reasonable Accommodation Request, and Rules 240 and 263,  
 
SCACR, seeking a grant of her motion to accept as timely filed her amended record on appeal. 
 
     The reasons for this motion are set forth in the attached memorandum in support. 
 
                                                                        Respectfully submitted this 19th day of  April 2024,  
 
 
                                                                         _________/S/Heidi Gersten__________________ 
                                                                         Heidi Gersten, Appellant, All Rights Reserved            
                                                                         1438 W. Lantana Rd. #330 
                                                                         Lantana, FL 33462  
                                                                         323-245-6142  
                                                                         hanginhangout@gmail.com  
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MEMORANDUM OF POINTS And AUTHORITIES in SUPPORT of “GERSTEN’S” 
TITLE II of the AMERICANS with DISABILITIES ACT (“ADA”) 


REASONABLE ACCOMMODATION REQUEST to ACCEPT as Timely Filed 
APPELLANT’S Amended 


ORIGINAL RECORD on APPEAL And/or FINAL BRIEF  


1. On April 9, 2024, this “Court” issued an order stating, “The time for serving the  


record on appeal is hereby .” 


      2. This request and motion are made before the expiration of time permitted under said letter. 


      3. “GERSTEN” is paralyzed disabled as a result of the collision in controversy in this matter  


which causes her to be substantially limited on one or more of her major life activities and she is  


now a qualified individual of and protected under the Americans with Disabilities Act (“ADA”).  


She has no caregiver, personal aid, or assistance to help her with daily functions. She lives under  


extreme hardship and extraordinary circumstances.  


      4. A “qualified individual with a disability” is defined as “an individual with a disability  


who, with or without reasonable modifications to rules, policies, or practices, the removal of  


architectural, communication, or transportation barriers, or the provision of auxiliary aids and  


services, meets the essential eligibility requirements for the receipt of services or the  


participation in programs or activities provided by a public entity.” United States v. Georgia, 546  
 
U.S. at 153– 54, 126 S.Ct. 877 (quoting 42 U.S.C. § 12131(2)).  


      5. Despite the previous, “GERSTEN” has been diligently working on perfecting her appeal  


as best as she can, while coping with secondary complications of paralysis, such as, an  


illness of multiple pressure wounds [One of which is located on her left buttocks that prevents  


her from sitting down for extended periods of time without further injury. (Pictures and video  


available upon request; this is an offer of proof of evidence.)]; in addition to others; as well as  


toes that have lost their nailbeds; coupled with managing bowels and incontinence issues that she  
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has no control over. She experiences frequent diarrhea attacks, explosions, and accidents that  


include multiple unexpected bouts of urination throughout the day, as it takes “GERSTEN”  


between two to five hours to perform the task of extracting at least one bowel movement daily.  


Using the digital stimulation technique often leaves her fingers prunin and numb and causes her  


to feel exhausted afterwards.  She changes her diaper multiple times a day. It takes her  


approximately 52 times longer to perform functions an abled body can do. For these reasons and  


more, additional time is required for her to file her original record on appeal and/or final brief.  


      6. “GERSTEN’s” disability of being paralyzed renders her incapable of asserting her claims  


or defenses in a timely manner. Under South Carolina law, “GERSTEN” is a “vulnerable adult” 


defined, in part, as a person eighteen years of age or older who has a physical or mental  


condition which substantially impairs the person from adequately providing for his or her own  


care or protection.  


      7. “GERSTEN” has spent much time on this instant appeal producing information which was  


voluminous and required her to scan thousands of documents, research, and type information  


into comprehendible and acceptable formats, which is challenging between lacking technological  


resources and a proper wheelchair to sit in and use, in addition to the litany of other previously  


stated misfortunes “GERSTEN” lives with, as she navigates through on her journey towards a  


single step; vindicating her rights in response to her victimization of paralysis and its secondary  


complications, including, but not limited to, her claims against Respondent Kevin Carter. 


      8. In addition to “GERSTEN’s” health crisis, she has other court matters in other states with  
 
deadlines within proximity of this case here.  
 
      9. Public policy advocates for appeals to be tried on their merits and the appellate courts  
 
often grant extensions of time at various stages. “GERSTEN’s” hopeful that her original record  
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on appeal and/or final brief will be filed on or before March 22, 2024.  
 
      10. The Respondent Kevin Carter and other Respondents are not prejudiced.  
 
      11. This request and motion are not made for the purposes of delay; rather in the interest and  
 
furtherance of justice and to prevent and avoid its miscarriage. 
 
 
THEREFORE, having shown more than good cause; extraordinary circumstances, and for the  
 
previous reasons, the Appellant Heidi Gersten (“GERSTEN”) respectfully requests this “Court”  
 
to grant her Title II of the Americans with Disabilities Act Reasonable Accommodation Request  
 
to accept as timely filed  her amended original record on appeal. 
 


                                                         Respectfully submitted this 19th day of April 2024,  
 


                                                                 __________________/S/Heidi Gersten______________  
                                                Heidi Gersten, Appellant All Rights Reserved 


                 1438 W. Lantana Rd. #330  
     Lantana, FL 33462 


(323) 245-6142  
                 hanginhangout@mail.com  


 
Other Counsel of Record 
Wesley Brian Sawyer, Esquire (SC Bar # 100229)  
Murphy & Grantland, P.A. 
4406-B Forest Drive 
Columbia, SC 29206 
P.O. Box 6648 
Columbia, SC 29260  
(803) 782-4100 
wsawyer@murphygrantland.com  
(Attorney for Respondents Kevin Carter and Richard Davis)  
 
Pamela J. Larson, Esquire 
WOMBLE BOND DICKINSON (US) LLP 
5 Exchange St. 
Charleston, SC 29401-2948 
PO Box 999 
Charleston, SC 29402 
(843) 213-5519 
(843) 720-4630 
pamela.larson@wbd-us.com 
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(Attorney for Respondents Nationwide Mutual Insurance Company and Joseph Tirbovich) 
 
Shelley S. Montague, Esquire 
Jessica W. Laffitte, Esquire 
Gallivan, White & Boyd, P.A. 
P.O. Box 7368 
Columbia, SC 29202 
smontague@gwblawfirm.com 
jlaffitte@gwblawfirm.com  
(Attorneys for Respondents Trustgard Insurance Company and John Ammendola) 
 
William H. Davidson, II, Esquire  
Davidson, Wren & Plyler, P.A. & DeMasters 
P.O. Box 8568 
Columbia, SC 29202 
wdavidson@dml-law.com 
(803)806-8222 
(Attorney for Respondents SC Dept. of Public Safety and Herbert Blackwell) 
 
Reynolds Williams 
P.O. Box 1909 
Florence, SC 29503-1909 
(843) 662-3258  
reynolds@willcoxlaw.com  
(Attorney for Respondent Interinsurance Exchange of the Automobile Club) 
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________________________________________ 
 


PROOF OR CERTIFICATE OF SERVICE 
__________________________________________ 


I hereby certify that service of a true and accurate copy of the APPELLANT’S TITLE II of the 
AMERICANS with DISABILITIES ACT (“ADA”) REASONABLE ACCOMMODATION 
REQUEST to ACCEPT APPELLANT’S Amended RECORD on APPEAL And/or FINAL 
BRIEF, and Cover Sheet [Total of Sixty (60) Pages including Cover Sheet] in the above-
captioned cases was made upon all parties and counsel of record by email on April 19, 2024:  


Wesley Brian Sawyer, Esquire  
wsawyer@murphygrantland.com  
(Attorney for Respondents Kevin Carter and Richard Davis) 
  
Pamela J. Larson, Esquire  
Pamela.larson@wbd-us.com  
(Attorney for Respondent Nationwide Mutual Insurance Company and Joseph Tirbovich)  


Shelley S. Montague, Esquire 
Jessica W. Laffitte, Esquire 
smontague@gwblawfirm.com 
jlaffitte@gwblawfirm.com 
(Attorneys for Trustgard Insurance Company and John Ammendola)  


William H. Davidson, II, Esquire 
wdavidson@dml-law 
(Attorney for Respondents SC Dept. of Public Safety and Herbert Blackwell)  


Reynolds Williams 
reynolds@willcoxlaw.com 
(Attorney for Respondent Interinsurance Exchange of the Automobile Club)  


Email addresses listed sent by ctappfilings@sccourts.org  


jcobb@gwblawfirm.com 
pholland@gwblawfirm.com  
dblack@murphygrantland.com  
thumphries@willcoxlaw.com  
carla.cerchione@wbe-us.com  
nbouknight@dml-law.com  
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                                                                Respectfully submitted this 19th day of April 2024  
 
                                                                 _____/S/Heidi Gersten__________  
                                                                Heidi Gersten, Appellant, All Rights Reserved  
                                                                1438 W. Lantana Rd. #330  
                                                                Lantana, FL 33462 
                                                                (323) 245-6142  
                                                                hanginhangout@gmail.com  
 
 
 
 
 








________________________________________ 
 


PROOF OR CERTIFICATE OF SERVICE 
__________________________________________ 


 
I hereby certify that service of a true and accurate copy of the APPELLANT’S 
Title II of the Americans with Disabilities Reasonable Accommodation Request, 
Motion to Accept as Timely Filed, AMENDED RECORD on Appeal, Proof or 
Certificate of Service, and Cover Sheet [Total of Sixty (60) Pages including Cover 
Sheet] in the above-captioned Appellate Case Nos. 2022-001312 and 2022-
001390 was made upon all parties and counsel of record by email on April 19, 2024:  
 
Wesley Brian Sawyer, Esquire  
wsawyer@murphygrantland.com 
(Attorney for Respondents Kevin Carter and Richard Davis)  


Pamela J. Larson, Esquire 
Pamela.larson@wbd-us.com 
(Attorney for Respondent Nationwide Mutual Insurance Company and Joseph Tirbovich)  


Shelley S. Montague, Esquire 
Jessica W. Laffitte, Esquire 
smontague@gwblawfirm.com 
jlaffitte@gwblawfirm.com 
(Attorneys for Trustgard Insurance Company and John Ammendola)  


William H. Davidson, II, Esquire 
wdavidson@dml-law 
(Attorney for Respondents SC Dept. of Public Safety and Herbert Blackwell)  


Reynolds Williams 
reynolds@willcoxlaw.com 
(Attorney for Respondent Interinsurance Exchange of the Automobile Club)  


Email addresses listed sent by ctappfilings@sccourts.org  


jcobb@gwblawfirm.com  
pholland@gwblawfirm.com  
dblack@murphygrantland.com  
thumphries@willcoxlaw.com  
carla.cerchione@wbe-us.com  
nbouknight@dml-law.com  
 
 
 
 







 
                                                                           Respectfully submitted this 19th day of April 2024  
                                                                                    _____/S/Heidi Gersten_____________________  
                                                                            Heidi Gersten, Appellant, All Rights Reserved                                            
                                                           1438 W. Lantana Rd. #330 
                                                            Lantana, FL 33462 
                                                            (323) 245-6142  
                                                            hanginhangout@gmail.com  
 
 








THE STATE of SOUTH CAROLINA 
In the Court of Appeals 


___________ 
 


APPEAL FROM CHESTER COUNTY 
Court of Common Pleas 


John C. Hayes, III, Circuit Court 
Judge Brian M. Gibbons, Circuit Court 


Judge J. Mark Hayes, II, Circuit Court Judge 
________________ 


 
Case No. 2018-CP-12-00117 


2028-AP-12-00074 
_________________ 


Appellate Case Nos. 2022-001312 and 2022-001390 


Heidi Gersten, Ivanka Ayoub, Daniel Hubbard, Plaintiffs,  


Of whom Heidi Gersten is Appellant, 
 
v. 


Kevin Carter, Richard Davis, Joseph Tirbovich, Nationwide Insurance Company, Interinsurance 
Exchange of the Automobile Co, John Ammendola, Trustgard Insurance Company, Blackwell, 
SC Department of Public Safety, Chevrolet, GMC, Unknown John Does, Defendants, 
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________________________________ 
 


AMENDED RECORD ON APPEAL 
With Leave of Court 


________________________________ 
 
 
 
 
Heidi Gersten                                                                   Wesley B. Sawyer 
All Rights Reserved without Prejudice                           14406-B Forest Drive 
1438 W. Lantana Rd. #330                                              P.O Box 6648 
Lantana, FL 33462                                                          Columbia, SC 29260 
(323) 245-6142                                                               (803) 782-4100 
Appellant                                                                        Attorney for the Respondent Kevin Carter 
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✔


2018CP1200117


This case shall be consolidated with case number 2018-CP-12-00074. These cases
fall outside the scope of an arbitration and shall be placed on the Common Pleas
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STATE OF SOUTH CAROLINA  IN THE COURT OF COMMON PLEAS 


  


COUNTY OF CHESTER       CIVIL ACTION NO:  2018-CP-12-00117 


  


Heidi Gersten, Ivanka Ayoub, Daniel 


Hubbard, 


 


  


Plaintiff, 


 
ORDER GRANTING DEFENDANTS KEVIN 


CARTER’S AND RICHARD DAVIS’ 


MOTION TO DISMISS 


vs.  


 
 


Kevin Carter, Richard Davis, Joseph 


Tribovich, Nationwide Insurance Company,  


Interinsurance Exchange of the Automobile 


Club, John Ammendola, Trustguard Insurance 


Company, SC Department of Public Safety, 


Chevrolet, GMC, Unknown John Does, 


 


  


Defendants.  


  


 


This matter comes before the Court upon Defendants Kevin Carter’s and Richard Davis’ 


Motion to Dismiss and Motion to Strike or, in the Alternative, Motion to Sever.  The Court held a 


hearing on this Motion and a number of other motions on September 5, 2018.  For the reasons set 


forth below, Defendants Carter’s and Davis’ Motion is granted in part and denied in part.   


PROCEDURAL BACKGROUND 


This action arises out of an automobile collision that took place on March 19, 2015 between 


a vehicle operated by Heidi Gersten and allegedly owned by Ivanka Ayoub and a vehicle operated 


and owned by Kevin Carter.  Plaintiff Gersten originally filed a property damage arbitration claim 


on February 21, 2018 (hereinafter “Arbitration Action”).  The claim named Kevin Carter, Richard 


Davis, Nationwide Mutual Insurance Company, Interinsurance of the Automobile Club, and 


Trustguard Insurance as defendants.   
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Gersten then created a “First Amended Claim for Property Damage Verified” (hereinafter 


“Amended Arbitration Complaint”) on or about March 2, 2018, however, she did not file the 


Amended Arbitration Complaint at that time.  The Amended Arbitration Complaint added 


Gersten’s mother, Ivanka Ayoub, as a claimant and added Joseph Tirbovich and John Ammendola 


as additional defendants.  Gersten and Ayoub never obtained an Amended Summons listing Ayoub 


as a claimant, and the Amended Arbitration Complaint was not filed until March 27, 2018.  


 On March 16, 2018, Gersten, Ayoub, and Daniel Hubbard filed the above-captioned case 


in Circuit Court purporting to seek recovery for injuries arising out of the same collision.  In 


addition to the defendants named in the Amended Arbitration Complaint, the Plaintiffs named the 


South Carolina Department of Public Safety, Blackwell (sic), Chevrolet, GMC, and unknown John 


Doe defendants. 


 Kevin Carter, Richard Davis, and the other Defendants who have allegedly been served in 


the case filed motions to dismiss both cases.1  Interinsurance Exchange sought to dismiss the 


Arbitration Action, in part, on the grounds that the arbitration panel lacked jurisdiction over some 


of the claims asserted in the Arbitration Action.  On April 26, 2018, Judge Gibbons, acting as the 


Chief Administrative Judge for Chester County Circuit Court, entered an Order finding the claims 


asserted in the Arbitration Action were outside the scope of arbitration.  Therefore, he transferred 


the Arbitration Action to the Common Pleas docket and consolidated the case with the Circuit 


Court action.  (April 26, 2018 Form 4 Order).  Because the cases have been consolidated, this 


Order will address the allegations set forth in the Circuit Court Complaint.  However, the Court 


                                                           


1 The Court has no record of Blackwell, GMC, Chevrolet or any John Doe defendants being served.  


Furthermore, John Ammendola and Joseph Tirbovich deny that they have been served. 
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has reviewed all three Complaints, and the Court’s ruling would be the same regardless of which 


pleading(s) were in effect.   


 This case was set for a hearing on the various pending motions for September 5, 2018.  The 


case was also placed on the non-jury roster for a merits hearing for the same week.  Plaintiff Heidi 


Gersten filed a motion for continuance.  At the hearing, the defendants all consented to continuing 


the merits hearing of the case, but they requested that the motions be heard.  Gersten consented to 


the Court proceeding with hearing the various motions.   


LAW 


 Carter and Davis’ Motion to Dismiss seeks the following relief: 


a) Dismissal of all claims asserted against Richard Davis; 


b) Dismissal of Daniel Hubbard’s claims; 


c) Dismissal of Ivanka Ayoub’s claims; and 


d) Dismissal of all causes of action asserted by Heidi Gersten with the exception of the 


negligence cause of action.2 


The Court will address each item in turn. 


A. All Causes of Action as to Defendant Richard Davis. 


The Complaint only references Richard Davis in one paragraph, stating “The Defendants 


Kevin Carter and Richard Davis reside in Iredell County, North Carolina.”  (Compl. ¶ 2).  The 


Complaint does not allege Richard Davis was involved in the automobile collision.  Pursuant to 


Rule 12(b)(6), SCRCP, a Complaint should be dismissed if it fails “to state facts sufficient to 


                                                           


2 Carter and Davis also sought dismissal of the co-defendants.  However, the co-defendants each 


moved on their own behalf for dismissal.  Those motions were also heard at the September 5, 2018 


hearing, and the Court will grant each of those motions in separate orders. 


 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2018 S


ep 19 8:56 A
M


 - C
H


E
S


T
E


R
 - C


O
M


M
O


N
 P


LE
A


S
 - C


A
S


E
#2018C


P
1200117







4 


 


constitute a cause of action.”  Rule 12(b)(6), SCRCP.  The Complaint alleges no factual allegations 


against Defendant Richard Davis.3 


Moreover, Richard Davis is a citizen and resident of the State of North Carolina.  The 


Complaint does not allege any actions that Richard Davis took in this State.  Therefore, this Court 


lacks personal jurisdiction over Richard Davis pursuant to Rule 12(b)(2), SCRCP.  For both of 


these reasons, the claims against Richard Davis are dismissed. 


B. Daniel Hubbard’s claims. 


Kevin Carter and Richard Davis moved to dismiss Daniel Hubbard’s claims on the ground 


that South Carolina does not recognize a cause of action for loss of a sibling’s consortium.  


However, Daniel Hubbard did not appear for the hearing on the Motion to Dismiss.  Therefore, his 


claims are dismissed for failure to prosecute pursuant to Rule 41(b), SCRCP.4 


C. Ivanka Ayoub’s claims. 


Plaintiff Ayoub appears to have asserted a property damage claim in the Amended 


Arbitration Complaint and a cause of action for loss of consortium in the Circuit Court Complaint.  


Ayoub is Gersten’s mother.  The Circuit Court Complaint does not allege Ayoub was personally 


                                                           


3 The Arbitration Action Complaint alleges Davis co-owned the vehicle operated by Carter.  Even 


if that were true, co-ownership of a vehicle does not support a cause of action.  See Fletcher v. 


Anderson, 27 Kan. App. 2d 276, 3 P. 3d 558, 567-68 (2000) (because “no action for negligent 


entrustment can occur where the person entrusting the vehicle lacked a superior or exclusive right 


of control over the vehicle,” a nonowner is not liable for returning car to owner); McGlothlin v. 


Municipality of Anchorage, 991 P.2d 1273, 1280 (Alaska 1999) (“doctrine of negligent 


entrustment requires that the defendant have a greater right of possession or control of the chattel 


than the person to whom he entrusts it”); De Blanc ex rel. De Blanc v. Jensen, 59 S.W.3d 373 


(Tex. Ct. App. 2001) (“In order for the [Defendant] to be liable under a theory of negligent 


entrustment, we would have to conclude that it is negligent for a nonowner to return control of a 


vehicle to its owner.  We decline to so hold.”). 


 
4 Even if Hubbard had appeared at the hearing, his claim would nonetheless fail for the reasons 


set out in Part C. below. 
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involved in the accident, but it does allege she “suffered, among other things, loss of consortium.”  


(Compl. ¶ 103).   


Our Supreme Court has refused to recognize a cause of action in tort for filial loss of 


consortium.  See Doe v. Greenville County School Dist., 375 S.C. 63, 70, 651 S.E.2d 305, 308 


(2007) (“Accordingly, in the absence of some action from the legislature, this Court has no 


authority upon which it could rely in finding that South Carolina law recognizes claims for loss of 


filial consortium.”).5  While South Carolina does recognize loss of spousal consortium, that cause 


of action was expressly recognized by the South Carolina General Assembly.  See S.C. Code Ann. 


§ 15-75-20.  Our Supreme Court has held the absence of a similar statutory cause of action for 


filial loss of consortium indicates the General Assembly did not intend to recognize such causes 


of action.  See Greenville County School Dist., 375 S.C. at 69, 651 S.E.2d at 308.   


Because South Carolina does not recognize claims for loss of filial consortium, the causes 


of action asserted by Ayoub in the Circuit Court Complaint must be dismissed. 


Carter and Davis also seek to dismiss the property damage claim asserted by Ayoub in the 


Arbitration Action on Rule 12(b)(8) grounds.  Because the Arbitration Action has been 


consolidated with the Circuit Court action, the Court finds that motion is now moot.  At the hearing, 


Carter and Davis also raised the statute of limitations as an additional ground for dismissal of the 


property damage claim.  The Court finds that a ruling on the statute of limitations issue is premature 


at this time, but Defendant Carter may file a separate motion on that issue in the future. 


                                                           


5 See also Taylor v. Medenica, 324 S.C. 200, 479 S.E.2d 35 (1996) (declining to recognize loss of 


filial consortium claim of child relating to injury to parent); Kirkland v. Sam’s East, Inc., 411 F. 


Supp. 2d 639, 641 (D.S.C. 2005) (“South Carolina does not recognize a cause of action for filial 


loss of consortium”).   
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D. All Other Causes of Action asserted by Gersten with the Exception of Negligence. 


The Complaint lists eighteen separate causes of action.  With the exception of the 


negligence claim, these causes of action merely allege the legal elements of various other causes 


of action, and several of these causes of action fail to even allege the basic legal elements.  Rule 


8(a) of the South Carolina Rules of Civil Procedure states that a pleading setting forth a cause of 


action “shall contain . . . a short and plain statement of the facts showing the pleader is entitled to 


relief.”  Rule 8(a), SCRCP.  In reviewing a motion to dismiss pursuant to Rule 12(b)(6), the Court’s 


analysis is limited solely to the Complaint itself, and no other documents may be considered.  See 


Woodell by Allen v. Marion School Dist. One, 307 S.C. 297, 298, 414 S.E.2d 794, 794 (Ct. App. 


1992).   Moreover, a “trial court must dismiss a claim pursuant to Rule 12(b)(6) of the South 


Carolina Rules of Civil Procedure, if the pleadings, when taken in the light most favorable to the 


plaintiff, fail to allege sufficient facts to constitute a cause of action.”  Trancik v. USAA Ins. Co., 


354 S.C. 549, 552, 581 S.E.2d 858, 860 (Ct. App. 2003).  


Plaintiff must allege facts supporting each element of the causes of action asserted in the 


Complaint.  She has failed to do so.  Defendant Carter concedes the Complaint alleges sufficient 


facts to create a cause of action for negligence between Plaintiff Heidi Gersten and Defendant 


Kevin Carter.  However, the Complaint alleges no facts that would support the other causes of 


action enumerated in the Complaint.  Therefore, all causes of action with the exception of 


Gersten’s negligence claim will be dismissed pursuant to Rule 12(b)(6). 


E. Carter and Davis’ other motions. 


Carter and Davis also moved to dismiss the claims asserted against the various co-


defendants or, in the alternative, to sever the causes asserted against those defendants.  As noted 


above, the Court is granting the motions to dismiss the co-defendants via separate orders.  
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Therefore, Carter and Davis’ motion to dismiss the co-defendants or, in the alternative, to sever is 


denied as moot.   


In addition to moving to dismiss various claims asserted in the Complaint, Carter and Davis 


also moved to strike a number of paragraphs in the Complaints.  Shortly before the hearing on the 


Defendants’ various motions, Gersten apparently served an Amended Complaint on some of the 


defendants in the Circuit Court action.  Counsel for Carter agreed at the hearing on this Motion 


that the Motion to Strike would need to be addressed after the Amended Complaint has been filed.  


Therefore, Carter’s Motion to Strike is denied without prejudice and with leave to refile. 


CONCLUSION 


 For the above-stated reasons, the Court finds Defendants Kevin Carter’s and Richard 


Davis’ Motions should be granted in part and denied in part.  It is ORDERED, ADJUDGED, and 


DECREED that: 


1) All causes of action asserted against Richard Davis are dismissed pursuant to Rule 


12(b)(6), SCRCP.   


2) The causes of action asserted by Daniel Hubbard are dismissed pursuant to Rule 41(b), 


SCRCP for failure to prosecute.   


3) Ivanka Ayoub’s loss of consortium claim is dismissed pursuant to Rule 12(b)(6), 


SCRCP because South Carolina does not recognize a claim for filial loss of consortium.  


4)  All of the remaining causes of action against Kevin Carter with the exception of Heidi 


Gersten’s negligence cause of action for personal injuries and property damage and 


Ivanka Ayoub’s negligence cause of action for property damage are dismissed pursuant 


to Rule 12(b)(6), SCRCP.   


5) Carter’s Motion to Dismiss the property damage claim by Ivanka Ayoub is denied, but 


Carter may file a separate motion based on his statute of limitations argument at a later 


time.  


6) Carter’s Motion to Sever is denied as moot. 


7) Carter’s Motion to Strike is denied without prejudice and with leave to refile in light of 


the recently-served Amended Complaint. 
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8) Carter’s and Davis’ Motion to Dismiss pursuant to 12(b)(8) is denied as moot. 


It is so ORDERED. 


       


       ___________________________ 


       John C. Hayes, III 


       Circuit Court Judge 
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STATE OF SOUTH CAROLINA  IN THE COURT OF COMMON PLEAS 


  


COUNTY OF CHESTER       CIVIL ACTION NO:  2018-CP-12-00117  


  


Heidi Gersten, Ivanka Ayoub, Daniel 


Hubbard, 


CIVIL ACTION NO:  2018-CP-12-00074 


  


Plaintiffs, 


 
ORDER GRANTING DEFENDANT 


INTERINSURANCE EXCHANGE OF 


THE AUTOMOBILE CLUB’S 


MOTION TO DISMISS 
vs.  


  


Kevin Carter, Richard Davis, Joseph 


Tirbovich, Nationwide Insurance Company,  


Interinsurance Exchange of the Automobile 


Club, John Ammendola, Trustguard Ins. Co., 


Blackwell, SC Department of Public Safety, 


Chevrolet, GMC, Unknown John Does, 


 


  


Defendants.  


  


 


This matter comes before the Court upon Defendant Interinsurance Exchange of the 


Automobile Club’s (“AAA”) Motions to Dismiss, to Strike, and to change venue.  The Court 


held a hearing on its and the other Defendants’ motions on September 5, 2018.  All served 


Defendant’s appeared by and through their attorneys and Plaintiffs Gersten and Ayoub appeared 


pro se; Plaintiff Hubbard did not appear. For the reasons set forth below, Defendant AAA’s 


principal motions are granted.   


PROCEDURAL BACKGROUND 


This action arises out of an automobile collision that took place on March 19, 2015 


between Ivanka Ayoub’s vehicle operated by Heidi Gersten, and a vehicle both operated and 


owned by Kevin Carter.  Plaintiff Gersten originally filed a property damage arbitration claim on 


February 21, 2018 (hereinafter “Arbitration Action”).  The claim named Kevin Carter, Richard 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2018 S


ep 19 8:54 A
M


 - C
H


E
S


T
E


R
 - C


O
M


M
O


N
 P


LE
A


S
 - C


A
S


E
#2018C


P
1200117







2 


 


Davis, Nationwide Mutual Insurance Company, Interinsurance of the Automobile Club, and 


Trustguard Insurance as defendants.   


Gersten then created a “First Amended Claim for Property Damage Verified” (hereinafter 


“Amended Arbitration Complaint”) on or about March 2, 2018, however, she did not then file 


the Amended Arbitration Complaint.  The Trided Arbitration Complaint added Gersten’s mother, 


Ivanka Ayoub, as a claimant and added Joseph Tirbovich and John Ammendola as additional 


defendants.  Gersten and Ayoub never obtained an Amended Summons listing Ayoub as a 


claimant, and the Amended Arbitration Complaint was not filed until March 27, 2018.  


 On March 16, 2018, Gersten, Ayoub, and Daniel Hubbard filed the above-captioned case 


in this court seeking recovery for injuries arising out of the collision.  In addition to the 


defendants named in the Amended Arbitration Complaint, the Plaintiffs named the South 


Carolina Department of Public Safety, Blackwell (sic), Chevrolet, GMC, and unknown John Doe 


defendants. 


 Kevin Carter, Richard Davis, and the other Defendants who have allegedly been served 


in the case filed motions to dismiss both cases.1  AAA sought to dismiss the Arbitration Action, 


in part, claiming the arbitration panel lacked jurisdiction over some of the claims asserted in the 


Arbitration Action.  On April 26, 2018, Judge Gibbons, acting as the Chief Administrative Judge 


for Chester County Circuit Court, entered an Order finding the claims asserted in the Arbitration 


Action were outside the scope of arbitration.  He transferred the Arbitration Action to the 


Common Pleas docket and consolidated the case with the Circuit Court action.  (April 26, 2018 


Form 4 Order).  Because the cases have been consolidated, this Order will address the allegations 


                                                           
1 The Court has no record of Blackwell, GMC, Chevrolet or any John Doe defendants being 


served.  Furthermore, John Ammendola and Joseph Tirbovich deny that they have been served. 
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set forth in the Circuit Court Complaint.  However, the Court has reviewed all three Complaints, 


and the Court’s ruling would be the same regardless which pleading(s) were in effect.   


 This case was set for hearing on the various pending motions for September 5, 2018.  The 


case was also placed on the non-jury roster for a merits hearing for the same week.  Plaintiff 


Heidi Gersten filed a motion for continuance.  At the hearing, all defendants consented to 


continuing the merits hearing of the case but requested that the motions be heard.  Gersten and 


Ayoub consented to proceeding with hearing the various motions.   


LAW 


 AAA’s Motion to Dismiss seeks the following relief: 


a) Dismissal of all claims asserted against it for failing to state facts constituting a cause 


of action, 


b) Dismissal for a lack of standing to pursue the claim asserted claims, 


c) Dismissal of Daniel Hubbard’s claims, 


d) Dismissal of Ivanka Ayoub’s claims, 


e) That certain specified allegations be stricken,  


f) Dismissal for lack of in personam jurisdiction, and a 


g) Change of Venue 


The Court will address each item in turn. 


A. All Causes of Action 


The Complaint numbers eighteen separate causes of action.  Except for the negligence 


claim, these causes of action merely allege the legal elements of various other causes of action, 


and some fail to even allege the basic legal elements.  


 Exactly four facts in its almost five score paragraphs are germane to AAA: 


• At Paragraph 6, that AAA is a North Carolina Company,   
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• At 10, the collision occurred in Chester County,  


• At 14, the date and time of the accident, and 


• At 18, Gersten was insured for liability by AAA. 


Rule 8(a) SCRCP states that a pleading setting forth a cause of action “shall contain . . . a 


short and plain statement of the facts showing the pleader is entitled to relief.”  Rule 8(a), 


SCRCP.  In reviewing a motion to dismiss pursuant to Rule 12(b)(6), the Court’s analysis is 


limited solely to the Complaint itself, and no other documents may be considered.  See Woodell 


by Allen v. Marion School Dist. One, 307 S.C. 297, 298, 414 S.E.2d 794, 794 (Ct. App. 1992).   


Moreover, a “trial court must dismiss a claim pursuant to Rule 12(b)(6) of the South Carolina 


Rules of Civil Procedure, if the pleadings, when taken in the light most favorable to the plaintiff, 


fail to allege sufficient facts to constitute a cause of action.”  Trancik v. USAA Ins. Co., 354 S.C. 


549, 552, 581 S.E.2d 858, 860 (Ct. App. 2003).  


These facts do not constitute any cause of action against AAA.  They do not specify any 


acts of negligence, nor describe the essential allegations of fraud, nor any false statement, nor 


any deceitful act, nor any conduct at all entitling the Plaintiffs to relief of any kind.  The facts 


simply do not constitute a cause of action against AAA, so the Complaint against it must be 


dismissed. 


 


B. Standing 


The Plaintiffs argue they have asserted a cause of action against AAA.  To the extent they 


seek to assert third-party claims against such a liability insurer, they lack standing to do so.  


Kleckley v. Northwestern Nat. Cas. Co., 526 S.E.2d 218, 219 (S.C. 2000).  In Kleckley, the 


Supreme Court held that third-party claimants have no standing to pursue a cause of action 
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against a liability insurer.  Alternatively, even if the court were to have held that facts 


constituting a cause of action had been stated and that one or more of the Plaintiffs could 


continue its suit against the AAA, that suit would have been severed from the negligence claim.  


Allowing the two causes of action to go forward together would present a honey pot of potential 


prejudice and inefficiency which this court would avoid.  SCRCP, Rules 20 and 21.   


 


C. Daniel Hubbard’s claims. 


AAA moved to dismiss Daniel Hubbard’s claims because South Carolina does not 


recognize a cause of action for loss of a sibling’s consortium.    The attorney for AAA exhibited 


to the court a letter mailing notice of this hearing to Hubbard with notice to him that it intended 


to move for a dismissal if he did not appear.  


Daniel Hubbard did not appear for the hearing on the Motion to Dismiss. Therefore, his 


claims are dismissed for failure to prosecute pursuant to Rule 41(b), SCRCP.2 


 


D. Consortium claims. 


Only Plaintiff Gersten claims to be an insured of the AAA.  Ayoub and Hubbard are total 


strangers to the AAA, the AAA was not involved in the accident, and the only complaint they 


make are for maternal or filial loss of consortium, respectively.  Plaintiff Ayoub, the mother of 


Plaintiff Gersten, was not involved in the accident but the Complaint alleges that she “suffers, 


among other things, loss of consortium.”  Plaintiff Hubbard, Gersten’s brother, alleges he “was 


unable to work for a period and, accordingly, loss (sic) wages… .”  He was not involved in the 


accident.   


                                                           
2 Even had Hubbard appeared at the hearing, his claim would fail for the reasons set out below. 
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Our Supreme Court has refused to recognize a cause of action for maternal or filial loss 


of consortium.  South Carolina does recognize loss of spousal consortium, but that cause of 


action was expressly created: SC Code Ann. 15-75-20.  The Supreme Court has held that the 


absence of a similar statutory cause of action for other loss of consortia is persuasive evidence 


that the General Assembly did not intend to recognize any such causes of action.   


In Taylor v. Medenica, this Court held that the determination of which 


relationships may give rise to a loss of consortium claim in South Carolina 


is one best left to the discretion of the legislature.  479 S.E.2d 35, 47 (S.C. 


1996) (declining to recognize a cause of action for loss of parental 


consortium).  The United States District Court for the District of South 


Carolina adopted the Taylor analysis in finding that South Carolina law 


did not provide a cause of action for loss of consortium of a child or for 


filial consortium.  Kirkland v. Sam’s East, Inc., 411 F.Supp. 2d 639, 641 


(D.S.C. 2005).  Today, we extend our Taylor analysis in holding that 


South Carolina law does not recognize claims for loss of filial consortium.  


Such rights did not exist under the common law, and the legislature has 


not provided such a right by statute. 


 


                  Doe v. Greenville Cty. School District 651 S.E.2d 305, 308 (S.C. 2007) 


 


The claims by Ayoub and Hubbard are hereby dismissed. 


 


 


E. In Personam Jurisdiction  


The Affidavit of Gail C. Louis, the Secretary of AAA, makes it clear that AAA does not 


have minimum contacts with South Carolina.  Indeed, it has no contacts with South Carolina: no 


office, no business conducted, no insureds, no property, and no activity. Neither does the 


Complaint allege that AAA committed a tort within this state. Thus, the Complaint against AAA 


is dismissed because this court lacks personal jurisdiction.  
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F. Striking Allegations 


In view of the other rulings made herein, this court need not reach, so it does not address 


the AAA motions made to strike various allegations. Such motions are thereby moot. 


 


G. Change of Venue 


Similarly this court need not reach, so it does not address, the AAA motion made to 


change the venue of the trial as it is also moot. 


 


H. All Other Causes of Action asserted by Gersten 


The existence of insurance is inadmissible in a tort suit.  Rule 411 SCRE.  Such 


mentions are highly prejudicial and there can be no doubt that reason and authority expressly 


forbid bringing into evidence or argument the fact that any defendant is protected by liability 


insurance.  Hartford v. Carolina Glass Co., 75 S.E.2d  533, 541 (S.C. 1912); Landry v. Hilton 


Head Plantation Prop. Owners Ass’n, Inc., 452 S.E.2d 619, 622 (S.C. App. 1994); Norris v. 


Ferre, 432 S.E.2d 491, 493 (S.C. App. 1993) (“Furthermore, the Supreme Court has been 


meticulous in keeping the issue of insurance coverage away from the jury”).  Since the existence 


of insurance is inadmissible, AAA must be stricken as a defendant and all allegations against it, 


to the extent there were any surviving, would have been stricken.    
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CONCLUSION 


 For the above-stated reasons, the Court finds AAA’s   Motions are  granted in part and 


mooted in part.  It is ORDERED, ADJUDGED, and DECREED that: 


1) All causes of action asserted against AAA are dismissed pursuant to Rule 12(b)(6), 


SCRCP.   


2) All causes of action asserted against AAA are dismissed for lack of personal 


jurisdiction by this court, 


3) The causes of action asserted by Daniel Hubbard are dismissed pursuant to Rule 


41(b), SCRCP for failure to prosecute.   


4) Ivanka Ayoub’s & Danial Hubbard’s loss of consortium claims are dismissed 


pursuant to Rule 12(b)(6), SCRCP because South Carolina does not recognize a claim 


for filial or maternal loss of consortium.  


5) All causes of action against AAA are dismissed because it would not be permissible 


to try them with the claims against the negligence Defendants. 


6)  AAA’s Motions to Strike are denied as moot. 


7) AAA’s Motion to Change Venue is denied as moot. 


It is so ORDERED. 


       


      _______________________________________ 


      John C. Hayes, III 


      Circuit Court Judge 


       


       


______________________, SC 


_____________________, 2018 
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STATE OF SOUTH CAROLINA 


 


COUNTY OF CHESTER 


 


 


Heidi Gersten, Ivanka Ayoub, Daniel 


Hubbard, 


 


                         Plaintiffs, 


 


v. 


 


Kevin Carter, Richard Davis, Joseph 


Tirbovich, Nationwide Insurance 


Company, Interinsurance Exchange of the 


Automobile Club, John Ammendola, 


Trustguard Insurance Company, South 


Carolina Department of Public Safety, 


Blackwell, Chevrolet, GMC, Unknown 


John Does, 


 


                         Defendants. 


________________________________ 


      


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


)


)


)


)


)


)


)


)


)


)


) 


 


IN THE COURT OF COMMON PLEAS 


 


 


 


 


Civil Action No. 18-CP-12-117 


 


ORDER 


 This matter came before the Court on a Motion to Dismiss filed by the South Carolina 


Department of Public Safety and Trooper Herbert Blackwell.  Present at the hearing was Heidi 


Gersten and Ivanka Ayoub (mother of Ms. Gersten).  Daniel Hubbard was not present at the 


hearing. 


 After hearing argument from the attorney for the Defendants South Carolina Department of 


Public Safety and Trooper Herbert Blackwell, and hearing the Plaintiffs’ positions, the Court 


hereby grants South Carolina Department of Public Safety and Trooper Herbert Blackwell’s 


Motion to Dismiss. 


 The Defendants South Carolina Department of Public Safety and Trooper Herbert 


Blackwell have moved to dismiss the Complaint on various grounds and between the time the 


Defendants South Carolina Department of Public Safety and Trooper Herbert Blackwell moved 
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to dismiss the Complaint, Plaintiffs’ filed an Amended Complaint.  In regard to these 


Defendants, South Carolina Department of Public Safety and Trooper Herbert Blackwell,  the 


Amended Complaint was filed timely; however, as was explained by the attorney for Defendants 


South Carolina Department of Public Safety and Trooper Herbert Blackwell, the motion to 


dismiss is applicable not only to the original Complaint, but also the Amended Complaint.  From 


a review of both the Complaint and Amended Complaint, it appears that the Plaintiffs are 


alleging that there were some irregularities in the investigation and preparation of the accident 


report surrounding the accident involving the Plaintiffs and Kevin Carter on March 19, 2015.   


The Defendants South Carolina Department of Public Safety and Trooper Herbert 


Blackwell have moved to dismiss Trooper Blackwell from the Complaint pursuant to the South 


Carolina Tort Claims Act, §15-78-30.   


The Court finds that Trooper Blackwell was acting as a South Carolina Department of 


Public Safety Officer in regard to his investigation of the accident involving the Plaintiffs and 


Kevin Carter.  For this reason, Trooper Blackwell is dismissed from this case.  See §15-78-30, of 


the Code of Laws of the State of South Carolina, 1976 as amended. 


As to the remaining grounds raised by Defendants South Carolina Department of Public 


Safety and Trooper Herbert Blackwell, it is clear from allegations in the Complaints, that the 


Plaintiffs have alleged that the South Carolina Department of Public Safety through Trooper 


Blackwell issued a Traffic Accident Report which was later amended by the South Carolina 


Multi-Disciplinary Accident Reconstruction Team (MAIT). 


From a review of the Complaint and Amended Complaint, Plaintiffs have failed to 


establish any private right of action against the Defendant South Carolina Department of Public 


Safety for “an improper investigation”.  Generally, there is no common law duty to act; however, 
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an affirmative legal duty may arise by statute, contractual relationship, status, property interest, 


or some other special circumstance. See, Rayfield v. South Carolina Dep’t of Corrections, 297 


S.C. 95, 105-06, 374 S.E.2d 910, 916 (Ct. App. 1998); see also, Jensen v. Anderson Cnty. Dep’t 


of Soc. Servs., 304 S.C. 195, 199 403 S.E.2d 615, 617 (1991).  While a duty may arise by virtue 


of statutory law, courts in South Carolina recognize what is known as the “public duty” rule. 


Rayfield, 297 S.C. 95, 104, 374 S.E.2d  910, 915; see also, Parker v. Brown, 195 S.C. 35, 10 


S.E.2d 625 (1940) (Supreme Court adopting the public duty rule as the law in South Carolina). A 


statute establishing the specific “duties of a public office does not, without more, impose on the 


person holding that office a duty of care towards individual members of the public in the 


performance of those duties.” Rayfield, 297 S.C. 95, 105, 374 S.E.2d at 915-16; see also, Jensen 


v. Anderson Cnty. Dep’t of Soc. Servs., 304 S.C. 195, 403 S.E.2d 615 (1991) (Under the rule, 


public officials are not liable to individuals in negligence as a result of discharging duties as 


owed to the public at large rather than to anyone individually).   In this case the Department, 


through its officers, are required to investigate and report on motor vehicle accidents involving 


serious injuries.  See, South Carolina Code Ann. §56-5-1270, 1976 as amended.  For this reason 


any duty imposed on these Defendants would be a public duty and not give rise to a private right 


of action.  


Further any injuries received by the Plaintiffs arose out of the automobile accident and 


are not the proximate cause of any action undertaken by the South Carolina Department of 


Public Safety in the investigation of the accident and the issuance of the Uniform Traffic Report 


in this matter. 
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Finally, any claims that the Uniform Traffic Report could or would be evidence in this 


case fails to recognize that under §56-5-1290, accident reports are not evidence to establish due 


or lack of due care. 


For these reasons, the Complaints (original and amended) failed to set forth a viable 


private right of action against Defendant South Carolina Department of Public Safety and 


therefore the Complaints are dismissed with prejudice. 


IT IS THEREFORE ORDERED, that the action brought by the Plaintiffs is dismissed 


with prejudice. 


IT IS FURTHER ORDERED, that the action brought by Michael Hubbard is dismissed 


as a result of the Plaintiff failing to appear at the hearing and therefore failed to prosecute the 


claim. 


AND IT IS SO ORDERED. 


 


       ______________________________ 


       The Honorable J.C. Hayes 


 


SEPTEMBER __, 2018 


 


CHESTER, SOUTH CAROLINA 
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STATE OF SOUTH CAROLINA  IN THE COURT OF COMMON PLEAS 


  


COUNTY OF CHESTER       CIVIL ACTION NO:  2018-CP-12-00117 


  


Heidi Gersten,  Ivanka Ayoub, Daniel 


Hubbard, 


 


  


Plaintiff, 


 
ORDER GRANTING DEFENDANTS 


NATIONWIDE INSURANCE COMPANY’S 


AND JOSEPH TURBOVICH’S MOTION TO 


DISMISS 


vs.  


  


Kevin Carter, Richard Davis, Joseph 


Tribovich, Nationwide Insurance Company,  


Interinsurance Exchange of the Automobile 


Club, John Ammendola, Trustguard Insurance 


Company, SC Department of Public Safety, 


Chevrolet, GMC, Unknown John Does, 


 


  


Defendants.  


  


 


This matter comes before the Court upon Defendants Nationwide Mutual Insurance 


Company’s (“Nationwide”) and Joseph Tirbovich’s (“Tirbovich”) Motions to Dismiss.  The 


Court held a hearing on these Motions and a number of other motions on September 5, 2018.  


For the reasons set forth below, Defendants Nationwide Mutual Insurance Company and Joseph 


Tirbovich’s Motions are granted.   


PROCEDURAL BACKGROUND 


This action arises out of an automobile collision that took place on March 19, 2015 


between a vehicle operated by Heidi Gersten and allegedly owned by Ivanka Ayoub and a 


vehicle operated and owned by Kevin Carter.  Plaintiff Gersten originally filed a property 


damage arbitration claim on February 21, 2018 (hereinafter “Arbitration Action”).  The claim 
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named Kevin Carter, Richard Davis, Nationwide Mutual Insurance Company, Interinsurance of 


the Automobile Club, and Trustguard Insurance as defendants.   


Gersten then created a “First Amended Claim for Property Damage Verified” (hereinafter 


“Amended Arbitration Complaint”) on or about March 2, 2018, however, she did not file the 


Amended Arbitration Complaint at that time.  The Amended Arbitration Complaint added 


Gersten’s mother, Ivanka Ayoub, as a claimant and added Joseph Tirbovich and John 


Ammendola as additional defendants.  Gersten and Ayoub never obtained an Amended 


Summons listing Ayoub as a claimant, and the Amended Arbitration Complaint was not filed 


until March 27, 2018.  


 On March 16, 2018, Gersten, Ayoub, and Daniel Hubbard filed the above-captioned case 


in Circuit Court purporting to seek recovery for injuries arising out of the same collision.  In 


addition to the defendants named in the Amended Arbitration Complaint, the Plaintiffs named 


the South Carolina Department of Public Safety, Blackwell (sic), Chevrolet, GMC, and unknown 


John Doe defendants. 


 Kevin Carter, Richard Davis, and the other Defendants who have allegedly been served 


in the case filed motions to dismiss both cases.1  Interinsurance Exchange sought to dismiss the 


Arbitration Action, in part, on the grounds that the arbitration panel lacked jurisdiction over 


some of the claims asserted in the Arbitration Action.  On April 26, 2018, Judge Gibbons, acting 


as the Chief Administrative Judge for Chester County Circuit Court, entered an Order finding the 


claims asserted in the Arbitration Action were outside the scope of arbitration.  Therefore, he 


transferred the Arbitration Action to the Common Pleas docket and consolidated the case with 


the Circuit Court action.  (April 26, 2018 Form 4 Order).  Because the cases have been 


                                                           


1 The Court has no record of Blackwell, GMC, Chevrolet or any John Doe defendants being 


served.  Furthermore, John Ammendola and Joseph Tirbovich deny that they have been served. 
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consolidated, this Order will address the allegations set forth in the Circuit Court Complaint.  


However, the Court has reviewed all three Complaints, and the Court’s ruling would be the same 


regardless of which pleading(s) were in effect.   


 This case was set for a hearing on the various pending motions for September 5, 2018.  


The case was also placed on the non-jury roster for a merits hearing for the same week.  Plaintiff 


Heidi Gersten filed a motion for continuance.  At the hearing, the defendants all consented to 


continuing the merits hearing of the case, but they requested that the motions be heard.  Gersten 


consented to the Court proceeding with hearing the various motions.   


LAW 


 Nationwide’s and Tirbovich’s Motion to Dismiss seeks dismissal of all claims asserted 


against Nationwide and Tirbovich on the following grounds: 


a) Dismissal of all causes of action for failure to state facts sufficient to constitute a cause of 


action; 


b) Dismissal of all causes of action due to lack of standing; 


c) Dismissal of Daniel Hubbard’s claims;  


d) Dismissal of Ivanka Ayoub’s claims; 


e) Dismissal of all claims against Joseph Tirbovich for failure to properly serve the 


Summons and Complaint; 


The Court will address each of these grounds in turn. 


A. All Causes of Action as to Defendants Nationwide and Tirbovich. 


The Complaint only references Joseph Tirbovich in the caption and is not mentioned 


anywhere else in the Complaint.  Nationwide is only mentioned in one paragraph, stating “The 


Defendant Nationwide Mutual Insurance Company is a company maintaining and operating and 
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doing business in the State of North Carolina.”  (Compl. ¶ 5).  Pursuant to Rule 12(b)(6), 


SCRCP, a Complaint should be dismissed if it fails “to state facts sufficient to constitute a cause 


of action.”  Rule 12(b)(6), SCRCP.  The Complaint alleges no factual allegations against 


Defendants Nationwide and Tirbovich.   


B. Dismissal Due to Lack of Standing 


The Plaintiffs argue they have asserted a cause of action against Nationwide and 


Tirbovich. To the extent they seek to assert third-party claims against such a liability insurer, 


they lack standing to do so.  Kleckley v. Northwestern Nat. Cas. Co., 526 S.E.2d 218, 219 (S.C. 


2000). In Kleckley, the Supreme Court held that third-party claimants have no standing to pursue 


a cause of action against a liability insurer.  Thus, Plaintiffs do not have standing to assert any 


claims against Nationwide or its adjuster, Tirbovich in either the Civil Action Complaint or the 


Arbitration Action. 


C. Daniel Hubbard’s claims. 


Nationwide and Tirbovich moved to dismiss Daniel Hubbard’s claims on the ground that 


South Carolina does not recognize a cause of action for loss of a sibling’s consortium.  However, 


Daniel Hubbard did not appear for the hearing on the Motions to Dismiss.  Therefore, his claims 


are dismissed for failure to prosecute pursuant to Rule 41(b), SCRCP.2 


D. Ivanka Ayoub’s claims. 


Plaintiff Ayoub appears to have asserted a property damage claim in the Amended 


Arbitration Complaint and a cause of action for loss of consortium in the Circuit Court 


Complaint.  Ayoub is Gersten’s mother.  The Circuit Court Complaint does not allege Ayoub 


                                                           


2 Even if Hubbard had appeared at the hearing, his claim would nonetheless fail for the reasons 


set out in Part D.  
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was personally involved in the accident, but it does allege she “suffered, among other things, loss 


of consortium.”  (Compl. ¶ 103).   


Our Supreme Court has refused to recognize a cause of action in tort for filial loss of 


consortium.  See Doe v. Greenville County School Dist., 375 S.C. 63, 70, 651 S.E.2d 305, 308 


(2007) (“Accordingly, in the absence of some action from the legislature, this Court has no 


authority upon which it could rely in finding that South Carolina law recognizes claims for loss 


of filial consortium.”).3  While South Carolina does recognize loss of spousal consortium, that 


cause of action was expressly recognized by the South Carolina General Assembly.  See S.C. 


Code Ann. § 15-75-20.  Our Supreme Court has held the absence of a similar statutory cause of 


action for filial loss of consortium indicates the General Assembly did not intend to recognize 


such causes of action.  See Greenville County School Dist., 375 S.C. at 69, 651 S.E.2d at 308.   


Because South Carolina does not recognize claims for loss of filial consortium, the causes 


of action asserted by Ayoub in the Circuit Court Complaint must be dismissed. 


E. All Other Causes of Action asserted by Plaintiffs  


The Complaint lists eighteen separate causes of action.  As it relates to Nationwide and 


Tirbovich, these causes of action merely allege the legal elements of various other causes of 


action, and several of these causes of action fail to even allege the basic legal elements.  Rule 


8(a) of the South Carolina Rules of Civil Procedure states that a pleading setting forth a cause of 


action “shall contain . . . a short and plain statement of the facts showing the pleader is entitled to 


relief.”  Rule 8(a), SCRCP.  In reviewing a motion to dismiss pursuant to Rule 12(b)(6), the 


Court’s analysis is limited solely to the Complaint itself, and no other documents may be 


                                                           


3 See also Taylor v. Medenica, 324 S.C. 200, 479 S.E.2d 35 (1996) (declining to recognize loss 


of filial consortium claim of child relating to injury to parent); Kirkland v. Sam’s East, Inc., 411 


F. Supp. 2d 639, 641 (D.S.C. 2005) (“South Carolina does not recognize a cause of action for 


filial loss of consortium”).   
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considered.  See Woodell by Allen v. Marion School Dist. One, 307 S.C. 297, 298, 414 S.E.2d 


794, 794 (Ct. App. 1992).   Moreover, a “trial court must dismiss a claim pursuant to Rule 


12(b)(6) of the South Carolina Rules of Civil Procedure, if the pleadings, when taken in the light 


most favorable to the plaintiff, fail to allege sufficient facts to constitute a cause of action.”  


Trancik v. USAA Ins. Co., 354 S.C. 549, 552, 581 S.E.2d 858, 860 (Ct. App. 2003).  


Plaintiff must allege facts supporting each element of the causes of action asserted in the 


Complaint.  She has failed to do so.  Therefore, all causes of action against Nationwide and 


Tirbovich will be dismissed pursuant to Rule 12(b)(6). 


CONCLUSION 


 For the above-stated reasons, the Court finds Defendants Nationwide Mutual Insurance 


Company’s and Joseph Tirbovich’s Motions should be granted.  It is ORDERED, ADJUDGED, 


and DECREED that: 


1) All causes of action asserted against Nationwide and Tirbovich are dismissed 


pursuant to Rule 12(b)(6), SCRCP.   


2) All causes of action asserted against Nationwide and Tirbovich are dismissed for lack 


of standing; 


3) The causes of action asserted by Daniel Hubbard are dismissed pursuant to Rule 


41(b), SCRCP for failure to prosecute.   


4) Ivanka Ayoub’s loss of consortium claim is dismissed pursuant to Rule 12(b)(6), 


SCRCP because South Carolina does not recognize a claim for filial loss of 


consortium.  


5) All causes of action against Tirbovich are dismissed pursuant to Rule 12(b)(5) for 


Plaintiffs’ failure to serve him with the Summons and Complaint in either the 


Arbitration Action of the Civil Action.   


It is so ORDERED. 


       ___________________________ 


       John C. Hayes, III 


       Circuit Court Judge 
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Order granting Defendants Trustgard Insurance Company’s and John Ammendola’s Motion to 
Dismiss filed September 24, 2018 







STATE OF SOUTH CAROLINA 


 


COUNTY OF CHESTER 


 


Heidi Gersten and Ivanka Ayoub, 


 


   Plaintiffs, 


 


 vs. 


 


Kevin Carter; Richard Davis; Joseph 


Tirbovich, Nationwide Mutual Insurance 


Company; Interinsurance Exchange of the 


Automobile Club; John Ammendola; 


Trustgard Insurance Company, et al. 


 


  Defendants. 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


IN THE COURT OF COMMON PLEAS 


 


Case No. 2018-CP-12-000074 


 


and 


 


Case No. 2018-CP-12-000117 


 


  


ORDER ON 


MOTION TO DISMISS 


 


These matters come before the Court pursuant to Defendants’ Trustgard Insurance 


Company (“Trustgard”) and John Ammendola’s Motions to Dismiss, and Trustgard’s Motion to 


Quash Discovery. The Court held a hearing on these and other Defendants’ motions on September 


5, 2018. Trustgard and John Ammendola appeared by and through their attorneys. Plaintiffs 


Gersten and Ayoub appeared pro se. Plaintiff Hubbard did not appear. For the reasons set forth 


below, the Motions to dismiss of Trustgard and John Ammendola are granted. Trustgard’s Motion 


to Quash is dismissed, without prejudice, as moot.  


I. STATEMENT OF THE CASE 


These two actions arise out of an automobile collision that took place on March 19, 2015. 


Plaintiff Heidi Gersten, was driving on I-77 in Chester County when she was involved in a motor 


vehicle accident with Kevin Carter. Carter was operating a vehicle insured by Nationwide 


Insurance. Gersten was driving a van owned by her mother, Plaintiff Ivanka Ayoub, which was 


insured by Trustgard.   
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Gersten filed a property damage arbitration claim on February 21, 2018, Case No. 2018-


CP-12-000074, (hereinafter “Arbitration Action”). The claim also named as defendants Kevin 


Carter, Richard Davis, Nationwide Mutual Insurance Company, Interinsurance of the Automobile 


Club, and Trustgard. 


Gersten later prepared a “First Amended Claim for Property Damage Verified” (hereinafter 


“Amended Arbitration Complaint”) dated March 2, 2018. The Amended Arbitration Complaint 


added Gersten’s mother, Ayoub, as a claimant, and added Joseph Tirbovich and John Ammendola 


as additional defendants. Gersten and Ayoub never obtained an Amended Summons listing Ayoub 


as a claimant. The Amended Arbitration Complaint was filed March 27, 2018. 


On March 16, 2018, Gersten, Ayoub, and Daniel Hubbard filed a civil lawsuit, 2018-CP-


12-000117, (“Circuit Court Action”) in this court, seeking, inter alia, recovery for injuries arising 


out of the collision. In addition to the Defendants named in the Amended Arbitration Complaint, 


the Plaintiffs named the South Carolina Department of Public Safety, Blackwell (sic), Chevrolet, 


GMC, and unknown John Doe defendants.  


On April 26, 2018, Judge Gibbons, acting as the Chief Administrative Judge, for Chester 


County Circuit Court, entered an Order finding the claims asserted in the Arbitration Action were 


outside the scope of arbitration. He transferred the Arbitration Action to the Common Pleas docket 


and consolidated the case with the Circuit Court action. (April 26, 2018, Form 4 Order). Gersten 


and Ayoub filed a Motion to Alter or Amend that order.  


Just before the hearing on the motions under consideration, Plaintiff served, via mail, an 


Amended Complaint dated August 29, 2018 


The Court has reviewed the original Arbitration Action, the Amended Arbitration Action, 


the Complaint in the Circuit Court Action, and the Amended Complaint the Circuit Court Action; 
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the ruling is the same regardless of whether the cases have been consolidated or not, and regardless 


of which Complaint in the Circuit Court Action is operable.   


This case was set for a hearing on the various pending motions for September 5, 2018. The 


case was placed on the non-jury roster for a merits hearing for the same week. Plaintiff Gersten 


filed a motion for continuance. At the hearing, the defendants all consented to continuing the merits 


hearing of the case, but they requested that the motions be heard. Gersten consented to the Court 


proceeding with hearing the various motions. 


II. STANDARD OF REVIEW AND DISUCSSION 


A. SCRCP 12(b)(6) Failure to State Facts Sufficient to Constitute a cause of Action 


as to both Trustgard and John Ammendola 


 


SCRCP 12(b)(6) allows a party to move to dismiss an action for “failure to state a claim 


upon which relief can be granted.” A decision on a 12(b)(6) motion “must be bottomed and 


premised solely upon the allegations set forth by the plaintiff.” Williams v. Condon, 347 S.C. 227, 


233 (Ct. App. 2001). “The question to be considered is whether, in the light most favorable to the 


plaintiff, the pleadings articulate any valid claim for relief.” Id. “If the facts alleged and inferences 


reasonably deducible therefrom, viewed in the light most favorable to the plaintiff, would entitle 


the plaintiff to relief on any theory, then dismissal under Rule 12(b)(6) is improper.” Doe v. 


Marion, 373 S.C. 390 (2007). See Skywaves I Corp. v. Branch Banking & Tr. Co., 814 S.E.2d 


643, 656 (S.C. Ct. App. 2018), reh'g denied (June 21, 2018). “[A] mere conclusory allegation, 


unsupported by any particularized allegations of fact, is insufficient” to withstand a 12(b)(6) 


motion to dismiss.  Jones v. Gilstrap, 288 S.C. 525, 528, 343 S.E.2d 646, 648 (Ct. App. 1986)).   


1. The Circuit Court Action 


The only reference to Trustgard in the original Complaint in the Circuit Court Action is 


that it is “a company maintaining and operating and doing business in the State of North Carolina” 
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and that it insured Gersten and Ayoub. See Complaint at ¶ 7, 17, 19. The Complaint includes 


causes of action for Negligence against Kevin Carter, and against all Defendants for Fraud, 


Fraudulent Inducement, Intentional Inflection of Emotional Distress, Loss of Consortium, Product 


Liability, Breach of Contract, Invasion of Privacy, Strict Liability, Conspiracy, Misrepresentation, 


Deceit, Duress and Undue Influence, Slander, Libel, Defamation, Malicious Prosecution, and 


prayers for damages, all asserted against all defendants.  However, there are no facts alleged which 


support any of the causes of action. The Compliant merely pleads some of the legal elements of 


the causes of action.  The Court notes that Trustgard states that it is based on Ohio and that Gersten 


was not personally insured with Trustgard (only the vehicle she was driving), but regardless of the 


validity of these statements, absent any further allegations Plaintiffs have not alleged facts under 


which they would be entitled to relief under any legal theory.  


John Ammendola’s name does not appear anywhere in the body of the original Complaint 


in the Circuit Court Action, although he is listed in the caption. With no allegations made against 


Mr. Ammendola whatsoever, this action is factually insufficient on its face without the necessity 


of any further analysis. Potter v. Clark, 497 F.2d 1206, 1207 (7th Cir.1974) (per 


curiam)(dismissing complaint that was silent as to defendant except for his name appearing in 


caption).  


This Court notes that a short time prior to the hearing in which the Motions to Dismiss 


were heard, Plaintiffs served an Amended Complaint in the Common Pleas Action. The Amended 


Complaint also includes causes of action for Negligence against Kevin Carter, and against all 


Defendants for Fraud, Fraudulent Inducement, Intentional Inflection of Emotional Distress, 


Negligent Infliction of Emotional Distress, Loss of Consortium, Product Liability, Breach of 


Contract, Invasion of Privacy, Strict Liability, Conspiracy, Misrepresentation, Deceit, Duress and 
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Undue Influence, Slander, Libel, Defamation, Malicious Prosecution, and prayers for damages, all 


asserted against all defendants. This Amended Complaint does not allege any material additional 


facts as to Trustgard or John Ammendola. The Amended Complaint alleges that both Ayoub and 


Gersten were insured with Trustgard. (¶. 46, 48.) Paragraph 65 alleges that Trustgard and John 


Ammendola (and other defendants) are all, “…in breach of contract, among other things.” There 


is no allegation as to the terms of the contract, or how it was breached. Paragraph 71 alleges 


Trustgard, among other defendants, “…made a representation of false statements of material fact.” 


There is no allegation of any representation made by Trustgard or John Ammendola. Paragraph 98 


alleges Ayoub and Gersten had a contract with Trustgard, without any other detail. Paragraph 99 


alleges the “Defendants breached their duty.” Otherwise, the Amended Complaint merely attempts 


to set forth legal requirements of causes of action. It does not include any facts supporting any 


cause of action as to Trustgard or John Ammendola. Accordingly, the Circuit Court Action is 


dismissed as to Trustgard and John Ammendola pursuant to Rule 12(b)(6), SCRCP.  


2. The Arbitration Action 


In the Arbitration Action, the only references to John Ammendola are conclusory 


allegations that he violated the law without any specific facts to support such a violation.  See First 


Amended Claim ¶ 168, 173, 174, 183, 188, 193, 198 (alleging Ammendola is in violation of S.C. 


Code Section 38-59-20); ¶ 203 and 208 (seeking damages for Ammendola’s violation of S.C. Code 


Section 38-59-20).  Without any specific facts that would support the violations, these legal 


conclusions are simply insufficient to withstand a Motion to Dismiss.  Moreover, there is no private 


cause of action under S.C. Code Section 38-59-20. 


Beyond these conclusory allegations and the undisputed fact that Trustgard issued an 


insurance policy involved in the accident, the only specific allegations in the Arbitration Claim 
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against Trustgard relate to certain communications between representatives of Trustgard and 


Gersten about a claims or claims regarding the accident. First Amended Claim at ¶ 229, 230, 232, 


233. These allegations reference a payment from Trustgard to Gersten for Medpay and an offer of 


payment for a property damage claim. Setting aside that Trustgard has objected to Plaintiffs’ 


characterization of these exchanges, and assuming they are true for the purpose of this Motion, 


Plaintiffs make no specific allegations made as to how Trustgard’s handling of any claim regarding 


this accident violates either a statute or the term of any insurance policy. Neither these allegations 


nor any other allegations in the Arbitration Claim against Trustgard support Plaintiffs’ claim for 


legal relief under any theory. 


The same or similar unsupported conclusory allegations are made against Trustgard in the 


Amended Arbitration Claim. See First Amended Claim ¶ 215 (alleging Trustgard breached a 


contractual duty, was negligent, and acted in bad faith); ¶ 167, 172, 177, 182, 187, 192, 197 


(alleging Trustgard is in violation of S.C. Code Section 38-59-20); ¶ 202 and 207 (seeking damages 


for Trustgard’s violation of S.C. Code Section 38-59-20).1  


Further, the legal basis for the arbitration claim, S. C. Code § 38-77-710, provides solely 


for the arbitration of “property damage liability claims arising out of motor vehicle collisions….” 


It is not a mechanism for bringing any other type of claim.  


Finally, S. C. Code § 38–59–20 does not create a private cause of action. Gaskins v. 


Southern Farm Bureau Cas. Ins. Co., 343 S.C. 666, 541 S.E.2d 269 (Ct.App.2000). Therefore, 


                                                 
1 A number of allegations in both the Common Pleas Action and the Arbitration Claim broadly 


assert legal violations against all “Defendants,” sometimes with formulaic recitations of the 


elements of causes of action. These allegations which do not distinguish in any way between the 


various Defendants in these actions are not creditable because they are both “conclusory” and 


“unsupported by any particularized allegations of fact.” Skywaves I Corp. 814 S.E.2d at 656.  
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even if the conclusory allegation that Trustgard or John Ammendola were  “…in violation of the 


South Carolina Code of Laws, Title 38, CHAPTER 59, ARTICLE 1, SECTION 38-59-20 


Improper claim practices.” stated facts which were otherwise sufficient constitute a cause of action 


(it does not), there is no private cause of action for violation of that code section. It provides only 


for an administrative remedy before the Department of Insurance. 


B. SCRCP 12(b)(2) Lack of Jurisdiction over John Ammendola 


SCRCP 12(b)(6) allows a party to move to dismiss an action for “lack of jurisdiction over 


the person.” The burden of showing personal jurisdiction is on Plaintiffs. “At the pretrial stage, the 


burden of proving personal jurisdiction over a nonresident is met by a prima facie showing of 


jurisdiction.” Coggeshall v. Reprod. Endocrine Assocs. of Charlotte, 376 S.C. 12, 16, 655 S.E.2d 


476, 478 (2007)(internal citation omitted)). To determine the propriety of personal jurisdiction  


over a nonresident defendant, the relevant analysis is whether “there exist minimum contacts 


between the defendant and the forum state such that maintenance of the suit does not offend 


traditional notions of fair play and substantial justice.” Cockrell v. Hillerich & Bradsby Co., 363 


S.C. 485, 491, 611 S.E.2d 505, 508 (2005). Plaintiffs have not pled any facts as to Mr. Ammendola. 


They have not referred to his state of residency, the identity of his employer, or any other fact, and 


they have failed to make this prima facie showing by demonstrating the “minimum contacts” 


necessary for this court to have jurisdiction over him. To the extent it is argued that any minimum 


contacts that exist as to Trustgard be imputed to Mr. Ammendola, this argument fails because “the 


focus must center on the contacts generated by [Mr. Ammendola], and not on the unilateral actions 


of some other entity.” Id. at 492. As there are no allegations as to “minimum contacts” or that Mr. 


Ammendola took any action with respect to the accident or resulting claims, there is not even a 


starting point for a court to analyze the fundamental fairness of making him defend this lawsuit in 
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South Carolina. Plaintiffs have failed to meet their burden as to personal jurisdiction of Mr. 


Ammendola and the case against him must be dismissed pursuant to SCRCP 12(b)(2). 


C.  12(b)(5) Insufficiency of Service of Process as to John Ammendola 


Because John Ammendola was never served in either the Arbitration Action or the Circuit 


Court Action,  dismissal is appropriate under SCRCP 12(b)(5). See Brown v. Evatt, 322 S.C. 189, 


194, 470 S.E.2d 848, 850 (1996)(“A summons is not a mere notice, but a means for giving 


jurisdiction to the court, and unless it is waived, the court cannot otherwise obtain personal 


jurisdiction.”)(internal citation omitted). Service of the summons within the parameters of the rules 


of procedure is more than a mere formality, as without it a court has no power to render a personal 


judgment against a defendant. Louden v. Moragne, 327 S.C. 465, 468, 486 S.E.2d 525, 526 (Ct. 


App. 1997).  


D. Dismissal of Loss Of Consortium Claims 


Plaintiff Ayoub, the mother of Plaintiff Gersten, was not involved in the accident but the 


Complaint alleges that she “suffers, among other things, loss of consortium.” Plaintiff Hubbard, 


Gersten’s brother, alleges he “was unable to work for a period and, accordingly, loss (sic) wages… 


.” He was not involved in the accident. Our Supreme Court has refused to recognize a cause of 


action for maternal or filial loss of consortium. South Carolina does recognize loss of spousal 


consortium, but that cause of action was expressly created: SC Code Ann. 15-75-20. The Supreme 


Court has held that the absence of a similar statutory cause of action for other loss of consortia is 


persuasive evidence that the General Assembly did not intend to recognize any such causes of 


action: 


In Taylor v. Medenica, this Court held that the determination of which relationships 


may give rise to a loss of consortium claim in South Carolina is one best left to the 


discretion of the legislature. 479 S.E.2d 35, 47 (S.C. 1996) (declining to recognize 


a cause of action for loss of parental consortium). The United States District Court 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2018 S


ep 24 8:24 A
M


 - C
H


E
S


T
E


R
 - C


O
M


M
O


N
 P


LE
A


S
 - C


A
S


E
#2018C


P
1200117







9 


 


for the District of South Carolina adopted the Taylor analysis in finding that South 


Carolina law did not provide a cause of action for loss of consortium of a child or 


for filial consortium. Kirkland v. Sam’s East, Inc., 411 F.Supp. 2d 639, 641 (D.S.C. 


2005). Today, we extend our Taylor analysis in holding that South Carolina law 


does not recognize claims for loss of filial consortium. Such rights did not exist 


under the common law, and the legislature has not provided such a right by statute. 


 


Doe v. Greenville Cty. School District 651 S.E.2d 305, 308 (S.C. 2007).  


Moreover, Daniel Hubbard did not appear at the hearing. Ivanka Ayoub appeared at the 


hearing, but did not offer any argument. The claims by Ayoub and Hubbard are therefore 


dismissed. 


ORDER 


 


For all of the above-stated reasons, this Court hereby GRANTS Trustgard Insurance 


Company and John Ammendola’s Motion to Dismiss the Complaints and Amended Complaints 


in both 2018-CP-12-000074 and 2018-CP-12-000117, with prejudice. Because the Motion to 


Dismiss is granted as to Trustgard, its pending Motion to Quash is hereby dismissed without 


prejudice as moot. 


 AND IT IS SO ORDERED! 


 


 


 


 


_______________________________________ 


John C. Hayes, III 


Circuit Court Judge 
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April 9, 2019 
 
Court of Appeals Order filed April 9, 2019, in Appellate Case No. 2018-002115 















May 14, 2019 
 
Court of Appeals Order filed May 14, 2019, in Appellate Case No. 2018-002115 
 







May 14, 2019 
 
Court of Appeals Order dismissing appeal filed May 14, 2019 in Appellate Case No. 2018-
002115;  
 















July 30, 2019 
 
Court of Appeals Order denying petition for rehearing filed July 30, 2019 in Appellate Case No. 
2018-002115; 















April 24, 2020 
 
Supreme Court Order denying petition for writ of certiorari filed April 24, 2020 in Appellate 
Case No. 2019-001484 
 







The Supreme Court of South Carolina  


Heidi Gersten, Ivanka Ayoub, Daniel Hubbard, Plaintiffs, 
 
Of whom Heidi Gersten and Ivanka Ayoub are 
Petitioners, 
 
v. 
 
Kevin Carter, Richard Davis, Joseph Tirbovich, 
Nationwide Insurance Company, Interinsurance 
Exchange of the Automobile Club, John Ammendola, 
Trustguard Ins. Co., Blackwell, SC Department of Public 
Safety, Chevrolet, GMC, Unknown John Does, 
Respondents. 
 
Appellate Case No. 2019-001484 
Trial Court Case Nos. 2018-CP-12-00117, 2018-CP-12-
00074 


 


ORDER 
 


 
Based on the vote of the Court, the petition for a writ of certiorari is denied. 
 


 FOR THE COURT 
 


BY   
 CLERK 


 
 
Columbia, South Carolina 
April 24, 2020 
 
cc: Peter H. Dworjanyn, Esquire 


Michael Reid Burchstead, Esquire 







William H. Davidson, II, Esquire 
Wesley Brian Sawyer, Esquire 
William Reynolds Williams, Esquire 
David Richard Sligh, Esquire 
Ivanka Ayoub 
Heidi Gersten 







June 23, 2020  
 
Remittitur from the Court of Appeals filed June 26, 2020 in Case No. 2018-CP-12-00117;  
 







 
The South Carolina Court of Appeals 


JENNY ABBOTT KITCHINGS 
CLERK 


V. CLAIRE ALLEN 
CHIEF DEPUTY CLERK 


 
POST OFFICE BOX 11629 


COLUMBIA, SOUTH CAROLINA  29211 
1220 SENATE STREET 


COLUMBIA, SOUTH CAROLINA 29201 
TELEPHONE:  (803) 734-1890 


FAX:  (803) 734-1839 
www.sccourts.org 


June 23, 2020 


The Honorable Sue K. Carpenter 
PO Drawer 580 
Chester SC 29706-0580 


 
REMITTITUR 


 
Re: Heidi Gersten v. Kevin Carter 


Lower Court Case No. 2018CP1200117, 2018CP1200074 
Appellate Case No. 2018-002115 


 
Dear Clerk of Court: 
 
The above referenced matter is hereby remitted to the lower court or tribunal. A 
copy of the judgment of this Court is enclosed. 
 


Very truly yours, 
 


CLERK 
 
Enclosure 
cc: Heidi Gersten 


Ivanka Ayoub 
Peter H. Dworjanyn, Esquire 
Michael Reid Burchstead, Esquire 
Wesley Brian Sawyer, Esquire 
William Reynolds Williams, Esquire 
David Richard Sligh, Esquire 
William H. Davidson, II, Esquire 







August 22, 2022 
 
Order dismissing case filed August 22, 2022 in Case No. 2018-CP-12-00117; 
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STATE OF SOUTH CAROLINA  IN THE COURT OF COMMON PLEAS 
  
COUNTY OF CHESTER   CIVIL ACTION NO: 2018-CP-12-00117 
 
Heidi Gersten, Ivanka Ayoub, Daniel Hubbard, 
 


 


                              Plaintiffs,  
v.  
  
Kevin Carter, Richard Davis, Joseph 
Tribovich, Nationwide Insurance Company,  
Interinsurance Exchange of the Automobile 
Club, John Ammendola, Trustguard Insurance 
Company, SC Department of Public Safety, 
Chevrolet, GMC, Unknown John Does, 


ORDER  


  
                            Defendants.  
  
 
 This matter comes before the Court on Defendant Kevin Carter’s Motion to Compel or, in 


the Alternative, Motion to Dismiss for Failure to Prosecute and his Motion to Dismiss the claims 


of Ivanka Ayoub pursuant to Rule 25. On August 18, 2022, the Court held a hearing via WebEx 


on these Motions. Plaintiff Heidi Gersten appeared pro se. Ivanka Ayoub did not appear, and no 


one appeared on her behalf. Attorney Wesley Sawyer appeared on behalf of Defendant Kevin 


Carter. After reviewing the record, the Motions, and arguments of the parties, the Court will grant 


both of Defendant’s Motions to Dismiss. 


PROCEDURAL HISTORY 


 This consolidated action began as two separate proceedings arising out of an automobile 


collision that took place on or about March 19, 2015. On or about February 21, 2018, Plaintiff Heidi 


Gersten filed a Summons and Claim for Property Damage under the property damage arbitration 


statute. Ivanka Ayoub was not listed on the Summons or the Claim. 


 Plaintiff Heidi Gersten filed the pending personal injury action on March 16, 2018. Ivanka 


Ayoub is listed as a plaintiff on the caption. Although Ayoub did not sign the Summons, the 
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Complaint purports to bear her signature. Daniel Hubbard was also named as a plaintiff. As to Ayoub 


and Hubbard, the March 16, 2018 Complaint attempted to assert a cause of action for loss of filial 


consortium, among numerous other claims. The March 16, 2018 Complaint named numerous 


additional defendants. Defendant Kevin Carter and other defendants moved to dismiss the property 


damage arbitration in light of the Circuit Court Complaint. 


 On March 27, 2018 – after the statute of limitations expired – Plaintiffs filed a First Amended 


Claim for Property Damage Verified, which purported to add Ivanka Ayoub as a plaintiff to the 


property damage arbitration claim. 


 On April 26, 2018, the Honorable Brian M. Gibbons entered a Form 4 Order consolidating 


the two cases and placing them on the Common Pleas docket. On May 8, 2018, Plaintiffs Gersten and 


Ayoub moved to alter or amend the April 26, 2018 Order. 


 Kevin Carter and various other defendants filed motions to dismiss, among other motions. 


After a hearing on the various motions, the Honorable John C. Hayes, III, entered a series of orders 


dismissing all the defendants except Kevin Carter. The orders also dismissed the claims of Daniel 


Hubbard in their entirety and dismissed Ayoub’s loss of consortium claim against Defendant Carter. 


Although Kevin Carter asserted statute of limitations defenses, the Circuit Court withheld ruling on 


the statute of limitations issue and noted that Carter could file a separate motion on that issue in the 


future. 


 Plaintiffs Gersten and Ayoub moved to alter or amend the Circuit Court’s various dismissal 


orders.1 On October 16, 2018, Judge John Hayes entered a Form 4 Order, denying the motions to 


                                                           
1 The Motion to Reconsider identified a September 5, 2018 order. The hearing on the various 
motions took place on September 5, 2018. At the end of the hearing, Judge John Hayes indicated 
how he intended to rule and requested proposed orders. No written order was entered on September 
5, 2018. 
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reconsider the “September 5, 2018” order. Plaintiffs Gersten and Ayoub then appealed. Their appeal 


was ultimately dismissed for failure to comply with orders from the Court of Appeals. The Court of 


Appeals denied a motion to reinstate or to rehear, and the Supreme Court ultimately denied Plaintiffs’ 


Petition for Writ of Certiorari. The Supreme Court issued its Remittitur on June 23, 2020. 


 On June 29, 2020, Defendant Carter served written discovery on Ayoub and Gersten. When 


no responses were provided, Defendant Carter sent a follow-up letter dated August 13, 2020 asking 


for the discovery responses and also asking for deposition dates. On August 26, 2020, when Plaintiffs 


failed to respond to the discovery requests and failed to respond to follow up letters, Defendant Carter 


filed a Motion to Compel or, in the Alternative, Motion to Dismiss for Failure to Prosecute.  


 The hearing on Carter’s Motion was first scheduled for January 13, 2021. Gersten moved to 


continue the hearing because she was litigating another matter in Florida, and she asked for a 


continuance of at least six months. The Circuit Court did not grant the Motion, but it did continue the 


hearing.  The hearing was eventually rescheduled to take place on July 28, 2022. Shortly before the 


hearing, Gersten submitted an emergency motion to continue the hearing. On July 28, 2022, the Court 


held a hearing via WebEx. After hearing arguments on the emergency motion first, the Court agreed 


to reschedule the hearing to take place on August 18, 2022. During the July 28, 2022 hearing, Plaintiff 


Gersten stated that Ivanka Ayoub passed away on or about January 11, 2022. Ms. Gersten is Ivanka 


Ayoub’s daughter. 


 Shortly after it was disclosed that Plaintiff Ayoub had passed away, Defendant Carter filed a 


Motion to Dismiss Ayoub’s claims pursuant to Rule 25, SCRCP. At the August 18, 2022 hearing, the 
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Court heard arguments on the Rule 25 Motion and the previously filed Motion to Compel or, in the 


Alternative, Motion to Dismiss for Failure to Prosecute.2  


LAW 


 The record in this case supports dismissal on multiple grounds. As to Gersten and Ayoub’s 


claims, the Court finds that dismissal is proper under both Rule 41 for failure to prosecute and under 


Rule 37 as an appropriate discovery sanction. Furthermore, as to Ayoub, dismissal would alternatively 


be appropriate under Rule 25.3 


A. Rule 41 Dismissal for Failure to Prosecute 


“For failure of the plaintiff to prosecute or to comply with these rules or any order of court, a 


defendant may move for dismissal of an action or of any claim against him.” Rule 41(b), SCRCP. 


The decision of whether to dismiss a case for failure to prosecute is left to the discretion of the Circuit 


Court. Small v. Mungo, 254 S.C. 438, 442, 175 S.E.2d 802, 804 (1970). “The plaintiff has the burden 


of prosecuting his action, and the trial court may properly dismiss an action for plaintiff’s 


unreasonable neglect in proceeding with his cause.” Don Shevey & Spires, Inc. v. American Motors 


Realty Corp., 279 S.C. 58, 60, 301 S.E.2d 757, 758 (1983).  


The Fourth Circuit has established four factors when determining whether to dismiss for 


                                                           
2 The Court also heard arguments on other motions filed by Plaintiff Gersten. However, most of 
those motions involve reconsideration of rulings from other Circuit Court judges. Some of those 
rulings were the subject of the prior appeal. Moreover, Judge John Hayes previously denied a 
motion to reconsider as to some of those issues. Ultimately, the Court does not need to rule on 
those issues because it is granting Defendant’s Motions to Dismiss. 
 
3 Gersten reported to the Court that she does not dispute that Ayoub has passed away, but she has 
been unable to obtain a death certificate. Counsel for Carter reported that he was unable to locate 
an obituary for Ayoub to confirm her death. Ultimately, this issue is immaterial. If Ayoub is still 
alive, dismissal is proper because she has not prosecuted her claim, she has not responded to 
discovery, and she has not appeared for the last two scheduled hearings. If she passed away in 
January as reported by Gersten, then no one has moved to substitute on her estate’s behalf within 
a reasonable time. Either way, dismissal is proper.  
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failure to prosecute, which have been adopted by South Carolina State Courts: (1) the plaintiff’s 


degree of personal responsibility; (2) the amount of prejudice caused the defendant; (3) the presence 


of a drawn out history of deliberately proceeding in a dilatory fashion; and (4) the effectiveness of 


sanctions less drastic than dismissal.” McComas v. Ross, 368 S.C. 59, 63, 626 S.E.2d 902, 904 (Ct. 


App. 2006) (citing Hillig v. Comm’r of Internal Revenue, 916 F.2d 171, 174 (4th Cir. 1990)).  


In this case, each of the four factors weighs heavily in favor of dismissal:  


(1) Plaintiffs are solely responsible for their failure to respond to discovery and to provide 
deposition dates. Therefore, the degree of responsibility rests wholly with the Plaintiffs. 


(2) Defendant presented argument on several forms of prejudice. First, it appears Ayoub has 
passed away, which has deprived Defendant of the opportunity to depose her. This alone 
is substantially prejudicial. Plaintiff sent discovery requests and requested deposition 
dates in 2020 – long before Ayoub’s death in 2022. Moreover, the passage of time 
prejudices Defendant because it will be harder to find witnesses and develop facts relating 
to the case and because he has been stuck in litigation for over four years without having 
basic discovery responses. Therefore, prejudice is plainly present. 


(3) The history of this litigation – especially in light of the appellate record – shows a drawn-
out history of dilatory proceeding. Plaintiffs have requested numerous continuances at the 
trial level. At the appellate level, Plaintiffs requested numerous extensions. The Court of 
Appeals made multiple requests for Plaintiffs to provide information to the Court. 
Ultimately, the Court of Appeals dismissed the appeal when Plaintiffs failed to provide 
the information requested by the Court. Most importantly, Plaintiffs have been on notice 
of Defendant’s Motion to Compel for almost two years. During that time, they have 
continued to fail to provide any discovery responses.  


(4) At this point, there is not a less drastic sanction that would afford Defendant Carter 
procedural due process. The Rules of Civil Procedure are designed to give both parties an 
opportunity to fully develop their case. By failing to participate in discovery for so long – 
to the point at which one claimant and witness has passed away – Plaintiffs have prevented 
Defendant Carter from having a full and fair opportunity to defend his case. Any less 
severe sanction will not give Defendant Carter the ability to depose Ayoub or to depose 
any other witnesses with the same recollection that they would have had two years ago. 


Ultimately, Rule 41 serves as a necessary part of the power of trial courts “to manage their 


own affairs so as to achieve orderly and expeditious disposition of cases.” Crestwood Golf Club, Inc. 


v. Potter, 328 S.C. 201, 212, 493 S.E.2d 826, 832 (1997) (emphasis added). Dismissal at this point is 


the only orderly and expeditious disposition of this case. Therefore, the Court finds that dismissal 
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pursuant to Rule 41 is proper and well within this Court’s discretion.   


B. Rule 37 Dismissal as a Discovery Sanction 


 Alternatively, dismissal is also proper under Rule 37. “If a party . . . fails . . . to serve answers 


or objections to interrogatories, or to serve a written response to request . . . under Rule 34 . . . the 


court . . . on motion may make such orders in regard to the failure as are just . . ..” Rule 37(d), SCRCP. 


The Rule gives the Circuit Court discretion to, among other things, strike pleadings or dismiss an 


action. Rule 27(b)(C), SCRCP. While the decision of appropriate sanctions is left to the sound 


discretion of the Court, severe sanctions such as dismissal will only be imposed in cases involving 


bad faith, willful disobedience, or gross indifference to the opposing party’s rights. McNair v. 


Fairfield County, 379 S.C. 462, 466, 665 S.E.2d 830, 832 (Ct. App. 2008). 


 In McNair, the trial court struck Fairfield County’s answer and counterclaim for failure to 


adequately respond to requests for production. Notably, the county in that case made an attempt to 


respond to discovery, producing over 800 documents. Id. at 464, 665 S.E.2d at 831. However, the 


plaintiff believed the responses were inadequate and moved to compel. The trial court agreed and 


entered an order compelling supplemental responses. Notably, that entire process took about five 


months. Id. When the county failed to supplement its responses within six months, the plaintiff moved 


for sanctions. After a hearing, the trial court struck the county’s answer and its counterclaim. Id. The 


Court of Appeals affirmed, finding that the trial court properly exercised its discretion and considered 


the appropriate factors before imposing the sanction of dismissal. Id. at 467, 665 S.E.2d at 832-33. 


 The timeline at issue in McNair is telling here. When the trial court struck the county’s answer 


and counterclaim, the case was less than a year-and-a-half old. Moreover, the county had made some 


effort to respond to discovery, including producing over 800 documents. Here, the case is over four 


years old. Defendant Carter served discovery on June 29, 2020 – well over two years ago. Defendant’s 
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motion has been pending for nearly two years, and it has been set for a hearing three times. Thus, 


Plaintiffs have had notice of the issue far longer than the time that passed in McNair. Nonetheless, 


Plaintiffs have never attempted to respond to discovery. In the meantime, it appears Plaintiff Ayoub 


has passed away, depriving Defendant Carter of his ability to depose her or to obtain discovery from 


her. At a minimum, the failure to respond to discovery requests for over two years shows the very 


type of gross indifference to Defendant’s rights that justifies dismissal. Moreover, given the fact that 


the hearing on this Motion has been scheduled three times with no effort by Plaintiffs to respond to 


the discovery requests, there is an adequate basis in the record to find willful disobedience. This 


willful failure to respond to discovery for such a long period of time is a complete disregard of 


Plaintiffs’ obligations under the Rules of Civil Procedure.  


 Dismissal is a severe sanction. However, Defendant Carter has suffered significant prejudice 


both in the form of lost opportunity to obtain discoverable information and in the form of being 


tethered to this litigation for four years. For the reasons discussed above, the Court finds that dismissal 


is the only appropriate sanction for Plaintiffs’ failure to participate in discovery.  


C. Rule 25 Dismissal as to Ivanka Ayoub 


 Under Rule 25, SCRCP, when a party dies and the party’s claim is not extinguished by her 


death, then “[i]f substitution is not made within a reasonable time, the action may be dismissed as to 


the deceased person.” Rule 25(a)(1), SCRCP.  “[R]ule [25] specifically provides for the dismissal of 


a deceased party where substitution of the proper parties does not occur within a reasonable amount 


of time.” Hillman v. Pinion, 347 S.C. 253, 258, 554 S.E.2d 427, 430 (Ct. App. 2001) (emphasis in 


original).  


 The standard under the Federal Rule for a timely motion to substitute is 90 days. See Fed. R. 


Civ. P. 25. The South Carolina rules use a “reasonable time” standard. Even if a “reasonable time” is 
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something longer than 90 days, more than twice that amount of time has passed since Ayoub’s 


purported death, and no one has moved to be substituted. Therefore, substitution has not occurred 


“within a reasonable time,” and dismissal is proper.  


CONCLUSION 


 For the above-stated reasons, Defendant Carter’s Motions to Dismiss are GRANTED. 


 IT IS SO ORDERED. 
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IT IS SO ORDERED


s/ J. Mark Hayes, II  #2132
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Affidavit of Facts filed January 31, 2019 in Appellate Case No. 2018-002115;  
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Petition for Rehearing filed May 29, 2019 in Appellate Case No. 2018-002115;  
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STATE OF SOUTH CAROLINA 


COURT OF COMMON PLEAS 


COUNTY OF CHESTER 


2018-CP-12-00117 


Heidi Gersten 


Vs.


Kevin Carter, et al. 


 


Chester, South Carolina 


September 5, 2018 


Before the Honorable John C. Hayes, III 


APPEARANCES 


For the Plaintiff:  Heidi Gersten, Pro Se 


For the Defendants:  Sawyer, Slye, Williams, Dworjanyn,                     


                     Davidson 


Reported by:  Michael C. Watkins 


              Official Court Reporter 
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THE COURT:  Moving back over to the motions roster, I


am at number 21, which is a motion for continuance by Heidi


Gersten, and it will take me a minute to get everybody's


appearance.  All right.  And you're Ms. Gersten?


MS. GERSTEN:  Yes.


THE COURT:  Counsel, tell me who you are and you


represent.


MR. SAWYER:  Yes, sir, Judge.  Wesley Sawyer, I


represent Kevin Carter and Richard Davis.


THE COURT:  All right, Carter and Davis.


MR. SLYE:  Your Honor, I am David Slye, and I represent


Nationwide Mutual Insurance Company and Joseph Tirbovich.


THE COURT:  Spell that for me.


MR. SLYE:  T-i-r-b-o-v-i-c-h. 


MR. WILLIAMS:  Your Honor, I'm Reynolds Williams, I


practice in Florence.  I represent the Interinsurance


Exchange of the Automobile Club.


THE COURT:  Tell me that again.


MR. WILLIAMS:  Interinsurance Exchange of the


Automobile Club.


THE COURT:  I still couldn't hear you, that's my fault


not yours.  Tell me again.


MR. WILLIAMS:  It's Interinsurance, that's all one


word.  It's like Interstate Commerce except it's


Interinsurance Exchange of the Automobile Club.
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MR. DWORJANYN:  Peter Dworjanyn with Collins and Lacey.


THE COURT:  I'll have to get you to spell that for me.


MR. DWORJANYN:  D-w-o-r-j-a-n-y-n.


THE COURT:  And you represent?


MR. DWORJANYN:  Trust Guard Insurance Company and John


Ammendola, A-m-m-e-n-d-o-l-a.


THE COURT:  All right.


MR. DWORJANYN:  Thank you.


THE COURT:  Ms. Gersten, this is your motion, it's a


motion to continue.


MR. DAVIDSON:  Your Honor, I'm trying to -- I decided


to take the jury box for my desk.  Will Davidson, and I


represent the South Carolina Department of Public Safety and


Trooper Herbert Blackwell.


THE COURT:  Herbert Blackwell?


MS. GERSTEN:  Yes, sir.


THE COURT:  All right.  Good to see you.


MR. DAVIDSON:  Thank you, sir.


MR. SAWYER:  Your Honor, if I may real briefly, I


believe one thing that may help in terms of housekeeping and


moving things along, I don't know that any of the defendants


oppose the motion for continuance as it would apply to the


roster for the jury or an arbitration proceeding if one were


to take.  I think we would just oppose the continuance of


motions that are before the Court.
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THE COURT:  All right.  So collectively the defendants


do not oppose a motion to continue the actual hearing of


arbitration or a trial on the merits.


MR. SAWYER:  Is that right?


(All defense attorneys said yes.)


THE COURT:  Is that what you're asking to continue and


let us go for the requested motions today, Ms. Gersten?


MS. GERSTEN:  Well, sir, before we get started I


thought we were having a court reporter here.


THE COURT:  We do.


MS. GERSTEN:  Oh, Michael, I didn't know you were the


court reporter, I just wanted to make sure.  And my mother,


Ivanka Ayoub, is also a claimant in the arbitration and a


plaintiff in the civil action.


THE COURT:  All right.  I'm here, I'm a Judge, I've


been assigned to hear these cases.  They're consenting to


you continuing the trial on the merits of the arbitration


and the civil litigation but we've got some motions to hear


today, do you understand that?


MS. GERSTEN:  Yes.


THE COURT:  Are you ready to go forward on those?


MS. GERSTEN:  Yes, sir.


THE COURT:  All right.  Mr. Clerk, again, that puts us


with the Mr. Sawyer's motion to strike?


MR. SAWYER:  Yes, sir, Your Honor.
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THE CLERK:  Correct.


MS. GERSTEN:  Objection.


THE COURT:  All right.  Wait just one second, you're


getting ahead of me.  All right.  What is your objection?


MS. GERSTEN:  My objection is he can't do a motion to


strike because he already did an answer.  The rules say


you've got to do a strike before the answer and he answered


before the strike.


THE COURT:  What rule says that?


MS. GERSTEN:  Sir, I put it in my paperwork, it's in my


record here that says -- I would need a minute here.


MR. SAWYER:  Judge, I can save us some time.  Rule 12F


says that in part, but then it also says at anytime the


Court may order stricken from any pleading any insufficient


defense or any/or redundant immaterial pertinent or


scandalous matter.  So the rule says the Court can do that


at anytime.  And in my experience the common practice is to


file an answer and a motion to strike simultaneously,


because we're not moving to strike the entire complaint,


we're moving to strike portions of the complaint.


THE COURT:  And you served them simultaneously?


MR. SAWYER:  I did, yes, Judge.


MS. GERSTEN:  But I still object for the record


because, sir, the rules say it's got to be before.


THE COURT:  All right.  I overrule your objection.
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MS. GERSTEN:  Excuse me?


THE COURT:  I overrule the objection and we'll go


forward on the motion.


MS. GERSTEN:  What is it, you said you overruled?


THE COURT:  Yes, ma'am.  We will go forward with the


motions.  I'm looking at Rule 12F and --


MS. GERSTEN:  I want to reserve my right to a motion


or --


THE COURT:  You do.  Once you say you object and I


sustain it you don't have to say you reserve your right,


it's automatically preserved.


MS. GERSTEN:  Okay.  I apologize.


THE COURT:  That's okay.  I understand you don't have


an attorney, but -- all right.  Let's go forward on the


motion to strike.


MR. SAWYER:  Thank you, Your Honor.  This is actually a


motion to dismiss or in the alternative a motion to strike.


THE COURT:  Oh, okay.


MR. SAWYER:  We have two actions as you recognize, I


believe, Judge, that have been consolidated into one action


by Judge Gibbons.


MS. GERSTEN:  Objection.


THE COURT:  Yes, ma'am.


MS. GERSTEN:  The consolidation is a void judgment and


that's what caused a lot of confusion, I apologize.  But
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Judge Gibbons didn't allow me to have an arbitration when


the rules say that I'm allowed to have an arbitration.  It


doesn't prejudice anybody, it's an alternative dispute


resolution and Rule 12 of ADR is where I derive that from.


THE COURT:  Well, but I was told by the clerk earlier


today that Judge Gibbons regardless of what -- has


consolidated the two cases.


MS. GERSTEN:  But I never had a hearing so he violated


my fair due process law.


THE COURT:  Well, that would be something for you to


appeal, I can't change what Judge Gibbons has done.


MS. GERSTEN:  Well, then it wouldn't be an appeal, sir,


because it's an alternative dispute resolution.


THE COURT:  Well, I'm not going to sit here and argue


with you, and I'm not saying that I'm the pinnacle of legal


knowledge, I have to --


MS. GERSTEN:  I apologize, sir, I can't hear you.


THE COURT:  Is that on now?  Let me speak into it.


Mr. Sawyer, what do you have to say about that?  I'm trying


to dig my way through it.


MR. SAWYER:  Yes, sir, Your Honor.  Very briefly, these


cases started out as two different cases.


MS. GERSTEN:  Objection, it did not start out as two


separate cases, sir, that's not true.


THE COURT:  Well, let's hear from him and then I'll
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give you an opportunity to tell me --


MS. GERSTEN:  As long as I can reserve my objections.


THE COURT:  Well, you don't have to object to every


word.  What you have to do is hear what he says and then


respond, do you understand?  It's like a tennis match, he


gets to play his ball and then you get to return serve


however you wish.  I'm not trying to squelch you or prevent


you from asserting any rights you may have, but I think you


are very well protected if he presents something and then


you present the other side.


MS. GERSTEN:  Well, do you object to me yelling


objection when I hear something --


THE COURT:  No.  I don't object to your objection, you


object -- go ahead.  At this time I'm finding that the cases


are consolidated at least for me hearing these motions, not


for trial, I don't know about that.


MS. GERSTEN:  That's much better, thank you.


MR. SAWYER:  Judge, by way of background, Ms. Gersten


originally filed a property damage arbitration case, and


then subsequently filed an action in circuit court for


bodily injuries.  Both cases arise out of the same


automobile accident that occurred on March 19th of 2015.  It


was an accident between a vehicle operated by Ms. Gersten


and a vehicle operated by one of my two clients, Kevin


Carter, and owned by Mr. Carter.  There's no dispute that an
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accident occurred.  There's no dispute that both claims seek


damages out of that accident.  Ms. Gersten, I understand,


represents that the property damage arbitration seeks the


property damages from that accident --


THE COURT:  Well, let me -- this comes across my mind.


Did she file for a third person arbitration?  Did she file


under the arbitration statute?  Because she mentioned


alternative -- the ADR code, Alternative Dispute Resolution,


those rules wouldn't apply to a statutory arbitration.  Did


you ask for a three judge or a three lawyer panel to


arbitrate the property damage under that statute?


MS. GERSTEN:  I did.  But the Rule 12 that I'm


referring to is a nonbinding arbitration hearing and an


award, which the rules would apply.


THE COURT:  Well, I disagree with you on that but you


can appeal me.  We're talking about two different things.


Arbitration a is a statutory procedure.


MS. GERSTEN:  Yes.


THE COURT:  The rules for that would be applied -- I've


never heard of any rule issue involving that, but the


alternative -- that's not -- in reality it's sort of an


alternative dispute resolution but I don't believe it falls


under the alternative dispute resolution like mediation and


arbitration for a matter that's brought in civil court.  


MS. GERSTEN:  I disagree, sir.  
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THE COURT:  I just wanted to clear up what I see as the


posture.  All right, go ahead.


MR. SAWYER:  Thank you, Judge.  And it was the under


statute arbitration statute for property damage claims,


that's what it was filed under seeking a three panel


arbitration through the process through the circuit clerk of


court.  The second action being the circuit court action,


but there's no dispute they both arise out of the same


automobile accident.  The arbitration case in addition to


naming Kevin Carter named a slough of other defendants and


had allegations about insurance and about all sorts of other


things, I think it was about a 200 paragraph complaint.


When Judge Gibbons saw that, I think rightfully so, and


several things moved me to argue this is not within the


confines of the statutory property damage arbitration, and


seeing that Judge Gibbons said, "That's right.  I'm removing


it from arbitration now that we've got two circuit court


actions that both deal with the same auto accident with the


same plaintiff they're supposed to be formed into one case."


And the Supreme Court set that precedent back in the 1920's


and 30's, I think the common law goes back well before that,


that you can't bring two actions to recover from one


accident.  It's all supposed to be done in one action.


MS. GERSTEN:  Objection.


THE COURT:  Overruled.  Go ahead.
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MR. SAWYER:  Okay.  So Judge, that's where we are


today.  Today we have a consolidated case of the circuit


court case, and we have three plaintiffs.  The arbitration


case originally had Ms. Gersten.  She did attempt to add her


mother, Ms. Ayoub, who is here.  The circuit court actions


has Ms. Gersten, her mother Ms. Ayoub, and her brother,


Daniel Hubbard, who I don't believe is here today and is not


represented by an attorney.  That at least gets us to where


we are now, which is a lot of background.  The motions are


simply this, first of all we move to dismiss when there was


a separate arbitration case, move to dismiss that case under


Rule 8 because there was the pending circuit court action.


Under the Flickner (phonetically) case, which is the South


Carolina Supreme Court case, it's 182 southeast 104, it's a


1935 case.  The South Carolina Supreme Court held that a


plaintiff can't bring separate actions, can't split their


causes between bodily injury and property damage.  Once you


choose to bring the bodily injury case you have to bring


everything in under it.  So that's from the Supreme Court,


it's well established precedence, and therefore the property


damage case, once the circuit court action was filed was


duplicative under Rule 12 and it should have been dismissed.


So that gets rid of that case.  And Judge, to give you an


idea of where we're heading, my goal by the end of this


argument is to show what we should have, despite all of this
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pleading and everything else, what we should have at the end


of this day is an action between Heidi Gersten and Kevin


Carter for negligence.  We've got a few steps to take to get


there but that's where we're headed.  Hopefully I'll walk us


through that logically, I'll do my best.  So that gets rid


of the property damage arbitration case and gets us down to


one action, I think that's the easiest and first step.  The


second step, of course, is dealing with all the various


claims in the circuit court complaint.  This names the


insurance companies, it names Joe Tirbovich, an insurance


adjustor; it names John Ammendola, who is CEO and President


I think of Grey's Insurance; it names the Department of


Highway; it names the investigating trooper; it names GM,


who manufactured the van that Ms. Gersten was operating,


although I don't believe they've been served.  It names a


lot of different entities for a lot of different claims.  If


you look at the complaint, though, Judge, the only factual


allegations that would support any cause of action are the


facts alleged against Mr. Carter.  And, Judge, I represent


Mr. Carter, at the end of the day I expect him to still be


in this case.  He's got a covenant not to execute dealing


with the bodily injury claim, but I do expect him to still


be in the case at the end of the day.  As to Richard Davis,


who is my other client, the allegation against him is that


he co-owned the Honda Ridgeline that Kevin Carter was
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driving at the time of the time of the accident, and as a


co-owner negligently entrusted, I guess, the vehicle to the


other owner of the vehicle, Kevin Carter.  As a factual


matter that's not true, but for purposes of the motion to


dismiss I know that the facts don't necessarily matter.  But


more importantly, Judge, you can't negligently entrust a


vehicle to the vehicle's owner.  All of the courts that have


looked at that as far as I can tell across the country say


that's not a valid claim, because the owner who is driving


the vehicle at the time of the accident has a right of


possession.  So you can't be liable for letting somebody who


has a right to possess the vehicle possess a vehicle, Judge.


And I think for that reason, Judge, the claim against


Richard Davis, the co-owner, should go out the window.  At


that point it leaves all the other co-defendants.  And


simply put, Judge, those can be put up into two balls:


Claims against the insurance companies, and claims against


the Department of Public Safety, and the trooper.  The


claims against the insurance companies appear to try to


assert a breach of contract action and what might be some


form of third party bad faith action.  And I say might


appear because there aren't facts that really explain all of


this, but that's my best gleaning from the complaint.  Well,


there's no allegation of any contractual provisions that


were breached so there's no statement of any claim for
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breach of contract in any of the complaints.  And South


Carolina doesn't recognize third party bad faith, that's the


Cleckley case that's cited in our motion and the


co-defendant's motions, it's well established law, which


means there's no Standing for Ms. Gersten, or Mr. Hubbard,


or Ms. Ayoub to file any third party claim against


Nationwide or Joe Tirbovich either.  So all of those claims


are not -- there's no facts to support them, and they are


not legally supported.  For those grounds all of those


co-defendants and on the insurance side of things, which


would be Interinsurance Exchange, Trust Guard, John


Ammendola, and Joe Tirbovich should be dismissed.  That


leaves us with Heidi Gersten and Kevin Carter, the


Department of Public Safety and Trooper Blackwell, and GM.


GM is real easy.  There's no allegations of any product


defect that caused any injury to Ms. Gersten in the van.


There's no allegations of a component of the van that


malfunctioned, they're gone.


THE COURT:  What are the allegations by Ivanka Ayoub.


Was she a passenger?


MR. SAWYER:  She's not, Judge.  Ms. Gersten was alone


in the vehicle.  Ms. Ayoub claims a claim for loss of


consortium for her daughter' injuries, and apparently that's


what Mr. Hubbard claims.  Now, with Mr. Hubbard not being


here I would move to --
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MS. GERSTEN:  Objection.  He's not saying truthfulness


on some of that -- my mother, Ms. Ayoub, owned the vehicle.


THE COURT:  Okay.


MR. SAWYER:  Mr. Hubbard is not here.  With him not


being here and not being represented I would move to dismiss


him for failure to prosecute since we're here for a motion


to dismiss anyhow.  As to the loss of consortium claim for


Ms. Ayoub, Judge, the South Carolina Supreme Court in Doe


versus the County of Greenville School District case said


that the only consortium cause of action we recognize in


South Carolina is a spousal loss of consortium, and the only


reason that we recognize that is because there's a statute


that creates that right.  And the what Supreme Court said in


the Doe case was, "All right.  If the General Assembly


recognizes it here and doesn't recognize it for filial


consortium, then there is no filial consortium in South


Carolina.  So that's the law in South Carolina.  There is no


claim for filial consortium under our law, which means that


cause of action should also be gone.  And I think that gets


us down to the Department of Public Safety and Trooper


Blackwell.  The allegations against them are essentially


that they didn't do enough of an investigation after the


accident.  Well, Judge, I don't think that there's any legal


duty that creates a tort claim against the Department of


Public Safety to conduct a certain level of investigation
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after an accident, and even to the extent there is a duty it


didn't create any injuries here.  The injuries here resulted


from the accident, not from the investigation.


MS. GERSTEN:  Objection.  It's not accurate, that's not


the claim.


THE COURT:  Well, what he's saying is that something


that happened after the accident couldn't be what the law


calls a proximate cause of the accident, and, of course,


there's got to be proximate cause of the accident for there


to be the proximate cause of any injuries or damages.


MS. GERSTEN:  I understand that, sir.  It's a little


more entailed, though.  Because the trooper originally was


not -- and I already spoke with Trooper Blackwell, he's a


fine man, but he said he's not qualified or trained to do


accident reconstruction and it prevented me from getting


counsel, because the early --


THE COURT:  All right.  Let Mr. Sawyer finish and then


I'll hear all of your --


MR. SAWYER:  Thank you, Judge.  There's no duty to


investigate on the part of the DPS, the Department of Public


Safety.  And, of course, their counsel is here, I'm sure he


can elucidate that a lot better than I can.  But with no


duty, there's no breach, there's nothing that can create a


causative action, plus there's an issue of proximate cause


for damages.  So now we've got two cases boiled down to one
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case, all of the other defendants are gone, and we've got


Heidi Gersten versus Kevin Carter.  The last part of my


argument -- I'm almost done.


THE COURT:  Okay.  I'm having to think as we go along.


Wouldn't Ms. Ayoub have -- she should be the proper party in


the arbitration action to begin with, right?  Not Ms. 


Gersten.


MR. SAWYER:  The problem -- that's right.  The problem


with that part of the claim, Judge, was that Ms. Ayoub was


added to the arbitration case, the filing for adding her was


filed after the statute of limitations.


MS. GERSTEN:  Objection.  The rules don't say that.


The rules say that an amendment can be made before service,


so I filed the arbitration and mistakenly left my mother's


name off, and when I saw that I remedied it.  They have no


prejudice because when they were actually served they were


served with her name attached.


MR. SAWYER:  Judge, briefly to respond to that so we


don't have to do too much back and forth.  Rule 5D says two


things:  One, the summons and complaint shall be filed


before service, and two, that anything that doesn't have to


be filed before service has to be filed within five days of


service.  Well, Mr. Carter and Mr. Davis were served on


March, I believe -- I've got a timeline here -- they were


served on March 17th, and the amended complaint wasn't file
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until March 27th, 10 days later.  The Court of Appeals in


what is albeit an unpublished decision, Venture Engineering


Inc. versus Algerie (phonetically) it's a 2008 Westlaw


9832815 held that when an amended complaint is served and


not filed within the five day time period, it's treated as a


nullity at least until it's filed.  Well, Judge, it wasn't


filed until after the statute of limitations, and it's an


amendment adding a party, which means it can't relate back,


there's case law on that, too.  So if it's filed after the


statute of limitations outside of the time required by Rule


5D and it can't relate back because it adds a party, then


it's void, the statute limitations applies.  And on top of


all of that, Judge, there was no amended summons but they


added a party.  If you add a party you can't just do an


amended complaint, you have to do an amended summons, and


there was never an amended summons that was issued and


served.  So again, with all due respect, Ms. Ayoub's


property damage claim, it's gone by way of statute of


limitations.


MS. GERSTEN:  And I object to that.


MR. SAWYER:  So Judge, finally, the last part is,


there's about 18 different causes of action in the circuit


court bodily injury common pleas complaint.  Most of them


attempt to just broadly state the elements of causes of


action, they go from fraud to duress to also sorts of other
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claims.  We really don't need to go through them item by


item, because Judge, if you just take a mere glance at it


you'll see that they don't allege any facts.  And most of


the allegations, mostly the captioned causes of action,


don't even allege the elements, but in South Carolina you


can't just allege elements, you have to allege facts.


MS. GERSTEN:  Objection, because it's been amended.


He's talking about the original but it has been timely


amended since then.


MR. SAWYER:  I'm talking about the complaint that I


think -- is there a new one that was filed with the Court?


MS. GERSTEN:  Yes.


THE COURT:  You served it on the other party?


MS. GERSTEN:  Yes.


THE COURT:  When did you do that?


MR. SAWYER:  Judge, I think that there is an amended


one that the parties are receiving right now in the mail.


Was it just mailed this week?


MS. GERSTEN:  It was mailed timely before -- about 15


days before the court, ten days plus five days for mailing.


It was mailed on time.  


THE COURT:  Well, you attempted -- you filed an amended


complaint after the parties had answered.


MS. GERSTEN:  Actually not all of their answers.  The


last party that was actually served was July 15th,
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July 15th, and you have 180 days before this can even go on


to a jury roster.  And the last party hasn't even finished


their time that they're allowed to have to answer, they're


still in the answer.  That's why this whole thing -- all of


these motions are premature, sir, the pleadings are not


closed.


MR. SAWYER:  Judge, can I approach?  


THE COURT:  Yes.


MR. SAWYER:  This, I believe, is the amended complaint


that she's referring to dated August 29th of 2018.  Judge,


you'll notice from looking at that complaint again, the


exact same argument I was just going to give you still


applies, which is there's no factual allegations that


support the very many causes of action that are asserted in


the complaint, and cursory glance will reveal that, and


therefore all of those causes of action with the exception


of the negligence claim should be dismissed.  And that gets


us down to where we should be, which is Heidi Gersten --


THE COURT:  But any amendment under the Rule 15A, once


responsive pleadings are filed then you would have to have


leave of the Court to amend.


MR. SAWYER:  Well, Judge, the problem with the amended


complaint, we're going to argue the exact same issues


because it alleges the same substance with the same defects.


THE COURT:  I understand.  I'm just tying to get the
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procedure of where we are.  Okay.  Go ahead.  I've got now a


copy in my hand, a copy of the amended complaint.


MR. SAWYER:  And if she doesn't have leave that makes


it easier, of course, Judge.


THE COURT:  Thank you.  


MR. SAWYER:  So Judge, that gets rid of everything.  It


boils it down to what it should be, which is a complaint


against Kevin Carter by Heidi Gersten for negligence, it


simplifies this case into what it should be.  If there are


any UIM carriers they can be properly served pursuant to the


UIM statute.  And if there are any valid claims against any


insurance companies, none have been alleged, but if there


are they need to be dealt with in a separate legal action


and the law on that is clearly cited in everybody's motions,


I believe, and certainly in my motion.  So Judge, that's


really the substance of it.  We also have a motion to strike


a lot of the various allegations in the complaint as being


improper under Rule 12F, some of them dealing with the


investigation, which you just ruled on two motions ago, some


of them dealing with personal identifying information, some


dealing with various other aspects of the case.  Those are


set out in the motion.  I don't want to belabor the point


especially with the amended complaint, because I think we


would have to go line by line through the amended complaint


on the motion to strike, so I don't think we need to waste a
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lot of the Court's time on that issue now.  We can deal with


it at a subsequent point if we need to.  Thank you, Your


Honor.


THE COURT:  And anybody else on behalf of any of the


defendants?


MR. WILLIAMS:  I would like to speak if I may, Your


Honor, very briefly.  I'm Reynolds Williams again for


Interinsurance Exchange of California.  The only allegation


in the complaint against my client is that they are -- that


they insured Mrs. Gersten at the time of the this wreck, and


I think they're entitled to be dismissed for failure to


state a claim of facts constituting a cause of action.  In


addition my client -- I have filed an affidavit that has not


been contested from an appropriate executive officer of my


client, a vice president --


MS. GERSTEN:  Objection, hearsay.


MR. WILLIAMS:  And I filed an affidavit in support --


THE COURT:  I overrule your objection.  It's motions,


you can rely on affidavits.


MR. WILLIAMS:  I filed that affidavit in support of my


motion for summary judgment in the -- and it was filed on


April 24th of this year.


MS. GERSTEN:  Objection.  I never received a summary


judgment.  I've never received a summary judgment.


MR. WILLIAMS:  It was placed in the United States Mail
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for delivery to the plaintiff, Your Honor, and filed with


the Court.  It's the affidavit of Gayle Lewis, who says that


my insurance company has no -- is not licensed in South


Carolina, has no offices, no agents, no property, no


policies issued, no employees, no address, no vehicles, and


does not even advertise in South Carolina.  In other words,


it has zero contacts.  It does not conduct business in the


state period.  So it has -- it does not have minimum


contacts with the State of South Carolina, so this Court


would not have jurisdiction over it.


MS. GERSTEN:  Objection.  You would have jurisdiction


under the long armed statute.


THE COURT:  Under the what?


MS. GERSTEN:  The long armed statute.


THE COURT:  I'm familiar with the long term statute,


but how would the Court have jurisdiction with somebody who


has no minimum contacts with the state?


MS. GERSTEN:  Because they're providing services in the


state.


MR. WILLIAMS:  I have an unchallenged affidavit that we


don't do that.


THE COURT:  The affidavit states that they don't


provide services.


MS. GERSTEN:  But it's hearsay, objection.


THE COURT:  Well, I can accept what's stated in the
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affidavit for the purposes of the motions.  Go ahead.


MR. WILLIAMS:  In addition, Your Honor, I think the law


in South Carolina is clear that insurance companies do not


get to be named as parties in causes of actions seeking to


determine liability for an accident.  And I also -- in my


brief I cited a case of the South Carolina Supreme Court, it


is Doe versus South Carolina -- I think the citation is --


MS. GERSTEN:  Objection.  Because allowing it -- he


hasn't answered the amended complaint that I gave to you.


THE COURT:  I've got the amended complaint in my hand.


MR. WILLIAMS:  Your Honor, that amended complaint we


would argue is A, I haven't been served with, I've never


seen it, never laid eyes on it; B, it was improper for her


to file it.  Because I filed my motion to dismiss this --


the complaint that I know about I filed on the day after


service, which was, in fact, July -- I filed it on July 25th


of this year, which is more than 30 days prior to, of


course, August 29th and she doesn't have leave with the


Court.  But in any event, the case to which I was going to


call Your Honor's attention is Doe v. Greenville County


School District, 651 Southeast Second 305 at page 308, in


which the Supreme Court makes it crystal clear that there's


no cause of action for a maternal loss of consortium or


filial loss of consortium in South Carolina, and no parents


and no siblings have such a cause of action.  
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MS. GERSTEN:  Objection.


THE COURT:  What's your objection?


MS. GERSTEN:  I am here to write history.  That might


be some case law but this is new case law right here.


THE COURT:  All right.  Thank you.  Objection


overruled.  I have to go on precedent so I have to follow


the law.


MR. WILLIAMS:  And finally, Your Honor, I think it's


finally, Mr. Hubbard is not here.  I wrote Mr. Hubbard a


letter and informed him that if he were not here at this


hearing that we were moving to strike his complaint for


failure to prosecute.  And I sent him a notice, a copy of


the Court's notices of the hearing and a copy of what


motions would be pending at this time.


MS. GERSTEN:  Objection.  I'm not familiar with that.


THE COURT:  Well, that's dealing with Mr. Hubbard.


Mr. Hubbard's claim is separate from yours.


MR. WILLIAMS:  I sent similar notice to Ms. Gersten and


similar notice to Ms. Ayoub since each of them is


representing themselves.  Ms. Ayoub is here and Ms. Gersten


is here so I don't make that motion with respect to them.


And at the risk of repeating myself, with the interruption I


lost my train of thought a little bit, but I don't believe


that the complaint fails to -- I don't believe that the


complaint states facts constituting a cause of action
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against the Interinsurance Exchange, because the only fact


about it stated in the complaint is that it insured


Ms. Gersten at the time of the accident.  I don't know think


that's a cause of action to be an insurer of a person.


Thank you, Your Honor.


MR. DWORJANYN:  May it please the Court?  I'll try not


to cover too much of the same ground and I would adopt their


arguments.  I represent -- sorry, Your Honor, Pete


Dworjanyn, and Trust Guard Insurance Company, and John


Ammendola.  But I do have to say some things specific as to


Mr. Ammendola.  He's the President and CEO of Trust Guard


Insurance Company.  The Court lacks personal jurisdiction


over him -- first going to both -- of all of the pleadings,


the plaintiffs don't make any allegations as to Mr. 


Ammendola whatsoever.  And in the common pleas lawsuit he's


in the caption and that's it, there's no factual


allegations.  And in the arbitration action it says he


violated Improper Claims Practices Act but there are no


facts as to it.  There's no allegation that would bring


him -- there's no allegation as to his state of residency,


where he works, what he does, anything, just his name is in


the pleadings.  He hasn't been served with the complaint, so


it's --


MS. GERSTEN:  Objection.  He has been served and I have


proof of service here.
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MR. DWORJANYN:  They mailed the complaint to Trust


Guard Insurance Company, but Mr. Ammendola did not sign for


it, and as a person being sued individually they would have


to serve him personally so they haven't served him


personally.


MS. GERSTEN:  Objection.


THE COURT:  Overruled.


MR. DWORJANYN:  And finally and most importantly, there


are no allegations against Mr. Ammendola period, and there


are no allegations against Trust Guard Insurance Company.


Now, the reality is is that Trust Guard Insurance Company


had a property damage policy on Ms. Ayoub's vehicle that's


owned by Ms. Ayoub, the co-plaintiff, that's true, but they


didn't insure Ms. Gersten or Mr. Hubbard.  


MS. GERSTEN:  Objection.  


MR. DWORJANYN:  And there are no allegations in any of


the pleadings as to anything that Trust Guard did or did not


do.  I know that that point has been stressed before, but


there's causes of action listed but there are no facts to


support a cause of action.  It's kind of impossible to


defend a complaint where they don't say you did anything.  A


legal conclusion isn't a cause of action.  And I don't want


to waive this and I've got to argue it at this time, Your


Honor, I do have one other motion.  So I've got motions to


dismiss Mr. Ammendola and Trust Guard, and I also have a
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motion to quash discovery, which this might be moot


depending on what the Court does.  But in the arbitration


action, which was joined with the common pleas lawsuit


consolidated, the plaintiffs served 62 requests to admit, 32


interrogatories, and 22 requests for production, which


don't -- aren't directed to any of the defendants.  If you


don't mind I'll hand it up because I didn't put it in the


record.  It's just these broad based allegations, almost all


of which don't have anything do with insurance, but they


really address the property damage claims.  And, you know,


with respect to the request to admit they exceed the


possible numbers of requests to admit --


MS. GERSTEN:  Objection.  No, I didn't.


THE COURT:  Overruled.


MR. DWORJANYN:  If the case is going to go forward


against any party I would ask that the Court require the


plaintiffs to tailor their discovery requests to the


appropriate parties, and to limit her requests to admit to


the correct number of requests to admit.  But that being


said, the cases against Trust Guard and Mr. Ammendola, Your


Honor, should be dismissed.  Thank you.


MR. SLYE:  Your Honor, David Slye on behalf of


Nationwide and Joe Tirbovich.  I also adopt the arguments of


counsel, and I would appreciate Mr. Sawyer's recitation of


where we were going and I wholeheartedly agree with that.
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THE COURT:  Who is Tirbovich?


MR. SLYE:  Tirbovich it an adjustor for Nationwide, and


then Nationwide is the liability insurance carrier on the


vehicle that was being driven by Kevin Carter.  So that's


Nationwide's role in this.  At this stage of the proceedings


it's not appropriate for the liability insurance carrier or


their adjustors to be involved any way in a property damage


arbitration or a lawsuit where they're litigating liability


and an automobile accident case.  And so at this stage


certainly Nationwide and Mr. Tirbovich should be dismissed.


That's clearly established in Cleckley versus Northwestern


National, 338SC131, that's already been mentioned here


today.  As it relates to the common pleas action, or the


arbitration action, Mr. Tirbovich, to my knowledge, has not


been served with any of these documents.  He's been named as


an individual --


MS. GERSTEN:  Objection, he's been served.


MR. SLYE:  To the extent he's been served, Your Honor,


I haven't seen anything supporting that at this time.  The


only allegation in the common pleas case is that Nationwide


does business in North Carolina, that's it.  The rest of it


is just a recitation of the elements of the case and


generically labeling things as defendants.  As has already


been mentioned, that's insufficient under South Carolina law


to form the basis for any of these causes of action as it
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relates to Nationwide or Mr. Tirbovich, and therefore the


causes of action -- or both complaints in both cases should


be dismissed.  But again, I just adopt the arguments that


have already been set forth, I think they apply equally to


all of the insurance companies.


THE COURT:  All right.  Thank you.


MR. DAVIDSON:  Will Davidson on behalf of the Highway


Department and Trooper Blackwell.  Your Honor, counsel was


correct in regard to where we probably ought to end up at


the end of the day.  My motion was filed on -- in such a


time frame that probably her amended complaint would be


applicable to my case.  My motion, however, not only applies


to the original complaint but the amended complaint, and the


reason being, Your Honor, in the original complaint she


really never set forth any factual basis for her claims


against the highway department, public safety, and Trooper


Blackwell.  In the amended complaint she now does set forth


some facts that deal with Trooper Blackwell, and therefore


the department, but it all centers around the accident


report that was prepared by Trooper Blackwell, and according


to her taking the pleadings as she has drafted them, later


amended by the MAIT Team, and that's paragraph 61, 62 and


63, she then claims that as a result of being given the


report on the day of her appearance in court, upon reading


the report she suffered damages.  Well, the fact that the --
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or troopers are required to prepare accident reports, and


number two, those accident reports are not evidence of lack


of due care and can only be used in a very limited time


frame of when the trooper is on the stand to help refresh


his memory.  They are not the basis for any liability or any


claim of negligence in this case.  So it's our position, you


know, under our motion that she did not set forth a valid


claim against the department, because the department's


duties and Trooper Blackwell's duties are, in fact, public


duties that apply to the public at large.  Under the case of


Rayfield versus Pardon and Parole Board, and Arthur versus


Akin County, and other cases that deal with public duty, and


it goes back to originally Parker versus Brown, which is the


original case that decided that there was a public duty


issue in South Carolina, a citizen, and in this is


Ms. Gersten from Florida, would not have the ability to


bring a claim against the department, or for that matter the


trooper, because the only duty exists is that of a public


duty, and that public duty does not give rise to a private


right of action, number one.  Number two, the damages she


sustained in this event occurred as a result of the


automobile accident which occurred in March of '15.


Therefore the post-accident report would not be the


proximate cause to give rise to any type of claim or cause


of action against either the department or Trooper
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Blackwell.  Next, Your Honor, under the Tort Claims Act


Trooper Blackwell is immune from suit and you have to sue


the department.  Yet the department in this instance is


complying with the law, which says they are to have their


troopers prepare accident reports, and under the Tort Claims


Act that is a new function.  Next, Your Honor, because the


cause of action originated as a result of her automobile


accident in 2015, this action on the face of the complaint


was brought in 2018.  Under the South Carolina Tort Claims


Act, be it the amended complaint or the original complaint,


there is a two year statute of limitations to bring a cause


of action against the department.  Last but not least, Your


Honor, she asked for punitives against everybody, including


me.  And as the Court is aware under both the common law and


under the Tort Claims Act punitives aren't recoverable in


this matter against the department.  So from the department


and Trooper Blackwell's point, whether I'm under the amended


complaint or under the original complaint, and I appreciate


Ms. Gersten submitting an amended complaint to clarify what


her claims were against the department, but even with that


clarification under the grounds that I have set forth, the


department and Trooper Blackwell insofar as he might have


any exposure in this matter, although I think under the Tort


Claims Act he's immune, we believe that the amended


complaint should be dismissed along with the original
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complaint against the department.  If the Court feels that I


need to file another motion I'll be glad to file another


motion, I'll be glad to come to another hearing, but for


economy's sake since everybody is here today I would just as


soon the Court go ahead and rule.  Thank you, Your Honor.


THE COURT:  All right.  Ms. Gersten, now I will be glad


to hear from you.


MS. GERSTEN:  Thank you, sir.  First of all I just want


to thank everybody for being here.  I'm here to remedy my


grievances along with my mother.  And it started out, sir,


where I read the law about this arbitration hearing for


property damage, and that was filed first, and everything


else came after when I realized it wasn't happening.  Now


I've been told that here in this courthouse they haven't


done many arbitration hearings, if at all, and I feel the


confusion comes from the consolidating of the two because


they're separate plaintiffs and separate defendants, similar


but separate.  And I would like to move the Court for an


opportunity to amend, because I understand it's the first


time I'm meeting Wesley, Mr. Sawyer, I've met him before at


the criminal when his client, Mr. Carter, was charged with


DUI.  I went to the sentencing and I met Mr.  Sawyer but


everyone else I've never met before.  I would like to have


an opportunity to amend the complaint with leave of Court so


that I can address everything they're saying.  I understand
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maybe the communication was off, and it's not an


unreasonable request.  I have come a long way, sir, and it's


not to delay anything, it's to present these facts, because


I'm an injured party and I just want to find my remedy.  And


I still feel that the arbitration hearing should go on


because it's state legislative and it would give the parties


an opportunity to bring everything together, and a lot of


their complaints have to do with -- the arbitration said you


don't need all of these formalities.  It didn't say you


couldn't use the discovery tools, but it said it wasn't


required, so I think there's a very misunderstanding with


what this is meant to be, that I wasn't supposed to be --


well, we -- my mother and I, we weren't supposed to be


restricted by all of these rules and regulations.  My


understanding was it was a summary procedure, we could just


bring everything in and if either side didn't like it then


we go to jury trial.  I decided to file, along with my


mother and my brother, other issues.  But I feel that I'm


totally prejudiced because they got merged together, which


through the balance of the time limits and through the


balance of what everything was supposed to be way off, and


if you're ruling still that you're not going to overturn


what I consider the void judgment of Honorable Mr. Gibbons,


I would like an opportunity to amend the complaint based on


their arguments.  So I move the Court for an opportunity to
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amend this complaint.  I may not know the exact case law,


sir, but courts advocate for people to have an opportunity,


First Amendment, Second Amendment, it's not unheard of.  And


also some of the things that they were saying centered


around the word shall.  Mr. Sawyer was speaking about


timeliness and things were done on a certain five days they


had to be filed, and I saw this, but I also know that


federal rules say that the only mandatory word is must.  So


I understand -- and a lot of this rides on this discretion


of you, sir.  And just so everybody knows, I'm sitting on a


pressure wound right now and so if I have a little issue


speaking I'm in a lot of pain.  I came from Florida, my


friend drove me, it was very hard to endure but I'm here


because it's important.  And I would like my opportunity to


remedy their arguments, because I put a lot of time and


effort into this.  My life was changed.  And I'm very, very


grateful to be here, and I'm so thankful that you are


listening, and I think that I have valid arguments, and


perhaps all the facts as they're saying did not line up with


the elements.  But just understand in the beginning it was a


summary, and then some of the arguments they said it was too


much, everybody says it was out of the scope of arbitration,


it was too much, too much information.  So when the civil


action was filed, it's true, I went along with my mother and


my brother, and we toned it down, we thought we were making
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it easier.  Now I understand what their arguments are, and a


lot of what they're saying I would like to examine the court


file, because I don't believe that some of these things have


been sent -- I do not remember any summary judgment being


filed.  I would like a motion to continuance for another


opportunity to remedy what they're saying.


THE COURT:  Well, I'm not going to second guess Judge


Gibbons, he's the administrative judge for this circuit and


this county and I'm bound by his ruling as far as the


consolidation, I'm not changing that, so the cases are still


consolidated.  If he's wrong in that somewhere down the line


a higher court than myself, either a Court of Appeals or the


Supreme Court can tell Judge Gibbons he did the wrong thing,


I can't.


MS. GERSTEN:  Okay, sir.  But just know that the time


that things were due was thrown off.  Common sense will tell


you that I didn't -- we didn't file until March 16th of 2018


for the second action.  At that point the arbitration had


all been served, everybody was served, and I have proof of


service for everybody right here right now.  And as a matter


the fact I would like to give this to you, sir --


THE COURT:  I don't need it.  I'm not concerned about


the times, the times are not going to be the basis for


whatever I do.  I'm not concerned about whether or not


something was served on time or not.
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MS. GERSTEN:  I don't understand that you mean that


you're not concerned with what time was.


THE COURT:  Well, let me let you finish your


presentation and then I will tell you what I think.  I'm


thinking now how I need to dispose of this and let me listen


to the rest of what you have to say before I do it.


MS. GERSTEN:  I didn't hear you.


THE COURT:  Just go ahead with your argument.


MS. GERSTEN:  Well, it's undisputed that Mr. Carter and


I had a collision.


THE COURT:  Everybody agrees with that.


MS. GERSTEN:  And I feel they want to sever away from


that, they feel it's a separate action because there's


breach of contract, and I feel that -- if it pleases the


Court, if you want to sever it I would still like to move


forward with my breach of contract issues.


THE COURT:  What kind of contract did you have with


Mr. Carter?


MS. GERSTEN:  No, not with Mr. Carter.


THE COURT:  What kind of contract did you have with any


of these people?


MS. GERSTEN:  With the Exchange --


THE COURT:  You had a contract with the Exchange.


MS. GERSTEN:  Yes, I did.  I had a half million dollar


policy, and my underinsured motorist was not paid, along
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with Trust Guard under insurance was not paid.  Nationwide,


I feel that they were very dishonest with me.  And I have a


recording of every single conversation I've had with every


single insurance company, and I can prove that what they


said to me was violations of many things, giving legal


advice.  Nationwide wanted me to settle with what we didn't


agree upon, and the gentleman was very rude on the phone.


And these are separate actions that I would like to present,


perhaps not the proximate cause of the collision but


definitely -- and even if you were to dismiss I'm still well


within the statute of limitations for breach of contract


actions.  So I would -- if you choose to sever I would like


an opportunity to amend my arguments and my facts, our facts


together about what had happened and why I am here today,


along with my mother.


THE COURT:  Anything else?


MS. GERSTEN:  Well, I mean, just going through the -- I


feel that the judgment of Judge Gibbons, Honorable Judge


Gibbons, is void for the record.  And I still feel I would


like to have an arbitration hearing and to discuss


liability, which I could not find anything that says


liability is at fault.  I believe that those are two


separate at fault and liability, especially when Nationwide


said that they accept liability, they accepted liability and


in my admissions they admitted that.
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THE COURT:  All right.  Anything else?


MS. GERSTEN:  I don't think that the pleadings are


closed.


THE COURT:  Beg your pardon?


MS. GERSTEN:  The pleadings are not closed.


THE COURT:  Why not?


MS. GERSTEN:  Because the time that the last person was


served, which was the South Carolina Department, was


July 15th, and this is a premature court hearing because we


haven't finished the pleadings and the discovery wasn't


closed.


THE COURT:  Well, I disagree.  I'm going to grant the


motions by the parties and ask each attorney to prepare an


order based on their presentation to the Court today,


including Mr. Hubbard's failure to prosecute, which will


leave the case with Ms. Gersten, and to the extent she has


an interest in the property I guess Ivanka Ayoub, against


Kevin Carter.  Of course, you would have a right to appeal.


Just like you have a right to appeal Judge Gibbons you have


the right to appeal my orders once you get them.


MS. GERSTEN:  I didn't understand what you just said.


THE COURT:  I am granting their various motions to


dismiss the claims again everybody but Mr. Carter.


MS. GERSTEN:  Everybody but Mr. Carter.


THE COURT:  Yes.
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MS. GERSTEN:  Thank you, sir.  Is that the end of this


proceeding?


THE COURT:  Beg your pardon?  Yes, it is.


MS. GERSTEN:  And I really truly appreciate you, thank


you so much.  


THE COURT:  All right.  Thank you.


(End of the hearing.) 


 1


 2


 3


 4


 5


 6


 7


 8


 9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25







July 28, 2022 Hearing Transcript in Case No. 2018-CP-12-00117;  
 







     1


STATE OF SOUTH CAROLINA 


COURT OF COMMON PLEAS 


COUNTY OF CHESTER 


2018-CP-12-00117 


Heidi Gersten 


Vs.


Kevin Carter 


 


(Webex Hearing) 


July 28, 2022 


Before the Honorable J. Mark Hayes 


APPEARANCES 


For the Plaintiff:  Heidi Gersten, Pro Se 


For the Defendant:  Wesley B. Sawyer 


 


Reported by:  Michael C. Watkins 


              Official Court Reporter 


 1


 2


 3


 4


 5


 6


 7


 8


 9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25







     2


THE COURT:  Thank y'all for getting together.  Is it --


do I say that correctly, Gersten?  Do I say that correctly?


MS. GERSTEN:  Oh, hi, yes.  This is Heidi Gersten.  Did


you receive my emergency --


THE COURT:  Ma'am, ma'am, ma'am, let me -- we're making


a recording of everything that's here, so let me start and


I'll get right back to you on that.  Okay?


MS. GERSTEN:  Oh, I didn't know, are you the Judge or


the clerk?


THE COURT:  I am the Judge, ma'am.


MS. GERSTEN:  I apologize, I didn't know.  I just


wanted to make sure that I put motion for a continuance


on --


THE COURT:  Yes, ma'am, we got your motion.  Let me


start this hearing and we'll get right back to you.  Okay?


MS. GERSTEN:  Okay.  I apologize, I didn't know that I


was connected.


THE COURT:  Thank you very much.  We've got -- this is


the matter that has been scheduled as Gersten versus Carter.


I've got this as being case number 2018-CP-12-00117, and


2018-AP-12-00074.  Prior to beginning this hearing I


received an email request from the plaintiff for a


continuance, as well as an attached 27 page memorandum.  I


was provided copies of an exchange of emails from plaintiff


and defense counsel indicating that there was not an
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agreement on the request for a continuance, so we will start


with the request for a continuance.  Ms. Gersten, I've


reviewed your memo and then I reviewed the -- Mr. Sawyer's


response where he did not agree to it.  Is there anything


else that you would like to add to your memo on the request


for a continuance?


MS. GERSTEN:  Well, other than I'm sitting in diarrhea


and urine at the moment being paralyzed with a pressure


wound, and I'm just not able to proceed properly like this.


This is very hard for me.  I didn't expect this, I got sick,


I didn't want this, but there were extenuating


circumstances.  And I'm a member -- a qualified individual


of the Americans with Disabilities, and it's also an


accommodation request under Title Two.  And everything that


I put in you called it a memorandum, the 27 pages, I


attached pictures in case anyone didn't believe me, and


they're graphic and gross, but this is part of being


paralyzed, this is part of it.  I ask for if anything a


small continuance so I can least clean up and not be like


this.


THE COURT:  Okay.  Thank you very much for that.  Mr. 


Sawyer, is there anything that -- I just received your


emails indicating that you did not agree with it.  Is there


anything else that you would like to add?


MR. SAWYER:  Judge, very, very briefly, and thank you
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for your time, Your Honor.  May it please the Court?  I


represent Kevin Carter who's the remaining defendant in this


case.  But just to give the Court context for the reason


that we don't consent to this continuance.  This case has


been riddled with motions for continuances and motions for


extensions.  On August 22nd of 2018, there was a motion for


a continuance filed by Ms. Gersten in connection with a


worsening pressure wound.  When this hearing was scheduled


last year on January 13th, on January 4th she also moved for


a continuance citing numerous other cases she was involved


in, and stating that she was a victim of a crime and had


litigation going on in Florida.  In the Court of Appeals she


filed, I believe, eight motions for extensions, four of


those referenced pressure wounds, one of them referenced


diarrhea explosions, and then other ones referenced other


reasons for request for continuances.  And then ultimately


the Court of Appeals dismissed the case when she failed to


comply with an order to provide information and to file a


return, and then it went to the Supreme Court and was also


denied there as well.  So, Judge, if we didn't have such a


long and repeated history of this it would be one thing.


The other thing that I would note, of course, is her motion


itself states she spends I can't remember if it was four or


five hours drafting the motion for a continuance.  She's


here by phone, the Court has accommodated by allowing her to
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attend by phone, so I don't think that the burden to


attending today's hearing is overwhelming given the


circumstances.


THE COURT:  Okay.  Ma'am, is there anything that --


since you're the moving party you get to close and offer me


anything in response what he just stated.


MS. GERSTEN:  Thank you.  He -- everything he's saying


is very misleading, because I've never once had this like


this, not like this.  And the pressure wound, yes, it's


ongoing, just like being paralyzed.  It's not something that


I can just say:  Well, you know, I mentioned I was paralyzed


everyday of my life and she keeps talking about being


paralyzed -- are you there?


THE COURT:  Ma'am, I'm listening to you.


MS. GERSTEN:  My phone -- I apologize, the phone, it


looked like it cut out, my apologies.  And this is the trial


court, he's bringing into the appellate court and those were


separate issues but still ongoing.  And this is unique


because those were -- you make an order to the appellate but


there's no oral hearing, so I was never actually sitting in


urine and feces like I am.  And when he says that I put it


took me five hours, yes, in between trying to swim through


my own diarrhea.  I mean, I hate talking like this, this


bothers me but this is my life.  I didn't want this.  And I


took the pictures and submitted them so that nobody thinks
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I'm making this up, because if I didn't the way he sounds,


the way Mr. Sawyer sounds, I'm just using this as an excuse.


But this is legitimate.  What am I supposed to do?  Okay?


And because this means so much to me I chose to go ahead and


just bypass what should be the first thing to do, which is


clean yourself up, because I knew that getting a continuance


would be challenging.  You don't think that I'm crying


inside thinking why?  Why now?  Well, I don't know.  This is


where I'm at and this is -- he doesn't agree.  I apologize,


but I have no control over my bowels and no caregiver, no


aid, nada.  I'm by myself right now.  And if you need more


proof I'll take more pictures.


THE COURT:  All right.  Thank you for sharing that with


me, and I'm very sorry to hear that you're going through


this situation that you've related to us.  All right.  These


are my options.  You know, we've prepared for this hearing,


these are old cases, they are dated 2018, actually one is


dated 2019 -- I'm sorry, they're both dated 2018, so these


cases need to bring -- need to move forward.  Due process


not only applies to the plaintiff but it also applies to the


defendants, and so both sides are entitled to fair process


that brings a reasonable resolution of the claims, or


counterclaim, or the positions of the parties.  So this is


what I'm willing to do, and I would like to get input from


the parties, the motions that apply that I have been told
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that I need to address, some of them actually don't apply,


and so I can summarily deal with those issues because I


don't think a resolution of those issues prejudice either


the plaintiff or the defendant in this case, they just need


some type of final resolution, so I will go ahead and take


care of the matters that have been assigned to me that just


need to -- they're like housekeeping matters as opposed to


substantive matters.  On the substantive matters, what I


would propose is I am actually assigned back into the


circuit the week of August 15th, I could schedule these


hearings since we will be doing these hearings remotely, I


can work back -- I can work the hearings back in the week of


the 15th, and then if that's not appropriate I could also


work in the hearings at some other time.  Again, given the


fact that Court Administration is allowing us to do remote


proceedings, the burden on the parties, as well as the Court


itself, will not be that significant to actually reschedule


this.  So, in short, I'm going to grant the continuance, but


before I grant the continuance we need to go ahead and get


this thing rescheduled.  So how does the week of August the


15th work for the parties?  And I'll let the plaintiff go


first.


MS. GERSTEN:  I'm just surprised that it's my brother's


birthday, and I mean, I want to say yes because I don't want


to delay, but I'm like of all days.
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THE COURT:  Okay.  Well, I'm not saying the 15th, I'm


saying the week of the 15th.


MS. GERSTEN:  Oh, okay.  Well, what day?


THE COURT:  What day would suit you?


MS. GERSTEN:  Well, if we could not have it on the


15th, just -- it's my brother's birthday, that's --


THE COURT:  Okay.  So any day, Tuesday, Wednesday,


Thursday, or Friday, that would suit you?


MS. GERSTEN:  That's fine.  And I will prepare


accordingly and make sure that I very much watch what I eat


more than ever, not that I have control, but yes.


THE COURT:  All right.  Then let's -- how about, Mr. 


Sawyer, do you have any conflicts that week that I need to


know about?


MR. SAWYER:  Judge, we'll make any day that week work,


thank you so much.


THE COURT:  Why don't we pick Thursday the 18th at


10:00.  


MS. GERSTEN:  That's August 18th at 10:00.


THE COURT:  Right.  The reason that I picked that date


is that I am assigned other court matters that week and it


would be easier for the Court if we did it later in the week


on a Thursday then at the beginning of the week, because I


would have other matters that possibly that it would


conflict with that I would have to take care of.  So that
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will give me enough time to get through some matters, so I


will hear y'all -- we'll get back together Thursday on the


18th, August 18th, at 10:00.  Okay?


MS. GERSTEN:  Can I interject one thing, though, as I'm


thinking about it?


THE COURT:  All right.


MS. GERSTEN:  Okay.  So my mother passed unfortunately


this year, I have not received the death certificate yet.


So I'm not even sure how I'm able to proceed, if I need an


attorney or if the power of attorney that she granted me,


the durable power of attorney is -- I'm not asking for legal


advice, but this becomes more complex because she is a


listed plaintiff and the owner of the van in controversy,


and I never expected or -- it saddens me that she passed,


but I don't know what to do at this stage concerning her


because I would like to move forward with her claim as well.


THE COURT:  Well, thank you for highlighting that to


us.  I -- you are right, I am not in a position as a Judge


that I can give legal advice.  But I will tell you that, as


I tell all pro se litigants, I'm of the very strong opinion


it's not a wise thing to do for a pro se person to ever


represent themselves in a court of law.  And so -- and this


is -- because very frequently pro se litigants, they are


held to the same substantive standard that lawyers are, and


lawyers have been -- not only received a formal education
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but probably have a lot of experience working through the


court system.  And I find in my experience as a Judge that


sometimes all too often the Rules of Evidence and the Rules


of Civil Procedure, which apply equally both to a pro se


litigant as well as litigant represented by an attorney,


will frequently in layman's term trip up a pro se litigant,


and that sometimes the merits of a proceeding are never


addressed because pro se litigants failed to comply with the


Rules of Evidence or the Rules of Procedure.  So I always


encourage pro se litigants to seek the advice of counsel,


and this is one of those times where I can express to you my


very strong belief that you do need to talk to a lawyer.  So


you asked my opinion on that so I expressed it to you.  I


would encourage you to do that, and if you do let the lawyer


know that we have this hearing scheduled for August 18th at


10:00.  


MS. GERSTEN:  Well, here is the thing, because now that


we're talking about my mom, I mean, I would like to have a


little extra time so I can do that because I wasn't


factoring that in, and I don't want to --


THE COURT:  Ma'am, let me suggest something to you.


You are a pro se litigant, you do not have the authority in


South Carolina to represent your mother, nor do you have the


authority to represent her estate, so any questions that you


would raise about that matter are premature and I would not
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want to put you in the bad situation of one day being


accused of practicing law without a license.


MS. GERSTEN:  No, I'm not doing that, that's why I'm


being forthright with the courts right now.  And I'm saying


to you that I would like to explore chatting with an


attorney to represent her I suppose as a deceased person,


but that would require more time.


THE COURT:  No, ma'am, it will not require more time


for the matters that have been assigned to me.  And so you


definitely -- I encourage you to go talk to a lawyer on


behalf of your mother's estate, you can do that between now


and the 18th.  And if you do talk to a lawyer and they


decide to represent the interests of your mother, they can


advise the Court and we can address those issues at that


time.  I think it puts the cart before the horse for me to


make any comments or to express anything about that without


having a proper person that can represent the legal


interests of that of your mother's estate.  Okay?


MS. GERSTEN:  I didn't understand what you just said, I


apologize, it's a lot to process.  


THE COURT:  In a nutshell, you need to go talk with a


lawyer because you can't represent your mother's estate.


Okay?  


MS. GERSTEN:  Not even with a durable power of


attorney?  
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THE COURT:  Ma'am, I can't tell you whether that would


suffice or not, but I can tell you that in my history it


would not.  But a lawyer may very well tell you differently


and I would look forward to receiving that argument from a


lawyer.  


MR. SAWYER:  Your Honor, thank you so much for your


time today.  This morning with this motion for a continuance


is the first time I have heard of Ms. Ayoub's death.  Can I


ask on the record of Ms. Gersten the date of Ms. Ayoub's


death?


MS. GERSTEN:  I didn't hear you, could you please


repeat what you just said?


MR. SAWYER:  Yes, ma'am.  I was wondering what the date


of your mother's death was.


MS. GERSTEN:  I was told January 11th of 2020.  I only


got information, being paralyzed I couldn't even be there.


THE COURT:  All right.  Now, I noticed in one of the


pleadings that beside your mother's name there was a


parenthesis that she had been deceased.  So you're informing


us all that your mother passed away in January of 2020?


MS. GERSTEN:  Yes.  No, no, no, '22, January.  Without


a death certificate I don't actually know, and I'm not


sure -- I mean, hopefully I get it before next -- you know?


It's in the process, I just don't have it handy and I wasn't


there, I only received the phone call from a relative --
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it's a long story, I'm not going to get into it.  So I don't


have all of the information other than that's approximately


to the best of my knowledge that's the date.


THE COURT:  All right.  Just be aware that we're not


dealing with the mother's issues, we're dealing with the


claim that you have brought.  We look forward to


receiving -- yeah.  I think you talk with a lawyer, a lawyer


will get involved and make the appropriate contact with the


court officials and with the lawyers on the other side.


Okay?  Well, listen, thank y'all very much for your time.


We will -- I'll see y'all, again, on August 18th at 10:00.


Now, part of the -- since we already know this far in


advance that I will be doing it, I'm sure the clerk of court


will do what they do, but my office will try to informally


not by any rule, but just as a matter of courtesy to the


parties in this case, we might be sending out some emails


just letting y'all know about anything that we think y'all


need to know about, you know, changes or stuff, but we'll be


in touch with y'all, but do look for notification.


MS. GERSTEN:  That's something I put into my order that


according to the rules the new -- the one issued by the


South Carolina Supreme Court, it says that a non-lawyer is


supposed to make written consent, which they never have.


And I put a stipulation that I will consent to receiving


court documents if the defendants also agree.  Otherwise I
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have not -- I have not consented to any receiving of


including the notice of hearing.  That was a surprise to me


because I have never received any documents via email


through the courts and --


THE COURT:  Okay.  I did notice in your motion for


continuance you did make other types of requests for relief.


Do you wish to argue those other types of requests for


relief?


MS. GERSTEN:  Well, yes, because -- this as a


self-represented litigant who is not an attorney admitted to


practice in this state may consent, it doesn't say must.  It


is not required in writing to be served by email and


designate an email address for service, and then a lawyer


may consent in writing to accept service by email from a


self-represented litigant.  So I'm not even aware if Mr.


Sawyer will accept service by email or not.


THE COURT:  Okay.  I tell you what, Ms. Gersten, if


we're going to argue these other requests that you have made


in your explanation in your 27 page memo wanting the


continuance, we'll just go ahead and do the motions today,


too, then we don't have to get back together in August.  I'm


coming to the conclusion that you have the ability and the


willingness to argue your motions of the other requests,


that I hear your motions, or your motion for a continuance,


so it's sort of coming -- it's sort of telling me that you
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have the ability and wherewithal to argue the other


outstanding motions.  Do you wish to proceed?


MS. GERSTEN:  We can just go to the 18th when I can at


least clean myself up.  I mean, it's interesting how the


will -- the human spirit that I have is greater than my


condition sometimes and how it can be flipped on me is


amazing to me.  No disrespect to you, sir.  I hope none of


you -- I hope none of you experiences being paralyzed


because it's not fun.


THE COURT:  And Ms. Gersten, I say this with all


sincerity, if there becomes a time in the course of this


litigation where you feel like that -- and you still want to


pursue in representing yourself, if there comes a time where


you feel like that you cannot physically or mentally or ever


however represent yourself, ask the Court for assistance in


having someone appointed to stand in your shoes.  Okay?


MS. GERSTEN:  I didn't know that was an option.


THE COURT:  Well, we can -- if you lack the mental


capacity or the physical capacity in order to represent


yourself there can be guardians appointed for you and we can


explore that as an option.  Of course, we would have to hear


from the other side whether they agree or disagree, but we


can try to find someone to actually be able to come to court


in an appropriate manner so that due process for both sides


is not violated.  Okay?
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MS. GERSTEN:  Well, I'm not claiming that I'm


incompetent, I want to be clear about that, and the law for


a vulnerable adult is not an issue of competency.


THE COURT:  Okay.  Well, if that ever gets to be a


problem you let us know.  


MS. GERSTEN:  Is that an issue of competency that


you're referring to?


THE COURT:  If you feel like ever you get to the point


where you can't represent yourself either due to physical


problems or a mental problem you let us know.  Okay?


MS. GERSTEN:  Well, you say physical or mental, so if I


said physical, which is what I'm in, that does not include


mental; is that correct?


THE COURT:  Those are two different words to this


Court.


MS. GERSTEN:  That didn't make sense to me, there are


two different words, mental and physical.


THE COURT:  Ma'am, I think you get my point, is that we


need to move forward with these cases.  


MS. GERSTEN:  I'm here in the sitting in my own feces


and urine because I get the importance.  I know that the


courts don't have the -- I mean, thank you for the


continuance but this is a hard road and I get it.  And I get


it.


THE COURT:  Anything else, ma'am?
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MS. GERSTEN:  I suppose I should put it in writing that


you don't think that I wanted to pursue more issues.


THE COURT:  Ma'am, I'm giving you the option, if you


want to pursue the rest of the issues we'll be more than


happy to go ahead and hear them absent some objection from


Mr. Sawyer.


MS. GERSTEN:  I get it.  I feel at this point -- my


brain is not 100 percent because of my situation right now,


I would like to clean up.  Yes.


THE COURT:  Okay.  So which will see y'all on the 18th.


If you have issues with Mr. Sawyer, I've never met Mr. 


Sawyer, don't know Mr. Sawyer, he's never appeared in front


of me, but you can reach out to him on any issues, and then


if you can't just reach out to the Court and we'll be glad


to be of assistance to you.  Okay?


MS. GERSTEN:  I agree.  I'm willing to be amiable with


you, Mr. Sawyer, like we have in the past, today was a


surprise to me.  


THE COURT:  All right.  Then we will see y'all on the


18th.


MS. GERSTEN:  Oh, how do I get my transcript?  How do I


get the transcript?


THE COURT:  Transcript?


MS. GERSTEN:  Isn't this a -- I was told that there was


going to be a court reporter.
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THE COURT:  There is a court reporter.  You need to


reach out to court administration and they can advise you


how the order the transcript.  Okay?


MS. GERSTEN:  Well, how do I reach the court


administration?


THE COURT:  If you had a lawyer that would be really


easy to answer, but court administration has a website that


you can go to.  Okay?


MS. GERSTEN:  What is the website called?


THE COURT:  I do not know it, but I generally look up


South Carolina Court Administration and it usually comes up.


MS. GERSTEN:  Do I get even a name of the court


reporter?


THE COURT:  Mike Watkins is our court reporter assigned


to us.


MS. GERSTEN:  Mike Watkins?


THE COURT:  Yes, ma'am.


MS. GERSTEN:  Okay.  And so I will just contact the


court administration.


THE COURT:  That would be my suggestion.  There might


be easier ways but I do not know.


MS. GERSTEN:  Okay.


THE COURT:  All right.  I will see y'all on the -- or


hear from you on the 18th at 10:00.


MS. GERSTEN:  Okay.  
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THE COURT:  Thank you very much.  


MR. SAWYER:  Thank you, Your Honor.  


MS. GERSTEN:  Thank you.


(End of the hearing.)  
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THE COURT:  Ms. Gersten, can you hear me okay?


MS. GERSTEN:  Yes, I can, sir.


THE COURT:  Okay.  And I can hear you fine.  Mr. 


Sawyer, can you hear me and Ms. Gersten all right?


MR. SAWYER:  I can.  It's coming in a little soft but I


think I will be able to make due, Your Honor.


THE COURT:  Okay.  If ever either of you cannot hear me


just let me know and I'll move closer to a microphone or


move around.  Thank y'all for getting together for the


reconvening of this hearing.  I have got -- according to


what was submitted to me by the Clerk of Court's office


we've got four -- well, five motions that were given to me


to be heard.  I did review them prior to our last time we


got together, also I reviewed them prior to us getting


together this time.  One of them I'm going just to throw out


there and suggest that I not address because it is the


plaintiff's motion to recuse or disqualify Judge Gibbons and


Judge Hayes.  The Judge Hayes that she's referring to is the


Judge John Hayes.  It is customary that, and I think that


the rules will provide that in the event -- well, first of


all Judge John Hayes is now retired so he would never hear


any of these cases -- that the motion to recuse or


disqualify would need to be addressed to the judge that


actually is being asked to be disqualified or to recuse


himself, so I would just put that one aside.  And that in


 1


 2


 3


 4


 5


 6


 7


 8


 9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25







     3


the event that ever Judge Gibbons is asked to address


anything that the plaintiff believes needs to -- that issue


of recusal or the issue of disqualification needs to be


addressed it can be addressed by him at that time.  Because


I don't -- it's not proper for another circuit court judge


to disqualify another circuit court judge, so I'm going to


move that one aside.  The other remaining four motions I'm


going to take in order of filing.  Some of them -- and by me


taking them in this order I don't want either side to


believe or to infer that there is some predetermined outcome


for the -- or how the motion should or should not be


addressed, I'm just going to take them just as they got


filed, because to me that chronologically makes the most


simple way to address them.  So the first motion is going to


be the plaintiff's objections and opposition to designation


of non-jury docket and motion to transfer to the appropriate


docket that was filed August the 22nd, 2018.  And it could


be that there's a history in this case that now some of


these motions are moot or no longer needs to be addressed by


the Court, but if that is the position, you know, let me


know, but I did not want to presuppose any type of argument


from anybody.  So with that being the first motion, Ms. 


Gersten do you wish to -- me to address that motion or hear


any further arguments other than what you've filed in the


written document?
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MS. GERSTEN:  Well, actually that was one that I think


that has already been fixed, hasn't it?  Or --


THE COURT:  Okay.  I couldn't tell.  I thought it might


have been but I'm not -- I didn't want to suppose anything.


I did view the file and it did look like that that one


probably has been resolved, so thank you for sharing that


with me.


MS. GERSTEN:  I mean, if I'm incorrect I'll address it


later, but that wasn't one of the ones that I was focusing


on today, but thank you for bringing that up.


THE COURT:  Certainly.  Thank you for sharing that with


me.  And then the next one, and it might be this is the same


type of resolution, plaintiff's motion to amend with or


without leave, plaintiff's motion to alter or amend judgment


or relief from judgment that's dated August the 29th, 2018.


Do you feel that that motion is still pending or needs to be


resolved in some way?


MS. GERSTEN:  Yeah, I do.  Let me get my documents for


that.  I just require a minute of patience, there's a lot to


sort through.  But honestly, I think before we get into


those, I think that my emergency motion that I filed on the


28th, there was some issues that were left unresolved, so


before I get to the amended one I think we need to talk


about my Title Two of the Americans With Disabilities


reasonable accommodation request.  Did you remember that
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one, sir?


THE COURT:  Ma'am, I do not have that one.  I have your


motion where you filed and asked for the continuance based


upon, you know, when we started the last hearing, and I


believe I granted your request for the continuance.


MS. GERSTEN:  Right.  But there was more on there.  As


I was proceeding to talk about it you very kindly said to


bring it up at the next hearing, so that's why I bring it


up.


THE COURT:  Well, thank you for bringing that up.


Let's bring that up in order, though, of filing and I will


be more than happy to address that at that time.


MS. GERSTEN:  Oh, okay, okay, okay.  That's fine if you


want to put that later then that's fine.  Okay.  So let me


get my ducks in a row here.


MR. SAWYER:  While she's getting her papers organized,


I just -- as a matter of housekeeping, I think we've got an


updated motions roster where some of these motions have been


dropped or other motions are on, so just to bring that the


Court's attention.  And there's a second motion to amend


complaint with leave that was filed October 22nd, 2018, by


Ms. Gersten, I believe, because that's the second motion


that's probably the operative motion for a motion to amend


that we should address.  And I don't want to jump ahead of


things, I just want to avoid unnecessary confusion.
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THE COURT:  So the October 22nd, 2018, supplanted or


leapfrogged over the August 29, 2018 motion?


MR. SAWYER:  I would expect so since the August motion


was before Judge Hayes, the other Judge Hayes heard the


motions to dismiss and the other matters.


THE COURT:  Okay.  Ms. Gersten, do you -- what I heard


from Mr. Sawyer is that the -- your October 22nd, 2018,


motion to amend is the one that we need to hear.


MS. GERSTEN:  Well, no.  Actually there are two


different ones.  I can sort of do a combo on both of them if


you would like because they're similar.


THE COURT:  Okay.  If you want to do that, that would


be great.


MS. GERSTEN:  Okay.  Do you want me to just start


talking?


THE COURT:  Sure.  I will be more than happy to hear


from you.  What we'll do is you give me -- I've got the


written motions and you just -- this is your chance to


present your oral arguments as to those motions.  Once you


are finished then we'll turn to Mr. Sawyer to get his


response, so please listen to Mr. Sawyer, and then if you


have anything that you wish to present and reply to Mr. 


Sawyer I'll let -- you have the opportunity to reply to


anything that he said, but your reply really should not


present any new arguments, you're just replying to his
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arguments.  Okay.  I'll be more than happy to hear from you.


MS. GERSTEN:  Okay.  First of all I just want to say


thank you to you, Mr. Sawyer, all of the clerks, the court


reporter.  South Carolina is a fine group of people, one day


I might move there.  I just want to put that out there


because I'm litigating in other states that are not like


this, so I really appreciate you.  And with that being said


let's talk about the motions.  Okay.  So back in 2017, let


me bring it back to how I even got in to this, of course.


Oh, and I just wanted --


THE COURT:  Let me ask you to do this:  We have other


matters to do.  If you would, explain to me what it is that


you're wanting to amend and then you can give me a narrative


as to why you want to amend it, let's do it that way.


Because your task in presenting an oral argument is to


persuade me to decide in your way, so help me understand


what exactly you're asking me to amend.  Start with that and


then tell me why.


MS. GERSTEN:  Okay.  Well this has to do with the very


first order that was made on April 26th, 2018, by Judge


Gibbons.  Okay.  It was a consolidation order.  I never had


a ruling on this even though I filed -- I was the first


one -- you brought it up, you said it was the first one that


needs to be addressed and the first one I filed.  Why it was


filed is because I already know, I saw that this was going
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to confuse everything, because the consolidation was not


supposed to take away the arbitration, the property damage


arbitration for property damage that I found.  It's Title


38, Chapter 77, Article 7 of the South Carolina --


THE COURT:  Let me interrupt again because I want to be


sure I'm understanding you.  What are you asking me to


amend?  You can explain to me, but clue me in as to what


you're asking me to amend.  Are you asking me to amend a


complaint?  Are you asking me to amend a prior order?  Are


you asking me to -- what is it you're asking me to consider


that needs to be amended?


MS. GERSTEN:  Okay.  Bottom line is I feel the


arbitration matter should not be dismissed.  It was never


dismissed by any order.  I would like to have the property


damage just as the law says, where it's supposed to be a


sit-down with three neutral attorneys that are brought in,


it was a $5 thing, for property damage only for liable


parties.  And liable parties, according to the law, includes


insurance companies.  I've read books, I've read whatever


and it was supposed to be done within 60 days --


THE COURT:  Let me ask you this then, Ms. Gersten, I'm


sorry to interrupt, because I need to understand this, are


you asking me to amend a prior order that Judge Gibbons


signed that consolidated the arbitration with the liability


claim?  Is that what you're asking me to amend?


 1


 2


 3


 4


 5


 6


 7


 8


 9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25







     9


MS. GERSTEN:  Yes.


THE COURT:  Okay.  All right.  So it's the prior order


that was signed by Judge Gibbons.  Okay.  All right.  So


your position is that Judge Gibbons was wrong?


MS. GERSTEN:  You know, he may not have been wrong.


Okay.  But the merging confused -- I think confused


everybody.  And what I mean by confused is by merging it was


not supposed to prevent or preclude an arbitration hearing


from happening.  It was -- it was meant for a trial purpose


is how I interpreted it.  Okay.  So I think that the order


had it not happened then we would have had an arbitration.


I was expecting to sit down with all parties and it says


that I can bring in -- it's supposed to be summary.  I mean,


you know, I can read the law to you but I'm going by how I


took it.  It's supposed to be the arbitrators were going to


hear the matter in the courthouse so it doesn't preclude


anyone if they weren't happy with the results of having a


jury trial after.  It was basically -- I looked at it as


your -- like a mediation, like a chance for the meeting of


the minds, and I had everything prepared for that and it


never happened.  And it's -- to my understanding property


damage claims in South Carolina, you can't get an attorney


for contingency on property damage.  This was explained to


me that it was summary in nature and that it was supposed to


be simple and geared for non-attorneys, and that's me,
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that's what I wanted to start with, and it never happened.


We never had -- we never had this arbitration.  I mean, I


can read the law into the record but it's in my -- it's in


my motion, I clearly talk about --


THE COURT:  It is.  And I also read your motion and I


just wanted to be sure that I understood correctly what you


were asserting, and so I do understand -- that is -- the way


you presented it to me verbally is what I understood your


motion, or your -- I won't say your complaint with what


Judge Gibbons did, the way you've explained it is consistent


with the way that I read your files.


MS. GERSTEN:  Can you say is it so that I can see if


you're understanding?  Because you're very good at just


summarizing this in quick words.  So what do you think --


how are you interpreting what I'm saying to you?


THE COURT:  Well, that's -- part of what we do in these


hearings is you have to persuade me to your position, and so


what I'm hearing is that you took issue or you disagreed


with Judge Gibbons of consolidating the liability claim with


the arbitration claim that is allowed under the arbitration


process of doing property damage claims, and that you didn't


like that and you wanted to have them separated so you could


do your property damage separately from your liability


claims.


MS. GERSTEN:  That's part of it, and the other part is
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the fact that there was no hearing on his consolidation


order.  I felt like, you know, government is supposed to


notice and an opportunity for a hearing, so there was never


a hearing on the consolidation anyway.  It just came out as


all the sudden, you know, we have the motion hearings, and I


feel like this was -- this should have happened before any


motion hearing, this one, because that's the way the law was


written.


THE COURT:  Okay.  So you've got not only a substantive


issue, we also have a process issue with what Judge Gibbons


did.


MS. GERSTEN:  You're amazing.  I really appreciate


the fact that --


THE COURT:  Can I get that in writing from you?  I


would like to share that with other people that feel


otherwise, but thank you for saying that.


MS. GERSTEN:  I didn't -- what did you just say?


THE COURT:  I said thank you for saying that because a


lot of people don't say that about me.


MS. GERSTEN:  Oh, I'm not trying to look for favoritism


at all.  As long as you're fair and neutral in this process,


we're making a record today and I'm very happy to be here.


Just like I've always said, I really appreciate Mr. Sawyer


because he's been kind to me as well, and that's all I can


ask for.
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THE COURT:  Okay.  Well, thank you.  Let me do this,


let me get Mr. Sawyer's response on that, on the issue of


the order that -- where Judge Gibbons consolidated the


property damage claim with the liability claim.  You're


muted, Mr. Sawyer.  Mr. Sawyer, I've got you muted, I'm not


sure --


MR. SAWYER:  Sorry.  It's been awhile since I've had a


Webex hearing, Your Honor, but thank you for fixing that for


me.  Your Honor, I appreciate your time today, thank you for


hearing these matters.  As to the issues of the property


damage arbitration, when the subsequent broader lawsuit was


filed in the circuit court we filed a motion on the view


that you can't have two separate claims, you can't split


your claims against one defendant, you have to bring all of


your claims arising out of the same set of facts or


circumstances in one lawsuit, and that's well established


South Carolina law.  And by bringing the circuit court


action, of course, that would be the proper action to


survive between that and the property damage arbitration


claim.  And as a result Judge Gibbons signed the


administrative order acknowledging that essentially


consolidating the two cases into the circuit court action,


which will, of course, include the property damage claim,


and, you know, at the time included the other claims


asserted in the complaint, many of which, of course, have
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now have been dismissed.  But the rule in South Carolina is


you can't split claims into property damage, arbitration is


not an exception to that rule.  In fact, it's been my


experience and common practice that when there is a property


damage arbitration pending and a plaintiff's attorney


subsequently files a bodily injury suit in circuit court the


parties have in every case I've ever had agreed that at that


point the property damage claim has to be consolidated or


dismissed and brought before the circuit court.  Judge


Gibbons just followed that practice, which is in compliance


with South Carolina law, and I think that's a proper basis.


In terms of procedurally, Rule 59, Judge, I don't know that


there's any evidence that a copy of the Rule 59 motion was


sent to Judge Gibbons, which, of course, we know is required


by the rule, but that's a technical procedural matter.  But


substantively the ruling was right and frankly typically, of


course, Judge Gibbons would have to hear a motion to


reconsider his own ruling.


THE COURT:  Let me ask you a question.  So my


understanding in my involvement with the litigation is that


the facts and the law arising from the liability claim and


the property damage claim is going to be identical; is that


correct?


MR. SAWYER:  Yes, Your Honor.


THE COURT:  All right.  But the difference is --
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between the liability claim and the property damage claim


would be the actual damages that are sought.  Because in a


property damage claim a plaintiff seeks damages for an


automobile or property damage, but in the liability claim


the plaintiff seeks damages for things that are what I call


personal injuries or loss of income, bodily injury,


emotional damage, those types of things; is that correct?


MR. SAWYER:  Well, Your Honor, I think generally they


can choose what they want to bring when they bring a


complaint, and they can choose to include property damage


with their bodily injury claims, or they can choose to only


pursue bodily injury claims, but what they can't do is split


their claims.  South Carolina doesn't allow claim splitting


against one defendant.  We do allow, of course, separate


lawsuits against different defendants, but we don't allow


separate lawsuits against the same defendant arising out of


the same facts and circumstances, all of those claims have


to be brought together in one action.


THE COURT:  Okay.  I think I understand that.  Ms. 


Gersten, this is your opportunity to present any argument


that you wish to present in reply to what Mr. Sawyer just


argued.


MS. GERSTEN:  Okay.  Well, the thing is that I did


serve Judge Gibbons, I want to be clear about that.  I'm not


putting Mr. Atkinson on the spot here, but on that date, I
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believe it was May 8th -- because right after I went to a


hearing in front of Judge Zamore where I personally


witnessed Mr. Sawyer's client, Mr. Carter, plead guilty to


reckless driving, and prior to that I went over to the


courthouse and I made sure that Mr. Gibbons was served.  So


I want to make sure that I'm clear that I did follow that


part and made sure that he was personally served.  Now,


getting back to originally filing this arbitration claim,


that was really all I was going to do.  After speaking to


Mary Orr, who I heard that she passed, I think she has


passed, I apologize, I'm not sure, but I think she did, but


prior to her passing I spoke with her on August 30th, 2017,


with regards to filing the arbitration on a property damage


liable claim, that was the original plan.  But when I


realized after speaking with her that she didn't even know


what I was talking about and she asked me if I could send


her a copy of the law that she could give to the Judge,


because she said she spoke to Judge Gibbons and he was


unfamiliar with this as well.  Now, maybe there have been


times that it was filed, but at the time that I called she


specifically did not know what I was talking about, put me


on hold to talk to Judge Gibbons, came back and said:  Send


the law.  So on August 31st, 2017, I sent the law, one day


after I spoke with her.  I put together a letter, it's in


the file, and I showed her the law, and she said -- called
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me back and said:  Okay.  We're going to do it.  When I


realized time was going by by the time I filed I got


nervous.  Okay.  You yourself said that often pro se


clients, which I want to interject that there's plenty of


case law that says there's supposed to be leniency towards


pro se's, plus I'm a vulnerable adult with a pressure wound.


I've got all these things against me, and lawyers --


attorneys in South Carolina have access to e-filing, which


even to this day, correct me if I'm wrong for this because I


do e-filing, so there's always been this not held to the


same standards but below standards as a pro se, as one in a


wheelchair and all of these negatives.  So I filed with my


mother and at the time my brother just to CYA, cover our


butts, to make sure that we didn't miss the statute of


limitations.  And so really it's separate plaintiffs -- I


mean, sorry -- well, no, because my brother was added to the


claim --


THE COURT:  Well, Ms. Gersten, before you get too far


array, this is the part where you get to respond in a reply


to what Mr. Sawyer argued, and so don't bring up new matters


because that would be inappropriate at this time, respond to


what he was saying.


MS. GERSTEN:  Oh, I was bringing up what he triggered.


He triggered these things to me that made me think of things


that -- and, of course, we didn't actually cover --
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everything we're talking about has to do with the first one,


not the second filing that included Judge Hayes.  This is


the amendment strictly for the order made by Judge Gibbons.


THE COURT:  Correct, yeah.  That's what we're dealing


with, just the one with Judge Gibbons right now.


MS. GERSTEN:  Okay.  I just wanted to be clear.  So


when he's saying that they're supposed to be separate, or


that they're supposed to be together even under


consolidation, even the law says it doesn't mean that you --


they still have their own separate issues to deal with.  I


wasn't supposed to have the arbitration hearing when it's


not supposed to be removed, that's not what consolidation


even says.  Consolidation is supposed to keep everything


still as it is for purposes, I guess, to keep the trial


aspect of it.  But nowhere in the order does it say no more


arbitration, it just is putting the matters together and


they are separate, they're distinctly separate.  As a matter


of fact even insurance is separate that you've got --


they're separate, they're not the same or identical, they're


different and separate.  And I still would like to have the


arbitration hearing even with the parties that were


dismissed because they should not have been dismissed.


THE COURT:  Okay.  I think I understand that.  Okay.


All right.  Thank y'all very much for your presentations.


Now, on my list the next matter I've got would be
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plaintiff's notice of motion to amend the complaint that was


also filed October 22nd, 2018.  Do you have that, Ms. 


Gersten?


MS. GERSTEN:  I'm looking for that one right now.  It's


the one for October 8th?


THE COURT:  I've got filed October 22nd, 2018.


MS. GERSTEN:  You have October 22nd?


THE COURT:  My summary reads that it was filed on


October 22nd.


MS. GERSTEN:  My file stamp says the 8th, October 8th.


THE COURT:  Of 2018?


MS. GERSTEN:  Yeah, that's what my file stamp says,


October 8th.


THE COURT:  Give me one second.  Your stamp is better


than mine because my stamp is so light I can barely make it


out.  I've got -- okay.  The title of the one that I'm


looking at reads notice of motion and plaintiff's motion to


amend complaint with leave pursuant to Rule 15 request for


oral hearing.


MS. GERSTEN:  I don't have the leave on here.  You said


you have notice of motion with leave?  It's possible I


grabbed the wrong one.  It's a big file.  See, one of the


things that I wanted to address in my emergency motion


was --


THE COURT:  Okay.  That's fine.  Ms. Gersten, let's
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deal with them as I've got them so that we can --


MS. GERSTEN:  I apologize, it's just the Title Two of


the Americans Disabilities always says that those are


supposed to go first, but it's okay, if you want to do it


different it's okay.  I'm not mad or anything, I'm just --


it's just important, because part of what I wanted was my


disability thing is because I can only sit in this chair for


so long.  It's easier to do one motion at a time because I


have a -- I have a communication disability on top of


everything else, so we won't discuss that because you wanted


to discuss it later, I apologize.


THE COURT:  No, ma'am.  I tell you what we can do, I'll


take a break because I've got a criminal matter I need to go


take care of, and let me go take care of that criminal


matter and you can have a break and we'll come back in about


probably ten or 15 minutes.  Is that sufficient?


MS. GERSTEN:  That's not going to work for me because


it would take me a half hour to get out of the chair, it's a


different road.  I'm not trying to be anything hard with


you, I'm trying to paint a visual that I'm sitting on a


wound.  I lost a half hour of time because Attorney Sawyer


gave me the incorrect call in access code.  I took for


granted that his letter dated July 28th, 2022, had the


correct information and it didn't and that cost me 30


minutes of time.  I apologize.  I apologize.  So --
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THE COURT:  Well, I'll take a 30 minute break.  No,


ma'am, I'll take a 30 minute break and we'll come back.


MS. GERSTEN:  Well, 30 minutes is how long it takes me


to get out of the chair, if you can give me a two hour break


then that would be great.


THE COURT:  Okay.  Well, I tell you what we'll do,


we'll reconvene at 3:00, How about that?


MS. GERSTEN:  Oh, that would be amazing.  Are you okay


with that?


THE COURT:  Mr. Sawyer, does your schedule permit that


we reconvene at 3:00?


MR. SAWYER:  Yes, Your Honor, I'll make due.  That will


and fine.


THE COURT:  Okay.  We'll reconvene at 3:00 then, I'll


see y'all then.


MR. SAWYER:  Judge, I assume that you'll close down the


Webex for now?


THE COURT:  Well, I have to.  I don't know whether --


my administrative assistant, Sharon, is, I guess, the main


host so she'll do what she does.


MR. SAWYER:  Okay.  And, Judge, just one point, because


I know the roster you're running off of is the previous


roster.  On the roster for today is one additional motion,


which is in light of learning about Ms. Ayoub's passing


away, we filed a motion to dismiss under Rule 25.  So I know
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that -- it sounds like you may be running on the previous


roster so I wanted to make sure I brought that to your


attention.


THE COURT:  Okay.  If you could -- well, what I'm


working under is we did a -- it's not really a


roster/roster, it's not prepared by the clerk's office, it's


just a summary that my office generated.  If you want to be


sure that I've got that, if you want to go ahead and be sure


that you send it to me to get a hard copy since I am


physically not in Chester, I am physically in Fairfield now,


but at 3:00 I'll physically hopefully be in Spartanburg.


MR. SAWYER:  So electronic copies, is that what you


would prefer right now so you'll have --


THE COURT:  Yeah.  That will be fine, yeah.


MR. SAWYER:  Okay.  Thank you, Your Honor.


THE COURT:  Thank y'all.  See y'all at 3:00.


(Break in proceedings.)


THE COURT:  Okay.  Thank y'all for getting back


together.  Mr. Sawyer, can you hear me okay?


MR. SAWYER:  Yes, Your Honor, I can.


THE COURT:  And Ms. Gersten, can you hear me okay?


MS. GERSTEN:  Yes, I can, thank you for asking.


THE COURT:  Certainly.  Okay.  Thank y'all.  We will go


back and pick up.  The next thing on my list was going to be


the plaintiff's second motion as I refer to it, second
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motion to alter or amend that was filed -- and Ms. Gersten,


I did find an October 8th motion that I think you were


referencing.  And if I understand it -- I've taken a look at


it, if I understand correctly this is your motion where


you're asking that the prior ruling by Judge Gibbons to be


altered or amended pursuant to Rule 52, 59E, and Rule 60(4);


is that correct?  Does that ring a bell to you?


MS. GERSTEN:  Yes.  And I think I would like to explain


because I also reviewed, because you had said October 22nd,


and I see there's a bit of confusion.  Under the Federal


Rules of Civil Procedure failure to state a claim under 42


USC Section 1983, the Court noted that allegations such as


those asserted by the petitioner, however inartfully


pleaded, are sufficient to call for the opportunity to offer


evidence.  And it says in part that we hold less stringent


standards in form of pleadings drafted by lawyers.  And I


bring that up only because as I mentioned before, I'm very


disabled, a vulnerable adult with a pressure wound, and I'm


sitting here and you graciously gave me a timeout because I


took a bathroom break and I appreciate that.  So getting


back to this motion, I think why I have put it in so many


times is because I needed a ruling.  The first time that I


had put it in and it was up in front of the other Judge


Hayes, his remark was take it up with the appellate court,


but without a written order or anything there was nothing I
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could do with it.  And I was asked by the appellate judges


when he made the ruling, but he never actually made a


ruling, so that is why I'm seeking that.  Because when I


looked in Westlaw I only saw two cases that even referenced


the particular arbitration hearing that I'm referencing.


One was -- oh, good Lord, this is where my nerves -- I


apologize, I really appreciate your patience, but there were


two of them.  There was one -- no, Cooper.  Cooper versus


Poston, and Blizzard versus Miller, and that was all I could


find regarding the arbitration.  So I think this is a first


impression -- and I really believe that regardless of which


way you go with this it's going to benefit people in the


future that I have this confusion.  I really think that


we're doing a good thing by talking about it, because I came


into it thinking it would be simple, to just have a simple,


you know, within 60 days sit down with everybody and just


talk about the concerns.  It was supposed to be moved, no


strict procedural, easy breezy, and it was far from that,


even to this day it seems to be very complex, and so that is


why it is mentioned so many times.  And sure -- please do, I


apologize, I'm long winded.


THE COURT:  That's okay.  And so -- and I'm taking a


look at the documents.  So the relief that you're asking


with this particular motion is for me to avoid -- and I'm


just going to quote you, the Court to avoid reversible error
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and correct the mistake that has been made perhaps due to


lack of communication.  And so you want me to reverse the


prior ruling of Judge Gibbons, and then also of Judge -- and


then also of Judge Hayes, the other Judge Hayes; is that


correct?


MS. GERSTEN:  Well, here is the thing, it may not need


to be reversed.  But the big issue is I really think in all


fairness, including the parties that were -- the insurance


parties that were dismissed, there's a very grave


miscarriage of justice happening right now, because there


were insurance policies.  And my understanding of this


arbitration has to do simply with the property damage due to


a vehicle collision, motor vehicle collision, and that's


what this was.  Even when I looked up consolidation, which I


can read to you, it says that in consolidation matters that


the word may is in there, that trials may be still


separated.  It doesn't mean -- gosh, I'm trying to find


that, I don't want to take up a lot of time, I apologize, I


had it all together but trying to retrieve what I need to so


much.  So I guess in answer to your question is that I


really just think that these matters, the breach of contract


that were put into the actual civil action could be


addressed in the arbitration, like a lot of the issues are


really for arbitration.  I mean, it is undisputed that Kevin


Carter and I had something, but these other insurance
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companies I had beyond the minimal, and for them to get away


with not paying me anything, I got nada.  I had over


insurance, I have letters, I have evidence, I have so much


to present, and I feel that the easiest way in my opinion is


to go ahead and let's do that arbitration sit-down.  It


doesn't, you know -- anybody doesn't lose their right to a


jury trial, but it would be less complex, two hours of a


round table meaningful chat.  I can bring in my big book of


300 pages of -- I'm a musician, all my equipment, everything


in that van was destroyed, intellectual property, so much.


And nothing was ever paid by any insurance, not the van, not


property damage, and that is completely separate from any


bodily injury or anything else.


THE COURT:  Okay.  I think I understand that.  And,


Mr. Sawyer, do you want to respond to that particular


motion?


MR. SAWYER:  Yes, Your Honor.  And thank you, again,


for your time.  I think this is fairly duplicative of the


motion that was argued earlier today on Judge Gibbons'


ruling.  I would just bring to the Court's attention the


Powers versus Calvert Fire Insurance Company case, it's 216


South Carolina 309, it's a 1950 case.  But it notes that


when a claim is brought for personal injury -- or arising


out of an accident, a claim for personal injury and claim


for property damage must be sued in one action or the


 1


 2


 3


 4


 5


 6


 7


 8


 9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25







    26


omitted claim is lost.  So I think that fairly summarily


addresses the issue.  Obviously if the concern is process,


the Rules of Civil Procedure would have required mediation


once the case was in circuit court, so there would have been


an opportunity for that.  Of course, we haven't gotten


discovery responses, which is a different motion that you'll


hear later on today, Your Honor, that's postponed all of


that.  But in terms of having an opportunity to sit down and


go through it, that could have taken place really a long


time ago had things gone differently, Your Honor.  But at


the end of the day Judge Gibbons' order follows the law.


It's really his order that she's asking to have


reconsidered.  There was reference to insurance, of course,


that's not relevant to the Court's consideration in either


the PDR or this, they're both civil litigation claims


arising out of automobile accidents.  And the case law says,


as well as Rule 12B8, you can't split your claims for


damages for the same tort, same cause of action.


THE COURT:  All right.  Thank you very much for that.


And Ms. Gersten, since you're the moving party on this


motion you get to close with any type of reply response to


what Mr. Sawyer just argued.


MS. GERSTEN:  Thank you.  So I think the rule that


Judge Gibson (sic) was going under was Rule 42.  And in A it


says consolidation.  When actions involving a common
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question of law or fact are pending before the Court it may


order a joint hearing or trial of any or all parties in


issue in the action.  It may order all of the actions


consolidated, and it may make such orders concerning


proceedings therein and may tend to avoid unnecessary costs


or delay.  Now in B it says separate trials.  The Court in


furtherance of convenience, or to avoid prejudice, or when


separate trials would be conducive expedition and economy


may order a separate trial of any claims, cross claims,


counterclaims, or third party claim, or of any separate


issue, or of any number of claims, crossclaims,


counterclaims, third party claims, or issues always


preserving (inaudible) I'm not sure if I said that right,


the right of trial by jury is declared by the Constitution


or is given by a statute or the state.  Now, I'm not sure if


this is a part of the same one, this might be the


October 22nd thing you're referring to, you'll let me know,


but I have a first amended claim for property damage, and in


there I think in my opinion if the arbitration is not


possible then they should have been ordered to just pay a


fee and put them in their separate category.  I put them all


together not realizing that that was an issue.  Okay.  But


they were definitely pled separately.  Breach of contract is


a completely different cause of action, and it should


definitely be in furtherance of justice and to avoid a
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miscarriage be permitted to provide evidence of contracts


and documentation to show that there indeed was additional


insurance that not only did I bargain for, I paid, and


letters of promises.  And even Trust Guard offered a check,


which they offered the check, sent the check after the


action was filed, after the action.  And if you scope the


transcript you'll see that they did not argue about a


arbitration, they were not having a problem with one at all,


and they shouldn't, because there was underinsured, and


again, none of the property damage was paid.  So I think


that covers everything with this issue.


THE COURT:  Okay.  Thank you for providing that.  All


right.  I've got the next motion is going to be the


defendant's motion to compel or in the alternate to dismiss.


Now, with this motion this is Mr. Sawyer's motion so he is


the moving party so he gets to go first, present to me his


arguments, and then, Ms. Gersten, you will respond in full


to anything you want me to know and then he gets to close by


making his reply to your argument.  So at this time I will


turn this over to Mr. Sawyer to receive his argument.


MR. SAWYER:  Your Honor, thank you.  And may it please


the Court?  This is my client, Kevin Carter's, motion to


compel, or in the alternative motion to dismiss.  Judge, by


way of background, as you know from looking through this


fairly extensive file, this action was filed in the early
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part of 2018.  There were a number of motions to dismiss


and, you know, attempt to amend pleadings that ultimately


were narrowed down significantly by an order from Judge John


Hayes, which Ms. Gersten appealed to the Court of Appeals.


Those appeals were dismissed by the Court of Appeals after


failure to respond to a motion to dismiss and to respond to


a request by the Court of Appeals for certain information


from Ms. Gersten.  That was petitioned to the Supreme Court,


which they rejected, and once the remand or remittitur was


issued, the remand, excuse me, we promptly served written


discovery, including requests for production and


interrogatories both to Ms. Gersten and to Ivanka Ayoub, who


were the two remaining plaintiffs after the motions practice


that took place before the case went to the appellate


courts.  When we did not receive timely responses to those


discovery requests, which were sent in June of 2020, I sent


what would be typically a Rule 11 letter asking --


notifying, asking Ms. Gersten and Ms. Ayoub that they were


overdue, and also, Judge, asking for deposition dates due to


the age of the case and the concern for fading memories.


When there was no response to those and no discovery


responses provided we filed this motion to compel, which was


filed August 26th of 2020, almost two years ago now, Your


Honor.  Two years have passed.  Ms. Gersten asked that the


prior -- in a separate hearing last year Ms. Gersten asked
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that that be continued due to pending litigation that she


had in Florida in another case, and the case was continued,


and then we fell before you, Your Honor, this year.  Despite


the fact that the discovery is well over two years old, and


the fact that we've filed a motion to compel that's been


pending for very nearly two years, two years within two


weeks from now, Your Honor, that Ms. Gersten has moved for


two continuances on this motion, and has obviously been


aware of this motion and these discovery requests at this


point for well over two years.  While we've seen other


filings we've not seen a single document produced, any


interrogatories provided, or deposition dates provided.


And, Your Honor, while, you know, in 2020 when this was


filed maybe the appropriate relief would have been an order


compelling.  Given the fact that we're now in 2022, two


years later, I think that the more appropriate remedy based


upon the status of this case is, in fact, a dismissal.  And


Your Honor has two avenues that you can choose within your


discretion, it's broad discretion, as to whether or not


dismissal is appropriate.  Those avenues are, one, under a


failure prosecute the action, and two, as a sanction for


failure to comply with discovery, so either under Rule 41 or


rule 37B2C.  The Small v. Mungo case addresses the standard


for dismissal for failure to prosecute under Rule 41.  In


that case a party failed to show up for trial, it was their
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only time failing to appear for something in the case.  The


trial judge to manage the docket struck the case and the


appellate court affirmed finding that that was a proper


exercise in the Court's discretion.  It talked about the


elements for whether to dismiss, which includes orderly


disposition of cases in the face of repeated opportunities


to proceed, unreasonable neglect, indifference pled to the


rights of the defendants.  And, Your Honor, I don't think we


could have a better example here where we have two years


passing without an effort to respond to basic


interrogatories, basic requests for production, or provide


dates for depositions.  There's been no excuse provided for


that.  Obviously other things have been submitted to the


Court in that time, but there's been no documents produced,


no answers to interrogatories, leaving us at a loss as to


exactly what to do with the case, Your Honor.  In terms of


orderly disposition, we've got a four year old case now, and


I think the background is relevant, too, in the fact that


the reason the Court of Appeals dismissed the appeal was


because of after repeated requests for extensions and


extensions of time for Ms. Gersten to respond to an inquiry


from the Court.  Ultimately the Court of Appeals got fed up,


gave her a date to provide a response, to which she did not


provide a response, and as a result dismissed the case.  So


there's a pattern of practice in this case of disregarding
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rules, including orders from the Court.  And Judge, in terms


of prejudice, where we are now is not only are we four years


into a case and my client is still in, but more importantly


now that we have learned that Ivanka Ayoub has actually


passed away, so we have, in fact, lost a witness, and lost


someone who could have been deposed and provided information


in the case.  So the prejudice is baked into the situation


that we find ourselves in right now.  And, Judge, all of


those, I think, are more than adequate as a basis under Rule


41 to dismiss for failure to prosecute.  I believe you noted


at our prior hearing that was continued that the obligations


apply to both parties in the case, not just to the


defendant, and those obligations have not been fulfilled by


the plaintiff.  And, Judge, certainly as to Ivanka Ayoub who


is not here, now granted we have a Rule 25 motion as to her


as well because we believe she's passed away, but certainly


that would be another grounds for failure to prosecute as to


her claim.  Judge, moving on to the issue of it being done


as a proper discovery sanction, McNair versus Fairfield


County would be the case I would point you to, it's 379


South Carolina 462, that's a 2003 Court of Appeals case.  In


that case, Judge, you had a much shorter timeline.  You had


discovery served on the county, the county did actually make


an attempt to respond, they provided 800 pages in response


to the discovery requests.  The plaintiff in that action
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moved to compel arguing that the discovery responses were


inadequate, the court ordered production, the county failed


to comply.  All of this took place within one year of the


original discovery requests.  And ultimately the circuit


court, when the county failed to promptly provide


supplemental discovery responses, struck the county's answer


and its counterclaim.  And Justice Hearn, sitting in the


Court of Appeals, affirmed that as a proper use and exercise


of the circuit court's broad discretion in these matters


because there was no excuse for the delay, and found that


striking the answer and counterclaim was the only sanction


that would create a just result for the plaintiff in that


case.  And, Judge, again, we're in a case four years in.


We've had no discovery, we've lost a witness at this point,


and at this point the only just result for this kind of


delay and loss of information is to dismiss the case as a


proper discovery sanction.  There's been no regard


whatsoever for the obligations under the rules to respond to


discovery.  And I know that Ms. Gersten has noted that she's


pro se repeatedly, but she clearly has access to the Rules


of Civil Procedure.  She's been involved in litigation as


she's filed with this Court and Florida, she's also been


involved in litigation in Ohio, so she's not a stranger to


the courtroom, and ignoring the rules of discovery is


something that just can't be permitted for four years out
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into a case.  So while we recognize that it's a fairly


drastic result, Your Honor, we think that the record here


more than adequately supports that on either a Rule 41 or a


Rule 37 basis.


THE COURT:  All right.  Thank you for those arguments.


Ms. Gersten, I would be more than happy to hear anything you


would like for me to know in response to this argument.


MS. GERSTEN:  Yes.  It is quite laughable in such a


horrible situation that's ideal with the pain of


misrepresentation.  Where to begin.  Let's start, not one


mention of a pandemic, a pandemic that changed of lives of


everybody I know, causes me to cry when I think about it.


How dare you, Mr. Sawyer, not mention that.  That pandemic


began March 13, 2022 (sic) and everybody, including my life


especially, has changed because of it.  There are plenty of


excuses.  Number one, I never received any of that


documentation, and I will gladly look at evidence of


receipts of these discovery motions.  I never received any


of them.  During that time that's -- I saw in the docket but


the docket has a disclaimer that says that the information


on the docket it's sort of at risk.  So I'm not held to


chase documents that I didn't receive.


THE COURT:  Ms. Gersten, I must warn you, that argument


does not carry much weight with me.  I understand the


disclaimer that all clerk's of court puts on their web page,
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but if you looked at it you were aware that there were


documents out there, and I did not hear and I've not heard


any of this brought up that you didn't receive it.


MS. GERSTEN:  I'm telling you now because it's never


been argued before, we've never discussed this.  And for --


THE COURT:  Okay.  My point is making an argument that


you didn't receive it is one thing, but making the argument


that the clerk of court because they have a disclaimer on


their web page that's another type of argument.  Okay.  So


if your argument is you never received it, that's something


else.  I'm not saying -- so just be mindful of I'm trying to


help you with your credibility with your arguments to me.


Okay?


MS. GERSTEN:  I apologize.  He touched a nerve because


he didn't mention the pandemic, and the pandemic was a big


cause of why things went awry, especially with the appellate


courts.  Because the appellate courts -- he's saying that I


repeatedly didn't comply.  Okay.  What they were repeatedly


asking me for was written dates of receiving orders and I


couldn't give them because I didn't receive them.  And I've


learned that actual notice is not the same as written


notice.  And according to my --


THE COURT:  Let me ask you to clarify that.  You said


that they were asking you to receive copies of written


orders.  You mean your medical records?
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MS. GERSTEN:  No, no, orders of the trial court.  No


one ever served me orders.  And I now have in my possession


certified copies of this.  And as of -- I have to look at


the exact date, but a few days ago I've now received the


orders, so now I will be filing a notice of appeal because I


was not able to answer that question.  That is really the


real reason that there was no merit to the claims because I


couldn't answer that.  I never received written notice, it


was never served on me.


THE COURT:  Oh, you're talking about the appeal that


went to the Court of Appeals.


MS. GERSTEN:  Yes.


THE COURT:  Okay.  All right.  I'm sorry.  I'm clear


now.  Go ahead, I'm sorry.


MS. GERSTEN:  I didn't repeatedly not comply.  The


dismissal is not appropriate because I have never failed to


appear.  I've done everything that I'm asked to do within


reason.  And my mother's passing, the only thing they lost


was her testimony that she owned the van, that's it.  She


wasn't in the van, she didn't witness the collision, that's


it, so he lost nothing.  Because she gave me a power of


attorney -- we're jumping ahead.  The only service that I


received was his recent -- Mr. Sawyer's recent serving.  And


I apologize because normally I'm really cool because this


pandemic thing, when I just think about not acknowledging
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that it even happened is upsetting to me, because it changed


the course of everybody's lives, not just my life.  And


during that time I even explained to the appellate courts


where I was living, which I'm not living there now, we were


not getting mail, and I -- the address that I have is not


where I lived.  There was always other people.  I went


through so many caregivers, and I don't even have a


caregiver now, back then there were so many different ones,


things were lost, things were gone.  And if you're saying


that I'm held to even though I -- if I saw something on the


docket or if that's not a good argument, serve me again and


I will definitely -- it's fine, I have no problems.  I


served my own discovery, I get it, but I wasn't trying to


avoid anything.  But as far as saying that I filed


continuances and making insinuations that the Court granted


them and that's why we're two years into this is not true.


It's not true.  I have no control over what happened.  There


was actually a hearing set for the 13th that got canceled


not because of me.  I put in continuances for my own reasons


but they were never ruled on, and my continuances had no


part of the Court canceling those hearings.  And I don't


want to be rude to the Court because I appreciate everyone


in South Carolina, and even Mr. Wesley, he just touched a


nerve because he never mentioned the pandemic, and so the


four years that have gone by is all because of me.  No, none


 1


 2


 3


 4


 5


 6


 7


 8


 9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25







    38


of it is because of me.  I'm here, I've been ready.  On the


13th I would have dealt with however the Court would have


dealt with it but they canceled it on their own, and that


can be easily verified, I'm not making that up.  I just want


to make sure that I cover everything that he said.  The


pandemic.  Did not ignore and received -- okay.  And yeah.


The only thing she would have testified to is insurance


stuff and -- but I'm not -- I'm not -- I'm not -- I'm not


practicing law without a license, that's why I've stayed


away from that.  Because if you want to talk about it,


Judge, I do have law that I looked at about unauthorized


practice of law and what it actually means.  Because when


you had mentioned that I wasn't even sure what that is,


because I'm not representing her.  But her not being here,


she definitely has gifted me her claim, or the van, or how


ever you want to look at it, and so, you know, what is the


practice of law?  It is neither practicable nor wise to


attempt the comprehensive definition by way of a set of


rules.  The better course is to decide what is and what is


not the unauthorized practice of law in the context of an


actual controversy.  And this is in regards to unauthorized


practice of law rules proposed by this South Carolina Bar,


309 SC 304 422 SC2D 123 1992.  And it says in the South


Carolina Bar that state law does not set forth a list of


activities that constitute the unauthorized practice of law.
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And I mentioned that she was deceased because she -- well,


here is the other interesting thing, I wasn't there.  I only


received a message.  I never spoke to anybody about it,


didn't go to a funeral, and just like Mr. Sawyer, can't find


an obituary, have been seeking a death certificate.


Unfortunately at this point it's hearsay.  And I'm jumping


ahead because he's got a motion on the table that I did


receive and I know that's not this one, so I think that I


covered everything that I want to say.  Oh, he's never once


called me, never called me, never sent an email.  I mean,


those are probably the two best ways to reach me.  I


apologize, but during that time -- and I can prove that


because I -- he's right, I have other claims, and that was


one of my big issues during that time because that was


shortly right after the pandemic.  Where I lived it was


madness.  They had people marching, no justice, no peace,


vandalizing.  I mean, it was chaos.  I mean, it was hard.


People were scared where I lived.  The mail was missing,


things went awry.  It was a hard time right during that


period.  When he said two years, this was right after things


were really hot, and it was different in different places,


but where I was it was extremely -- people were touchy.  I


was scared to go anywhere.  I started wearing a Go Pro


camera around my chest because I got assaulted by a security


guard.  And I'm not trying to drift off, I'm just painting
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an image that during that time was a very unique time in the


history of the world, not just one place, it was Washington,


all kinds of madness.  It was heavy times during then.  And


I did not personally receive his discovery.  Had he called


me, had he sent an email things would have been different.


THE COURT:  All right.  I think I understand, I've got


your argument.  What I heard was pandemic related was a


causative factor in not responding, that there's no


prejudice due to the death -- or potential death of your


codefendant, and that you're now contesting whether or not


the codefendant has actually passed away or not.  You also


claim that you never were served with the discovery


requests.  And that -- also on the issue of prejudice, that


the only issue that your codefendant would be involved with


would be the issue of ownership, not the issue of liability,


just the issue of the ownership of the vehicle.  I think I


got that.


MS. GERSTEN:  Right.  I want to interject that just a


correction, I'm not -- I'm not challenging that she's not


deceased, I have no reason to believe that she's not, but I


have no proof that she is.


THE COURT:  Okay.  Are you going to contest that she's


not deceased?


MS. GERSTEN:  No, not at all.  I'm seeking a death


certificate.  Unfortunately the first place that I tried I
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had bad information and it wasn't -- it was the state she


was actually in.  It's a long story that led to that moment,


and that's not of the concern you said last time about what


happened or whatever.


THE COURT:  Okay.  I think I've got that.  And whether


or not she is deceased or not deceased, your position is


still that there's no prejudice, that she's not involved in


the litigation, is that correct, due to the fact that her


only involvement is over the issue of the ownership of the


vehicle.


MS. GERSTEN:  Well, yeah.  And the other issues would


not be Kevin Carter related I don't believe, because it has


to do with insurances.  That's what I have to take up with


the insurance company.


THE COURT:  Right.  Okay.  Yes, good point, thank you


for pointing that out.


MS. GERSTEN:  And I apologize if I got too passionate,


and I didn't mean to, I honestly -- it's a trigger for me


because a lot of bad things happened during those two years.


THE COURT:  That's fine.  You argued quite well and you


argued better than some lawyers that come in front of me, so


thank you for that.  Don't say that to the other lawyers,


though.  Do not say that to the other lawyers.  Any reply to


that, Mr. Sawyer?


MR. SAWYER:  Yes, Your Honor, very briefly.  First of
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all the pandemic, certainly we all dealt with it, we all


learned now to deal with it.  I know Ms. Gersten litigated


other matters during the pandemic.  And also the immediate


issues of the pandemic have certainly subsided


substantially, yet we haven't gotten discovery responses, so


I think that was a Red Herring.  Certainly it's an emotional


appeal but it doesn't really explain the delay.  In terms of


the prejudice, Judge, first of all I should clarify, this


motion is as to both Ms. Gersten and Ms. Ayoub.  Ms. Ayoub


claimed ownership of the van.  Because of learning of her


death I felt compelled to also file a Rule 25 motion, which


is really a motion in the alternative.  Either she has


passed away, and I submit a sufficient amount of time has


passed such that because no one has moved to substitute


under Rule 25 her claim has to be dismissed.  Or she's


alive, she's not here, and that's a failure to prosecute.


So really we have either way her claim should be dismissed,


but they're under two alternatives.  But as to prejudice,


Judge, Ms. Gersten just represented that the claim for the


van has been somehow given over to her by her mother.  I


cannot depose her mother to find out about that.  I was


never aware of that claim being handed over.  So again, the


prejudice there is abundant.  Also, I would have to take


Ms. Gersten's word as to what her mother knew or did not


know about the contents of the van, the value of those
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contents, the condition of those contents.  And since the


claim here is primarily about the contents of the van now


I've lost a valuable source of information.  To get to


probably the most important point that Ms. Gersten raised,


which is the claim that she did not receive these documents,


we have filed certificates of service of the discovery


requests with our motion to compel, or in the alternative


motion to dismiss.  We also have certificates of service


mailing these documents, the motion to compel itself to Ms. 


Gersten, just like we mailed notices of the hearings to


Ms. Gersten.  She claims she didn't get the orders from the


underlying case, but, Judge, she filed a notice of appeal on


the underlying case earlier orders, so she filed a notice of


appeal attaching those other orders.  So, Judge, she clearly


has been getting these things, otherwise she wouldn't have


been able to attach them to a notice of appeal.  And, Judge,


when she got notice of the hearing a year ago, or notice of


this hearing, that would have certainly put her on notice


that the discovery had been sent, and I've never been told


until today or implied that she didn't receive the discovery


or didn't receive our motion.  But frankly, Your Honor, if


she didn't we've mailed them, which is all the rules require


us to show, and we've provided the certificate of service to


that.  But frankly, Your Honor, just the context and the


fact that this is only being raised now unfortunately
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doesn't bear a lot of credibility given the background of


this and the fact that this motion has been pending without


any notice to the Court or to me stating that these have not


been received previously.  So, Your Honor, I think that's


why we have certificates of service, we rely upon those, and


those were in the Court's record, and I would point to


those.  And, Judge, here we are four years later, we've lost


a witness, we have no discovery, and the case just has been


dragged on for far too long at this point.  I think that


those address the four things that Ms. Gersten raised.


THE COURT:  Okay.  Let me ask you a question, I know


that you filed a separate motion, the pleading with the


codefendant, do you feel like -- and I've got a copy of


that -- do you feel like you've now argued that motion


sufficiently?  Because I think both of you -- both you and


Ms. Gersten have educated me as to what your positions are


on those, but do you have anything else just related to that


motion?


MR. SAWYER:  Judge, very briefly, and it won't take me


long to address that one.  It's Rule 25.  And obviously


there's not a lot of case law on Rule 25, but there is a


little bit of it.  It's based off the federal rule, but our


rule promulgators, I think, made a wise decision in two


regards.  One, I dealt with this in the federal courts, the


federal courts require almost an impossible service rule,
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which is you have to serve the beneficiaries of what would


be the estate, and as the opposing party typically it's


almost impossible to be in a position to identify those


individuals.  Our state court rule promulgators thankfully


did not include that part in our version of Rule 25.  So in


the service rule to my understanding it says as with any


other motion under the South Carolina rules which is you


mail to the last known address, and that's important just as


a point of distinction because I've dealt with that in the


federal court recently.  But more importantly, our court --


our version uses the phrase a reasonable time, the federal


rule says 90 days.  The commentary on it notes that that's


actually a substitute, it's not meant to modify the time


substantially, but it gives the Court a little bit more


room, I believe, in terms of what is a reasonable time.  But


in light of the fact that it's based upon -- says it's a


substitute for the 90 days in the federal rule I would


certainly think that in excess of 180 days after her


purported date of death is beyond the reasonable time for


someone to move to substitute.  The Court of Appeals has


also noted as to Rule 25 that there is no requirement for


anything to be done by the opposing party, nor the party


that would be moving to dismiss under Rule 25.  The rule


requires that the case be dismissed if no one moves to


substitute within a reasonable time of the decedent's
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passing.  So it's an automatic thing, it doesn't require any


personal jurisdiction, it doesn't require any proof of


service, all the question that the Court has is all right,


has someone passed away and has a reasonable amount of time


passed without a substitution being filed.  And, Your Honor,


the only date that I have to operate with is the date that


Ms. Gersten put on the record during our last hearing, which


was January of this year, which is well over six months and


gets us past that 180 day mark by quite a margin.  So that


would be the alternative basis, Your Honor, if the Court has


concerns about whether Ms. Ayoub is still alive, either


she's failed to prosecute and failed to respond to


discovery, or she's passed away and no one has moved to


substitute on her behalf within a reasonable period of time.


So it's just -- it's two different ways to deal with this in


the alternative, Your Honor.


THE COURT:  All right.  Ms. Gersten, Mr. Sawyer was


giving me his supplemental arguments relating to Rule 25 and


the dismissal of Ms. Ayoub's case.  Do you have anything


that you wanted to add to that?  And I caution you, I know I


mentioned practicing without a license, and I still would


caution you on that, I think I would be remiss if I did not.


But given my statement about that, do you have anything to


argue based on what Mr. Sawyer just argued?  And I won't


hold you to the standard that you're practicing law without
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a license, how about that.


MS. GERSTEN:  Well, thank you very much.  And I


definitely can even do it in a way that I think will even


more so avoid that.  I'll just read the law that he's


referring to, which is Rule 25, substitution of parties.  A


death, number one.  If a party dies and the claim is not


thereby extinguished, the Court may order substitution of


the proper party.  Motion for substitution may be made by


any party or by the successors or representatives of the


deceased party, and together with the notice of hearing


shall be served on the parties as provided in Rule 5, and


upon persons not parties in the manner provided by Rule 4 of


the service of summons.  If substitution is not made within


a reasonable time the action may be dismissed as to the


deceased party.  Counsel of record for such deceased party


shall give notice to all other parties of the death of such


parties as soon as practicable after obtaining such


knowledge and of the name and address of the proper parties


who should be substituted.  Now, there is a note that says


this Rule 25A1 is substantially the same as Federal Rule


25A.  In the federal rule the motion for substitution is to


be made within 90 days after notice of death is suggested


upon the record.  The rule substitutes a reasonable time


after such knowledge is obtained.  So in just discussing


this law and staying away from even appearing as though I'm
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practicing law, which I'm not, or representing someone, the


key thing here is made within 90 days after notice of death


is suggested, suggested upon the record.  Well, I suggested


it July 28, 2022, and if you give 90 days that hasn't


happened yet.  October 26, 2022, would be 90 days.  Now,


although I mentioned the date of January 11th, 2022, this


year, which I have not confirmed for myself yet, I did not


say that that's the date that I learned of this, but that's


all irrelevant according to the rules.  According to the


rules it's the suggestion on the record, that was suggested


July 28th, 2022, as I intend on filing a substitution of


parties, and I have even spoken to numerous attorneys, so


many.  And there's probate, there's all kind of different


ways, there's so many different ways of that.  But the thing


is I'm within that reasonable time and I would ask the Court


to put a pause on this and perhaps set another hearing to


permit at least the 90 days, which I'll have to work faster


than this, it's getting a death certificate, which I think


is the key to proving that she's deceased.  Otherwise I


don't know how else I can prove other than the power of


attorney that I do have, which I have not submitted because


I felt that my time wasn't due yet, that I'm still within


the reasonable time.  And, yes, I feel that that has not


expired yet.  It did not begin on a date of her death, it's


a date that's suggested on the record.
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THE COURT:  Okay.  Thank you very much.  Any reply to


that, Mr. Sawyer?


MR. SAWYER:  Yes, Your Honor.  It can't be the date


that's suggested on the record because that's definitely


supposed to be filed or dealt with by her attorney, and she


doesn't have an attorney, so it in effect will never


actually get his anywhere with this.  And frankly I'm not in


a position that I could ever get the proof of her death


without knowing about it.  But at the end of the day the


rule itself actually -- and not the comments to the rule,


but the rule itself says it's not made within a reasonable


time.  It says if a party dies.  So the opening line of


paragraph A1 is if a party dies and the claim is not thereby


extinguished...and then if a substitution is not made within


a reasonable time the action may be dismissed as to the


deceased party.  Rule A1, which sets that forth doesn't


state that it's based upon the suggestion of death, and


that's not how the Court of Appeals has looked at it either


when it has reviewed that rule.  So at the end of the day


we're not 90 days, we're 180 days, and that's well beyond a


reasonable time for someone to have filed a substitution if


it was going to happen, and at the end of day it hasn't.


THE COURT:  Okay.  Okay.  And thank y'all very much.


Can I ask a point of privilege?  Can I take a break for


about 30 minutes and then let's reconvene and I will give
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you an update?  If I'm able to make a ruling, make a ruling


at that time, if not I'll just reconvene and let you know


I'm not going to make a ruling.  Can we do that?


MR. SAWYER:  That's fine with me, Your Honor.


THE COURT:  Ms. Gersten, is that okay with you?


MS. GERSTEN:  Well, I mean, do I need to -- because I


would like to take a break.  Again, it takes me a half hour


to get out of the chair, and so if I would have to wait I


would be just sitting in the chair for a half hour.  I'm not


trying to be difficult, it's just that it would be easier


for me -- I mean, I don't want to be difficult.  I mean, do


I just sit in the chair?  You said you may not even have a


ruling, maybe it would be easier for you to take a full day


to think about this, and I'm fine, I don't need an answer


today.


THE COURT:  I would like to -- I just want to review my


notes to be sure that I've got all of the questions that I


have has been answered, and if I have anymore maybe ask more


of them.  But I tell you what, can we get back in 40


minutes, how about that?  That would put us at 4:30.


MS. GERSTEN:  Okay.  So then I could take a quick


catheter break, thank you very much.


THE COURT:  Thank y'all very much, we'll see y'all


about 4:30.


(Break in proceedings.)
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THE COURT:  Okay.  Thank y'all for getting back


together.  Mr. Sawyer, can you hear me okay?


MR. SAWYER:  Yes, Your Honor.


THE COURT:  Ms. Gersten, can you hear me okay?


MS. GERSTEN:  Yes, sir, thank you for asking.


THE COURT:  Thank y'all very much.  Okay.  A couple of


general observations first.  Okay.  Ms. Gersten, I probably


covered this with you last time because I cover this with --


I try to do this with any pro se litigant.  I'm of the very


strong opinion it's never a wise thing to do for a lay


person to represent themselves in a court of law.  You


definitely have a right to do so, but I just don't think


it's a wise thing to do.  Frequently pro se litigants are --


get tripped up or get -- or else -- pro se litigants are


bound by the same rules of evidence and the rules of


procedures that people who are represented by lawyers.


There's definitely, as you've mentioned on several


occasions, there's a preference for the Court, and this


Court tries to do the same, to not hold pro se litigants in


strict compliance with the rules and allows some leeway.


But the Court also has to apply the rules of evidence and


the rules of procedure in a way that is fair to everybody.


I say that because I'm going to grant the motion to dismiss


in regards to the cases.  And let me offer you a reason why.


And I want to tell you and encourage you to not let this be
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the end of it, of your pursuit of this litigation, because I


can tell by your, for lack of better words, passion, but


also your ability to prepare for these hearings that you are


very sincere and genuine in seeking those claims.  But I


want to encourage you to talk to a lawyer.  I did have a


chance to review the pleadings even though the issues


related to the pleadings were not the material issues in


front of this Court.  This is an automobile accident that


happened a long time ago, March of 2015 as alleged in the


complaint.  And based on the allegations in the complaint,


the complaint is crafted in a way that it seems to, this is


my description, and I'm sure that maybe lawyers will come up


with a better way to say it, that the single complaint has


tried to act as a catch all to bring everybody into the


action.  And that is unusual for this Court to see a


complaint filed like that, where everybody, and I mean


everybody, including insurance companies, liability


insurance company, UIM insurance companies, just an array of


different defendants have been brought into the same action,


and so that is unusual.  And if you do have -- and the


reason I want you to talk to a lawyer is because the


complaint itself -- if we had lawyers arguing today they


would argue probably they wanted separate different types of


lawsuits in regards to the -- in regards to the litigation


that was filed.  Because insurance coverage, whether it be
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first party coverage, or liability coverage, or UIM


coverage, or UM coverage, all of that is handled separately


from the actual litigation that establishes the claims of


liability and damages, and I really think you would be well


served if you have legal counsel to filter through that.


Because an individual who has been involved in an automobile


accident may have claims against the at-fault party's


insurance companies, as well as have claims as you have


argued today where your own insurance company where possibly


you paid for some type of insurance coverage, or they would


have obligations to respond.  And those are different


obligations, and those different obligations arise different


duties under the law.  I know you phrased your complaint as


both in negligence as well as breach of contract claims, and


those are -- and in automobile accidents that's just unusual


to have those pled together, so I encourage you to talk to a


lawyer about those.  I'm going to grant the motions to


dismiss dealing with the motions to compel and in the


alternative the motions to dismiss as to both the


defendants.  So I'll ask Mr. Sawyer to prepare a formal


order that will summarize his arguments to me.  I think his


arguments succinctly gave the reasons that justified the


dismissal.  In particular the one of the -- once you get


involved in litigation one of the aspects of being involved


in litigation is you've got to comply with discovery.  I
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think both sides are entitled to conduct discovery, and


given that this is a 2015 litigation this motion, the


discovery requests were filed in 2020, even with the


regrettable pandemic that we all lived through that did not


stop the litigation, and so I think a sufficient enough time


has passed to grant the motion.  I think if I didn't I would


actually be denying reasonable due process to the


defendants.  In regards to the other motions, I went back


and took a look at the procedural process of those motions.


I would -- if I were ruling on those motions since other


judges have decided them I would have to apply an abuse of


discretion standard, and I would have to set out -- I would


have to find that the other judges, Judge Hayes and Judge


Gibbons, had abused their discretion in issuing those


orders.  There's a procedural barrier that prevents me from


making that determination whether they did or they did not,


and that is that those motions -- the present motions are


such that they needed to be filed and heard by the judge


that made those motions.  The rules of procedure provides


that the -- that those motions needed to be filed with those


judges to allow those judges to revisit their rulings.


There's also a generalized rule that has been applied to me


in other cases to tell me I can't make rulings, and that is


that once a circuit court judge in a particular case has


made a ruling, another circuit court judge cannot reverse or
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change that ruling that another circuit court judge has made


even if that second circuit court judge disagrees with them.


So based upon the fact that I view those motions having have


to be ruled on by those judges, I will -- I can't make that


ruling addressing the substance of it, but the procedural


aspects of those motions prevent me from making a ruling on


those motions.  I will make a general observation that you


argued very articulately and very passionately about why you


feel that you need to have a separation of the property


damage claim and the liability claim.  I struggle -- I want


to take a look at the law -- I struggle, that word may that


you referenced to me is very important.  I struggled to find


that that word may would be defined as shall be separated,


and so with that word may being in there that would have


gone into my decision in trying to determine whether or not


those other judges had abused their discretion.  And I just


point that out to you that that was some important language


that you pointed out, but I think that I am prohibited from


going in and reversing or making a decision that's contrary


to those other judges on those motions.  I cannot stress to


you how impressed I am with -- while you're not represented


by a lawyer with your preparedness on the -- on arguing the


various points of rules that you wanted the Court to


consider.  I think both Mr. Sawyer and you have provided me,


which is what oral argument is supposed to do, a good
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educational foundation as to what your positions are, so I


wanted to be sure I understood your foundational arguments


from the standpoint of what law to apply or what rules to


apply.  The -- I will note that Mr. Sawyer is being asked to


prepare a formal order, that's a customary practice in state


court litigation.  It will -- I don't imagine Mr. Sawyer --


Mr. Sawyer has never appeared in front of me before that I


recall, but I don't think -- he's probably going to be fast


enough I'll get the order immediately.  I mention that


because I want you to consider very seriously my


encouragement to go talk with a lawyer, because once Mr. 


Sawyer delivers me the order I will make my own changes in


it, so what I say today is not a final ruling.  Final


rulings made by state circuit court judges only appear in


the written document, so I may change something he makes, I


might change my mind completely, I don't do that frequently


but that is something that could happen.  So I encourage you


to go talk with a lawyer and to let a lawyer know we've had


this proceeding, let the lawyer know what the status of it


is and take to that lawyer all of the documents that relate


to this case, because I do think that the passion that


you've shown and the preparation you've shown speaks well


for your position, and I would want you to receive the


appropriate legal advice.  With that being said, there are


as you probably know -- once I do sign a final order, in the
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event the final order is not in your favor, you do have two


options as I see it, you might have other options, that's


why I say talk to a lawyer because another lawyer might give


you other options, but two customary options is you can one,


file a motion for reconsideration.  There is a time line for


filing that, I believe it is ten days after the order is


issued.  That -- I will let you know that if I am asked to


reconsider the motion it might serve you well to have


complied with the discovery, the fact that we've taken so


long to have this motion addressed and the motion has been


pending.  Going back and checking the clerk of court's file,


the clerk of court notified the parties as much as I think


it was October or January back when the motion was filed in


2020, that the motion to dismiss was pending, and then there


has not been any type of discovery responses filed.  So I


would view, not to say it would be determinative, but I


would view favorably, I would look more favorably to a


motion for reconsideration if, in fact, discovery had been


complied with by the time the motion for reconsideration was


filed.  Or your second alternative would be to file an


appeal of the written decision once I make it.  Sometimes --


and I mention that, that sometimes I have seen parties take


a preliminary ruling made by a judge, they'll file --


they'll go through the process of filing a motion or filing


an appeal only to be told by the Court of Appeals or the
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Supreme Court:  You're too early, you can't file a motion,


then you've done a lot of work for no good.  The time for


filing a motion to appeal also does not occur until a formal


order has been issued by a Court.  But anyway, those are my


rulings on these matters.  I do appreciate everyone's


patience with me, and I look forward to receiving a formal


order.  Thank y'all very much.


MR. SAWYER:  Thank you, Your Honor.


THE COURT:  Thank y'all.


MS. GERSTEN:  Thank you.


THE COURT:  Thank you.


(End of the hearing.) 
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