From: Diane Corley

To: Court Of Appeals Filings
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Subject: RE: Barwick et al v. Edisto Lake, Inc. et al
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exercise caution before clicking any links or opening attachments. ***

Good afternoon:

You will please find attached the Notice of Appeal and Proof of Service with regard to the above
matter for filing. We are placing the filing fee in the mail to you today.

Thank you for your assistance in this matter.

Diane M. L. Corley
Legal Assistant to S. Jahue Moore

MOORE
MYERS

1700 Sunset Boulevard
P.O. Box 5709

West Columbia, SC 29171
Tel.: (803) 796-9160 x 153
Fax: (803) 791-8410

E-mail: diane@mbmlawsc.com

Formerly known as the Moore Taylor Law Firm, we are now Moore Bradley Myers. My email has

changed to diane@mbmlawsc.com. Thank you!

Given the current COVID-19 situation and the government’s recommendations, Moore Bradley
Mpyers has transitioned to a remote work environment. Qur Attorneys and Staff will be available
by email and voicemail throughout this period. Our main office line (803-796-9160) will continue
to ring and will either be answered by our receptionist or you will be given instructions to connect
to a particular person’s line to leave a voicemail. We will make every effort to return calls and
respond to emails as quickly as possible. Thank you for your understanding during this uncertain
time. We are grateful for the trust you have placed in us, and please contact us with any questions
or needs. We hope you and your family remain safe and healthy.

Moore Bradley Myers Law Firm, P.A.
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Post Office Box 5709

West Columbia, SC 29171

Phone: 803-796-9160
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STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM LEXINGTON COUNTY
Circuit Court for the Second Judicial Circuit

Courtney Clyburn Pope, Circuit Court Judge

Case No. 2019-CP-02-02063

Albert D. Barwick, Ann R. Barwick, Gordon G. Holscher, II,
Billy R. Jeffcoat, Connie M. Jeffcoat, Harriet A. Jones, Ernest J. Matheson, Jr.,
Thomas L. Reading, Kenneth W. Pippen, Jr., and Ignas K. Skrupskelis, Appellants,

VS.

Edisto Lake, Inc., Edisto Lake ridge, LLC,
Edisto Lake Property Owner’s Association, Inc., and Terry M. Hutto, Jr., Respondents.

NOTICE OF APPEAL

Albert D. Barwick, Ann R. Barwick, Gordon G. Holscher, II, Billy R. Jeffcoat, Connie
M. Jeffcoat, Harriet A. Jones, Ernest J. Matheson, Jr., Thomas L. Reading, Kenneth W. Pippen,
Jr., and Ignas K. Skrupskelis appeal the Order of the Honorable Courtney Clyburn Pope, signed

on May 8, 2024 and E-filed by the Clerk on May 8, 2024. Appellants received electronic notice

of entry of this Order on May 8, 2024. / % Q{

S. Jahue Moor, éf %
MOORE BRAPLEY RS
Post Office Box 5709

West Columbia, SC 29171

(803) 796-9160
ATTORNEYS FOR APPELLANTS

Other Counsel of Record:

W. Joseph Moore, Jr., Esquire
GERTZ & MOORE, LLP
P.O. Box 456

Columbia, SC 29202





Clarke W. McCants, 111, Esquire
NANCE & McCANTS

P.O. Box 2881

Aiken, SC 29802

Paul K. Simons, Jr., Esquire
HULL BARRETT, PC

111 Park Avenue, SW
Aiken, SC 29801

ATTORNEYS FOR THE RESPONDENTS





STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF AIKEN )
)
)
)
Albert D. Barwick, Ann R. Barwick, )
Gordon G. Holscher, 11, Billy R. Jeffcoat, ) CA No. 2019CP0202063
Connie M. Jeffcoat, Harriet A, Jones, )
Emest J. Matheson, Jr., Thomas L. ) FINAL ORDER

Reading, Kenneth W. Pippen, Ji. and )
Ignas K. Skrupskelis,

Plaintiffs,

h T S B N

Vs,

)
Edisto Lake, Inc., Edisto Lake Ridge, LLC, )
Edisto Lake Property Owner’s Association, )
Inc. and Terry M. Hutto, Jr. )

Defendants.
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CASE BACKGROUND

This matter involves the interpretation of certain covenants and restrictions which
govern a development in Aiken County known as the Edisto Lake Community. The Plaintiffs arc
residents of that Community, as well as the Defendant Terry M. Hutto, Jr. and his family.

The Plaintiffs commenced this case alleging, among other things, that the
Defendant Hutto had violated those covenants and restrictions, and sought a declaration in those
regards.

The trial of this matter began before me in Aiken, South Carolina on March 21,

2022. At that trial S. Jahue Moore, Esquire, of Lexington, South Carolina represented the
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Plaintiffs. W. Joseph Moore, Esquire of Columbia, South Carolina appeared for Edwin H.
Cooper, Jr. and Clarke W. McCants, 111, Esquire of Aiken appeared for the Defendant Hutto, !

Before the trial in March 2022 began the Defendants Jointly presented and argued
certain motions, Both Deféndants moved to join Edisto Lake, Inc., Edisto Lake Ridge, LLC and
the Edisto Lake Property Owner's Association, Inc. (The “POA™) as parties in this case. Edisto
Lake, Inc. and Edisto Lake Ridge, LLC are two companies which were formed by Mr. Cooper to
develop the property and community where Edisto Lake is located. Those companies remain active
today. The POA is an entity formed to govern the Edisto Lake Community and is comprised of
owners of real property there.

Mr. Cooper also moved to be dismissed from this case, contending that there was
no basis to find that he is personally liable with respect to the Plaintiffs’ claims and causes of
action for this matter. All of the motions presented by the Defendants were taken under
advisement by me pending the presentation of testimony and other evidence at the trial for this
case.

Several of the Plaintiffs testified at the trial held in March 2022, They related that
they were residents of the Edisto Lake Community and brought this action contending that Mr.,
Hutto was using parts of the Community as a private hunting preserve and in violation of its
covenants and restrictions, They testified that they had heard gunshots during certain parts of the
day and had found spent shotgun shells on property within the development. Based upon this

evidence they asked the Court 10 issue a declaration that Mr. Hutto was violating those covenants

' As set forth later M. Cooper was dismissed from this case pursuant to my Order dated
October 27, 2022.

2
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and restrictions, They also asked that this Court interpret certain other provisions of those
covenants and restrictions.

Mr. Hutto testified at the trial before me. He and his wife currently own property
within the Edisto Lake development. He testified that his wife and family reside on a portion of
the property owned by them and at no point had they organized or operated any type of hunting or
similar preserve, or allowed anyone to hunt or conduct similar activitics on property within the
development,

Mr. Cooper also testitied at the trial of this case and described the history, formation
and development of Edisto Lake. He stated that Edisto Lake, Inc., Edisto Lake Ridge. LLC and
the POA remain viable corporate entities today, and governance of Edisto Lake is currently the
responsibility of the POA.

A number of exhibits were introduced at the trial held before me in March 2022.
Those include the covenants and restrictions for the Edisto Lake Community as well as a plat of
the development.

Upon the conclusion of the presentation of evidence at the trial in March 2022 the
Defendants renewed their pre-trial motions. Afier consideration of those motions I ruled that Mr.
Cooper should be dismissed from this case and Edisto Lake, Inc., Edisto Lake Ridge, LLC, and
the POA should be joined as Defendants herein.

After the new Defendants were joined, and an amended complaint was served and
answered, the Court reconvened the trial for this matter on November 15,2023 where Mr. S. Jahue

Moore again appeared for the Plaintiffs, Mr. McCants again appeared for the Defendant Hutto,
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Mr. W. Jospeh Moore appeared for the newly joined Defendants Edisto Lake, Inc. and Edisto Lake
Ridge, LLC and Paul K. Simons, Jr., Esquire of Aiken appeared for the POA.

Before the trial began on November 15 T conducted a pre-trial conference with
counsel for the parties. At that conference Mr. S. Jahue Moore expressed that the Plaintiffs did not
seek to recover monetary damages from the Defendants, and their request for relief in this matter
is limited to a declaration setting forth that hunting and the discharge of firearms are prohibited by
the terms and provisions of the covenants and restrictions for the Edisto Lake Community, In that
regard counsel for the Defendants expressed and agreed that it would also be appropriate for the
Court to include in its ruling a finding that all of the Parties in this case, including the Plaintiffs,
should comply with the covenants and restrictions governing the Edisto Lake Community, and the
Court’s Order should further provide that the operation of a hunt club or hunting preserve, or
similar business or commercial entity, is prohibited within the Community,

Al the pre-trial conference counsel for the Parties also expressed that it was not
necessary for the Court to hear further testimony in {his matter, or consider any further
documentary or similar evidence, and it would be appropriate for the Court to render a decision
based upon the existing record, The Court also asked counsel to present memorandums setting
forth the positions of their respective clients, which they did and which have been reviewed and
considered by me.

REVIEW OF LEGAL AUTHORITIES AND
RELEVANT TESTIMONY AND OTHER EVIDENCE

Restrictive covenants governing the use of real property are contracts, and subject
to the laws of this State governing the interpretation of contracts. As our Supreme Court has

explained:
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Restrictive covenants are contractual in nature, so that the paramount rule of
construction is to ascertain and give effect to the intent of the parties as determined
from the whole document. The court may not limit a restriction in a deed, nor, on
the other hand, will a restriction be enlarged or extended by construction or
implication beyond the clear meaning of its terms even to accomplish what it may
be thought the parties would have desired had a situation which later developed
been foreseen by them at the time when the restriction was written. It is still the
settled rule in this jurisdiction that restrictions as to the use of real estate should be
strictly construed and all doubts resolved in favor of free use of the property,
subject, however, to the provision that this rule of strict construction should not be
applied so as to defeat the plain and obvious purpose of the instrument, Jt follows,
of course, that where the language of the restrictions is equally capable of two or
more different constructions that construction will be adopted which least restricts
the use of the property. A restriction on the use of property must be created in
express terms or by plain and unmistakable implication, and all such restrictions
are to be strictly construed, with all doubts resolved in favor of the free use of

property.

S.C. Department of Natural Resources v. The Town of McClellanville, 345 S.C.
617,550 8.E.2d 299 (2001).

It is elementary that one seeking relief due to a breach of a contract must first show
thrat the agreement has, in fact, been breached. Once a breach has been established then that person
must demonstrate that they have been damaged or otherwisc affected by the breach.

As stated above the Defendants do not disagree that the restrictive covenants for
Edisto Lake prohibit the operation of hunting clubs or preserves within the Community, The “Use
Restriction” provision set forth in Section | of Article VII of the Covenants states that residents of
the Comumunity shall use their property for residential purposes only. That section also states that
while residents may use their homes for business purposes, no outside traffic may be gencrated for
this purpose and no outward appearance of a business in a home is allowed.

It is clear to this Court, however, that residents of Edisto Lake, are allowed to hunt
in certain areas of the Community. The applicable provision of the restrictive covenants in this

regard provides:
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Section 21. Hunting: No hunting will be permitted on or over Edisto Lake, or on
any roads or parkways within the Property.*
There is nothing unclear and ambiguous about this provision - it prohibits hunting

in certain areas of the Edisto Lake Community. An equally clear conclusion drawn from this
provision is that hunting is allowed in the remaining areas of the Community, along with the
discharge of firearms for that purpose. Had the drafter of the covenants and restrictions intended
that there be no hunting within the Edisto Lake Community whatsoever, it would have been simple
to include that absolute restriction as part of the covenants,  As our Supreme Court has also stated:

A contract is ambiguous when the terms of the contract are reasonably susceptible
of more than one interpretation. Hawkins v. Greenwood Development Corp., 328
S.C. 585,592,493 S.E.2d 875, 878 (Ct.App.1997) {citing 1 7A Am.Jur.2d Contracts
§ 338, at 345 (1991)). It is a question of law for the court whether the language of
a contract is ambiguous. Id. Once the court decides the language is ambiguous,
cvidence may be admitted to show the intent of the parties. Id. The determination
of the parties' intent is then a question of fact. 1d. On the dther hand, the construction
of a clear and unambiguous deed is a question of law for the court,

Gardner v. Mozingo, 293 8.C. 23, 358 S.E.2d 390 (1987).

Which brings the Court to the testimony of the drafter of the covenants and
restrictions, Mr. Cooper, who was previously dismissed as a Party in this case. Whilc | have found
that the restrictive covenants for the Edisto Lake Community are not ambiguous 1 also find that it
would be beneficial to the Court and the Partics to consider his testimony with respect to
determining his intentions when he prepared those covenants.

Mr. Cooper outlined the history of the development of the Edisto Lake Community

and the drafting and preparation of the restrictive covenants governing use of the property by

2 Edisto Lake is the body of water surrounded by residential lots comprising the Edisto
Lake Community.
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residents living there. Mr. Cooper told the Court that the covenants were drafted in a fashion to
allow residents to hunt within the Community, with the exception no one is allowed to do so across
Edisto Lake itself or across roadways located in the Community. He stated that the covenants were
not drafted to prohibit hunting outright in the Community, He further testified, however, that the
operation of hunt clubs and preserves within Edisto Lake are expressly prohibited. Thus, and while
the Covenants are clear standing alone, Mr, Cooper’s testimony is helpful in assisting the Court in
resolving the issues presented in this case.
CONCLUSION AND ORDER

For the reasons set forth above, this Court finds and concludes, and declares, that
the covenants and restrictions for the Edisto Lake Community allow hunting within certain arcas
of that development. Those covenants and restrictions, however, do not allow hunting on or over
Ediste Lake, or on any roads or parkways located within the Property. By implication, the
discharge of firearms within the Edisto Lake Community for purposes of hunting is allowed,
subject to the remaining provisions of the covenants and restrictions.

This Court further finds and concludes. and declares, as the Parties herein agree, all
residents of the Edisto Lake Community are bound to abide by and with the covenants and
restrictions governing the Community, and the operation of a hunt ¢lub or hunting preserve, or
similar business or commercial activities, is prohibited within that development.

SO ORDERED,

THE SIGNATURE OF THE PRESIDING JUDGE AND THE DA TE OF
THIS ORDER ARE SET FORTH ON THE LAST PAGE ATTACHED HERETO
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Aiken Common Pleas

Case Caption: Timmy Oneal Brazeli , plaintiff, ¢t al VS Edwin H Cooper Jr,
defendant, et al
Case Number: 2019CP0202063

Type: Order/QOther

So Ordered

The Honorabie Courtney Clyburn Pope

Electronically signed on 2024-05-08 11:53:45 page 8 of 8
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STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM LEXINGTON COUNTY
Circuit Court for the Second Judicial Circuit

Courtney Clyburn Pope, Circuit Court Judge

Case No. 2019-CP-02-02063

Albert D. Barwick, Ann R. Barwick, Gordon G. Holscher, II,
Billy R. Jeffcoat, Connie M. Jeffcoat, Harriet A. Jones, Ernest J. Matheson, Jr.,

Thomas L. Reading, Kenneth W. Pippen, Jr., and Ignas K. Skrupskelis,

VS.

Edisto Lake, Inc., Edisto Lake ridge, LLC,

Edisto Lake Property Owner’s Association, Inc., and Terry M. Hutto, Jr.,

Appellants,

Respondents.

PROOF OF SERVICE

I certify that I have served the Notice of Appeal by mail and via e-mail on May %%j

2024, as follows:

W. Joseph Moore, Jr., Esquire
GERTZ & MOORE, LLP
P.O. Box 456

Columbia, SC 29202
E-mail: Wimoore@gertzandmoore.com

Paul K. Simons, Jr., Esquire
HULL BARRETT, PC

111 Park Avenue, SW

Aiken, SC 29801

E-mail: psimons@hullbarrett.com

Clarke W. McCants, 111, Esquire
NANCE & McCANTS

P.O. Box 2881

Aiken, SC 29802

E-mail: mccants3rd@aol.com
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Fax: 803-791-8410

The information contained in this e-mail message is intended only for the personal and
confidential use of the recipient(s) named above. This message may be an attorney-client
communication and/or work product and is therefore privileged and confidential. If the reader
of this message is not the intended recipient or an agent responsible for delivering it to the
intended recipient, you are hereby notified that you have received this document in error and
that any review, dissemination, distribution, or copying of this message is strictly prohibited.
If you have received this communication in error, please notify us immediately by e-mail, and
delete the original message.

Moore Bradley Myers Law Firm, P.A.

38 N. Main Street.

Sumter, SC 29150

Phone: 803-796-0052

Fax: 803-791-8410

The information contained in this e-mail message is intended only for the personal and
confidential use of the recipient(s) named above. This message may be an attorney-client
communication and/or work product and is therefore privileged and confidential. If the reader
of this message is not the intended recipient or an agent responsible for delivering it to the
intended recipient, you are hereby notified that you have received this document in error and
that any review, dissemination, distribution, or copying of this message is strictly prohibited.
If you have received this communication in error, please notify us immediately by e-mail, and
delete the original message.



