From: Karen A. Forman, MSW, ID.

To: Court Of Appeals Filings
Cc: Mary Jordan Lempesis; Kiel, Brian
Subject: FW: NOTICE OF APPEAL
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Attachments: Hayes Notice of Appeal Packet.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Karen A. Forman, MSW, JD

Cobb, Hammett, Scapellato & Andrews, LLC
222 W. Coleman Blvd.

Mt. Pleasant, South Carolina 29464

(P) 843-936-6680 General
(P) 843-352-2649 Direct

From: "Karen A. Forman, MSW, JD." <kforman@cobbhammett.com>

Date: Monday, June 3, 2024 at 3:18 PM

To: Court Of Appeals Filings <ctappfilings@sccourts.org>

Cc: Mary Jordan Lempesis <mjlempesis@scsolicitor14.org>, "Kiel, Brian"
<brian.kiel@bcgov.net>, "William S. Hammett llI" <whammett@chsalaw.com>
Subject: NOTICE OF APPEAL

NOTICE OF APPEAL FROM COURT OF COMMON PLEAS
Re: Ben Hayes vs. State of South Carolina

2024-CP-07-01829
Dear Clerk of the Court of Appeals:

Please find, attached to this email, a Cover Letter along with the NOTICE OF AN APPEAL
IN A CRIMINAL CASE FROM BEAUFORT COUNTY COURT OF COMMON
PLEAS, filed under the above-captioned case.

This Notice is filed by Attorney William S. Hammett, III of Cobb & Hammett, LLC on behalf
of his client; Mr. Ben Hayes.

The State’s Attorneys of record for this case are also copied on this email / Notice.

The $250 filing fee will be sent via US Mail.
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THE STATE OF SOUTH CAROLINA

In The Court of Appeals

NOTICE OF APPEAL IN A CRIMINAL CASE

APPEAL FROM BEAUFORT COUNTY
Court of Common Pleas

Judge Marvin H. Dukes, II1

Court of Common Pleas Case No.: 2024-CP-07-01829

Ben Hayes Appellant

State of South Carolina Respondent.

NOTICE OF APPEAL

Ben Hayes, Appellant in the underlying action, appeals the original Magistrate
Order of Conviction filed September 23, 2023 and the Order Affirming Conviction (Appeal
Dismissed) of the Honorable Marvin H. Dukes, III filed May 3, 2024. Because today is June 3,
2024 and a Monday, this notice of appeal is timely.

(see next page)





June 3, 2024

Other Counsel of Record:

Mary Jordan Lempesis,
Brian C. Kiel,

Fourteenth Circuit Solicitor's Office
PO Box 1880

Bluffton, SC 29910-1880
milempesis(@scsolicitor14.org
brian.kiel(@bcgov.net

(843) 474-4806

WILLIAM S. HAMIMETT, 11, ESQ.
ATTORNEY FOR APPELLANT
Cobb Hammett, LLC

222 W. Coleman Blvd.

Mount Pleasant, SC 29464

0: (843) 936-6675

C: (864) 426-8293
whammett@cobbhammett.com






STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) CASE NUMBER 2023-CP-07-01829

COUNTY OF BEAUFORT ) Ticket number 202330190172065
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This matter was before me on September 26, 2023, for a jury trial in the abfo;f:e
referenced matter in which the Defendant Benjamin Hayes was accused of a violation of South
Carolina Code Section 16-11-620 which prohibits trespassing after notice. Present in Court
were the Defendant and his attorney William McGuire as well as Brian Kiel for the State of

South Carolina. Also present were the witnesses who testified in the matter. They were
sequestered at the request of the Defendant.

Mr. Kiel called several witnesses all of whom testified generally that Mr. Hayes went on
the property at 225 Tarpon Boulevard, Fripp Island, South Carolina, on June 27, 2023, after
having been served a formal notice by the Beaufort County Sheriff's Department that Fripp

island Security would prosecute him if he returned to the property located at 225 Tarpon
8oulevard.

The first witness was Mr. McCarter who testified that he is employed by Fripp Island to
enforce the covenants on the island. He testified that he knows Mr. Hayes because there have
been several disturbances involving him at the office that he shares with Fripp Island Security.
He testified (without objection) that the attorney for the Property Owner’s Association had
written two letters to the Defendant asking him not to return to 225 Tarpon Boulevard. He
testified that on June 26, 2023, the Defendant came to the offices at 225 Tarpon Boulevard
because the Defendant needed an inspection sticker for one of his golf carts. Mr. McCarter
explained to the Defendant that he could not inspect the vehicle for a sticker because he had
unpéid fees owed to Fripp Island. The Defendant became angry and Mr. McCarter asked him to

leave. The Sheriff’s Department was contacted and asked to issue the trespass notice to the
Defendant, which they did.





The second witness was Chief Christian Gonzoles, the chief of security at Fripp Island.
Mr. Gonzales generally corroborated the testimony of Mr. McCarter regarding the events of
June 26. He testified further that when the Sheriff’s Department deputies arrived on June 26,
he asked that they arrest the Defendant because the Defendant had received notice from Fripp
Island’s lawyer that he was not to go to 225 Tarpon Boulevard, but he had ignored that request.
The SherifP’s deputy did not arrest the Defendant, but did serve him with a “Trespass after
Notice” document which the Defendant signed. Chief Gonzales indicated that the Defendant
was supposed to make an appointment for inspections and that no appointment had been
made. Chief Gonzoles testified that the following day on June 27, the Defendant sent him an
email stating that the person who had rented the uninspected golf cart had received a ticket
and that “I have attached forms, complete on my part, to register golf carts today.” Chief
Gonzales testified that later that morning, the Defendant was in the parking lot of 225 Tarpon
Boulevard towing a golf cart saying that he wanted it inspected. Chief Gonzales called the
Sheriff’'s Department complaining that the Defendant was trespassing. Deputy Nicholas Horne
of the Beaufort County Sheriff's Department arrived and arrested the Defendant.

The third witness was Deputy Nicholas Horne. Deputy Horne arrived at 225 Tarpon
Boulevard on June 27, 2023, to find the Defendant seated ina golf cart that was located on a
trailer in the parking lot. The deputy spoke with the Defendant who admitted that he had
received the trespass notice, but said he thought it would be okay to be in the parking lot.
During the ride to the jail, the Defendant indicated to the deputy that he was a lawyer and had
argued before the United States Supreme Court.

On cross examination of these witnesses, the Defendant’s attorney brought out that the
Defendant was at 225 Tarpon Boulevard to comply with the regulations requiring that the
Defendant have his golf carts (which he rented to visitors to Fripp Island) inspected. He had
Chief Gonzales testify that the Defendant wrote him an email saying that his renter had
received a ticket for driving an uninspected golf cart on the evening before he was arrested. He
said that it was the same golf cart that he had refused to inspect because the Property Owner’s
Association had a balance owed on his account. The email is submitted herewith as

Defendant’s exhibit 3.

The Defendant moved for a directed verdict on the grounds that the statute has a
caveat, “without legal cause or good excuse,” in its prohibition against entering premises after
notice and that the evidence was that the Defendant entered for the purpose of having his golf
cart inspected and not with the intention of trespassing. The motion was denied and the case
was submitted to the jury for a decision. The jury found the Defendant guilty of Trespassing.

’

This is merely a summary of the trial testimony. | have submitted with this return a
thumb drive which contains a recording of the trial and Plaintiff’s exhibits 1 through 3 and
Defendant’s exhibits 3 and 4 for the appellate court’s consideration.





Respectfully submitted,

Y Vs A

0

Nancy Sadler, Magistrate for Beaufort County

September 26, 2023
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BEAUFORYT COUNTY SHERIFI'S OFFICE
TRESPASS AFTER NOTICE

This is a formal notice of trespass. The property owser or ageat has requested the Besufort
Sheriff's Office to issue a Trespass Notice to you. You are hereby formally notified of

Couwnty ] )
their intent of prosecution if you retum to this A
Date:

South Carcling State Statute 16-11-620
Entering premise after waming or refusing to leave on request: jurisdiction and enforooment.

Auy person who, without legal canse or good excuse, eaters into the dwelling house, place of
business, or on the premise of another person after having been wamod not to do 30 or any person
who, baving entered into the dwelling house, place of business or on the premise of another
person without baving been warned fails and refuses, without good cause or good excuse, to leave
immedintely upon being ordered or reguested to do 3o by the person in possession or his agent or
fepresentative shall, on conviction be not fined more than two bundred tweaty five dollars
($225.00) or imprisoned for not more than thirty (30) days )

1 forbid the sbove listed subject to enter o be about the above jroperty, and will prosecuse said
subject if he/she is abot the property. I attest that I am the property owner, or acting as
represeatative or agent for said ,
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Defendant’s Exhibit





Christian Gonzales

From: Christian Gonzales

Sent: Tuesday, June 27, 2023 9:.03 AM
To: 'Ben And Twana'

Subject: RE: Security jurisdiction

As | mentioned to you yesterday; you have an outstanding balance on your POA account that you need to clear up
before security can register your carts. Your guest may appeal the ticket to the appeals committee. Have a wonderful
day sir and if | can be of any assistance to you please let me know.

Sincerely,
Christian Gonzales

From: Ben And Twana <benandtwana@®aol.com>

Sent: Tuesday, June 27, 2023 8:36 AM

To: Christian Gonzales <chiefgonzales@frippislandliving.com>
Subject: Re: Security jurisdiction

Chief Gonzales:
I have attached forms, complete on my pan, to register golf carts today, A citation was issued to one

of my guests last evening. They were driving the golf cart you refused to register yesterday despite
there being no authority in the rules and regulations for the reason you decided to relate to me.
Regardless, that issue no longer exists. | suggest you void the citation.

Ben Hays

CCBOD

Michael O'Brien
Sharon Lawton

Bob Jordan

Claude "Skip" Shriver
Dan Smith

Lou Wood

Monte Runfola

Scott Reale

Nancy Wingenbach






Christian Gonzales

t==———— =" =
From: Christian Gonzales
Sent: Monday, June 26, 2023 8:48 AM
To: '‘Ben And Twana'
Subject: RE: Security jurisdiction

What day and time? | will make myself available.

From: Ben And Twana <benandtwana@aol.com>

Sent: Monday, June 26, 2023 8:14 AM

Ta: Christian Gonzales <chiefgonzales@frippislandliving.com>
Subject: Fw: Security jurisdiction

Christian:
Would still like that cup of coffee when you have a bit of time.
Ben

---— Forwarded Message -—--

From: Ben And Twana <benandtw. aol.com>

To: Christian Gonzales <chiefgonzales@frippisiandliving.com>
Sent: Friday, June 23, 2023 at 08:35:25 AM EDT

Subject: Re: Security jurisdiction

Chief:
If you are available | will come visit later this moming.
Ben Hays

On Thursday, June 22, 2023 at 02:38:59 PM EDT, Christian Gonzales <chiefgonzales@frippislandliving.com> wrote:

We had an opinion from the POA attorney and a review of the signed agreement it was determined security has
enforcement on all island property. Please feel free to call me if you would like to discuss further. (843) 838-2334

Thank you,

Christian Gonzales

From: Ben And Twana <benandtwana@aol.com>
Sent: Thursday, June 22, 2023 12:01 PM

To: Christian Gonzales <chiefgonzales@frippisiandliving.coms
Subject: Security jurisdiction

Chief:





| believe the recorded covenants for Fripp Island exclude all multi-family
complexes on Fripp from POA and thus Security jurisdiction. Below was
copied from the POA website to which you have access.

It may be appropriate to add this to any "training guide" you use with
security personnel. Some officers are apparently unaware of the exclusion.

Ben Hays

Covenant Enforcement

Enforcement is to ensure that the single-family, residential properties adhere to the
amended and restated declaration of covenants, ARB Guidelines, and the rules and
regulations adopted by the Board of Directors. Compliance is focused on areas such as
yard maintenance, lot appearance, and home appearance, including, but not limited to,
peeling paint, broken windows and broken boards.





. N
AR A4l A

NOTES :

o -
Rév. 0312317

N "

[P

P aAn. nEgosnrsD ) ' DATE oF ARREST

BONE 0512?12023
3 pm: BAIL R_E.Cst, BY".

; g)égons MAGISTRATE,Z'MUN coumn CIRCUIT courrrn FAMILYCOURTD FEDE LCOI]RTEI iR
- NAME OF THE TRIAL COURT IF- DIFFERENT FRGMABOVE --'_ o

TRIAL BY:. TRIALJUDGE [J JURY,E" DEFENDANT BID, NOTAFPEAR |3 Appmaso;a-
msposmow DATE DISPOSITION: - . ' '
3| NowLe prossEo. O Guils ,E“ PLED: NOLO CONTENDERE EI ‘
I -;).[_9-203 FORFEED BOND [] NOTGULTY 3 ]ommmsasAc _ 0]
CHARGE CONVICTED OF ‘ TSAMEAS.ORIGINAL 1. R G POINTS

ELTRE ) S.:[;J]ss‘ﬁs:mb"]ﬂo wida’. d0BYLADNIOY.

COURT x_NsoRMA‘rioN. Y

AL TsUsPENG] FNE T AN, COLLECTED | AMT, SUSPENDED CQMMTITEI_JTO“ —— \,e,_,-‘ﬁ; —
5 59 He5.00 . 2 se‘“dmd.'NO A. |
DATE ] Arrestas : )
Q D203 23;*,‘;,‘ NO : . ')
TICKET # 20230190172065 -- Q\\

_IlllllIIIJHIIIIBIIﬂIIIIIIIIIIIIIIIINIIIIIIIHI]lIlIIlﬂﬂII.III

=

CERTIFIED CORREC)

Electronic Copy - Trial
Officer / Driver's Record






STATE OF SOUTH CAROLINA )
COUNTY OF BEAUFORT ) 202301901 72065
) CASE NUMBER
STATE OF SOUTH CAROLINA )
) IN THE SUMMARY COURT
vs. } JURY TRIAL VERDICT SHEET
)
Benjamin J Hayes )
Defendant )
Offense Charged:

Trespassing / Entering premises after warning or refusing to leave on request

We, the Jury, duly empaneled and sworn in the above entitled action, return as our
unanimous verdict that the defendant is

Not Guilty ___X Guilty

' 9f2e/d023

Date

Mi21





STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF BEAUFORT ) FOURTEENTH JUDICIAL CIRCUIT
)

BEN HAYES, ) CASE NO: 2023-CP-07-01829
Appellant, )
)
VS. ) ORDER
) AFFIRMING CONVICTION
)
STATE OF SOUTH CAROLINA, ) (Appeal Dismissed)
)
Respondent. )

THIS MATTER came before me by way of Ben Hayes’ (hereinafter “Appellant™”) appeal
of his conviction for Entering Premises after Notice or Refusing to Leave on Request pursuant to
S.C. Code Ann. § 16-11-620. Appellant argues that the Magistrate erred in submitting the case to
the jury, and a reasonable jury could not have found him guilty, because the evidence established
a legal cause and a good excuse for his entering the property in question. Oral argument was held
on March 26, 2024. Present at the hearing was Mary Jordan Lempesis and Brian C. Kiel,
attorney(s) for the State. Also present was William S. Hammett, III, attorney for Appellant. For
the reasons set forth below, the Magistrate Court’s decision(s) are affirmed and the appeal in this
matter is dismissed.

STATEMENT OF FACTS

The undisputed facts of this case are that on or about June 27, 2023, Appellant was found
on the premises of 225 Tarpon Boulevard, Fripp Island, in Beaufort County, South Carolina. One
day prior, on June 26, 2023, Appellant was issued a formal notice of trespass by the Beaufort
County Sheriff’s Office (hereinafter “BCSO™) for the same premises. That notice came at the
request of agents from the Fripp Island Property Owners Association and Fripp Island Security
(hereinafter “Fripp Island™). According to the record, Appellant had also been warned in writing

by Fripp Island that he was not to enter the premises in question without permission. On June 27,
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2023, the day of his arrest, Appellant sent an email to Fripp Island with completed forms for
registration of golf carts he owns and rents to his customers. Shortly thereafter, the same day,
Appellant, with a golf cart in tow, arrived on the premises of the Fripp Island Offices for which he
had been officially trespassed by BCSO. Fripp Island Security Officers requested BCSO
assistance. BCSO arrived, investigated, and cited Appellant for a violation of S.C. Code 16-11-
620 for trespassing onto 225 Tarpon Boulevard, Fripp Island.

The matter was placed before a jury in the Beaufort County Magistrate’s Court on
September 26, 2023. Appellant was represented by counsel and presented evidence in the case.
The State called several witnesses establishing the prior relationship between the Appellant and
Fripp Island, the notice of trespass, and that the Defendant returned to the property in question on
the day of his arrest. BCSO Deputy Nicholas Horne testified that when he arrived at 225 Tarpon
Boulevard on June 27, 2023, he found the Appellant seated in a golf cart which was located on a
trailer in the parking lot. Deputy Horne further testified that the Appellant admitted that he had
received the trespass notice but thought he could be in the parking lot.

Appellant’s trial attorney presented evidence that one of Appellant’s clients received a
citation while operating an unregistered golf cart belonging to Appellant. Appellant argued that
his presence at 225 Tarpon Boulevard, Fripp Island was necessary because the golf cart had to be
inspected at this location. At the close of evidence, Appellant’s trial attorney moved for a directed
verdict on the grounds that legal cause or good excuse existed for the violation of the trespass
notice. The motion was denied, and the question was submitted to the jury. The jury found the

Appellant guilty.
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STANDARD OF REVIEW

“In criminal appeals from magistrate or municipal court, the circuit court does not conduct
a de novo review, but instead reviews for preserved error raised to it by appropriate exception.”

State v. Henderson, 347 S.C. 455, 457, 556 S.E.2d 681, 682 (Ct. App. 2001). “When ruling on a

motion for a directed verdict, the trial court is concerned with the existence or nonexistence of

evidence, not its weight.” State v. Weston, 367 S.C. 279, 292-93, 625 S.E.2d 641, 648 (2006)

(citing State v. Cherry, 361 S.C. 588, 593-593, 606 S.E.2d 475, 477-478 (2004)). “A defendant is

entitled to a directed verdict when the state fails to produce evidence of the offense charged.” 1d.
“If there is any direct evidence or any substantial circumstantial evidence reasonably tending to
prove the guilt of the accused, the Court must find the case was properly submitted to the jury.”
Id.

DISCUSSION

Appellant argues this Court should reverse the Magistrate’s denial of his directed verdict
motion because the State failed to offer any counter evidence to create more than one inference as

to whether he had legal cause or good excuse. See, Steinke v. S.C. Dep't of Lab.. Licensing &

Regul., 336 S.C. 373, 386, 520 S.E.2d 142, 148 (1999). S.C. Code Ann. § 16-11-620 applies to a

person who is on the property “without legal cause or good excuse.” Town of Springdale v. Butler,

299 S.C. 276, 279, 384 S.E.2d 697, 698 (1989) (finding police officers response to a complaint
under the color of law establishes legal cause). An accused may not be convicted when invited
back to the forbidden premises by a tenant, agent, or representative of authority. Com. v.
Richardson, 313 Mass. 632, 638, 48 N.E.2d 678, 682 (1943). Likewise, the common law defense
of necessity frees a person subject to a no-trespass warning if compliance would create a greater

harm to the person than non-compliance would. See, Com. v. Magadini, 474 Mass. 593, 600, 52
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N.E.3d 1041, 1049 (2016) (reversing a homeless defendant from conviction where trial court failed
to instruct on the defense of necessity when facts supported defendant was subject to chilling
outdoor weather). When the State makes out a prima facie case under a statute and the defendant
claims to fall within an “exception” in the statute, the burden is on the defendant to establish the

defense. State. V. Attardo, 263 S.C. 546, 211 S.E.2d 868 (1975). Furthermore, when dealing with

a statutory crime to which there are exceptions, the defendant bears the burden of showing his
actions fit within the exception and the State is not required to negate each exception to the offense

to sustain its burden of proof. State v. Clarke, 302 S.C. 423, 396 S.E.2d 827 (1990)

In the instant case, Appellant argues that he had the legal right or good cause to trespass
onto 225 Tarpon Boulevard, Fripp Island to have his golf cart registered. In support of his
argument, Appellant introduced emails noting a citation for having an unregistered golf cart.
However, the State produced evidence, and this Court has reviewed the same, that Appellant had
reasonable alternatives to getting his golf cart registered. Namely, evidence existed that a member
of his family could, and did respond to the location, only after his arrest. The State further
produced uncontradicted evidence that Appellant was found at 225 Tarpon Boulevard, Fripp
Island, after receiving the trespass notice not to be on that property.

After hearing arguments from both sides and a review of the lower court record, this Court
agrees with the Magistrate’s Court’s denial of Appellant’s directed verdict motion. This Court
finds that the State offered evidence, when viewed, as it must be, in the light most favorable to the
State, that Appellant knowingly and voluntarily trespassed onto 225 Tarpon Boulevard, Fripp
Island after receiving. As such, thus Court must affirm the Magistrate’s Decision to deny the

directed verdict motion.
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CONCLUSION

Accordingly, and for the reasons set forth above, IT IS THERERORE ORDERED that
the Magistrate’s decisions, specifically the denial of Appellant’s directed verdict motion are
AFFIRMED.

IT IS FURTHER ORDERED that the jury’s verdict will not be disturbed, the conviction
is AFFIRMED, and that this appeal is hereby dismissed.

AND IT IS SO ORDERED!

Marvin H. Dukes, I1I
Presiding Judge, Fourteenth Judicial Circuit

, 2024,
Beaufort, South Carolina
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Beaufort Common Pleas

Case Caption: Ben Hays VS South Carolina State Of
Case Number: 2023CP0701829

Type: Order/Other

So Ordered:

s/Marvin H. Dukes IIT #3069

Electronically signed on 2024-05-03 09:55:17 page 6 of 6
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The Notice of Appeal, once filed, will be also filed with the Beaufort County Court of
Common Pleas.

Thank you,

Karen A Forman, MSW, JD

Assist William S Hammett, Esq.

Cobb & Hammett, LLC

222 W. Coleman Blvd

Mt. Pleasant SC 29464
(843)936-6680 (Office -Main)

(864) 426-8293 (Mr. Hammett's Cell)



