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1	

STATE OF SOUTH CAROLINA ) IN THE CIRCUIT COURT 
) 
) APPEAL FROM 
) MAGISTRATE COURT 

COUNTY OF GREENVILLE ) 
) 
)   CASE NUMBER: 2018-CP-231100-4590 
) 

ANGELEE MEDVE ) CIRCUIT CASE: 
) 2023-CP-2304767
) 
) 

APPELLANT ) NOTICE OF MOTION 
) AND      

vs. ) MOTION TO RECONSIDER 
) 

MICHAEL’S WHOLESALE ) 
FLOORING, LLC  ) 

RESPONDENT )        

Respondent, by and through his undersigned attorney, hereby moves this Court at 

such time as the Court will allow counsel to be heard for an Order granting 

reconsideration or in the alternative, for a new date for a hearing on the appeal. 

Respondent	makes	this	Motion	on	the	grounds	Appellant	failed	to	notify	

Respondent	of	the	Appeal	Hearing	in	the	Circuit	Court	and	that	through	

inadvertence	Respondent’s	counsel	was	not	aware	a	hearing	had	been	scheduled.	

Respondent’s	counsel	has	moved	since	this	case	originally	started	some	four	years	

ago.	Despite	keeping	the	Attorney	Information	System	up	to	date	and	updating	the	

Court	of	record	in	this	matter,	multiple	notices	have	been	mailed	to	counsel’s	

previous	address.	Those	notices	are	now	no	longer	received.	For	whatever	reason,	

Respondent’s	counsel	received	no	notice	of	the	date	of	the	hearing	and	therefore	

moves	this	court	to	set	a	new	date	so	both	parties	can	be	present	for	a	hearing.	
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	 2	

	 WHEREFORE,	Respondent	prays	that	the	Appeal	be	set	 for	a	hearing	where	

both	parties	may	be	present	to	argue	their	positions	before	the	Court.	

	
 

 

 

     _/s Robert K. Merting/________________ 

     Robert Karl Merting (SC Bar No. 100181) 
     Attorney for the Defendant 
     R.K. Merting, LLC 
     P.O. Box 26284 
     Greenville, SC 29616 
     Telephone: (843) 830-5227 
     robert@rkmerting.com 
Dated: November 6, 2023 

Greenville County, South Carolina 
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             P R O C E E D I N G S 

THE COURT:  We've got Angelee Medve v.

Michael's Wholesale Flooring.

MS. WOOTEN:  Yes, Your Honor.

THE COURT:  And you are Ms. Wooten?

MS. WOOTEN:  Yes, Your Honor, with Kenison,

Dudley & Crawford.

THE COURT:  All right.  And this is a -- also

a magistrate court matter?

MS. WOOTEN:  Yes, Your Honor.

THE COURT:  Hold on a second.  Let me take a

look at it.

(A brief pause in the proceedings.)

THE COURT:  All right.  Tell me what this is

about.

MS. WOOTEN:  Yes, Your Honor.  Just briefly,

the case is about a set of flooring that my client

purchased from Michael's Wholesale Flooring.  She

filed a case way back in 2018.  And at one point in

2020, we added or moved to join another party.  The

magistrate court never ruled on that.  Then, Covid

hit and things weren't moving along too quickly.

But, at any rate, we finally got the Court to rule

on the motion to join another party.  And, then,

Mr. Merting, who represents Michael's Wholesale
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Flooring actually filed a motion to dismiss and for

summary judgment.  That was to be heard on

June 21st of this year, Your Honor.  On that

morning, I woke up sick.  I had Covid symptoms:

Coughing, headache, fever, all of that.  I began

calling the court as soon as I thought they would

open, at 8 o'clock in the morning.  No one

answered.  They don't have a message system in

magistrates court.  This is over at the Gant

Summary Court on White Horse Road.

Someone finally answered at 8:30, and I told

that person that I was very sick and didn't want to

get anyone else sick, which is what I learned

during Covid that we shouldn't do.  And the lady

came back to the phone and said the judge says they

are going ahead without you.  So they did that.

I filed a motion to reconsider and for relief

from that, Your Honor.  That motion was denied, and

that is why I'm here today, to appeal that order

denying my motion to -- for relief from judgment

and to reconsider.

Your Honor, there is case law on this, and

there is also -- in the South Carolina Bench Book

for Summary Court, which is the guide for the

magistrate judges, it says that a continuance may
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be granted on the motion of the party as long as

the attorney gives the quickest notice that they

possibly could, which I did.

It goes on to say that circumstances which

might justify a continuance are the illness of a

witness or a party, or the attorney for one of the

parties.

So my client has not had a full and fair

opportunity to respond to a summary judgment

motion.  The summary judgment motion was granted,

and our case was dismissed, and we think that the

magistrate did not follow the rules on this and

made a mistake that denied my client the

opportunity to be heard in this case.  So we would

ask that Your Honor, in de novo, review that you do

for magistrate court decisions, remand, and direct

the court that we need to have access to that

summary judgment hearing.

THE COURT:  Yes, Ms. Wooten.  This is a very

simple thing for me.  I mean, the supreme court

sent out an order during that period of time that

we had Covid stressing that trial judges should be

very sensitive about that situation and grant

continuances when continuances were needed to be

granted.  I mean, when everyone was going through
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Covid, that was a very trying time, and for you not

to be given a continuance I think is despicable.

It's despicable.  So what I'm going to do is I'm

going to grant the appeal, just because that's just

-- that's just being fair.

MS. WOOTEN:  Thank you, Your Honor.

THE COURT:  What I need you to do is -- I

typically would do a Form 4, but I need you to do

me an order remanding this back --

MS. WOOTEN:  Certainly, Your Honor.

THE COURT:  -- to the magistrate court for

him to have a full hearing on the motion.

MS. WOOTEN:  I certainly will, Your Honor.  

And would you like me to submit that within

ten days also?

THE COURT:  Submit that within ten days.

I'll tell you what, don't E-file it because that is

a magistrate level order, so they may not get it.

So what you might want to do is send it to my law

clerk, and she'll get to me.

MS. WOOTEN:  Right.  Yes, sir.  What email is

that, Your Honor?  Is that on the site?  Can I look

that up?

THE COURT:  She can tell you.

THE CLERK:  Akinlawlc@sccourts.org.
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MS. WOOTEN:  Thank you so much, and have a

good day.

(Whereupon, the Webex hearing concluded.)
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            CERTIFICATE OF TRANSCRIBER 
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Flooring, LLC  

Case No.: 2023-CP-23-04767 

Date of Hearing: November 2, 2023 

* * * * * * * * * * * * * * * * * * * * * * * * *  

I, Natalie Dahl, do hereby certify that the

foregoing transcript is a true and correct record
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             P R O C E E D I N G S 

THE COURT:  Okay.  We're back on the record.

This is in the interest of Angelee Medve versus

Michael's Wholesale Flooring, Case No.

2023-CP-23-04767.

I got Ms. Wooten -- is that you, ma'am?

MS. WOOTEN:  Yes, Your Honor.

THE COURT:  Is that Mr. Merting?

MR. MERTING:  Yes, sir, Your Honor.

THE COURT:  And this young lady you have with

you is who?

MR. MERTING:  Ingrid Christensen.  She's

representing (inaudible).

THE COURT:  Okay.  Ingrid, spell your first

name. 

MS. CHRISTENSEN:  I-N-G-R-I-D.  

THE COURT:  Christian (sic)? 

MS. CHRISTENSEN: C-H-R-I-S-T-E-N-S-E-N.

THE COURT:  Christensen.  All right.  And you

are with Michael's Wholesale Flooring?

MS. CHRISTENSEN:  Yes.

THE COURT:  What capacity are you over there?

MS. CHRISTENSEN:  Office manager.

THE COURT:  Office manager, okay.

All right.  This is a motion to reconsider.
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Whose motion?

MR. MERTING:  Your Honor, it is my motion to

reconsider.

THE COURT:  All right.  Hold on one second.

(A brief pause in the proceedings.)

THE COURT:  Okay.  It won't let me -- are you

still having problems, or you haven't been on the

page?

(A discussion was had off the record between

the Judge and law clerk.)

THE COURT:  Give me just one second.  We're

having technical difficulties.

MR. MERTING:  Thank you, Your Honor.

THE COURT:  You all can be seated.

(A discussion was had off the record.)

THE COURT:  All right.  What we'll have to do

is we have some computer issues, but I'm going to

let you -- all right, Counsel, tell me about --

tell me about the history of the case and where we

are, and we'll go from there.

MR. MERTING:  Your Honor, the procedural

history of this case dates back to 2018 when the

case was brought in magistrate court.  At that time

the plaintiff brought the case against my client,

the defendant, alleging installation by faulty
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product, flooring, in her home.

The plaintiff failed to name an essential

party to the case, that was the defendant of the --

or the manufacturing of the actual flooring

installed.  They were alleging, basically, a faulty

product, manufacturing defects, and they didn't

name the manufacturer.

We entered into an order to join that

essential party, the manufacturer, in 2019.  That

was formalized, and an order was issued by the

magistrate court in January of 2020.  For some

reason, the manufacturer was not added by the

plaintiff.  The plaintiff failed to go forward, and

sua sponte the Court, in March of 2021, closed this

matter.  Did not inform either the plaintiff or the

defendant, just closed it in their books.

Two years later, in March of 2023, the

plaintiff then filed a -- or I should say then

finally served the manufacturer of the flooring.

At this point in time, we're four-and-a-half to

five years since the plaintiff brought the suit.

Certainly, the plaintiff knew about the damages

when they brought the suit.  So the statute of

limitations is expired.  That prejudices my client,

because my client was merely the installer --
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actually, merely the seller of the floor, had it

installed, did not produce the product, which is

the defect in the complaint.

My client made a motion to dismiss, Your

Honor, and that motion was heard in June of 2023.

Prior to the hearing of that motion to dismiss, in

the morning of that motion, purportedly by the

plaintiff's counsel, the plaintiff asked for a

continuance.  That continuance was asked for orally

by phone call to the court.  Defendant knew nothing

of this.  That was given for, quote, Covid-like

symptoms.

The Court, hearing the ex parte

communication, decided against giving that

continuance and denied it.  Again, it was

unbeknownst to the defendant at this time.  Two

hours later, the hearing is set.  The Court comes

in and announces that the plaintiff will not be at

the hearing because of reasons given, and says that

the Court has made its decision to go forward with

the hearing.  The defendant is there with his

attorney.  The defendant, the manufacturing

flooring, had traveled up from Georgia, out of

state, to make an appearance.  And, so, pursuant to

Court's instructions, we proceed forward with the
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hearing.  An order is granted on that date and is

mailed out to all of the parties involved,

including the plaintiff.

Now, the plaintiff knows before the hearing

actually starts that the request for a continuance

has been denied.  The plaintiff receives prompt

information that an order was granted dismissing

the case, and then the plaintiff fails to file a

Rule 59(e) and ask for a motion to reconsider.

Ten days goes by, that doesn't happen.

Thirty days goes by, and the plaintiff has failed

to appeal that order.  And it's not until about 45,

60 days that go by that we actually have a

collateral attack through this rule motion 60(b),

and that is brought in the magistrates court.

It is brought in the magistrates court,

again, without the defendants having knowledge of

it, because the plaintiff failed to serve the

defendants.  It was well after the motion was

decided, and the Court sent out its decision, and

copies of the motion actually brought that the

defendants learned that the Rule 60(b) motion had

been made.  Nevertheless, the magistrate court

denied the Rule 60(b) motion, and then the matter

was brought here on appeal.
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My client did not receive notice of when the

hearing was.  We discovered that shortly after the

hearing had been held, and we asked for a Rule

59(e) motion so that we could have a hearing with

us here, and that's how we come to today's events.

THE COURT:  All right.  Yes, ma'am.

MS. WOOTEN:  Your Honor, the procedural

history nor the merits of the case are at issue

today.  But just for a little bit of clarification,

first of all, I disagree with much of what

Mr. Merting has said today about the procedural

history.  But the first thing is that we never

failed to name an essential party.  That's really

not at issue today, but the party was not ever

essential.

He is right that the magistrate court closed

the matter without informing anyone and never

dismissed the case.  Apparently, they just put it

aside or something.  So we found out later that

that had happened.  We called to inquire -- during

Covid, of course, the magistrates court was

basically not operating a lot.  But the only issue

here today before the Court is whether the lower

court, i.e., the magistrate court, failed to

properly grant our motion to set aside the
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judgment.

The reason that we did a motion to set aside

rather than an appeal is because we believe that

that was the proper vehicle in this case.  If we

had filed an appeal to the Court, we felt that we

would have had to appeal on the merits.  Rather,

this is a mistake, inadvertence, or excusable

neglect standard, and we believe that that's where

this type of thing comes into play.

What had happened, Your Honor, as you may

remember the last time that we were at a hearing --

and we didn't fail to serve Mr. Merting, we just

served him at his old address.  He had moved, and

it came back to us.  I admit, we didn't check AIS

because we didn't know he had moved, but we did

serve him.  I don't want the Court to think that

there have been times we haven't served things on

him; that just isn't the case.  

But, at any rate, what had happened is -- if

I had been sick the day before, I would have called

the court the day before.  I woke up that morning,

and I had a cough and a fever.  I thought I might

have Covid.  I called the court.  My understanding

from the supreme court ruling was that we were not

to appear in court, especially during this time, if
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we thought that we might have Covid.  So that's

what I did.  I began calling the court as soon as I

could that morning.  They did not answer the phone.

They do not have an answering machine.  They did

not answer until an hour before the hearing -- not

two hours before the hearing -- and I was told that

I did not need to file a motion because the Court

was denying my request, and that the hearing would

go forward.

So the only thing before the Court today is

whether the magistrate court failed to properly

grant our motion to set aside that judgment based

on attorney illness.  And there is a plethora of

cases, Your Honor, where the courts have said that

that is a proper ground for setting aside a

judgment.  And it's even in the magistrates court's

rules, under Rule 12, that continuances should be

granted in the event of attorney sickness.

So, Your Honor, that's really all that's

before you, and we just ask that you deny the

motion to reconsider, stick with the order that you

had issued previously in this case.

THE COURT:  All right.  

Anything else?

MR. MERTING:  Yes, Your Honor.  I would like

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

39



    11

to make argument on the actual merits of the Rule

60(b) motion.  The decision to grant or deny a

motion under Rule 60(b) is within the sound

discretion of the trial court.  That is well

established in Lanier v. Lanier, Coleman v. Dunlap,

Gainey v. Gainey.  Therefore, the decision can be

reversed only if the family court's -- trial court

that is, abused its discretion, Raby Construction

v. Orr, Gainey v. Gainey.

An abuse of discretion occurs when the judge

issuing the order was controlled by an error of

law, or the order is based on factual (inaudible)

without evidence or support.  BB&T v. Taylor, Tri-

County Ice and Fuel Pump v. Palmetto Ice Company,

and, again, cited in Gainey v. Gainey.

So the question here, Your Honor, is:  Was

this mistake inadvertence, surprise, or excusable

neglect?  And, of course, what are we talking about

the excusable neglect of?  Because, certainly,

there was no surprise.  The plaintiff knew before

the hearing occurred that her motion to have a

continuance was denied.  The plaintiff knew shortly

after the hearing that she had lost the hearing.

And the plaintiff had avenues in which to address

that denial for a continuance.  She could have had
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a Rule 59 motion to reconsider and had a hearing on

the merits, which is what she's asking for here

today.  She could have appealed as the rule -- as

the motion to request a continuance was in-artfully

denied.  She could have appealed that, but she

chose not to.  Instead, she made a collateral

attack after the fact.

Your Honor, I'm not sure what cases

Ms. Wooten is referring to, but I'll draw your

attention to some cases I think will show that

attorney illness is not a reason for granting a

motion.

If you will -- may I pass up a case, Your

Honor?

THE COURT:  Yes.

Go ahead.

MR. MERTING:  Thank you, Your Honor.  So I

passed up Muckenfuss v. Fishburne.  In that case,

the defendant asked the Court for a continuance

because his attorney wasn't available.  To quote,

he had a telegram saying, "Cannot go to Georges.

Been sick all week.  Sorry.  Major Hart."  The

presiding judge refused the motion for continuance

on the ground that he was satisfied it was for

delay and without merit.
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And, so, the defendant brings a motion 60(b),

an affidavit saying that the decree was taken

through their surprise and excusable neglect by

reason of the illness and non-appearance of their

counsel, Major Hart.  But the Court noted that the

things referred to in the defendant's exceptions,

that is the facts, were before the judge on the

hearing of the main course were not subject to

review by this Court; that the judgment order

decree was not taken (inaudible) by reason of their

mistake, inadvertence, surprise, or excusable

neglect.  And our supreme court went on to say,

"We're unable to find that any exception taken by

the defendants on any material fact or principle of

law has been overlooked in the decision of the

above case." 

So our supreme court there considered

attorney's unavailability on sickness and said

that's not a mistake, surprise, inadvertence, or

excusable neglect, especially when it is considered

by the trial court.

Your Honor, I can pass up Poston v. State

Highway Department?

THE COURT:  All right.

Go ahead.
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MR. MERTING:  Thank you, Your Honor.  In

Poston, the attorney who failed to appear is no

other than the Attorney General of South Carolina.

A case was had without him, on trial, on

March 9th.  

Eleven days later, he certainly wasted no

time, he brought a Rule 60(b) motion.  He alleged

that the judgment was taken against the defendant

through mistake, inadvertence, surprise, or

excusable neglect because he did not make

appearance.  And the Court noted that the principal

reason given by the Attorney General for the

occurrence is that he was engaged in many other

matters of an official nature.  He was distressed

and disturbed over the illness of a member of his

family.  The fact that a member of the Attorney

General's family was very sick, in view of the

other circumstances of the case, could hardly be

sufficient reason for setting aside this judgment.

The judgment was not taken through any mistake of

the defendant, and if taken to its surprise, then

the surprise came as a result of the negligence of

the defendant's counsel.  And if taken through

inadvertence, the defendant's inadvertence is

solely the result the defendant's neglect, which
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cannot be classified as excusable neglect.

The Court went on further towards the

standard.  A matter of this kind is addressed to

the sound discretion of the judge for whom the

motion is heard, and the appellant must make a

clear showing of abuse of discretion by the trial

judge to disturb his ruling.  In the absence of a

clear showing of an abuse of discretion, it is well

settled that the ruling of the county court

complained of cannot be pronounced reversible error

of law.

THE COURT:  All right.

Anything else?

MS. WOOTEN:  Your Honor, I can respond to

those cases.

THE COURT:  Yes, ma'am.

MS. WOOTEN:  Yes.  Yes, Your Honor.

First of all, they are from 1903 and 1939,

before the Rules of Civil Procedure were even in

place for this type of thing.

Secondly, the Court found in the first case

that the motion for continuance was brought for

delay and was without merit.  That certainly isn't

the case here today, Your Honor.  As an officer of

the court, I have testified as to what my issues
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were that day, and in good faith I was trying to

follow the supreme court order.

Number two, in the 1939 case, there wasn't

even an illness of counsel.  It was an illness of a

counsel's family member.  Both cases are

distinguishable.  

As to whether I had to bring a Rule 59(e) or

an appeal, I did not, Your Honor.  This collateral

attack is the proper way to have attacked a ruling

like that where my case was dismissed, and I'm not

seeking to appeal on the merits.  This is the

proper way to do it, the rules allow for it, and we

would request that Your Honor not grant the motion

to reconsider.

THE COURT:  All right.  

Anything else?

MR. MERTING:  Well, Your Honor, to continue

on -- or answer the question about the age of the

cases, I'm just working my way forward.  If the

Court would rather care to hear the other cases

that continue to cite to these cases and support

them, I can provide a couple more.

THE COURT:  I don't think I need to do that.

Anything further from either side?

MS. WOOTEN:  No, Your Honor.  Thank you.
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THE COURT:  I'm inclined to deny your motion

to reconsider.  I'll do a Form 4 on it.

MS. WOOTEN:  Thank you, Your Honor.

THE COURT:  We'll do a Form 4.

MS. WOOTEN:  Thank you, Your Honor.

THE COURT:  Good luck.

(Whereupon, the Webex hearing concluded.)
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