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1| THE COURT:

We're here today in the matter of James Marsha| | !

Shoemaker, Jjr. This is case number 2018ES2301729, And
Just by Way of background i do have a Death Certificate

for Mr, Shoemaker, Jr. indicating the date of death was
July the 14th, 2018 I have a Wil that was filed on
July the 18th, 2018 He was testate. I have g
application for Informai Probate of 4 Will and
appointment of g Persona| Representative that was fjfeq

July the 18th, 2018, | have the inventory and

indicating the Creditor’s Notice was published on July
the 27th, August the 3rd, and August the 10th, 2018,

signed by Ms, Moore and dated the 25th of Apri | 2019
and fileqd the same date wjth The Court. l'understand'

that a Petition for Forma | Hearing in the Estate of
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James Shoemaker, Jr. was filed on June the 27th, 2019.
And in response we have Debora Wine's Motion to Dismiss
pursuant to 12(b)(6) and due to a lack of proper
service. The Petitioner has filed a response to this
on August t2th, 2019. And the Respondents Mary Hunter
S|oan-Shoemaker, Edward Sloan Shoemaker, Jonathan Evans
Shoemaker, and Lesley Moore have atso filed a Notice to
Dismiss Or tn The Alternative Motion For A More
Definite Statement. Those are in pursuant to rules
10(b), 12(b) (1), 12(b)(6), 12(b), and 12(f). And we
are here to deal with those today. 1 believe this
matter was scheduied earlier this year and the
Petitioner requested a continuance, and it was granted.
All right. So let me see who we have here today. S50
our Petitioner is James Marshail Shoemaker, fil; is
that correct?

MR. SHOEMAKER:
Correct.

THE COURT:
You're here today then, sir?

MR. SHOEMAKER:
Yes.

THE COURT:
Are you representing yoursetf?

MR. SHOEMAKER:
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1 I am.
THE COURT:
All right, Have you had the Opportunity to consult

with an attorney?

MR. SHOEMAKER-

Case on contingency, ‘cause | can’'t afford to hire one.
THE COURT

ALl right. And so youre Fepresenting yourseg|f today?
MR. SHOEMAKER-

Correct,

THE COURT:

can Probably assist You with thig matter? (
MR. SHOEMAKER.

Yes, ma'am.
THE COURT:

Okay .
MR . SHOEMAKER .
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THE COURT:
All right. Do you understand that if you represent
yourself today you'll be expected to follow the rules
of court, present your case as an attorney would,
question witnesses and cross-examine witnesses as an
attorney would? Do you understand all of that?

MR. SHOEMAKER:
| —- | understand what you're saying. | don't know
what that means practically speaking.

THE COURT:
Well, there's a certain way that you have to present
your case and make arguments, things like that. We
likely won’'t have witnesses today, so that won’'t be an
issue. But if there are any objections, if you want to
make any objections, all of those things would have to
be done in accordance with the rules of evidence and
the rules of court. And | can’t help you with those
things, and the other attorneys can't help you either.
Do you understand that?

MR. SHOEMAKER:
Yes, ma’'am.

THE COURT:
Okay. And knowing all of those things and knowing that
you're going forward without the assistance of counse

do you still want To go forward today representing
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1 yoursel f?
21 MR, SHOEMAKER :

3 Absolutely .
41 THE COURT:

ALl right. And we also have Ms. Wine who is

(&}

Feépresented by Ms. Culbreath; is that correct?
MS. CULBREATH:

Yes, Your Honor.
THE COURT:

All right. And ig she present today?
11| MS. CULBREATH :

OCOG}\!('D

12 She is not, your Honor .
13 THE COURT :

14 ALl right. Ang the remainder of the Respondents are
15 represented by Mr. Haynsworth: jg that correct?
16 | MR, HAYNSWORTH :

17 - Yes, Your Honor —-
18 THE COURT:
19 Al'l right,

20| MR, HAYNSWORT -

21 T eXcept for the John and Jane Doe Respondents .
22 1 THE COURT:

23 Al'l right, Okay. Sgo everybody except John and Jane

24 Doe. Al right. Well, | see that Ms. Wine filed her
25 Motion First. We can start with her. It really is up
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to you-all who we start with.

MS. CULBREATH:
That’'s fine, Your Honor, |'m happy to go. Again, Anne
Culbreath here for Ms. Wine. Your Honor, we also filed
a rule 12(b)(6) Motion in our Motion with our
discussion of —-

THE COURT:
Yes, ma'am.

MS. CULBREATH:
_- service of process. And today the real crux of it
is that 12(b)(6) Motion, Your Honor.

THE COURT:
Al right.

MS. CULBREATH:
Because when looking at the Complaint —- or Petition
filed by Mr. Shoemaker there is zero valid claim for
relief against Ms. Wine. Ms. Wine is the housekeeper.
She is the maid for Mr. and Mrs. Shoemaker. And in
reading the Complaint it appears that the Complaint
attempts to set forth two Causes of Action so to speak.
One asserting an issue for testamentary capacity of Mr.
Shoemaker where Mr. Shoemaker attempts to request The
Court to set aside Will and Trust that bad written him
out of taking under the Estate. And it looks like a

second Cause of Action which does not comply with 62-5-
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1 303 request that The Court appoint a Guardian ad Litem.
2 And then further ask that The Court charge that
3 Guardian ad Liten to take over the Healthcare Power of
4 Attorney from his two brothers and assign it to someone
5 else, To hire g team to treat his omma’s al leged
6 Val fum dependency. To replace the housekeeper and then
7 o hire a Trust Your Honor, those assertions in the
8 Complaint mr, Shoemaker has failed to state any type of
9 factual assertion or ciaim agamnst Ms. Wine There's
10 Z8r'o assertion jn the Complaint that Ms. Wine has an
11 interest 'n the Estate or that she is some sort of
12 beneficiary of the Estate. It seems that the
13 Petitioner Simply doesn't want her to he her (sic)
14 momma’s maid. Ang there s ng assertion under the
15 Statute that she is a Proper party under 62-5-101 with
16 regard to assigning and Providing for gz Guardian ag
17 Litem. ¢ you look at that definition there are siyx
18 different People that could serve as g party or that
19 Constitute 7 Party, and Ms. Wine does not count as any
20 Of them. She's not a‘Protected Person. She'sg not a
21 Petitioner, 2 Guardian, Coneervator, Or ward, and she's
22 hot a eroper Party to this, Your Honor, and we wou [ d
23 | ask that she pe dismissed With prejudice.

24 | THE COURT:

25 All right, Thank you, ma‘am, VYes, Sir, would you |ike
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—- let me ask you this: do you want to respond
individual ly or do you want to hear from both attorneys
and then respond —-

MR. SHOEMAKER:
b'm —-

THE COURT:
—- to everything?

MR. SHOEMAKER:
—- taking that on right now.

THE COURT:
All right. 'Yes, sir. 1"l hear from you.

MR. SHOEMAKER:
Okay. So | —- | wrote it down, you know, in the
interest of being clear. So there —- there are two
facts which are important to consider regarding the
inclusion of Ms. Wine in this case. On December 7th,
2017 my partner, Julie Callaghan who's sitting next to
me. and | drove to Greenvilie from Atlanta where | live
to take my parents out TO Iuncé as previously arranged)
with my father. When we pulted up to the curb we were
confronted in the front yard by Ms. Wine who bluntly
and aggressively stated that the lunch was cancelied
because my father had had a fall that wmorning. She
then positioned herseff between Julie and | and the

front door and acted as if she was going to prohibit us
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1  frrom going inside of the house. | said to her |y
-2 going to See my parents.” | walked around her, we went
3 into the house, .So for the next hour Julie ang 1 sat
4 and talked with My parents, ang about my Father's fali,
5 and about the fact they couldnt 90 out to lunch, and
6 why we were in town that weekend for the Christ Church
7 ' fbotbal! event.  So as we were talking during this |ast
8 tonversation | hag With my father face-to-face . thisg
9 IS in December of "17. He Passed away in July of 2018,
10 Debora Wine was Constantiy geing in and out of the room
11 making a lot of noise trying to demand me to come intg
12 my father's bedroom to help her put some sort of bumper
13 under the bed, ang general |y interrupting my
14 interactions with my parents. And Finally | had to say
15 o her “I'm not here to work wWith you on my father ‘s
16 | bed, 1|'nm her; Lo visit with My parents.” The second
17 incident that concerns me was an undis ~~ an
18 undetermined date a couple —- jt happened a Couple of
19 years before | was aware of it. But Debora Wine and my
20 parents spent an evening driving around Atlanta (sic)
21 Femoving money frop ATM machines because my mother had
22 gotten a phone caj | from somebody who purported to be
23 in the Dominican Republic and that my son, Peter, who's
24 never been in the Dominican Republic before, since, or
25 afterwards, haq been locked Up and this guy was gofng
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to help them get him out of jail. So my mother bought
it. For some reason my father bought it. And Ms. Wine
did not have the presence of nlind to pick up the phone
and cal! me or my son’'s mother. {'m told that my
mother —- | —- | —- | am guessing that my mother put
$15.000 in an envelope and FedEx'd it to someone in New
York where Debora Wine is from. | do not know if Ms.
Wine participated in this as a co-conspirator, but |
know that she completely failed as a rational
caretaker. Now, my father on the day we visited before
his death in that December which | previously

mentioned, he referred to Ms. Wine like a daughter.

You’ Il also hear somebody in this room talk about being
—- feeling very close to my parents. It had this —-
there was this —- well, |'m not going to go into that.

|'m going to try to stick with the facts. Okay. So

because of this behavior | reported this incident to
the Greenville Police Department probably four weeks
before my father died. | sent them a detailed Email
about the intident. About my concerns ‘that my parents
were incapacitated due to alcoholism and drug
addiction. And | asked the policeman who | had spoken
with on the phone -- on the phone before sending the
Email would he look into it. Three weeks Iatér my

father died and | was — | forgot about this. It
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became irrelevant somewhat. Since then, and since the
funeral, and a|| the activity around the funeral, and
since this January when | read the Will and I found
that | had been excluded fuily and my children excluded
in part compared to the traditional way in which they
were going to'participate, I just thought "Okay. She’'s
involved in thijg. * She’s part of thig Family unit if

you want to call| it that, and she's Part of the problem

of my parents not being able to take care of

themselves, ang here's somebody who ‘s intimately

involved in her life. And that's why [ hamed her . She

Is —- contrary to what You just hear she s included in

the Estate in one or more of the documents, She (s to
inherit $50.000 based on some contingency on —. | don't
recall. It has to do whether or not she's stil| in my
mother's services Upon death, So she IS not a majdg and
she is not g housekeeper, she’'s more than that. ang I
believe —- excuse me, | beifeve that she js
potentially . 4 potential Co-conspirator with my
brothers to isolate my Parents from me. The resulit
being With what we're tailking about today. And that's
it about her that | have. Oh, excuse me. One more
thing. | have 3 green card in-my case where Debora
Wine signed receipt of my original Pleading, 'cause [

Sent it to my .- my —- my parents’ address 'cause |
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didn’t have her address. So, you know, she got the
paperwork. It wasn't a failure to serve her. |
fol lowed the rules of The Court was you can mail 1T to
them. You can use U.S. Post Office. If they sign the
green card they've accepted service.

THE COURT:
All right. MNs. Culbreath, any response?

MS. CULBREATH: |
very briefly, Your Honor. |f you are reading the four
corners of the Complaint there is zero reference at all
to Ms. Wine who is the housekeeper who has served in
that capacity for many years is anything more than just
a housekeeper or maid. This idea that she is some sort
of a “co-conspirator” is not in the Complaint. And if
it is in the Complaint and it becomes part of the
Complaint that will certainly give rise to perhaps a
Counterciaim. Your Honor, this is a case where they're
asserting tﬁat testamentary capacity was unclear onh a
particular day. |t has nothing to do with Ms. Wine.
Ms. Wine is not a family member, and she more
importantly is not a party under the rules with regard
to Guardian ad Litem. There is no reason for her to be
in this lawsuit other than apparently spite and
harassment, and we would ask that she be dismissed.

THE COURT:

2D. SUPP. ROA 420





16

1 All right. Okay. Al right. Then, Mr. Haynsworth,

2 you're next unless you have anything you would |ike to
3 add,

4| MR, HAYNSWORTH: |

5 I would like to weigh in just as a factual matter, Your
6 Honor . |

7| THE COURT:

8 That's fine,

91 MR. HAYNSWORTH :

10 Ms. Moore who is Wwith me has more intimate knowledge of
11 this than b did, but for what it's worth Ms. Wine has
12 now resigned as Polly Shoemaker's housekeeper, She's
13 ot in the mix with his mother any longer. | ‘

14 | THE COURT:

15 Al'l right. Thank you for that,

16 ] MR. HAYNSWORTH -

17 Weli, 1y _.

18 | THE COURT: ‘

19 Just out of an abundance of caution dg you have

20 anything é!se You would like to adg to —- regarding Ms,
21 ‘Culbreath’s argument o anything that Mr. Haynsworth
22 has addéd? |

23| MR, SHOEMAKER ;
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THE COURT:
If you're going to address The Court you do need to
stand. That's one of those rutes you have to know.

MR. SHOEMAKER:
[ —— | respect that. | apologize.

THE COURT:
Thank you. That's atl right.

MR. SHOEMAKER:
| —— | am focused on talking about the facts and
whether or not | have a right to move forward with this
litigation. So terms such as “spite” and | don't know
what —- harassment, | don't think they belong in this
interaction. Thank you.

THE COURT:
All right. Thank you.

MR. SHOEMAKER:
That's all |'ve got.

THE COURT:
Thank you, sir, for that. All right. Mr. Haynsworth,
we' 1l move on to your —- uniess you have anything. else
you would like to add, or we can —-

MR. HAYNSWORTH:
No. No, ma’'am.

THE COURT:

-- move on to you. Yes, sir?
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11 MR. HAYNSWORTH:

2 Your Honor, may it please The Court.

3| THE COURT; | R

4 Yes, sir.

51 MR, HAYNSWORTH:

6 Your Honor, as Ms. Culbreath related to, Mr. Shoemaker
7 has challenged his father’s Will and Trust and he

8 believes that his Father was under some type of undue

9 influence at the time that he executed the testamentary
10 documents. He's even put that in his response to my

11 Motion. lﬁdon’t dispute at all that’s what we're here
12 about. That's the problem. He has PUT in his Petition
13 Challenging his father’'s Wili ang Trust a whole bunch
14 Of other stuff that doesn't belong in a Wi Contest

15 Challenge. His mother is still alive. |f he thinks

16 that she is not competent he js certainiy able at any
17 point in time —- unlike this Wiy Contest where the

18 Statute is fast approaching, |If he believes hijg mother
19 is incompetent ang he wants to continue to push that
20 issue, he can do I't. But he needs to file the proper
21 Petition to deal wWith her competency and her care and
22 Not lump it in the challehge to his father's Wi and
23 Trust. And the rest of my argument about the kicking
24 Out his two brothers as Healthcare Power of Attorney
25 and Financial Power of Attorney, and Kicking Lesley
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Moore out as PR and co-trustee of the various Trusts,
you know, all of that is fine. If he wants to fight
that fight, okay, just do it the proper way. Chapter
three of the Probate Code deals with the administration
of Wills. That's what he's fighting about. If he
wants te go through chapter five and try to get a
Conservator appointed for his mother, again, there's a
mechanism to do that. So the Motion to Dismiss is not
let's dismiss the whole thing and throw him out of
court without getting into the merits. Obviously I
think it would be stupid to take that position. What I
want dismissed is the stuff that's not properly in this
proceeding. | don’'t think he's pled it properly under
the Statute, and so that's what we wanted to get
dismissed. On the part of my éespondents' Motion for a
—_ to Dismiss Or in The Alternative To Strike, or for a
Motion For A More Definite and Certain Pleading, he is
endeavored to clean up his Pleadings in his response TO
my Motion. | understand that Marshall is Pro Se. |
understand that he would not plead it as a lawyer
would. And frankly, Your Honor, with his
clarifications there’s probably enough to respond with
a Petition. But my overall request is to clean it up
where we’'re dealing with "My dad cut me out because my

mom and my brothers convinced him to. He was under
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1 undue influence. " Fine. We want to have that Fight,

2 let’'s have that Fight. That’'s why wé’'re here. The

3 rest of the stuff, jf he wants to push it, jt'g

4 certainly within hijsg right, but he needs to file the

5 Proper Pleadings to make those fights. sg that’s why |
6 ask that those things be dismissed,

71 THE COURT:

8 Al'l right. Thank you, sir Yes, sir, YOur response?
9 Or before | Jgo there, Ms. Culbreath, did you have

10 anything you wanted Lo add to that befbre I —-

111 MS, CULBREATH -

12 No, ma’am.

13| THE COURT:.

14 Al fight. Yes, sir, if You would like to respond,
151 MR, GHOEMAKER:

16 Okay. So the —- the _. the way | understoog this s

17 there’s sort of three tomponents; Dehora Wine,

18 Guardianship, and Estate. | __ 'm going to —- I*'m

19 Prepared for ai) three, but | —_ F'would 1ike to —-

20 okay. Just g second.  Okay. |1 talk about the

21 Guardianship. I ve - F've proposed to change the
22 financial and medical Guardianship of ‘my mother ang

23 that the issye be considered with the Wi Contest .

24 The facts are that my mother number one js Mcapable of
25 managing her own affairs, Numper two, she's Vulnerable
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to manipulation by my brothers. And | will talk about
that more. And number three, 1 believe she's ill-
served by her current professional advisors. The facts
of my — my mother being vulnerable and not managing
her own affajrs, my father died —- | was notified about
my father's death by my daughter who was in Vietnam who
received a call from her mother, who received a call
from'my brother. The 1ines of communication were
terrible. And obviously my brother didn't — didn't
care enough to call me up directly and tell me about my
father. | started to communicate with my mother a few.
days before my Father's funeral and everything was
going good and she was looking forward to seeing me,
and my kids, and my ex-wife, and her husband, and Julie
to come up to the funeral. A few days before the
funeral my mother called up and said “Your brother has
shown me an Email and you are not welcome to come TO
the funeral.” 5o a singlerEmail, which has not been
produced by the Respondents’ counsel, which is
purported to have been —- which was provocative and
emotional led my mother to make this decision. | did
go to the funeral but the entire family with ~- with
the —- with the exception of Uncie Ed and John, who are
in the courtroom, basically shunned me because of this

reaction to this Email supposedly. Which will be
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argued by the Respondents” counsel is what jed my
father to three weeks before his death _. 1 stick
with the script. Okay. |'m Sorry.  let's see, the
facts of my mother's ncapacitance which | believe js
due to a tong-term Valium addiction is related to my
father's lohg—term alcohol addiction, and the
Personalities involved. And | think the Facts of that

are so intricately Intertwined with the circumstances

Judge, and maybe the same jury. The Probate of
Greenvil e, South Carolina according to the website
here is the appropriate venue to hear matters related
to protection of the mentally ili or chemically
dependent . It’'s also the place for the appointment of
a Guardianship, |'ve a|se been explained to me by a
friend whd’s a retired lawyer that there's —. there’s g
toncept of judicial economy and that when one lawyer-
can hear multiple cases that are al| interrelated and
save time,_and\effort, and billable hours then it makes
Sense to do so.  Ang I just don't S€e any point in
going through this whole process twice. That's the

bottomﬂline on that,

THE COURT:

Yes, sir, your response?
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Your Honor, to state the obvious if Mr. Shoemaker wants
to bring a proper Action to allege these other things
and then move to consolidate it, | suppose he could do
that. That's not my issue. My issue is he didn’'t
plead it property and he didn't proceed under the
correct Statute. And if he wants to have that fight —-
you know if the issue is my mom is not being taken care
of, there are certain things he needs to allege in his
petition, and certain things The Court then has to do

in response to that. And | get what he’'s saying "Let's

you've got to properly get to that point where it can
all be heard at once, and we're not there. The non-
Will Contést, Trust challenge needs to go away. And if
it comes back again we have no Statute of Limitations
problem. But it’s not proper to just lump it in his

Petition in his Will causes.

All right. Mr. Shoemaker, let me ask you a couple of
questions. Help me understand how your mother's
capacity —- and 1 don’t know anything about your
mother. | don't know how she’'s doing. or whether she
needs a Guardian, or a Conservator, or whether she —-

she might come in here and make perfect sense and bring

i
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1 me all of her financial documents and be just fine. |
2 don’t know. But tell me how that's related to this
3 issue to your Father's Estate. How are the two
4 intertwined so that it really would be in the interest
5 of judicial economy to hear everything at the same
6 time? |'m having a hard time with that.
71 MR. SHOEMAKER:
8 Well, 1 give you an example. Shortly after | Filed my
9 Petition | received From Respondents attorneys this
10 Motion to Dismiss. And | believe that the —- the
11 chronology was such that | then received
12 Interrogatories and a Request for Production that were
13 very.aggressive and broad. I took those
14 Interrogatories From. Mr, Haynsworth, switched the names
15 |~ around and sent them back to him for my mother, and two
16 brothers, and Ms. Moore to answer. | Fesponded to the
17 Interrogatories angd Request for Production within the
18 30 day limitatjon, I just now received .information
19 about the financiaj .. the size of my father's Estate
20 in the last fey Wweeks —- weeks, There was a long delay
21 in getting the —- g .. the Respondents’ attorneys
22 Fesponse to my Request for Interrogatories ang
23 Pfoddétioﬁi My_clafm about my fathef is based on his
24 medical condition. |n the response to the
25 Interrogatories and Production | was not given any
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records from hospice care. | was given some very —-
some older records, six months old, for his primary
physician. My understanding about hospice care is that
once a person is taken out of their primary physician’s
care the hospice nurse and the hospice caregiver make
the decisions. They log the medications. They log the
activity. | have no information of that. That
information would —- would —- would reflect on what
were the interactions between my father and mother.
There is an interaction between the incapacity and this
notion of a conspiracy which I —- | admit is a
grandiose term. But when Julie and | went to visit my
father three weeks before his death, we were —- we Wwere
shuttled out of his bedroom by my mother. And then
when | pleaded with my mother to please let me say
goodbye to my father, she refused to let me back in his
bedroom. | don’'t know what conversation she had with
him. So everybody in this mess is —- it's just a huge
mess and it’s taken a while to unravel it. And | just
can't see how it would be fair to make me execute two
separate lawsuits here of —- of stuff that is so
overlapped like it is. That’'s all |'ve got to say.

Oh, | mean sorry. You asked me a question.

THE COURT:

Well, 1'm still wondering how the Two are related. |
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1 don't —-
2| MR. SHOEMAKER:

3 How the two are rejated?

4| THE COURT:

5 You've included a lot —-

61 MR. SHOEMAKER:

7 Because | —- | sorry.

8 | THE COURT;

9 —= in your Petition about your mother’s‘capacity{ and
10 it's a bit confusing, you had indicated you wanted a
11 Guardian ad Litem appointed. And you wanted the
12 Guardian ad Litem to take over your brothers’ —- gver
13 the Healthcare Powers of Attorney. Or you wanted the
14 Guardian ad Litem to become the agent pursuant to the
15 Healthcare Power of Attorney and | think a Durable
16 Power of Attorney, and treat your mother’s Valjum
17 dependency from a Guardian ad Litem. So that’s
18 Confusing Just in and of itself. It may just be that
19 you're not quite using the right term, which is that's
20 what | suspect is going on. But tell me how that's
21 related to your father's Estate and the allegations of
22 your father's testamentary incapacity. How are those
23 two related such that it would be in everybody's best
24 interest just to come on in for | don’t know g coupie
25 of days and just put up your witnesses, and everybody
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have their say on everything. Not just your dad
testamentary incapacity, but your mom’'s capacity
well.

MR. SHOEMAKER:

Well, there —-
THE COURT:
How are those two related? |'m not seeing it.

MR. SHOEMAKER:

east

Weil, the —- the —- the primary relationship oth
my brothers is the attorney who is the Personal
Representative of the Estate and who now is at |
according to the communications | had before |
initiated the lawsuit with her very intimately f
with running my mother's tife. | —- that's Ms.

| —- 1 asked of her “Well, who are the Medical P
|

of Attorney? Who are the Financial Powers of

27

as

Er than

nvolved
Moore.,

owers

Attorney?” She communicated that to my mother a
communicated back to me. And if you'll tet me d
the history of the Estate —- the 20 year historﬁ

to this change three weeks prior to my father's

|
| can show you how the personalities are related.

the sequence of events is related.
THE COURT:

So you’'re saying you think your mom'’ s capacity ¢

into question three weeks prior to your father’s

2
[

nd then

0 over

prior

death,

How

ame

death?
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1| MR. SHOEMAKER:

2 I think My brothers’ ability to have to - to convince
3 my mother to exclude her oldest son‘from my father's

4 funeral, yes, is definitely related to her capacity.

5 And | think the bigger picture of untreated alcoho! —-
6 untreated alcoho!ism and drug addition is ail over this
7 experience. And if | — do you mind if | give you sort
8 of my —- the — the facts as | see them on the Estate

9 Issue and how it might be related to this?

10| THE COURT:

11 Well, let’s kind of —- let’'s stick with what we have in
12 front of us,

13 | MR. SHOEMAKER:

14 Okay .

15| THE COURT:
16 How long was hospice interacting with your father --
17| MR. SHOEMAKER:
18 I'm —~ 1'm interested jn that -
19 | THE COURT:
20 —=- to your knowledge?
21| MR. SHOEMAKER:

22 Oh. | =~ | think three months. |’'ve gotten no
23 response to the Respondents'’ Counsel on Discovery in
24 that area. |

251 THE COURT:
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And you think those records are going to include
interactions betweéen your parents?
SHOEMAKER:
Oh, they're definitely going to include the fact that
people were talking about giving my father injections,
which | assume are pain Killers, ‘cause he was
suffocating to death from his disease.
COURT :
Uh-huh.
SHOEMAKER :
And when —- when | saw him briefly when | visited that
final time shortly before his death he seemed un —-
sort of “whacked out” basically to use a casual term.
COURT:
All right. And to Ms. Wine —- as to Ms. Wine, you
indicated she would —- is she a beneficiary under the
Trust —-
SHOEMAKER :
In one of these documents —-
COURT:
—- Is that what you're saying?
SHOEMAKER:
-- and 1'm sure these lawyers know better. But in one
of the documents it says she's going to get $50,000

based on certain contingencies.
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11 THE COURT.

And wasn’'t one of the contingencies that she continued

2

3 to work for your mother?

41 MR. SHOEMAKER:

5 I'm not positive about that.

6| THE COURT:

7 Okay .

3 MR. SHOEMAKER:

9 Oh, okay. It's been suggested to me that was only if
0 my father survived my mother and she. continued in his
11 care that she would get the $50.000.

12| THE COURT:

13 All right. | have not read them all. t've looked at
14 some of them, but she may not even be a player in all
15 of this then. Is that —-

16 | MR. SHOEMAKER :
17 A play — well| —-
18 | THE COURT:

19 She may not be a party to any pf this. If she doesn’'t
20 receive anything, she’'s not a beneficiary. If she’s
21 not a devisee what’s your —-

22 | MR. SHOEMAKER:

23 Well —-

24 | THE COURT:
25 What do you have to say about that?
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MR. SHOEMAKER:
— my take on Ms. Wine is the same as my take on Ms.
Moore and indirectly Cary Hall who | copied the Email
about Ms. Wine and the police in the elder fraud
incident, and there was no response from him, and |
copied my brothers, is they are all sort of bit players
in this dysfunctional family environment. And the
reason | was written out of the Will is because | was
confronting the truth, which |'ve been — for 33 years
| 've been trying to get my parents to get -- to -- To
get treatment to no avail. And it only alienated me
from them. But it's in the interest of some of these
professionai'caregivers who are —- who are on my
father's payroll and are now on the Estate’s payro!l to
maintain control over first my father and my mother and
make —- and — and be in the good graces of my two
brothers which have now —- now instead inheriting 3.3
million doliars they're both going to inherit 5 million
dollars. And my daughter —- and my daughter and son
who have spent more time with my parents since they
were alive than either of my brothers or any of their
children, instead of inheriting 1.6 miltlion dollars
they're going to inherit —- they inherited $500,000.
And | could go into more evidence about how | think the

Will —~ the changes to the Will were hasty and
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1 unprofessional. There was nq'Videotape taken. There

2 was no medical person involved I 'm not even clear on
3 whether the witnesses were in the room with them, Plus
4 one of the witnesses, Amos Wo}kman, he notarized his

5 own signature on the document . And that final document
6 does not have my father's signature on al| four of -

7 on all the pages |ike the four previous versjons of his
8 Estate. So basically there's a 20 year history of four
9 different documents and one Revobable Will that treat
10 his three sons in an equar manner and their children.
11 And three weeks before when | believe he was heavily

12 medicated, which | can't find out untess | get

13 cooperation from Opposing counsel, he changes his Wil |
14 and froze me out,

151 THE COURT:

16 Okay. And tell me how Ms. Wine is related to any of
17 that' in your father's testamentary capacity. Tell me
18 ——

19 [ MR. SHOEMAKER:

20 My -~ my Father looked —- he -- he —- he referred on

21 more than one occasion as Ms. Wine was like a daughter.
22 S0 perhaps it's been suggested that maybe she ought to

23 be a witness that | depose and subpoena information

24 from. | didn't really understand that distinction when
25 l wroté this Pleading.
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THE COURT:

Other than her being just |ike a daughter to your

parents tefl me is there anything else regard|ng Ms.

Wine.

MR. SHOEMAKER:

Well, she was probably there the last —- on a daily

hasis involved with his healthcare for the last

months. And as | indicated earlier in my story

posing as somewhat of a barrier to me interacting

directly with my parents. And she never called

when this elder fraud happened. Success elder f?aud
and said “Marshall, your parents are thinking aBout

sending money to the Dominican Republic. 1s your son

in the Dominican Republic?” | mean potentially

could be a claim there for, | don't know, a lack of

care as a housekeeper. | don't know what they -

haven't decided to pursue that really.
THE COURT:

Well, that's not before us today.
MR. SHOEMAKER:

Okay .
THE COURT:

All right. Anything else you would like to say?

MR. SHOEMAKER:

Me?

33

khree

she was

|
me up

Ehere
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11 THE COURT:

2 Yes.

31 WMR. SHOEMAKER:

4 Oh, thank you. No, thank you.,

5 { THE COURT;:

6 "1l give you-all —- anything else you-al! need to

7 say?

8 MS) CULLBREATH:

9 Very briefly, Your Honor. If you look at the Wi!l that
10 is attached to the Petitioner’s Complaint dated June
11 24, 2018 on page seven you'wiil see the provision that
12 discusses Ms. Wine, and it is g situation where iFf
13 Polly'survives Marshal| the bequest lapses.

14 | THE COURT:

15 Okay.

16 | MS. CULBREATH:

17 She is not a taker under this Will, Your Honor. She
18 has zero to do with any of this.

19 | THE COURT:

20 Okay. Mr. Haynsworth, anything Fufther?
211 MR. HAYNSWORTH:

22 Briefly, Your Honor.

23| THE COURT: |

24 Yes, sir.

25| MR. HAYNSWORTH:
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Just a response to something Mr. Shoemaker said,
And we're getting into a lot more —-
COURT:

I know.
HAYNSWORTH:

—- behind the scene's history, but --
COURT:

| understand.

HAYNSWORTH:

—- he felt compelled to clarify a statement, and so let

me clarify as well. It shouid become apparent to The

Court already that there is family dysfunction.
COURT :

Uh-huh.

HAYNSWORTH:

Marshall's been estranged from his mom and dad,

|
}and his

brother, Sloan, and younger brother, Jonathan, ﬁor

years. This Email to which he refers was an Em%il he

sent saying he was going to kill his brother. ﬁhat was

the proverbial straw that broke the camel’s bac% as far

as dad is concerned. And when we get into the ﬁerits

| “
you 1l see that Marshall was in and out of his father’s

|
EFstate Plan numerous times over the decades. He has

talked to a hundred lawyers by his own admission about

taking this case.
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11 THE COURT:

2 Uh-huh.

3| MR. HAYNSWORTH:

4 T he wants to take a shot at everyone in the family

5 over everything, that is certainly his right. And

6 quite frankly, Your Honor, to drag his mother through

7 the ¢claims he's makihg in his dad's Will Contest is

8 going to create a whole other can of worms in the

9 Family. And if he wants to have that Fight, | think

10 It’s Important that he fight it correctly. That he
My file the proper Petition. IT he wants to try and force
12 his mom to come in here and force The Courtlto appoint
13 doctors to examine her and Create the additional
14 problems in the family that existeq before, that is his
15 right, but he's got to do it correctly. So | wou ! d
1§ simply request that the part of his case that isn't
17 pProperly pled be kicked. Bring it back if he wants.
18 But Iet’s_ju;t harrow down our fight to daddy's Wil |
19 and his Trust,

20 | THE COURT:

21 Okay. Al right, then. VYes, sir?

22| MR, SHOEMAKER :

23 Thank you. So this notion of me being, | don't know,
24 bad son and estranged is completely blown out of

25 context. The First | learned of my father's Estate
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Plan was he sent me a letter on August 2nd, 2010. This
is what he said. "I put your children’'s one-sixth
interest and your one-sixth interest in Trust to
protect.” and this is a quote, "and in your case
because that was a period of uncertainty in your l|ife
and marrtage.” This was —- and he's referring to this
non-revocable insurance Trust in 1988. Ten years
previous. O0Or twelve years previous. Second thing that
he said in this letter. “If | were doing it today |

would have the entire one-third distributed to you

outright.” The rest of the -- the note is very loving,
So that was —- that was 12 years after he wrote his
first formal Estate Plan which is worth 4.9 million
dollars, and which —- which isn't —- which isn't in

play according to legal terminology in this Action
here. For the next —- excuse me. For the next ten
years he —- he created a Revocable Will and Trust that
had three different versions and restatements. The
fast of which was in February of 2018. Just over five
months when he died when he reaffirmed the notion of
eguity; the sons would be treated in an equal manner.
And | guess we can get into the Emaiil and all of that
stuff too, but the man over 20 years reaffirmed over
and over again |'m going to treat my three sons

equally. So this ndtion that there was some long-term
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permanent animus is not true and it's false,
THE COURT:

Okay. All right. Anything else that | —~-
MS. CULBREATH:

(Shakes head.)

THE COURT:
Okay. | just want to make sure |'ve looked at
everything | need to look at. |'m going to take this
under advisement. |'m going to have my ruling out to

you-all by the end of the week. And, Mr. Shoemaker,
does Ms. Campos-lvey have your contact information? |
will Tikely Email my ruling to the attorneys --

MR. SHOEMAKER: ’

Yes, ma'am.

THE COURT:

—-and | witl include you in that, because | don't want
to talk to them without you.

MR. SHOEMAKER:
Thank you.

THE COURT:

All right. She has your contact information?
MR. SHOEMAKER:

Yes, we're in Email contact. All of this.
THE COURT:
Okay .
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MR. SHOEMAKER:
Yes.

THE COURT:
All right, then. Okay. And that's what |I'm going to
do. I just want to make sure |'ve looked at the Wil
and everything | need to look at. And I will have my
ruling out to you by the end of the week. Thank you-
all. We’'ll be adjourned.

(THERE BEING NO FURTHER QUESTIONS, THIS HEARING CONCLUDED AT

3:07 P.M.)
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CERTIFICATE OF REPORTER

[ TREASA HIX, a Notary Public in and for the State of
South Carolina, d? hereby certify that the foregoing 39
bages represents a true and accurate transcript of the
hearing in the Matter of James Marshall Shoemaker, Jr.,
which was taken by me on the 21st day of October, 2019,

That | am not related to nor the employee of any of the
parties hereto, nor related to or employed by any attorney

or counsel employed by the parties hereto. nor interested in

the outcome of this action.

Treasa Hix, Reporter

Notary Public for South Carolina

Commission Expires: 06/13/29
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THE COURT:

We are here today in the matter of James Marshal |
Shoemaker, 1,17, The Petitioner is JameS‘Marshall
Shoemaker == 1'm sorry. We're‘here today in the matter
of James Marshal | Shoemaker, Jr.; correct?

MR. BLINCOW:
That 's correct,

THE COURT:
The Petitioner I's James Marshal | shoemaker, |1} The
Respondents are Mary Hunter Sloan Shoemaker, Edward
Sloan Shoemaker Jonathan Evans Shoemaker, Lesley
Woore, and John and Jane —- gr Jan Doe. Ang we are
here on g Motion fFor Summary Judgment fi|eq by the
Respondents. The Respondents are represented by Mr.
Knox Haynsworth, Y And the Petitioner jg
represented by Mr. John Bl incow (pronouﬁces Blen co) .
Am | pfonouncing Your tast name correctly?

MR. BLINCOW:

~That's it Yes, sir. That ' s correct

THE COURT:
Very welf ), Respondents Provided notice of Today's
hearing ang Mr- Haynsworth 1l fet YOu proceed.

MR, HAYNSWORTH :
Your Monor, as a housekeeping matter, and | can address

it on the back end or the front ehd. I received an
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Affidavit and a Memo opposing my Motion, | guess,
yesterday. | wasn’'t sure whether The Court had that or

not. | have some thoughts as to whether that Affidavit

is proper and can be considered.

THE COURT:

| received it today, and | did notice that the
Affidavit did not have any signature or execution by a

notary public, if you're referring to that issue?

MR. HAYNSWORTH:

That is, Your Honor. And we’'re sort of — on that
there are a couple of issues if —- why we're talking
about it. _And | 've got cases ||l hand up and a copy
for Mr. Blincow that address these issues. It's got to

be notarized. Under rule 5 it is crystal clear an
opposing Affidavit has got to be filed two days before
the hearing. This was not. This Petition was brought
June of '19. Mr. Biincow appeared May of 2020. 1've
never ever, ever received any (nterrogatory Answer
update |isting any expert witness. Now, obviously had
| known about this guy | would have gone and deposed
him and would have been able to address it. But for
the reason that he's never been identified in Discovery
given the length of time, and rule 5, and the fact it
is not notarized, | don't think it can be considered

for purposes of our hearing today. That’'s my two cents
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T worth on that issue, obviously. But the important
opinion is yours, but | wanted to get that out to the
extent the Affidavit is —- has been filed or —.

4 THE COURT:

(IS BN

ALl right. et Mr. Blincow Feéspond to that after

3 G

you have already proceeded with your arguments,
7 MR, HAYNSWORTH -

8 Okay .
91 THE COURT:
10 - You may proceed.

111 MR, HAYNSWORTH -

12 Okay. Aj| right, Judge. Would It be possible .

134 THE COURT-

14 It's okay with me j¢ everyone else jg okay with remova
15 of M. Haynswortch g mask .

16 MR, BLINCOW:

17 It’'s okay with me.

181 WMR. HAYNSWORTR.

19 I Figure you "re the one in the line of firg and you ' ve
20 got the Plexiglass ..

210 THE COURT-

22 And 1 've had -.-
23 MR HAYNSWORTH:

- 24 —- and the distance.

251 THE COURT:
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-~ one shot, and | ’'ve got a plexiglass shield. And so
| 'm about 12 feet from you, so I'm protected.
MR. HAYNSWORTH:
1711 try not‘to project any further than --
THE COURT:
All right.

1]

MR. HAYNSWORTH:

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

—- six feet. Your Honor, | don't know if you've had a
chance to read our Memo or the Affidavits filed with
the Motion, but essentially Marshall Shoemaker, one of
three children, has challenged his father's Estate and
Trust and brought a lawsuit contending that the Wil
and Trust should not be considered proper because
they're the product of undue influence and lack of
testamentary capacity. | have submitted, Your Honor,
you know, ten give or take Affidavits, including from
Mr. Shoemaker's physician, Danny Grover out at IMA, who
saw Mr. Shoemaker | believe eight days before the
testamentary documents that bring us here today. And
to a man and a woman, as the case may be, all of the
Affidavits | submitted specifically address
testamentary capacity, and specifically address those
people’s firsthand knowledge of Jim Shoemaker's
competency. And, Judge, probably the most significant

fact for you to consider in this overall case is the
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1 - claim initially that Mr. Shoemaker brought contending
2 that he and his brothers have always been treated

3 equally by their father. That the only possible

4 explanation for Marsha| | being cut out of his father's

5 Estate plan js tihdue influence-brought to bear by his

6 two younger brothers; Sloan- and Jonathan, and by his

7 mother, Polly, and that his\dag was out of his mind.

8 And that's the only possible reason that he couyld have

9 CUt Marshall out. Well, Judge, through Discovery, ang
10 it's there before you, that's just & misrepresentation
11 to The Court. Marshall Shoemaker Was not cut out for
12 the very first time in June of "18. A decade earfier
13 Marshall Shoemaker was completely cut oyt by both his
14 mother and father He has been —- gt times been

15 treated equally with his brothers, but at other Times
16 been treated completeliy difTérent. The deposition
17 testimony of Marshai | Shoemaker and the emails that he
181 - Sent —-- to sort of give you, I guess, the penultimate
19 reason of what happened, in our submissions, Judge,
20 there's an emaij| that ‘Marshal | Sent his younger brother
271 S}oanressentially threatening to Kill Sloan if Sloan
22 tame to Marshall's son Peter's graduation. Sioan shows
23 Up at his mom and dad’s house instead of at graduation
24 having flown tg Atlanta. “What are you doing here?”
25 "0h, 1 got this emaj| from Marshat!.” That emai |
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tipped off the parents. And it was what | phrase “the
straw that broke the camel’'s back this latest time.”
There had been a series of episodes of dissension
between Marshall and his family. |t began in high
school and continued off and on until the present day.
Lesley Moore has been sued. |'m not exactly sure what
the claims are against Ms. Moore. But just like his
brothers it has forced Ms. Moore to put her malpractice
carrier on notice. It’'s forced the family to épend
tens of thousands of dollars to basically chase down
rabbit holes. For the very first time yesterday we 5ee
the first bit of potential evidence speaking to these
issues. Up until yesterday there was nothing Mr.
Shoemaker had submitted at all over the entire course
of this lawsuit that took issue with or presented any
evidence, scintilla or otherwise, to refute the
evidence we’'ve submitted to The Court, which is that on
the day he executed the documents Jim Shoemaker had
testamentary capacity to do that. -As Your Honor is
aware it takes less capacity to draft a Will than to
draft a contract saying “Give me a hundred doltars and
|"11 buitd you a wall.” It doesn’'t require very much
at all. And importantiy what it requirés is knowledge
of the condjtion on the day the documents were

executed. There is case {aw, Your Honor, and | forget
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1 the name of the case. but It's a guy who lives in a
2 hollow tree tog out in the woods. It's a very, very
3 old case. But the gist of it was you can be crazy as a
4 bed bug, but on the day that you dld your documents as
5 long as you knew the objects of your bounty -~ and |
6 won't properly articulate the other two criteria. But,
7 again, the point is if you have enough capacity the day
8 you do the documents, that's jt. That’s what you look
9 to. And there is zaro evidence. Zero evidence in this
10 record from the Petition speaking to anything the day
11 the documents were done. On the other hand, Judge, Ws.
12 Moore, who's seated right here, gave a lengthy
13 Affidavit with exhibits attached to It explaining
14 Firsthandlfrom her sitting there talking to him and
150 witnessing it the tompetency of both Mr. And Mrs
16 Shoemaker . Their long-time — the Shoemaker's long-
17 time accountant, Martha Louise Ramage Lewis, gave an
18 Affidavit. |t was discussed with her over the vyears
19 the estrangement that existed between Marshal | and his
20 famity. This was no great surprise that Marshal | was
2 cut out. And, Judge | guess, You know, in point of
22 fact there's Just no evidence to support their claims
23 _ Period. And there is an enormous amount of evidence to
24 Support our position that not only was the documents
25 Mot the subject of undue influence and that Mr.
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Shoemaker had capacity. But frankly, Judge, that this
lawsuit was not brought for the legitimate purpose of
chatlenging those documents, but was instead brought as
a continuation of the family strife that's existed
between Marshall and his two brothers, and his mom, and
dad. As you may recall, Judge, twice before in this
one case The Court has had to sanction Mr. Shoemaker
for his conduct, And in my humble opinion this whole
lawsuit is just a bigger version of that. It's a jab
to stick his family. And it has no basis in fact and
it has no basis in law. And final point | would Iike
to make before | side down and shut up: to the extent,
Your Honor, that the Affidavit that's been submitted
untimely and unnotarized is considered, it doesn’'t
address the standard of care that they need to meet.
It’'s not a scintilla of evidence in a proceeding
attacking a Will for undue influence or lack of
caﬁacity. And | don’'t want to misquote, so let me -~
bear with me, Your Honor. | don't want to —-

THE COURT:
Take your time.

MR. HAYNSWORTH:
-~ spout off a guote that's inaccurate. And, Your

Honor, |'m quoting from Russell versus Wachovia Bank

1539.(.208,5785.E.2d329. it's a Supreme —- South
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1 Carolina supreme Court Opinion From 2003. It says "The
2 standard of proof in an undue influence case is

3 unmistakable and convincing evidence, There must be
4 more than a scintilla of evidence in order to defeat g
5 Motion for Summary Judgment. A heightened standard for
6 Summary Judgment is required.” So even if the

7 Affidavit submitted in opposigfon is considered

8 notwithspanding the defects in it, it stil] doesn 't

9 address the iegal standard, nor | you read it does it
10 say Mr. Shoemaker lacked testamentary capacity.

11 Whereas all my Affidavits, including from his

12 physician, say he had testamentary capacity. So for

13 those reasons, Your Honor, we be!ievelthat the

14 Respondents are entitlied to Judgment as a matter of

15 law, And unless you have any questions for me right

16 now 1" 11 sit down,

174 THE COURT:

18 Not yet.
190 MR. HAYNSWORTH:
20 Okay.

211 THE COURT:

22 Mr. Blincow.

23| MR. BLINCOW: |

24 May it please The Court. Good afternoon, Judge. My

25 name is John Biincow and | do represent the Petitioner,

2D. SUPP. ROA ¢
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Marshall Shoemaker, 111. if | could start and address
a couple of things that have been mentioned, and then
11 get to the merits of my argument. First of all

there is this contention that the Affidavit should not

be considered because it’'s not notarized. | witnessed
Dr. Hughes sign the Affidavit. 1'm an officer of this
court. | know who he is, and | watched him sign it. |

think when it comes down to standing on some sort of
procedural rule or letting the case turn on their
merits, | think we need let the case turn on its merits
rather than kicking the party out of court because an
Affidavit has not been notarized by a notary, and
instead has been witnessed by a lawyer. And |'m
telling you | watched him sign that Affidavit. There's
just no question about that. And the law is clear that
these cases need to turn on their merits and not some

technicality. And we've avoided getting into -—-

whatever the history has been with regard to Marshal |l

and his family really is not relevant. |[f there was a
period of time when Marsha!l was out of the Will, so to
speak, that was followed by long stretches of time
where there’'s letters from Mr. Shoemaker, the dad, to a
son ending with “love, dad.” There's no question that
he was to share equally with his two brothers until

June the 24th before he died in July. There’s no
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1 question about that. So here we are at Summary
2 Judgment.  We’ve got. to get over this hump, and to do
3 that we cite to the AFfidavit of Dr. Thomas Hughes. He
4 is & board certified neuro!ogist. He has reviewed the
5 medical records. The way this went, Your Honor, is Mr.
6 Shoemaker had this terrible idiopathic pulmonary
7 fibrosis and had it for years and years. And in May
8 he, in consultation with his family and his doctors,
9 decided to become a hospice patient, And he was at
10 home but his disease was such that he had skilled
11 nurses who were doing assessments, so we have g number
12 of records. I June -~ in July, excuse me, 'signed a
13 hew Wiil on June 21st.  on July 5th has a real episode
14 and ends up, throuqh the emergency room and in the Saint
15 Francis Hospital for five days, So we’'ve got a good
16 stack of records from that admission. And then back:
17 home and in the care of another hospice, and 50 we have
18 the assessmenté from all of those nurses.  And Dr.
19 Hughes has 1ooked at those records and can opine that
20 Mr . Shoemaker had coghitive impa?rment. Seventy
21 percent of the folks that have idiopathic pulmonary
22 fibrosis have cognltlve impairment in some Form or
23 fashion. And if you think about it being a spectrum on
24 one hand you could - if you forget where you put your
25 car keys on one end, and Fuil-bloWn dementia and you’ﬁe
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not sure what worid you're in on the other hand, the
line for testamentary capacity is somewhere between
those two extremes. And he can say he clearly had
cognitive impairment. This is a progressive disease.
It’s a situation where you get a little worse each day.
He had it for years. And so this doctor can go as far
as saying he had substantial cognitive impairment. And
there are a number of examples of that in these medical
records. For exampie, we know that when he signed this
new Will at the end of June he was on supplemental
oxygen all the time, six liters a minute. We know he
went and got —-- went to the emergency room on July 5th
and came home on 15 liters of oxygen a minute. Clearly
a fact finder could infer that if he needed 15 liters
of oxygen on —- in early July, six liters at the end of
June would not have been nearly enough in order for the
brain to function. And we acknowiedge it's a high bar.
We can read the cases. There’'s no question
testamentary capacity is a high bar. But there are
examples where the disease was getting the better of
Mr. Shoemaker. |f he spilled his medicine and became
so angry and irate that the nurses and the pharmacist
made a note of it, that it wasn't just anger, it was
sort of irrational, that is the disease talking. |If he

was so agitated that the nurse had to give several

2D. SUPP. ROA 460
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1  units of Morphine just to get him to a baseline, that

2 is evidence of significant impairment. And so at the

3 end of the day, yes, there may be ten Affidavits from

4 M. Shoemaker's primarily law partners that W|tnessed

5 him signing the new Will, but there's also evidence

6 going the other way. And The Court s going to have to
7 weigh that evidence. And in order to grant the Motion
g The Court will Just have to reject the other evidence.
9 There's evidence going both ways in this case. You

10 Know we could argue that it better falls to a medical
1) expert than a taw partner, And Mr . Shoeméker had been
12 retired for vears and years. And naturally you sort of
13 lose touch with your friends and so forth. The folks
14 that witnessed the Will being signed in June had seen
15 him less and |ess and less over the years, and had a

16 smalier sampie size to pick from. Never mind the fact
17 that the easiest thing to do would have been to say
18 "Hey. before we make a big decision like this let's get
19 a doctor to look at him and check neurological statys. ”
20 That coulid have been done and wasn‘'t. So | think at
21 the end of the’ day the question =<~ the evidence stackq
22 Up on one side, but there" S evidence that stacks on the
23 other side. And in order for a fact finder to decide
24 whether he had testamentary capacﬁty in June when he
25 made this new Will, you're going to have to weigh al!
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of the evidence. And that is something that should be
done at a full trial on the merits and not at Summary
Judgment. |

THE COURT:
Let me ask you: what evidence do you have of undue
infiuence? | mean all you've cited so far is this
purported Affidavit of an expert which really relates
to mental capacity. And in addition that Affidavit
only opines that there was quote “some level of

cognitive impairment.”

MR. BLINCOW.: ‘
l -think —- | don't have it right -
THE COURT:

So let me go back to my question. What evidence do you
have of any undue influence?

MR. BLINCOW:
| 'm not going to answer the guestion. | meant to
mention earlier that that heightened burden of proof
applies to an undue influence claim, and not to a

testamentary capacity claim,

THE COURT:
Al'l right.
MR. BLINCOW:

But there is evidence that Mr. Shoemaker had a meeting

with the other two sons and the stockbroker, and there
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1 was discussion of “"This is my plan'” And | think both

2 of the brothers said that was the Flrst time they

3 really understood- what 501t of Estate was —- had been
4 built up over the yeérs. This son was excluded from
5 that meeting.‘ There are —-

6 THE COURT: !

7 What does that have to do with undue influence?

8l MR, BLINCOW

9 Well -

100 THE COURT:

11 Or specifically bearing upon the.testator's

12 testamentary act of signing a Wil or an Estate for -—-

I mean a Trust Agreement for Estate planning purposes?

3
141 MR. BL.INCOW:

15 Yeah, | get your question, and it doesn't. You're

16 correct. And [|'ve told my client that maybe from a

17 lawyer 's perspective anytime you've got that clear and
18 convincing standard, that's a tough road. And we

19 understand that that claim is not as good for us as the
20 testamentary capacity claim. | would also acknow| edge
21 that what we've put forth in our response to the Motion
22 and in the Affidavit ail deals with testamentary

23 Capacity and not undue infiluence,

241 THE COURT:

25 Do you wish to dismiss the claim for undue influence or

2D. SUPP. ROA ¢
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MR. BLINCOW:

1 -would rather not dismiss it —-

THE COURT:
Okay.
MR. BLINCOW:

— but,l-acknowledge that the response Is what it is,
and the burden of proof is what it is.

THE COURT:
Okay. Can you tell me why attorney Moore is still a
defendant in thfs Action?

MR. BLINCOW;
Well, bnly that she is the Trustee of the Estate.

THE COURT:
Well, | don't think she's named as a Trustee. She’s

named individually.

MR. BLINCOW:
| don't have it in front of me. | think that when |
entered an appearance —- if | — l've tried to make it

clear that | was appearing for the Petitioner. There's
no question no one has any claim against Ms. Moore. |
don't think we've ever said that. She's a Trustee of
the Estate is at issue.

THE COURT:

Okay. So for clarity are you informing The Court that

\\
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1 thefe's no claim against attorney Moore for

2 professionél liability or malpractice?

3 MR. BLINCOW:

4 Never has been, and never have we allegéd that

S| THE COURT:

6 Okay. So her involvement in the Case according to the
7 Petitioner relates solely to her role OF capacity as a
8 Trustee of the Trust‘or Personai Representative of the
9 Estate?

100 MR. BLINCOW:

11 Correct.,

121 THE COURT:

13 Okay. Tell me what evidence you have related to the

14 tack of mental Capacity of Wr. Shoemaker, the decedent
15 | I's it all -

16 MR, BLINCOW:
17 It’'s —-
18 THE COURT:

19 —- found in the AFFidavit,of'your expert?
20 MR. BLINCOW:

27 Well, | think the Affidavit of the expert points to the
22 evidence which exists.  You know as a practical matter
23 | Ms. Shoemaker lives in Atlanta and the two brothers

24 lived in New York and Colorado, and nobody was real ly
25 involved day-to-day with either parent. So what we. are
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pointing to:is the good bit of records —- as |
mentioned there's | want to say daily assessment by a
nurse beginning in May until he passes away in July.
And in there is evidence of the disease talking.
Idiopathic pulmonary fibrosis is this terrible,
aggressive lung disease, and it —- there’s no
treatment.. - And. it was.a —- the day he had it | think
it was —- you know his prognosis was he was going to
die from this disease. But what the doctor can talk
about and what the nurses could talk about is evidence
in those records that supports here is a guy —- well, |
should have said this earlier. You know you've got to
have oxygen to the brain for it to function normaliy.
And, you know, iT you get blue in the lips and short of
breath, taking off your pajamas in the morning, that is
evidence that you've got impaired oxygen to the brain
THE COURT:

s that a symptom of hypoxemia?

MR. BLINCOW:
Yes.
THE COURT: '

And what's the difference between that and anoxia, or a
fack of oxygen?

MR. BLINCOW:

2D. SUPP. ROA 466
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1 I don’t —- t would rather —- I don't know,

2 THE COURT:

3 Okay.

44 MR, BLINCOW:

5 But the point is there’'s no question he had this

6 diseasé. There's no question it was progressive,

7 There's no question he was getting worse. And towards
8 the end when he decides " | 'p going to become a hospice
9 patient, sign a Do Not Resuscitate Order, and live out
10 these days at home,” there's assessments which support
11 that his impairment was as the doctor said .substantial .
12 Now, the doctor can't —- I don't know that —- only the
13 ultimate fact finder can say is —- was his impairment
14 on June the 24th, was it on this side or that side of
15 the line Forﬁtestamentary capac?ty. Knox is right,

16 Dr. Hughes can't say that. He never saw the patient.
17 Never evaluated him. But he can point to plenty of
18 pPlaces where the disease is talking. And the disease
19 IS saying “"He's not of his right mind before he passed
20 away. "

214 THE COURT:

22 Is the standard for execution of a Trust the same as
23 \For execution of a Will? Or is the Trust Agreement
24 contractual in nature and requiring. a higher level of
25 mental capacity?

?2D. SUPP. ROA 4
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MR. BLINCOW:
| don‘t know the answer to that question. | would |ike
to research it. [|'ve always taken the Wiil and the

Trust together. Meaning they were signed on the same

day, |'ve sort of lumped them and considered that both
were the issue is did he have testamentary capacity on
June the 24th to sign both. Does that answer the —- in

other words |’'ve never -—-

THE COURT:

| understand what you're saying. My final question to
you is: in the purported Affidavit of Mr. Thomas
Hughes, or Dr. Thomas Hughes, M.D., the only conclusion
I see is a conclusion of Dr. Hughes that Mr. Shoemaker
quote "had some level of cognitive impairment.” Does
that clear the hurdle for the standard of Summary
Judgment if a doctor and your expert cannot opine that
the testator or settlor of a Trust lacked capacity to
understand the objects of his affection, or what assets
he had, or anything like that, then how could the jury

reach that conclusion?

MR. BLINCOW:

| totally get what you're ~- | think the answer is
this. There exists evidence that a fact finder would
have to weigh and consider to find testamentary

Capacity. There's ten Affidavits on one side of the

|
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scale, and on the other there js evidence of impaired
cognition of diminished brain power. And that ig going

to have to be weighed, and that’'s not proper at SUmmary

Judgment .
THE COURT;
And —-
MR. BLINCOW:
| don’'t know that an expert - | think you could object

if an expert said he did or didn’t have testamentary
capacity because‘ultimately the Fact finder js going to
have to weigh al | of that out. In other words | —- for
better or worse Dr. Hughes can only go so far, |
believe he says in the Affidavit "substantial cagnitive
impairment, Clearly had it. And because it's
Progressive and because he was at end stage of his
disease, it was substantial. | don't know that anybody
=~ & doctor can say substantiai cognitive impairment is
On one side of the fine or the other. But the point is
there’'s evidence to weigh and consider to decide that,
THE COURT:
And what about Mr. Haynsworth's argument that the
Affidavit of Dr, Hughes should not be considered

because it was not Filed 48 hours prior to this
hearing?

MR. BLINCOW:

2D. SUPP. ROA 4
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| would admit the rule says what it says. We go back
to | think that these cases need to turn on their
merits as opposed to a technicality. We would be happy
to hold-everything in abeyance. Let Mr. Haynsworth
take the deposition, of wait two days and then - or
submit reargument, or whatever. | ended up after work
yesterday going to his house and he signed it. Then !
raced back to the office and faxed or emailed it, so
there’'s no question about that. But that’'s an awfully
severe remedy under the circumstances.

THE COURT:
Okay. All right. Mr. Haynsworth.

MR. HAYNSWORTH:
May it please The Court. Judge, let me work backwards.
Rule 5's there for a reason. You know If we're just
going to say "Well, technicality, let's don't worry

about that because the system’'s geared to resolved it

"

on the meri%s, then why have any rules? | mean it
couldn’'t be clearer. And it's not like this is t filed
an Affidavit and you had a hearing a week later. My
Motion's been pending since November, Judge, of last
year. | mean anybody can Tigure out if one side’'s got
ten Affidavits, including from the guy's doctor, you're
going to need something to refute that other than the

Petitioner's self-serving testimony. So | cannot
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1 opinion on the circumstances surrounding the execution
2 of the Will. In this case, Judge, just like in the

3 Russel |l case; even if you overlook the other problems
4 with the AfFidavit that doctor never |aid eyes on Jim

o

Shoemaker. Jim Shoemaker's doctor, who gave you an

6 Affidavit that he had capacity, is his long-term Family
7 doctor. No one knows. Jim Shoemaker better than Jim

& Shoemaker's long time family doctor. This guy was

9 hired to create an Affidavit to try and gum up this

10 summary Judgment Motion. His Affidavit, even iF you

11 consider it, is not g weight of an evidence issue. |t
12 is no evidence, and it’'s certainty not sufficient

13 evidence given the plaintiff's heightened burden to

14 overcome the evidence before The Court entitiing us to
15 Summary Judgment .

161 THE COURT:

17 And let me ask you what | asked My Blincow, and that
18 is: do you know what the menta | capacity —- what menta|
19 capacityAis required for execution of a Trust Agreement
20 Versus a Last Wilt and Testament? Is there a

27 difference because the Trust is contractual in nature,
22 or is it the same?

231 MR. HAYNSWORTH

24 Your Honor, | wi|] parrot Mr. Blincow’'s —-

250 MR. BLINCOW:
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(Tatking over each other.)
HAYNSWORTH:

Yeah, you got us both there.
COURT :

You might want to ask the person beside you.
HAYNSWORTH:

(Confers with Lesley Moore.)
COURT:

And | shouid know the answer to that but | don't Know
HAYNSWORTH::

We believe after consultation, Your Honor, it is the
same standard.
COURT:

All right.
BL INCOW:

Well, then | was right and didn’'t even know it.
HAYNSWORTH:

So —- yeah. So the two biind hogs have now confirmed
that we have —-
COURT:

Okay .
HAYNSWORTH

—- had the right the law.
COURT
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1 Okay . Well, Mr. Bl incow, any response?'

2F WR. BL.INCOW -

3 Yeah. Please, My memory wasn 't good but it jg what |
4 recall. After | appeared —- and if You look at the

caption that | ysed when we fifed this fiting

(83

6 yesterday, Lesley R, Moore, Esquire, the defendant, is
7 sued as Personal Representatjve 84S —- and Trustee, So
8 —

91 THE COURT:

10 Well, this jg a Brief Filed. | mean it doesn‘'t .

T MR, BLINCOW

12 L'm just -

1340 THE COURT:

14 Changing that in the caption doesn 't really change the
15 Substance of the original Petition —.

16 WR. BLincOW.

17 Fair —.

1811 THE COURT.

19 == or Complaint.
201 MR, BLINCOW -

21 Fair enough.  But when | Stepped in there Was never any
22 question that this - she was a party by Virtue of the
23 fact she was the Trustee.

2411 THE COURT .
25 Okay. Was Your client alleging any wrong doing as

g
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Trustee or Personal Representative?
BL INCOW:

No.
COURT:

All right. All right.
BLINCOW:

Well, he was, but —- he was; Whatever, his Petition
says what it says, but I'm saying that now our position
is that she's a party simply by virtue of the fact
she’s the Trustee.
COURT:

All right. And is there any evidence of any wrong
doing by Ms. Moore as Personal Representative or
Trustee?
BL INCOW:

No, sir.
COURT:

All right,
BLINCOW:

And | —-
COURT:

t just wanted to clarify.
BLINCOW:

Yeah, | do. | really do think this Russell case is an

undue influence case. And so to the extent they
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1 concluded that.a doctor's testimony &idn't change the
2 result, thaﬁ Was not g testamentary &apacity Situation,
3 I think the |aw is clear on that, é
41 THE COURT: | _ :
5 All right, |
6 WR. BLIncOW. “ |
7 You know it S8ys. | believe in the linhe, the
8. highlighted parts ~. | ryg read, this c%se, but I don'¢
9 have it jn front of me. But there's % heightened
10 Standard for undue inFluence, but thaﬁ IS not the case
11 For testamehtary Capacity, S0 we ta%e the position
12 that the doctor's Affidavit doesn 't copnt because g
13 | different leve] of proof s ... wou ld hht be accurate .
14 You know it would be just —. ye could érgue that an
15 Affidavit From a lay person is not as %mportant as
16 someone who knows what they’re‘talking;about when they
17 talk aboyt chroni; idiopathic pulmonar% Fibrosis Wwith
18 hypoxic respiratory'failure. There isg %videhce that
19 the deceased lacked testamentary capaci#y, and that
20 needs to pe weighed and considered. E
2111 THE COuURT. |
22 ALY right, Well, this is an fnterestiné case and set
23 of facts, and I'm going to have to givejit Careful
24 deliberation and consideration. And | CFH tell you at
25 First glance it doesn’'t appear to be eviﬁence
i
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sufficient to withstand Summary Judgment on a cause of
action for undue influence. But |’'m going to have to
do my homework and give everything proper consideration
before reaching any decision on this matter. |
appreciate both sides informing The Court of all of the
relevant fac}s, and circumstances, and supplementing
the Motion with appropriate Affidavits. And so you've
both done an excellent job, and | appreciate that. And
{'m going to weigh through these materials and have a
decision hopefully within the next week or so.

MR. HAYNSWORTH:

Thank you. | appreciate it.
MR. BLINCOW:

Thank you.
THE COURT:

Thank you very much. We're adjourned.
(THERE BEING NO FURTHER QUESTIONS, THIS HEARING CONCLUDED AT
2:55 P.M.)
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believe that the need For an opposing AFfidavit wasn't
something'that-the‘Pétitioner'FTgured out we!l before
now.  Again, the whole purpose of Discovery —-- and |
waited a long time, Judge, after | filed my Motion
beque I requested a hearing because | knew Mr. Bl incow
once;hé got in the case he needed an opportunity to do
Discovéry. I he wanted to depose any of my affiants,
he needed to have time to do that. No sense in trying
Lo get a hearing before he had, been able to do his
Disco&ery. You know Interrogatories are there for a
reason. If you're going to list an expert, list it so
Knox can go depose him so we dén't get in the situation
we're: in now where on the day that we should be able to
resolve this case we're throwing in problems that are
not excusing or neglect kind of problems. They're
prob!éms that everyone involved kKnew or needed, and
every@ne involved knew what the rules were, yet a day
before this hearing that’s been set for quite a while
we get this Affidavit from a doctor who's never laid
€yes on Mr. Shoemaker, and an argument with you that
that’s enough. That what we need to do, Judge, is
weigh — jt’'s weighing the evidence. "My Affidavit
VErsus the ten that Knox submitted.” Wetll, Judge,
again, you didn't list the guy as a witness. You

didn't file the AFFidavit on time, it ain’'t notarized.
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Al'l three are very problematic. If you consider it, it

stifl doesn t Speak to two very important. things;
testamentary capacity and what Mr Shoemaker s
condition was the day he executed the documents. The
only evidence in this case of Mr. Shoemaker's condition
that day is Ms. Moore’s Affidavit who was sitting right
there with him and had been working on the |atest
Estate planning documents, and Martha Louise Ramage
Lewis, and then the two witness. All of those people
have firsthand personal knowledge of his condition the
day the documents were executed. And to a man and a
woman ali of them explained that they're aware of
what’s required for testamentary capacity. That he had
It that day. Ms. Moore’'s Affidavit goes into great
lengths to explore her interaction with Mr. and Mrs.
Shoemaker to make sure that these were their wishes.
They were -~ articulated them correctly. They were
competent to make those requests. Let me jump for a
second too. It is wrong to claim that any of these
Pleadings were changed as to Ms. Moore. She was sued
as a defendant personally. And the allegation is, ['m
reading from page seven of Mr. Shoemaker's Petition
Filed June 27 of '19 in this court, “The attorney is
presently tasked with and compensated for administering

the Will and managing my father’s Revocable Trust.
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Lesley Moore knew or should have known my father's |ack
of capacity and the undue influence of my mother and
brothers, and yet did nothing and al lowed her personal
prejudice and her self-interest in earning fees for
services as Personal Representative, Trustee, and/or
counsel to the same to cloud her judgment. As such she
is unable to fulfil her fiduciary duties of loyalty to
alt beneficiaries, including me and my children. The
Court remove . Lesley Moore from serving as Personal
Representatjve of my father's Estate and Trustee of any
Trust,” et Cetera, et cetera. Lesley has been accused
'of wrong doing in this lawsuit, John represented some
facts to this court, and let me represent some facts.

| know For a fact she had to put her malpractice
carrier on notice ‘cause she got sued by Marshal! in
this lawsuit. And two years later all of a sudden "Ah,
we don’t have any evidence against Ms. Moore. That was
Just a typo. " Huh-uh, Judge. That s not how the
legal system works . And there are responsibilities
attached for making al legations against peop!é, and
dragging them into court, and forcing them to pay to
the defend themselves when they did nothing wrong. On
this Affidavit issue, again, | -- there is zero excuse
for not listing that man before now. Zero excuse,

We’'ve done a bunch of depositions since John Bl incow
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was retained as counsel!, and | ain’'t heard mention one
of any expert until out of the blue this guy’s
Affidavit comes in. And finally, Judge, if | could
turn your attention back to the Russell v. Wachovia
case that | referenced earlier — in fact if you'll fet

me approach enough to hand it to you ~-

THE COURT:

Sure thing. -

MR. HAYNSWORTH:

-- | can give you a copy. | have highlighted
identically on your copy, Mr. Blincow’'s copy, and my
copy what [ thought was important, Judge. For purposes
of my argument right now if you'll flip over to page
five of eight, and | 've highlighted a provision that
says "Appellants argue that two expert witnesses, both
medical doctors, testified the testator was subject to
undue influence, and that this testimony is enough to
withstand Summary Judgment.” We disagree. Neither of
the experts examined the Testator. Both experts
testified the Testator was competent to execute a Will.
Absent examination of the Testator by the expert on
opinion that the Testator was m?ntally incompetent, and
therefore more susceptible to undue influence, we fail
to see how expert medical testimony can be provided as

to undue influence. Further nelther expert based his
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1 THE COURT:

A1l right. Good affernobn;’"We‘are here in the matter

2

3 of James Marshail Shoemakef;’Jr;:caSe number

4 2018E$2301729. And we are here today on Petitioner’s
5 Motion and Motion to Recuse and vacate seeking the
6 recusal of yours truly and seeking an order vacating
7 the prior order of the The Court granting Summary

8 Judgment to the Respondents. It appears that the

9 interested parties ara present. Mr. John Blincow
10 represents the petitioner, and he is present. And mr.
11 Knox Haynsworth, IIT is present on behalf of the
12 Respondents. so, mr. Blincow, 1’17 Tet you tell me
13 about your Motion.

14 MR. BLINCOW:

15 Yes, sir. May it please The Court and good afternoon.
16 My name is John B1incow and I represent the petitioner
17 Marshall Shoemaker, TII. As You know we have filed a
18 Motion +in this court asking you to recuse yourself from
19 hearing this case and +in a re]gted case'invo1ving the
20 Same parties and the Estate of Mrs, Polly Shoemaker.

21 The basis of our Motion is as you set out to us in an
22 email in September where you déscribed being in a co-
23 counse] relationship with a Tawyer name Stanley McLeod.
24 Mr. McLeod and mr. Haynsworth are law partners. 'And oh
25 that basis we Filed our Motion and implicated Canon 2
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of the Code of Profession -- of the model rules which
is codified and made part of our South Caro1ina;
Appellate Court rules. And Canon 2 is the ru1e§that
says, Judge, that a Judge shall act at all times in a
manner that promotes public confidence and the
integrity and impartiality of the judiciary. This
requires a Judge to avoid impropriety and the
appearance of impropriety. So that is the basis of our
Motion. The test for appearance of impropriety is --
the test for éppearance of impropriety is whether the
conduct would create in reasonable minds a perception
that.the Ju?ge violated this code or engaged in other
conduct that reflects adverse1y on the Judge’s honesty,
impartia1ity,.temperament, or fitness to serve as a
Judge. So that's the test. And, you know, the facts
are can a Judge hear a case involving a law firm while

simultaneously working with that law firm on other

“cases in a different court? That’s the crux of 1it.

The first thing that occufred to me, and I guess it was
because I was in law school with -- it was a Family
Court Judge named Judge Segars-Andrews and she had a
husband who was a lawyer 1in Mount Pleasant and she
heard a Family Court case -- a divorce case, and it
turns out that her husband had been co-counsel with the

Tawyer for the wife in that Fah11y Court case. And it
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1 went round and round but it epded up in the -- at the
2 Judicial Merit Selection Committed -- Committee. And
3 they decided that she needed - she should have recused
4 herself based on the re1atio€ship her husband had with
5 lawyers for one of the parties. And the failure to do
6 that ended up -- and the comnittee voted unanimously
7 that her conduct not recusing herself created an
8 imperpearance -- an appearance of {mpropriety. And
9 then voted seven to three finding that she lacked the
10 required ethical fitness to continue on the Bench. And
11 so they didn’t clear her and she was not reappointed by
12 the General Assembly and isn’t a Judge today. she
13 appealed that finding by the judicial Merit Selection
14 | Committee to the Supreme Court, and they denied her
15 request and didn’'t give her any relief. Judge, this
16 case is even stronger in terms of the relationship
17 | between The court and Tawyers for one party in that 1in
18 Judge segars’ case it was an indirect relationship.
19 She benefitted because her husband got legal fees for
20 working on a case with 1awyers-for one party, as
21 Opposed to in this case you benefitting directly from
22 working on a case with mr. Haynsworth's law partner.
23 And the other thing is that this case, ours, there’s an
24 ongoing relationship. 1n other words Judge Segars-
25 Andrews testified that she didn’t even remember that
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her husband had worked with Tawyers for the wife in a
case before her, and in our case it’s an ongoing
situation. After I filed my Motion I did a little
further digging and found a couple of authorities I
would 1ike to hand up (counsel hands up documents).

You know our -- the guidepost of these model rules of
judicial conduct are model rules. The first thing I
handed up the Ohio Supreme Court interpreting the same
rules that we have found that a part-time referee
should disqualify himself in a proceeding in which a
party is represented by an attorney with whom the part-
time referee co-counsels on related -- on unrelated
cases in private practice when a co-counsel case is
ongoing or when a co-counsel case has been completed
and the fees have not been fully earned -- have been
fully earned but not received. The corollary rule 1is a
part-time referee should disqualify him or herself 1in a
proceeding in which a party is represented by a law
partner when a co-counsel case 1is ongoing or when a co-
counsel case has been completed and the fees earned but
not received. So I think that 1is on all fours with the
situation that we have here. And if you look at the
last page of what I handed up the basis, they’re
construing the same rules. And this Supreme Court of

ohio says “pPotential conflicts abound because of the
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1 personal, proFessionaT, and financial aspects of the

2 relationship.” 1n other words it’s not just a

3 financial relationship. vyou could have a personal

4 relationship with Mr. McLeod. You could think he’s a
5 good Tawyer. vYou could appreciate working with him,

6 and that gives an appearance of an impropriety or the
7 perception that you might be partial to one side or the
8 other: S50 again it’s not just the fact that there’s gz
9 financial relationship. There’s that and potential

10 conflicts abound because there’s g3 personal and

11 professional relationship.

12 | THE COURT:
13 And tell me again where is that? vYou mentioned on the

14 last page YOou pointed ouyt?
15 MR . BLINCOW:

16 Yeah, the Tast page, the second paragraph and page --

17 THE COURT:

18 And there were multiple items you handed up. The fFirst

19 one --
20 MR. BLINCOW:

21 Yeah, yeah. Okay. so the first -~
22 THE COURT:

23 -- s the Supreme Court of ohijo.
24} MR. BLINCOW:

25 Right. If You go to page three --
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THE COURT:
page three.

MR. BLINCOW:
-~ of that --

THE COURT:
So the second to last page?

MR. BLINCOW:
second to last page. Excuse me. The second paragraph,
six -- five -- five lines down 1is where it says
“potential conflact -- conflicts abound because of the
personal, professional, and financial aspects of the
relationship.” That is a co-counsel relation -- a
part-time Judge being in a co-counsel relationship with
a lawyer while also hearing a case when that lawyer’s
firm represents one side or the other.

THE COURT:
And in this case it was a case where --

MR. BLINCOW:
It doesn’t say.

THE COURT:
well, it says “When attorneys co-counsel on cases and
divide fees even though they are not partners or
associates in a firm there’s a professional
relationship which could give an appearance of

impartiality.”
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1l MR. BLINCOW:

2 That’s right.

3 THE COURT:

4 okay.

5 MR. BLINCOW:

6 And the corollary applies here, which is recusal qs

7 proper if Mr. MclLeod was representing.the Respondents,
8 and recusal is proper for the same reasons if one of
9 Mr. McLeod’s parthers or associates is representing a
10 Party in a case before you.

11 THE COURT:

12 Okay.

13§ MR. BLINCOW:

14 And they do go on if you Took at page three, question
15 two, they make g distinction if mr. McLeod and Mr.

16 Haynsworth were partners in the sense that they shared
17 office space that would not be g relationship that

18 would be improper. Byt because they are not just

19 sharing office space and they are a trye partnership
20 the samé reasons that would apply would make recusal
21 appfopriate == 1f Mr. McLeod were representing

22 Respondents would make it appropriate because his Taw
23 partner is representing the Respondents here,

24 THE COURT:

25 Okay.
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MR. BLINCOW:
All right. ‘And the last thing if you’ll look at the
next thing I handed up. It’'s a one-page document and
it’s our Opinion 12-2013. 1In Ohio the Supreme Court
rides herd bver advisory opinions for the judiciary.
And in there I guess there’'s a committee -- an advisory
committee on standards for judicial conduct. And they
issued an Opinion 12-2013. And this is the closest
thing I could find in South Carolina. You know if you
think about it most Judges aren’t part-time. This was
a case where there was a Judge who was becoming a Judge
and the issue was could he receive fees for work with
another Tawyer? And The Court said “ves, you could do
that.” But if you look at the last paragraph “until
all the fees are paid the Judge should not preside in
cases in which the attorney with whom the Judge is
sharing fees appears as counsel.”

THE COURT:
okay.

MR. BLINCOW:
so I think, you know, it’s -- our position is pretty
straight forward. Under the rules of Canon 2 and an
appearance of impropriety should a court recuse itself
when a law firm -- when The Court is working with a law

" firm as co-counsel while at the same time hearing a
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case ' where one side is represented by that same firm.
we think the resﬂ1t that is compelled is that The Court
should step aside. And beyond that, I mean all of
these cases talk about The Court has the discretion to
—— I'm -- this is Blincow paraphrasing but if it’s a
close call perhaps the best thing and the most
judicious thing and the proper thﬁng is to exercise
discretion‘and step aside. So I think here we’ve got
both. 1 think if you Took at this it’s a situation
where The Court really -- the‘1aw compels The Court to
step aside. But even if The Court doesn’t agree with
that, the proper thing to do and exercise of its
discretion is to step aside and let someone else hear
the case.

THE COURT:

ATl right. Thank you. Mr, Haynsworth?

MR. HAYNSWORTH: Y
Thank you, Judge Jennings. Judge, I think the Taw
compels you to continue to hear the case that Qou are
in the middle of Hgaring. Let me work a 1ittle
backwards on some of what Mr. BTincow handed up. These
Cases out of Ohio, I didn’t have a chance to read them
but very quickly but it appears to me that that case,
beyond being an Ohioc case, is dealing with a situation

where the Judge and in our example, me, are splitting
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fees with one another, That was obviously not the
situation. You and I have no cases in which we are
representing co-counsel. As T understand it from Mr.
McLeod it was not a situation, also one of the cases
Mr. Blincow referenced, where he was involved and
you're being hired. vyoy-all both got hired
independently by the client. And that’s the extent of
you-all’s connection. Nothing I have seen mr. Blincow
hand up or talk about speaks to that situation. They
speak to much more obvious conflicts or the appearances
of conflicts. one comment, Judge, and it’s an
objection I’ve got to the Motion that was filed. vet
again it’s been represented in the document filed with
this court Marshall Shoemaker was treated equally by
his family except for the Last will. That’s just
factually inaccurate. And that inaccuracy is part of
the Motions that we brought before you. Beyond my
editorial comment on that, Judge, Tet me speak to a
couple of the cases that Mr. Blincow cited in his
Motion. One of the cases that he quoted from +s the
A.T. Massey b.s. Supreme Court case. And he attempted
to analogize that case as somehow involving money that
if a Judge is being paid money by a litigate before it
somehow creates this impropriety. vou kKnow, read the

case, Judge. The head of Massey Coal gave three
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L million dollars to the Judge’s election campaign to get
2 a particular Judge elected who ruled in his favor when
3 the Appeals Court heard an adverse decision against
4 Massey Coal. ‘And this opinion from the U.S. Supreme
5 Court goes .on to talk about what an extraordinary case
6 it was, and that due process clause incorporated in the
7 common Taw rule that a Judge must recuse himself when
8 he has a direct personal substantial pecuniary interest
9 in the case. 1It’s apples and oranges, Judge. 1It’'s not
10 South Carolina Taw. It’s not a South Carolina Judge,
11 and to the extent it stands for anything. It has
1.2 nothing to do with the situation before you. The Judge
13 Segars-Andrews case, Judge, let me make a couple of
14 comments on that. I pulled and read the complete
15 report of Canon’s qualifications that Mr. Blincow cited
16 from. A couple of things I think it’s importanf to
17 consider. When she denied the Motion to recuse
18 herself, that was appealed. South carolina Court of
19 Appeals concluded that Judge Segars-Andrews was correct
20 in her dinterpretation of the Taw concerning the merits
21 of the case and her recusal. So I don’t want this
22 court to think that Judge Andrews did anything wrong
23 and a higher court said she should have recused
24 herself. That’s not at all what happened,'and that
25 wash’t The Court’s opinion. She got mired 1h the
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politics of how Judges get dealt with down 1in Columbia,

and the fact that her husband got a huge fee. and 1
think this is correct. 7 think the difference there,
Judge, is her husband -- eXcuse me. she had ruled on
an issue that was adverse to the very litigate or his
relative, f may have that wrong. Maybe his son. 1n
this situation there js nothing. There is no ofher
case that stanley McLeod, or you, or 1 have involving
Marshall Shoemaker. There is no extra judicial
dealings that you are having that have any bearing on
this. And so other than to try and leverage the fact
that you are 3 practicing atto}ney as well as a Judge,
and you obviously are in practice with other attorneys,
there is not an qssye here involving recusal. You have
dealt impartially with the parties. vyour obligation
obviousTly is to continue to do that. And I think you
do both sides a disservice §f You were to exercise your
discretion and recuse yourself, becayse both of us now
have to start ovef again on a lot of what we’ve been
through. And that’s not fair to the lTitigants. 1t’s
not efficient for the judicial System, and there’s no
reason to go there. so for those reasons, voyr Honor,
T would respectfully request you deny Mr. Blincow’s

Motion.

THE CQURT:
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1 ATl right. Thank you. And let me ask some guestions

2 first of Mr. Blincow.

3 MR. BLINCOW:

4 A1l right.

51 THE COURT:

6| Case Taw in South carolina says that “The party seeking
7 disqualification must do more than merely allege bias

8 on the Judge’s behalf. The party must present some

9 evidence of judicial prejudice or bias.”

10| MR. BLINCOW:
11 Yeah.

12 THE COURT:

13 “when an appellant offers no evidence to support his
14 claim of partiality the trial Judge is correct to deny
15 a Motion for recusal.” where is the evidence? You

16 haven’t alleged any evidence of judicial prejudice or
17 bias, so I'm going to give you the opportunity now to
18 -

19 MR. BLINCOW:
20 Yeah.
21| THE COURT:

22 - demonstraté it.

23 MR. BLINCOW:

24 Here's the difference. The case that you're quoting

25 from was an Ex Parte communicationh case. It was a
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Canon 3, not a Canon 2 appearance of impropriety case,
and here’s the difference. 1f 1 called you this
afternoon and said “Judge, 1’ve got a flat tire on the
interstate I'm going to be 30 minutes late” --

THE COURT:
well, this is Segars-Andrews’ case T just quoted. This

is Simpson v. simpson 377s.c.519 Court of Appeals South

Carolina --
MR. BLINCOW:
Right.
THE COURT:
-- 2008.

MR. BLINCOW:
So then my answer would be after The Court of Appeals
came the Judicial Merit Selection Committee that found
uhanjmous]y that she should have recused herself based
on the relationship her husband had with lawyers for
the wife. And after that she appealed to the Supreme
Court -- Tet me get this right. And the Supreme Court
denied her request and did not give her any relief.
I've got it right here.

THE COURT:
But, again, I’}1 ask what is the evidence of judicial
prejudice or bias in this case?

MR. BLINCOW:

2D.SUPP.ROA498;
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well, when you’re relying on an appearance of
impropriety you don’t have to show actual impropriety,
it’s just the perception. What we’re relying on is
exactly what you relayed to the parties which is “I'm
in a co-counsel relationship with a lawyer in a firm
while at the same time hearing a case with that firm
where one of the parties is représented by that firm.”
The rule on appearance of impropriety is intentionally
vague ‘cause you're never doing to be able to come up
with all the scenarios where that could happen. The
test is clear in our state of what the analysis should
be on appearance of impropriety. It doesn’t have
anything to do with showing actual bias or anything
actually improper. Going back again -- and I don’t
think there’s any question about that. The test is
whether the conduct would create in reasonable minds a
perception that the Judge may have a reason to be
impartial -- or partial.

THE COURT:
Okay.

MR. BLINCOW: :
Does that answer the question?

THE COURT:
well, I’m not sure that --

MR. BLINCOW:
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Let me --

THE COURT:

Hold on. Let me finish. I’m not syre what you’re
saying about if there's gz mere appearance of
impropriety that that stands alone and disqualifies the
Judge. And it appears to me in the case law I have
reviewed that you must show more than that, That under
judicial canon rule 3E(L) our supreme coyrt has stated
that “The moevement or Petitioner must show some
evidence of the bias or prejudice of the Judge.” And
I'm citing ?hat case of Simpson v. Simpson which was
citing and quoting Lyvers, L-y-v-e-r-s, v. Lyvers. And
again in 1998 1in the case of Roche v, Young Brothers,
Ihc. Our Supreme Court has said in a dispute involving
judicial canon ryle 3e(1)(a) if there is no evidence of
judicial prejudice a Judge’s failure to disqualify
hiﬁse1f will not be reversed on appeal. A Jjudge’s
impartially might reasonably be questioned when his
factual findings are not Supported by the record. So,
I mean, I can research that issue more, but you’re
telling me that no evidence of prejudice or bias 1is
necessary if there’'s a mere appearance of impropriety?
BLINCOW:

Under the appearance of impropriety test it was wel]-

established and understood that proof of actual

2D. SUPP. ROA 500






20

1 misconduct is not required.

2 THE COURT: |

3 okay. what are you citing? !

41 MR. BLINCOW: ‘

5 That is this John Freeman Law Review article that cites
6 to -- 1'11 find it for us. Something at page 1918.

7 I'1T have to -- well, it's footnoted at footnote 24.

8 see 1id. at 1918. So I've just got to figure out what

9 the --

10 THE COURT:

11 well, 1’71 Tet you --

12 MR. BLINCOW:

13 I can --

14{ THE COURT:

15 -- submit that to The Court following the hearing, if
16 you would?

17 MR. BLINCOW:

18 Sure.

19 THE COURT:

20 Now, and tell me this: our court of Appeals and/or

21 Supreme Court may find conduct of a Judge to be --

22 well, let me state it a different way. The committee
23 on, what, Judicial --

24 MR. BLINCOW:

25 Fithess, maybe.
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COURT:

~-=- Fitness can find 1in one case that conduct may
disqualify a Judge, and our Court of Appeals may find
that the same conduct does not disqualify a Judge.
Whose opinion controls here?

BLINCOW:

well, the fact that our Supreme Court let stand the

~Judicial Fithess Committee’s decision would mean that

the decision that recusal was proper, they -- the
supreme Court let that stand.

COURT: __

well, refused to hear the case; right?

BLINCOW:

correct.

COURT:

So the Supreme Court {issued no finding, no decision, no
opinion on the matter?

BLINCOW:

The Supreme Court was given the opportunity to say is
The Court of Appeals right or is the Judicial Merit
Selection Committee, which came later, are they right;
and they left it alone. And she was not reelected or
what didn’t get out of the committee so that she could
be reelected by the General Assembly.

COURT:

2D. SUPP.
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1 AlT right. You a11ege in your Motion that it is “Clear
2 that there is some sort of finahtia1 re1ationship and
3 judge Jennings is being paid for his work.” Wwhy is

4 that clear?

5 MR. BLINCOW:

6 well, again, in your email you say you’re in a co-

7 counsel relationship. I think we heard today that you
8 were hired by Mr. Gafaary, and I assume you’re getting
9 paid for your work so you’ve got two cases pending.

10 You mention in there there may be a chance for a third
11 - co-counsel ré1ationship. I am assuming that you're

12 getting paid for your work. I'm not suggesting that
13 that’s improper but that creates a relationship -- a
14 co-counsel relationship with Mr. MclLeod and his firm,

15 THE COURT:

16 And what if a Judge is not being paid, has not billed
17 any time for something, and has not appeared in court
18 or done any work on a file?

19 MR. BLINCOW:

20 well, I can see it both ways. You --

21 THE COURT:

22 well, 1’m telling you T --

23 MR. BLINCOW:

24 1f you were working pro bono --

25 THE COURT:
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Let me just disclose this to you r1ght Row. I have
filed a Notice of Appearance in the cases T have
referred you to. 7T have not billed an hour, or a point
one of an hour on either of the files. Have notzbeen
baid a dime. Have not recorded any time 1in either
case. Does that change your perspective or youyr
conclusion?
BLINCOW:

It doesn’t. There’s still a co-counse] relationship.
And, you know, if you’'re sitting over here you’re
thinking this court is working with Mr. McLeod in some
fashion while at the same time: hearing a case where the
Respondents are represented by Mr. McLeod’s Taw
partner. And that dredges up a11 sorts of risks of --
it creates an appearance of an impropriety and dredges
up risks of conflicts abound where there could be the
perception that you might be partial one way and not

another.

THE COURT:

All right. Now; as I recall we had a hearing on a
Motion for Summary Jjudgment in the matter of James
Marshall Shoemaker, Jr., and at that hearing I al’lowed
you to submit your only Affidavit you submitted
approximately an hour before the hearing in violation

of rule 6 of the rules of Civil Procedure. Allowed you
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1 to submit an Affidavit that was unnotarized. In your

2 opinion woulid that show bias or prejudice to you or

3 your client, or would that appear to bias or prejudice
4 Mr. Haynsworth and his clients?

5 MR. BLINCOW:

6 It was the decision to consider the Affidavit was

7 favorable to us. But the last thing you do when you’re
8 trying to get at whether recusal is proper is to add up
9 the number of times you’ve ruled for one side or

101 against one side. That's not the analysis. The

11 analysis is can it be -- would a reasonable person say
12 this is -- this creates an appearance of a relationship
13 - and we would be better off because we got -- at.the end
14 of the day the last thing The court wants to do is to
15 appear to be unfair. And so that's -- that -- yeah.

16 But, again, you don’t want to add up when you’ve ruled
17 against us three times so. that must mean you’re |

18 impartial. It’s not that. 1It’s the relationship that
19 you disclosed that we’re hanging our hat on.
20 THE COURT:

21 A1l right.
22 MR. BLINCOW:
23 Does answer the -- I feel Tike I'm rambiing.
24| THE COURT: “
25 I believe so. Now, again, and applying Canon 3E(L)
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South Carolina Supreme Court has stated that “The
movement or Petitioner must show some evidence of the
bias or prejudice of a Judge.” And I'm quoting ‘the
Lyvers v. Lyvers case. and immediately --
MR. BLINCOW:
I've got --
THE COURT:
' -~ prior to that The Court said that the party seeking
disqualification must do more than merely allege bias
on a Judge's’beha1f. The party must present some
evidence of judicial prejudice or bhias.
MR, BLINCOW:
Okay. And you mentioned that way back in an emai]
where we were trying to decide if a hearing was
“necessary.” 71 can find it. There is g distinction
between the general where there is some —-- we're
relying on the general rule and the mode] rules and not
one of the specific rules for which we may have to show
actual bias: Does that make any sense at all? 1 --
THE COURT:
Which rule are you relying on?
MR. BLINCOW:
The general -- Jet me see if I can -~

THE COURT:

Canon 27
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MR. BLINCOW:
canon 2, but it goes further. I just need to find --
excuse me. I'm sorry. Yeah. We are relying on the
general standard of disqualification in Canon 3C(L)
that a Judge or referee should disqualify himself in
which his or her impartia11t9 might reasonably be
questioned. Four specific instances in which a Judge
or referee’s impartiality might be questioned are 3C(1l)
A through D. I think that the A through D requires
proof of specific bias as you were asking, and -the
general one does not.

THE COURT:
A1l right. And Simpson v. Simpson I’'m quoting the
opinion I cited eariier. It says that “Husband argues
Judge Segars-Andrews’ own statements about the need to
disclose a previous working relationship between her
husband’s law partner and wife’s counsel might
reasonably question her +impartiality. Husband fails
however to provide any evidence of how the former
relationship actually resulted in some prejudice or
bias in Judge Segars-Andrews’ ruting. Thus Judge
Segars-Andrews 1is correct to deny husband’s request for
recusal.” Isn’t that a holding which reflects that you
have to not only -- +f youfre arguing the appearance of

impartiality that you also have to show evidence of how

2D. SUPP ROAST.






LDOO\!O\U'!:&-LUNH

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

MR.

THE

MR.

THE

MR.

THE

MR.

THE

MR

27

the improper relationship or the relationship of
counsel resulted in some prejudice or bias?
BLINCOW:
well, we know how Judge Segars-Andrews’ case came out.
COURT :
I have the case. we --
BLINCOW:
Right.
COURT:
-~ know what the committee said,
BLINCOW:
Right.
COURT:
But what matters more again, the committee or our
Appellant Courts?
BLINCOW: L
well, Judge Andrews --
COURT: ’
What controls?
BLINCOW:
The Tlatter or the more -- the Judicial Merit Committee
that decided that she clearly should have recused
herself, and the failure to do so meant that she was
ethically unfit trumps over the Court of Appeals.

Especially when you consider that Judge Segars-Andrews
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said “Gosh, that'’s a terrible ruTing. We need to take
it to the Supreme court.” And the Supreme Court let it
stand. - a

THE COURT:
well, they didn’t even consider it. They just Eefused
to hear the case; isn’t that r;ght?

MR. BLINCOW:
she asked them to hear it. And they read her papers
and said for one reason or another we will let the
decision stand and she’s no longer a Judge.

THE COURT:
AlT right. Mr. Haynsworth, I'm going to Tet you
follow-up with -~ you've heard these guestions, and any
comments or arguments you would Tike to make I would

Tike to hear.

MR. HAYNSWORTH:
Briefly, Your Honor, I just would Tike to make it
clear, Judge, the fai?ureutq‘reeject Judge Segars-
Andrews if you read through this is a lot more than
just what we’re talking about. But specifically what
we're talking about she said on the record. Judge
Segars-Andrews vehemently insisted that she could not
sit the situation right for mr. simpson, and that her
only alternative was to Tet him have a new trial. Wwhen

she failed to provide him that with that alternative
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and gave on1y a pertunctury exp1anat1on that she was
relying on oppos1ng counsel’s subm1ss1on she created an
atmosphere of distrust. so what happened 1S, is she
decides “oh, gosh, I've got a conflict ‘cause of a3
situation of my husband’s. T hate to do this to ya'll,
‘cause it’s really going to mess you both up, but I'm
going to have to. There’s No way I can fix thijs.”
okay? And then she did a ohe-eighty. The opposing
side submitted an Affidavit with Nathan Crystal that
said “well, I'm an expert in all of this and you don’'t
have to recuse yourself,” and she changed her mind.
That was the problem with her. Not that there’s this
conflict she had and it rose to the level of you don't
get to be a Judge anymore because of it. she went out
of her way to point out “I can’t be fair. 7T can’t undo
what’s happened.” And then after basically on her own
Motion saying she was going to recuse herse1f she
changed her mind based on an Aff?daVIt from the other
side. It’'s just a. comp1ete1y d1fFerent s1tuat1on than
what we have here. on the issue of what -trumps what,

-.Blincow’s just. wrong. The Appellant Court decision
as.to whether she shou]d.recuse herself is the highest
court decision on that 1ssue Her, appea11ng Wwhether
she got gigged to he a Judge again, 15 not the issue

that was going up on appeal. ~What went up on appeal
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was the recusa1,nand that s been dec1ded as Your Honor
has a1ready addressed w1th us : And f1na11y, your
Honor just to 5w1ng it back to South carolina law
zurich tried to get justice told and it disqualified
hersel1f in asbestos -- a bunch of asbestos cases down
in Richland County. And I happéned to stumble across
her order denying their Motion and just wanted to cite
a couple of the relevant provisibns from our law. Oh,
Lord, bear with-me, Your Honor. . Just a couple of
relevant citationS'From'that case, Your Honor . And I'm

quoting “It is not enough for a party seeking

disgualification to simply allege” -- this is exactly
what you said. ~ “To simply allege bias. The party must
show some evidence of that bias or prejudice.” And the

site of that is Roache v. Young Brothers
3225.C.755045.E.2nd311. 1TIt’s a 1998 Supreme Court
opinion. Another relevant provision from a case,
Judge, 1 think is this: and that is “The standard for
establishing prejudice is high:”‘ﬂThatfs_aﬁcitation
from Graham v. state. A1l I have is the westlaw site

for it, which is 9844641. It's a.Court of Appeals 2008

case.

THE COURT:

Mr. Blincow’s saying. if there’s an appearance of

impropriety that .the rule is that.there’s no need to
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show actual prejudice or bias.

I don't think that’s the rule. But if it were it has
to be a reasonable objective appearance of impropriety.
If you want to just say “Hey, the rule is Judge if qt

tooks Tike you might be impartial you must recuse,”

then the extent to which that dppearance goes would
never end. Give you an example. sSsay ouyr children were

in fifth grade together, or whatever grade together.

You know, we may see each other at -- you could
arguably come in here and say that Judge and Knox’s
children are in the same class and they’re together at
events for the kids, and that’s the appearance of
impropriety. so any Judge who has children with any of
the 1it1gants.that appear before that Judge must recuse
themselves because that would create an appearance of
impropriety. vou could extend‘that, you know, to the

nth degree and someone could take the position “well,

no, no, that looks like it might be improper.” and so
then you’re going to have no one’s going to be able to
hear anything hecause someone’s going to think it lTooks
like maybe there’s the appearance of impropriety ‘cause
there’s some connection between either the lawyer and

the Judge, the litigant, or wmr. Blincow’s point, other

people that the lawyer works for. But when you get
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down to final analysis I think you’ve got to, as Your
Honor asked, give The Court some evidence or what you
contend is evidence of some impropriety. 'You can’t
just say “vou've got a conflict and when in doubt
recuse.” That’s not the standard. 1It's not fair to us
if -- to go that route. So, you know, I just wanted to
reference those couple of South carolina cases, Your
Honor, and I'11 be happy to answer any guestions The
Court may have for me.

THE COURT:
And, Mr. Blincow, you’re aware that when
disqualification is not required the South Carolina
code of Judicial conduct holds that “A Judge 'shall hear
and decide matters assigned to the Judge.” And that is
guoting the canon 3D(1).

MR. BLINCOW:
Yeah, that’s right if there’s no issue that creates an
appearance of impropriety then vyes.

THE COURT:

ATl right. well, are you'awéﬁe of any cases where a
Judge issues a decision but should be -- should have
the priofr order vacated because the Judge was invo1véd
in a case as co-counsel but received no compensation
directly or indirectly from his or her involvement in a

case as co-counsel with a firm whose other attorney is
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involved in the case in which the Judge rendered an
dpinion? '

MR. BLINCOW:
Let’s see if this answer the question. T think that if
recusal is appropriate based on the relationship that
we’ve been talking about, then 4t would be appropriate
for that re;usa1 to relate back to when You -- when the
co-counsel relationship was created which as you
mentioned in your emadl was in Aprii, which was before
The Court heard and ruled on summary Judgment.

THE COURT:
It was not before The Court heard the Motion, The

Court ruled on the Motion two months later.

MR. BLINCOW:
Okay.
THE COURT:

And you're arguing your Motion Lo Recuse and vacate
that money is the root of all evil, and there’s no
money involved 1in this case. ITf I do have to appear in
court at some future date and bill my client for time
spent on the matter, then money could become an issye.
And you are alleging in your Motion that there is some
sort of financial relationship and that I'm being paid
for my work qin these other matters, and that’s not

true. oOr at least T haven’t done anything and haven’t
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1 been paid or billed anything. A1l right.

2| MR. BLINCOW:

3 Yes.

4 THE COURT:

5 Is it possible that -- I don’t know. Can you provide

6 to The Court, Mr. Blincow, case law or other

7 controlling Canons, or regulations, or anything of the
8 sort that would demonstrate to The Court that a co-

9 counsel relationship creates the appearance of

10 impropriety even if there’s no payment bging made or no
11 financial advantage or gain for the Judge? And that

12 not only is that in and of itself creating the |

13 appearance of propriety, but that you do not -- based
14 on the mere appearance of +impropriety there needs to be
15 ho actual demonstration of prejudice or bias by that

16 Judge?

17 ] MR. BLINCOW:
18 I’ve done a poor job of -- there is a distinction
19 between the showing of actuai prejudice --

20 THE COURT:

21 How: Tong would you need to be able to submit case Taw

22 on . that --

23 MR. BLINCOW:
2410 - sometime next week --

25 THE COURT:
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-~ 1ssue?

BLINCOW:

Yeah, either next week sometime.
COURT:

Why not this week?

BLINCOW:

Tomorrow’s Thursday.

COURT:

okay. You’ve already done the research; right?
BLINCOW:

I have.

COURT:

So is there ahy reason you couldn’t submit that 1ater
this week?
BLINCOW:

No.
COURT:

Okay. And mr. Haynsworth I give you the opportunity to
research the same, and 1 hate to drag this oyt but I'm
going to need to take this matter under adv1sement I
want to make sure that 1 do the right thing. I don’t
think on the. one hand that I need to participate in
this case if there is an actual appearance of
impropriety, and that I must recuse myself even if

there’s no actua? allegation or demonstration of actuya]
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prejudice or bias. and, of course, I don’t want to
proceed in that matter. At -the same time when we

consider the amount of time and effort spent by the

Bow N

parties in this Acfidn and everything that went into
the Motion for Summary Judgment and these other
Motions, which have not yet been ruled upon as Mmr.
Haynsworth pointed out, my recusal could also have a

very harmful effect on the litigants in this matter.

So it’s a difficult issue. And so if you can clarify
10 it for me with some -- what 1I’ve just requeSted -~

11| MR. BLINCOW: ‘ , '

12 Yes, sir.

13 THE COURT:

14 ~-- I would be most appreciative. Anything e1se? Mr.
15 Haynsworth wants to speak.

16| MR. HAYNSWORTH:

17 well, I just want to make sure I understand, Your
? 18 Hohor, you're -- so as I understand it you’re expecting
| 19 from Mr. Blincow, if it’s out therg.and he can find it,
20 case law that it’s just the appearance, not the --

21 THE COURT:

22 That the --
23| MR. HAYNSWORTH:
24 . -~ evidence of --

25 THE COURT:

5 R " "2D. SUPP. ROA 517
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That 1f there’s an appearance of propriety the
VPet1t1oner seeking recusal does not then have to show
as these other cases have required that there 1s actual
-~ there ‘has been actual prejudice or bias by the
Judge.

HAYNSWORTH:

All you’ve got to do 1s suggest it in there for what it
1S versus we've got to have -~
COURT:

well, I guess, he’'s -- if I understand it right he’s
saying that serving as co-counsel with another member
of an attorney’s firm is maybe prima facie or per say
demonstration of the appearance of fimpropriety.
HAYNSWORTH :

But to fit your facts which is no -- we’ve got what
he’s already relied on about money. That’s factually
different. so what we’re looking for is --

COURT:;

I guess even if the Judge has not been compensated.

HAYNSWORTH :

Yes, sir.
COURT: _

But even if he wants to -- or 4f any of you can show a
case where there has been.compepsation but -- whether

there’s been Compensation or not, I would Tove to see

- 2D. SUPP. ROA 518
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1 the case.

2 MR. BLINCOW: |

3 A1l right. ' And fhat?t1éar19 ﬁoa1dtbéir4§ht'oh point,
4 but and I’m\nm and I know we’re done, but you wouldn’t
5 want it to turn on the fact that I haven’t been

6 compensated and then next month you send out a bill,

7 and then next month you hear --

3 THE COURT:

9

But that could affect --
10 MR. BLINCOW: R '
11 -~ a Motion,
12| THE COURT:
130 -~ your Motion to vacate the prior Order.
14| MR. BLINCOW:
15 Yep.

16 THE COURT:

17 So it could be that maybe you’re arguing I shouldn’t --
18 maybe there’s some basis and I'm just -- this is for
5 19 the sake of argument --
a 20| MR. BLINCOW:
21 Yeah. Right.
22| THE COURT: S
23 -- that there’s some basis for me to recuse myself for
24 any further proceedings in any of these cases. But
25 since I haven’t been paid a dime, or billed any time,
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~or ‘appeared in ceUrt or done anyth1ng h the two cases

T referenced as hav1ng a co- counse1 re1at1onsh1p with

Haynsworth s firm on, that maybe the prior order

“which you’re challenging should remain in full force

and effect and not be vacated.

BLINCOW:

Yeah.
COURT:

S0, you know, that issye may be relevant. The 1Ssue of
Compensation may be relevant to your Motion to Vacate.
HAYNSWORTH :

Do you want, Your Honor, mine by Friday and his by
Friday? 1Is that where we’re at?
COURT:

well, Tet’s do it this. How about by next Tuesday?
HAYNSWORTH :

Okay.
COURT:;

If you could submit it to Ms. Campos- -Ivey. And 1
believe you’ve got my direct email here at The Court
YOu can submit it. It doesn’ t have to be a formaj
Brief, but any uyse --

BLINCOW:

Some authority if we can Find it?

COURT:

2D. SUPP. ROA 520

e





[ o e T« » B & o B L

o RN ONNNN 2 e s s o o
Wt E J N = o) 0 ] ~J o)) W1 Y W [ - o

Yes. If you can find it that would be very helpful.

Okay?
MR. BLINCOW:
Yes, sir.

THE COURT:

All. right. Thank you, gentlemen.

MR. HAYNSWORTH:

Thank:- you, Your Honor.

(THERE BEING NO FURTHER QUESTIONS, THIS HEARING CONCLUDED AT

3:05 P.M.)
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I, Treasa Hix, a Notary public in and for the State: of

South carolina, do:h

ereby certify that the foregoing hearing

was taken before me on the date and at the time and location

stated on page 1 of

That I am
parties hereto, nor
or counsel employed

the outcome of this

-

this transcript.

not related to nor the employee of any of the

related to or employed by any attorney
by the parties hereto, nor interested in

action.

Treasa Hix, Reporter
Notary pPublic for s.c.

Commission Expires: 6/13/29
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1) THE COURT:

2 We are here today in the matter of James Marshal |

3 Shoemaker, LIi. The Petitioner is James Marshal |

4 Shoemaker ~- 1'm sorry. We're here today in the matter

5 of James Marshal| Shoemaker, Jr. , correct?

6 MR. BLINCOW: |

7 That's correct.

8 THE COURT:

9 The Petftioner is James Marshal | Shoemaker, 111, The
10 Respondents are Mary Hunter Sioan Shoemaker, Edward
11 Sloan Shoemaker, Jonathan Evans Shoemaker, Lesiey
12 Moore, and John and Jane - or Jan Doe. And we are
13 here on a Motion for Summary Judgment filed by the |
14 Respondents. The Respondents are represented by Mr,
15 Knox Haynsworth, 111, And the Petitioner is
16 represented by Mr..John Bl incow (pronounces Blen co).
17 - Am | pronouncing your last name correctly?

181 MR. BLINCOW:

19 That's it. VYes, sir. That's correct,

20 THE COURT:

21 Very werl. Respondents provided notice of today's
22 hearing and M. Haynsworth, 1711 et you proceed,
23] MR. HAYNSWORTH: |

24 Your Honor, as a housekeeping matter, and | can address

25 't on the back end or the front end. | received an
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Affidavit and a Memo opposing my Motion, | guess,
yesterday. | wasn’t sure whether The Court had that or
not. | have some thoughts as to whether that Affidavit

is proper and can be considered.

THE COURT:
| received it today, and ! did notice that the
Affidavit did not have any signature or execution by a
notary public, if you're referring to that issue?

MR. HAYNSWORTH:

That is, Your Honor. And we’'re sort of — on that
there are a couple of issues if —- why we're talking
about it. And |'ve got cases |’Il hand up and a copy
.for Mr. Blincow that address these issues. It's got to

be notarized. Under rule 5 it is crystal clear an
opposing Affidavit has got to be Filed two days before
the hearing. This was not. This Petition was brought
June of '19. Mr. Blincow appeared May of 2020. |['ve
never ever, ever received any Ihterrogatory Answer
update listing any expert witness. Now, obviously had
| known about this guy | would have gone and deposed
him and would have been able to address it. But for
the reason that he’'s never been identified in Discovery
given the length of time, and rule 5, and the fact it
is not notarized, | don't think it can be considered

for purposes of our hearing today. That's my two cents
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worth on that issue, obviously. -BUt the important
opinion is yours, but | wanﬁed‘to get that out to. the
extent the AFfidavit is - has been\Filed or —-
COURT:
All right. 1'11 let Mr. Blincow respond to that after
you have already praceeded with your arguments.
HAYNSWORTH :
Okay.
COURT:
You may proceed.
HAYNSWORTH:
Okay. All right, Judge. Would it pe possible —-
COURT:
It’'s okay with me jf everyone else is okay with remova i
of Mr. Hayhsworth's mask .
BLINCOWE
It’s okay with me.
HAYNSWORTH :
I figure you're the one in the iine of fire and you've
got the plexigiass —-
COURT: .
And |'ve had —-
HAYNSWORTH :
—~ and the distance.

COURT:
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-- one shot, and |’'ve got a piexiglass shield. And so

'm about 12 feet from you, so |'m protected.

MR. HAYNSWORTH:

"1 try not to project any further than —-

THE COURT:

All right.

MR. HAYNSWORTH:

—- six feet. Your Honor, | don't know if you've had a
chance to read our Memo or the Affidavits filed with
the Motion, but essentially Marshall Shoemaker, one of
three children, has challenged his father's Estate and
Trust and brought a lawsuit contending that the Wil
and Trust should not be considered proper because
they're the product of undue influence and lack of
testamentary capacity. | have submitted, Your Honor,
you know, ten give or take Affidavits, inciuding from
Mr. Shoemaker's physician, Danny Grover out at IMA, who
saw Mr. Shoemaker | believe eight days before the
testamentary documents that bring us here today. And
to a man and a woman, as the case may be, all of the
Affidavits | submitted specifically address
testamentary capacity, and specifically address those
people’s firsthand knowledge of Jim Shoemaker's
competency. And, Judge, probably the most significant

fact for you to consider in this overall case is the
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ctaim initially that Mr. Shoemaker brought contending
that he and his brother% have always been treated
equally by their father. That the only possible
explanation for Marshal | being cut dut of his father's
Estate pian is undue influence brought to bear by his
two younger brothers, Sloan and Jonathan, and by his
mother, Polly, and that his dad was out of his mind.
And that's the only possible reason that he could have
cut Marshall out. Well, Judge, through Discovery, and
it's Lhere before you, that’ s just & misrepresentation
to The Court. Marshal | Shoemaker was not cut out for
the very first time in June of '18. A decade earlier
Marshall Shoemaker was completely cut out by both his
mother and Father. He has been -- at times been
treated equally with his brothers but at other times
been treated compietely different. The deposition
testimony of Marshal | - Shoemaker and the emails that he

sent —- to sort of give you, I guess, the penultimate

reason of what happened, in our submissions, Judge,

there's an emai! that Marshall sent hig younger brother
Sloan essentlal!y threatening to kill Sloan i Sloan
came to Marshal| ‘s son Peter's graduation. Sloan shows
Up at his mom and dad's house instead of at graduation
having f1own to Atldnta "What are you doing here?”

"Oh, 1 got this email from Marshall.” That emai |
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tipped off the parents. And it was what | phrase “the
straw that broke the came!’'s back this latest time."
There had been a series of episodes of dissension
between Marshall and his family. It began in high
schoo! and cohtinued off and on until the present day.
Lesley Moore has been sued. |’'m not exactly sure what
the claims are against Ms. Moore. But just like his
brothers it has forced Ms. Moore to put her malpractice
carrier on notice. |t's forced the family to spend
tens of thousands of dol lars to basically chase down
rabbit holes. For the very first time yesterday we see
the first bit of potential evidence speaking to these
issues. Up until yesterday there was nothing Mr.
Shoemaker had submitted at all over the entire course
of this tawsuit that took issue with or presented any
evidence, scintilla or otherwise, to refute the
evidence we've submitted to The Court, which is that on
the day he executed the documents Jim Shoemaker had
testamentary capacity to do that. As Your Honor is
aware it takes less capacity to draft a Will than to
draft a contract saying "Give me a hundred doliars and
"1 build yéu awall.” It doesn't require very much
at all. And importantly what it requires is knowledge
of the condition on the day the documents were

executed. There is case law, Your Honor, and | forget
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the name of the case, but it's a'guyiwho.rives in a
hollow tree log out in the woods. It's a very, very
old case. But the giét oF it was you?can be crazy as g
bed bug, th on the day that you did your documents as
long as you knew the objects of your bounty —- and |
woh't properly articulate the other two criteria. But,
again, the point is if you have enough capacity the day
you do the documehts, that's it. That's what you |ook
to. And there is Zero evidence. Zero evidence in this
record Ffom the Petition.speaking to anything the day
the documents were done. on the other hand, Judge, Ws.

Moore, who's seated right here, gave a lengthy

CAffidavit with exhibits attached to it explaining

Firsthand from her sitting there tatking to him and
witnessing it the competency of both Mr. And Mrs.
shoemaker. Their long-time —- the Shoemaker's 1ong-
tim@ accountant, Martha Louise Ramage Lewis, gave an
Affidavit. It was discussed with her over the years
the estrangement that existed befween Marshall and his
Family. This was no great surprise that Marshal| was
cut out. And, Judge | guess, you know, in point of
Fact there's just no evidence to support their claims
period. And there is an enormous amount of evidence to
support our position that nét onty was the documents

not the subject of undue influence and that Mr,
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Shoemaker had capacity. But frankly, Judge, that this

fawsuit was not brought for the legitimate purpose of

challenging those documents, but was instead brought as

a continuation of the family strife that's existed
between Marshali and his two brothers, and his mom, and
dad. As you may recall, Judge, twice before in this
one case The Court has had to sanction Mr. Shoemaker
for his conduct. And in my humble opinion this whole
lawsuit is.just a bigger version of that. It's a jab
to stick his family. And it has no basis in fact and
it has no basis in law. And final point | would |ike
to make before | side down and shut up: to the extent,
Your Honor, that the Affidavit that's been submitted
untimély and unnotarized is considered, it doesn't
address the standard of care that they need o meet.
It's not a scintilla of evidence in a proceeding
attacking'a Will For undue influence or lack of
cabacity. And | don't want to misquote, so let me —-

bear with me, Your Honor. I don't want to -~

THE COURT:

Take your time.

MR. HAYNSWORTH:

-~ spout off a quote that's inaccurate. And, Your
Honor, 1'm quoting from Russell versus Wachovia Bank

3535.C€.208,5785.E.2d329. 1t's a Supreme -- South
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1 Carolina Supreme Court Opinion from 2003. It says “The
2 standard of proof in an undﬁe influence case is

3 unmistakable and conVincing evidence. There must be

4 more than a scintilla of evidence in order to defeat a
5 Motion for Summary Judgment. A heightened standard for
6 Summary Judgment s required.f S0 even if the

7 Affidavit submitted in opposition s considered

8 Notwithstanding the defects in it, it stjj| doesn’t

9 address the lega stahdard, nor if you read it does it
10 | say Mr. Shoemaker lacked testamentary capacity.

11 Whereas ali my AFFldavrfs including from his

12 phySfc:an, say he had testamentary capacity. So for

13 those reasons, Your Honor, we believe that the

14 Respondents are entitied to Judgment as a matter of
15 law.  And unless you have any questions for me r:ght
16 now 11 st down.

1701 THE COURT:

18 Not yet.
190 MR, HAYNSWORTH :
20 ~ Okay.

21 THE\COURT{

22 ~ Mr. Blincow,
23 MR. BLINCOW: _
24 May it please The Court. Good afternoon, Judge. My

25 hame is John Blincow and | do represent, the Pétltloner

2D. SUPP. ROA 533






oy o A W N

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

12

Marshall Shoemaker, [li. [If | could start and address
a couple of things that have been mentioned, and then
["1] get to the merits of my argument. First of all

thefe is this contention that the Affidavit should not

be considered because it’'s not notarized. | withessed
Dr. Hughes sign the Affidavit. 1!'m an officer of this
court. | know who he is, and | watched him sign it. |

think when it comes down to standing on some sort of
procedural rule or letting the case turn on their
merits, | think we need let the case turn on its merits
rather than kicking the party out of court because an
Affidavit has not been notarized by a notary, and
instead has been witnessed by a lawyer. And 1'm
telling you | watched him sign that Affidavit. There's
just no question about that. And the law is clear that
these cases need to turn on their merits and not some
technicality. And we've avoided getting into --
whatever the history has been with regard to Marshal
and his family really is not relevant. |{f there was a
period of time when Marshall was out of the Will, so to
speak, that was followed by long stretches of time
where there’'s letters from Mr. Shoemaker, the dad, to a
son ending with "fove, dad.” There's no question that
he was to share equally with his two brothers until

June the 24th before he died in July. There's no

i
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question about that. So here we are at Summary
Judgment We've-got to get over this hump, and to do
that we cite to the Affidavit of Dr. Thomas Hughes. He
'S a board certified Neurologist. He has reviewed the
medical records. The way this went, Your Honor, is Mr,
Shoemaker had this terribie idiopathic pulmonaryl-
fibrosis and had it for years and years. And in May
hé, in conswitation with his family and his doctors,

deCided to become a hospice patient. And he was at

nurses who were doing‘asseésments, S0 we have a number
of records, An June -~ jn July, excuse me, signed a
new Wil| oh}gune 21st. On July 5th has g real episode
and ends up_throﬁgh,the emergehcy room and in the Saint
Francis Hospital for Five days, 'So we 've got a good
stack of records From that admission. And then back.
home and‘in the care of another hospice, and S0 we have
the asséssments from alil of those nurses, And Dr,

Hughes has looked at those records and can.opine that

- M. Shoemaker'had Cognitive impairment. Seventy

percent of the folks that have idiopathic putmonary
Fibrosis have cognitive impalrment in some form or
Fashion. And if you think about it beingua_spectrum‘on
one hand you could —. if you forget where You put your

car keys On one end, and full biown dement i a and you're
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not sure what wofld you're in on the other hand, the
Tine for testamentary capacity is somewhere between
those two extremes. And he can say he clearly had
cognitive impairment. This is a progressive disease.
lt's a situation where you get a littie worse each day.
He had it for years. And so this doctor can go as far
as saying he had substantial cognitive impairment. And
there are a number of examples of that in these medical
records. For exampie, we know that when he signed this
new Will at the end of June he was on supplemental
oxygen all the time, six liters a minute, We know he
went and got —- went to the emergency room on July 5th
and came home on 15 liters of oxygen a minute. Clearly
a fact finder could infer that if he needed 15 liters
of oxygen on —- in early July, six liters at the end of
June would not have been nearly enough in order for the
brain to function. And we acknowledge it’'s a high bar.
We can read the cases. There’'s no question
testamentary capacity is a high bar. But there are
examples where the disease was getting the better of
Mr. Shoemaker. |f he spilled his medicine and became
so angry and irate that the nurses and the pharmacist
made a note of it, that it wasn't just anger, It was
sort of irrational, that is the disease talking. If he

was so agitated that the nurse had to give several
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1 | units of Morphine Just to get him to a baseline, that

2 IS évidence of significant impairment. And S0 at the

3 end of the day, yes, there may be ten Affidavits from

4 Mr. Shoemaker's primarily law'partners‘that witnessed

5 him signing the new Wi but there's also evidence

6 going the other way. And The Court js going to have to

7 weigh that evidence. And in order to grant the Motion

8 The Court Will just have to reject the other evidence,

9 There's evidence going bhoth ways in this case. Yoﬁ

10 know we coylg argue that it better Falls to a medica|
11 expert than a 1aw partnér. And Mr. Shoemaker had “been
12 retired for years and years. Apd haturally you sort of
13 lose touch with your friends and 50 forth. The folks
14 that witnessed the Wili being signed in June had seen
15 him less ang less and less over the years, anqg had a

16 smaller sample size to pick from, Never.mind the fact
17 that the easiest thing to do woyjg have been to say
18 "Hey, before we make a big deéision like this let’g get
19 a doctor to look at hfm and check neurological statyg -
20 That could have been done ang wasn't. so I think at
21 the end of the day the question —- the evidence stacks
22 Up on one side, but there's evidence that stacks on;the
23 other side. And in order for g fact Finder to decide
24 whether he had testamentary capacity in June when he
25 made this new wiill, you're going tolhaVe to_weigh ali
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of the evidence. And that is something that should be
done at a full trial on the merits and not at Summary
Judgment.

THE COURT:
Let me ask you: what evidence do you have of undue
influence? | mean all you've cited so far is this
purported Affidavit of an expert which really relates
to mental capacity. And in addition that Affidavit
only opines that there was quote "“some tevel of

cognitive impairment.”

MR. BLINCOW:
{ .think —- | don't have it right -
THE COURT:

So let me go back to my question. What evidence do you
have of any undue influence?

MR. BLINCOW:
| ‘'m not going to answer the question. | meant to
mention eartier that that heightened burden of proof
applies to an undue influence claim, and not to a

testamentary capacity claim.

THE COURT:
ALl right.
MR. BLINCOW:

But there is evidence that Mr. Shoemaker had a meeting

with the other two sons and the stockbroker, and there

b
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was discussion of "This is my plan.” And | think both
of the brothers said that was the first time they
really understood what sort of Estate was ~- had been
built up over the yeers. This son was excluded From
that meeting. There are —.

THE COURT

What does that have to do with undue influence?

MR. BLINCOW:
Weii —-
THE COURT -

MR. BLINCOW:
Yeah, | get vour question, and it doesn't, You're
correct.  And |'ve tolg My client that maybe from a
lawyer s Perspective anytime you've got that clear ang
tonvincing Standard, that's @ tough road. And we
understand that that claim jg not as. good for yg as the
testamentary Capacity claim. would also acknowledge
that what we’'ve PUL TForth in ouf response to the Wotion
and in the Affidavit ail deals with testamentary
capacity and not undue inFluence

THE COURT

Do you wish to dismiss the ciaim for undue influence or
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MR. BLINCOW:

| would rather not dismiss tt —-

THE COURT:
Okay .
MR. BLINCOW:

—- but | acknowl!edge that'the response is what it is,
and the burden of proof is what it is.

THE COURT:
Okay. Can you tell me why attorney Moore is stilt a
defendant in this Action?

MR. BLINCOW:

Wel!, only that she is the Trustee of the Estate.

THE COURT:

i

Well, | don’'t think she’'s named as a Trustee. She's

named individually.

MR. BLINCOW:
| don't have it in front of me. | think that when |
entered an appearance — if | — 1've tried to make it

clear that | was appearing for the Petitioner. There's
no question no one has any claim against Ms. Moore. I
don’t think we’'ve ever said that. She's a Trustee of
the Estate is at issue.

THE COURT:

Okay. So for clarity are you informing The Court that

2D. SUPP. ROA 540
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1 thefe's no claim against attérney Moore for

2 professiomél liability or malpractice?

31 MR. BLINCOW:

4 Never has been, and*never have we alleged that.

51 THE COURT: |

6 Okay. So her thvolvement in the tase according to the
7 Petitioner relates solely to her role or Capacity as a
8 Trustée of the Trust or Persona| Representative of the
9 Estate?

101 MR, BLINCOW

11 Correct,

124 THE COURT: |

13 Okay. Tell me what evidence you have related to the
14 lack of menta| Capacity of Mr, Shoemaker, the decedent.
15 Is it all . |
16 MR. BLINCOW:
17 t's -

181 THE COURT:

19 ~- Found in the Affidavit of your expert?
20 MR. BLINCOW:

21 Well, | think the AFFidavit of the expert points to the
22 evidence which BXIsts.  You know 45 a practical matter
23 Ms. Shoemaker lives in Atlanta and the two brothers

24 lived in New York and Colorado, and nobody was really
25 invoived day-to-day with either parent. $o what we are
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pointing to is the good bit of records —- as |
mentioned there's | want to say daily assessment by a
nurse beginning in May until he passes away in July.
And in there is evidence of the disease talking.
|diopathic pulmonary fibrosis is this terrible,
aggressive lung disease, and it —- there’'s no
treatment. And it was a —- the day he had it | think
it was —- you know his prognosis was he was going to
die from this disease. But what the doctor can talk
about and what the nurses could talk about is evidence
in those records that supports here is a guy —- well, |
should have said this earlier. You know you've got to
have oxygen to the brain for it to function normally.
And, you know, if you get blue in the lips and short of
breath, taking off your pajamas in the morning, that is
evidence that you've got impaired oxygen to the brain
THE COURT:

Is that a symptom of hypoxemia?

MR. BLINCOW:
Yes.
THE COURT: '

And what ‘s the difference between that and anoxia, or a
jack of oxygen?

MR. BLINCOW:
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1 I don't —- | woulq rather —- | don't¢ Know,

21 - THE COURT: '

3 Okay .

41 MR. BLINCOW: f

5 But the point ig there's no question he had this

6 diseasé. There's no question it was progressive,

7 There's no question he was getting worse. Ang Towards
8 the end when he decides "I'm going to become a hospice
9 patient, sign a Do Not Resuscitate Order, and live out
10 these days at home, * there's assessments which Support
11 that his impairment was as the doctor said substantiaj
12 Now, the doctor can‘t . I 'don't know that —. only the
13 Ultimate fact finder can SaY is —- was his impajrment
14 on June the 24th, was it on this side or that side of
15 the line For’testamentary capacjity. Knox js right.

16 Dr. Hughes can't say that. He never saw the patient.
17 Never evaluated him But he can point to plenty of
18 places where the disease |s ta!ﬁfng. And the disease
19 'S saying "He's not of his right' mind before he passeqd
20 away . "

22 s the standard for execution of a Tryst the same asg
23 for execution of a Wiil? or is the Trust Agreement
24 Contractual jn hature and Fequiring a higher levei of
25 mental capacity?
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MR. BLINCOW:
| don‘t know the answer to that guestion. | would 1ike
to research it. | ’'ve always taken the Will and the

Trust together. Meaning they were signed on the same
déy, | 've sort of lumped them and considered that both
were the issue is did he have testamentary capacity on
June the 24th to sign both. Does that answer the —- in
other words | 've never —-

THE COURT:
| understand what you're saying. My final question to
you is: in the purported Affidavit of Mr. Thomas
Hughes, or Dr. Thomas Hughes, M.D., the only conclusion
| see is a conclusion of Dr. Hughes that Mr. Shoemaker
quote “had some level of cognitive impairment.” Does
that clear the hurdie for the standard of Summary
Judgment if a doctor and your expert cannot opine that
the testator or settlor of a Trust lacked capacity to
understand the objects of his affection, or what assets
he had, or anything !ike that, then how could the jury
reach that conciusion?

MR. BLINCOW:
[ totally get what you're —- | think the answer is
this. There exists evidence that a fact finder would
have to weigh and consider to find testamentary

capacity. There's ten Affidavits on one side of the
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scale, and on the other there s evidence of impaired
cognition of diminished brain power. And that is going

to have to be weighed, and that's not proper at Summary

Judgment: ,
THE COURT:
And -
MR. BLINCOW:
I don't know that an expert —. I think you could object

M an expert said he did or didn't have testamentary
capacity because‘ultimately the fact finder is going to
have to weigh ail of that OUt. In other WOrds l —;'fOF
better or worse Dr, Hughes can only_go so far., |
believe he says in the Affidavit ”subs;antfal cognitive
impairment , Clearly had it And because jt'g
progressive and because he was at end stage of hjg
disease, it was substahtial. | don't know that anybody

—~= a doctor can Say substantia] cognitive impairment jg

on one side of the line or the other, But the point is

THE COURT:

And what about Mr, Haynsworth's argument that the
Affidavit of pr, Hughes shourld not pe considered

hearing?

MR. BLINCOW-
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j,would_admjt the rule says what it says. We go back

“to .l think that these cases need to turn on their
merits as opposed to a technicality. We would be happy
to hold everything in abeyance. Let Mr. Haynsworth
take the deposition, or wait two days and then —- or
submit reargument, or whatever. | ended up after work
_yesterday'going to his house and he signed it. Then |
raced hack to the office and faxed or emailed it, soO
'tﬁére's nd question about that. But that's an awful ly
Sévefe:femédy under the circumstances.

THE COURT:
Okay. All right. Mr.LHaynsworth.
MR. HAYNSWORTH:

May }t pleaée The Cdurt. Judge, let me work backwards.
Rule 5's there for a reason. You know if we're just
going to say "Well, technicality, let’'s don't worry
about that because the system’'s geared to resotved it
on the Merits,” then why have any rules? | mean it
couldn't be clearer. And it's not like this is | filed
an Affidavit and you had a hearing a week later. My
Motion's been pending since November, Judge, of last
year. | mean anybody can figure out if one side’'s got
ten Affidavits, including from the guy's doctor, you're
going to need something to refute that other than the

Petitioner's self-serving testimony. 50 | cannot
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opinion on the cCircumstances surrounding the execut|on
of the Wil1, |n this case, Judge, just |ike i the
Russell case, even if you overlook the other problems
with the Affidavit, that doctor never laid eyes on Jim
shoemaker. Jim Shoemaker ' s doctor, who gave you an
Affidavit that he had Capacity, is his: long-term Family
doctor. No one kriows Jim Shoemaker better than Jim
Shoemaker ' s long time family doctor, Thi$ guy was
hired to create an Affidavit to try and gum up this
Summary Judgment Mot ion His Affidavit, even it you
consider it, g Ot a weight of an evidence issye. It
s no evidence, and it's certainly not sufficient
evidence given the plaintiff's heightened burden to
overcome the evidence before The Court entitling us to
Summary Judgment

THE COURT:

And let me ask you what | asked Mr. Blincow, ang that
is: do you know what the mentai capacity -- what<mentél
capacity\is equired for execution of g Trust Agreement

Versus a lLast Will and Testament? [s there g

or is it the same?
MR, HAYNSWORTH:

Your Honor, 1 wij| parrot Mr, Blincow’s —-
MR. BLINCOW:
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(Talking over each other.)
HAYNSWORTH:

Yeah, you got us both ‘there.
COURT :
“You might want to ask the person beside you.
HAYNSWORTH:
" (Confers with Lestey Moore.)
COURT:

"And’ | should know the answer to that but | don’'t know
HAYNSWORTH:

We believe after consuitation, Your Honor, it is the
same standard.
COURT:

All right.
BLINCOW;

Well then | was right and didn’'t even know it.
HAYNSWORTH:

So -~ yeah. So the two blind hogs have now confirmed
that we have —-
COURT :

Okay .
HAYNSWORTH:

—- had the right the law.
COURT:
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1 Okay . Well, Mr. Bl incow, any response?

2 MR, BLINCOW : |

3 Yeah. Please, My memory wasn 't good but it js what |
4 recall. After | appeared —- and if You look at the

5 caption that | ysed when we filed this Filing

6 yesterday, Lesley R, Moare, ESquire, the defendant, jg
7 sued as Persong| Representat jve 45 —- and Trustee. So
8 o |

A THE COURT:

10 Well, this jg a Brief Filed, | mean it doesn't —.

111 MR, BLINCOW

12 b'm just —.
134 THE COURT:

b

14 Changing that in the caption doesn't really change the
15 substance of the original Petition —.

18 MR. BLINGOW:

17 Fair —.

18 THE COURT-

19 == or Complaint,

C 201 MR, BLINCOW:

21 Fair enough.  But when | Stepped in there Was never any
22 question that this ~- gshe was a party by virtue of the
23 fact she was the Trustee.

241 THE COURT:

25 Okay. Was your client alleging any wrong doing as

2D. SUPP. ROA 549
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Trustee or Personal Representative?
BLINCOW:

No . :
COURT :

ALl right. Al right.
BLINCOW:

well, he was, but —- he was. Whatever, his Perition
says what it says, but I'm saying that now our position
is that she's a party simply by virtue of the fact
she's the Trustee.
COURT:

All right. And is there any evidence of any wrong
doing by Ms. WMoore as Personal Representative or
Trustee?
BL I NCOW:
No, sir.
COURT:

All right.
BLINCOW:
And | —-
COURT:

| just wanted to clarify.
BLINCOW:

Yeah, | do. | really do think this Russell case is an

undue influence case. And so to the extent they
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concluded that a doctor's testimony didn’t change the
result, that was not a testamentary capacity Situation.

I think the law is clear on that.

THE COURT:'_
ALl right,

MR. BLINCOW.
You know it S4ys, | believe in the line, the
highlighted Parts —- {'ve read this case, but | don't

have ‘it in front of me. But there's g heightened
Standard for undue influence, byt that is not the case
For testamentary Capacity, S0 we take the Position

that the doctor's Affidavit doesn 't count becayse a

You know jt would be just . we could argue that an

Affidavit from a lay person S not as important as

hypOXic'respiratory Failure. There g evidence that
the deceaseq lacked testamentahy capacity, ang that
heeds to he Weighed ang Considered .

THE COURT -
Alt right, Well, this Is an interesting case and set
OF facts, ang F'm going to have tg give it carefyl
deliberation and consideration. And | can tel| You at

first glance ¢ doesn 't appear to be evidence
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sufficient to withstand Summary Judgment on a cause of
action for undue influence. But |'m going to have to
do my homework and give everything proper consideration
before reaching any decision on this matter. |
appreciate both sides informing The Court of all of the
relevant facts, and circumstances, and supplementing
the Motion with appropriate Affidavits. And so you've
- both done an excel lent job, and | appreciate that. And
| ‘m going to weigh through these materials and have a
decision hopefully within the next week or so.

MR. HAYNSWORTH:

Thank you. | appreciate it.
MR. BLINCOW:

Thank you.
THE COURT:

Thank you very much. We're adjourned.
(THERE BEING NO ‘FURTHER QUESTIONS, THIS HEARING CONCLUDED AT
2:55 P.M.)
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leslie R. Moore
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This deposition is taken pursuant to the South Carolina
Probate Court Rules of Civil Procedure; reading and signing of

the deposition by the witness are expressly reserved.
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See Index, Page 3.
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6 E-mail from Jim Shoemaker to Marshall
Shoemaker dated July 03, 2018, "In
light of our years of discord..."
7 Will of Mary Hunter Sloan Shoemeker
dated June 24, 2018
8 Memorandum Regarding Personal Property
signed by Marh S. Shoemaker, July 8,
2018
9 First Codicil to the Last Will and
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dated July 20, 1994
10 First Codicil to the Last Will and
Testament of Mary S. Shoemaker
dated May 10, 1996
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duly sworn to tell the truth, testified on his oath as follows:

By Mr. Haynsworth:

Q.
before?

A,

Q.
rules and
Procedure
guestions

question,

me. And I wanl you to understand my duestion so your answer

will be responsive. So if I ask a goofy question --~and I may
Wwell--- or if you don't understand it or it seems confusing at
all, please stop me, tell me you don't understand my question,

and I'll try to ask you a better question,

court reporter. She is preparing a transcript of everything we
say in here today that's on the record. Tt's very difficult

for her to pick up uh-huhs and huh-uhs and head nods.

Q.
Q.

Page 4
JAMES MARSHALL SHOEMAKER, ITI, having first been

EXAMINATION

Marshall, have you ever had your deposition taken

No.

All right. wWell, let me give you some legal ground
some practical ground rules. Our Rules of Civil
in South Carolina provide that, if you have any
about my questions, if you don't understand my

you don't get to ask your lawyer, you've got to ask

Irveta Shouse, the lady seated to your right, is our

She's doing a written transcript?
She knows how to take shorthand.

Qkay.

So all those little chicken-scratch lines, believe

)

SHOEMAKER v. SHOEMAKER, et al
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it or not, she can read into real words. A lost art these

days. But, yes, she will prepare a transcript, just like the

transcript we had of the hearing we had in Probate Court, where

it has everything that's been said. That's what will result

from this deposition today, is a typed transcript of your

testimony, our questions, our objections, and any of the

exhibits to your deposition.

A, Iz this being recorded? |
0. Yas,
A. How is it being recorded?
REPORTER: (Indicating tape recorder)

Digitally. That's for my transcription purposes.

THE WITNESS: Okay.

Q. So, to the extent you can, try to give a verbal

response. If I say something like, "Was that a yes?"

"Was

that a no?", I'm not trying to be rude, it's just that I didn't

understand what your verbal response was.

Like we said before we got started, if you need to

take a break, you know, if I'm rambling on, and I go more than

an hour and you need to go to the batﬁ;oom, tell me to stop,

you need a break, and I'll stop. I will tell you,

during

breaks you 'are still under oath. You and your lawyer can

certainly talk about gport, the weather, anything you wanna

talk about other than your testimony here today.

And if vou do

talk about that, I have the right to ask you about your

SHOEMAKER v. SHOEMAKER, et al
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1 conversations with your lawyer, which typically someone cannot
2 do. So it's an easy rule to follow, just don't talk with Jdohn,
3 during a break, about the case and what we've been talking

4 about in here.

5 With me so far?
6 A, Correct. Yes.
7 Q. Okay. Let me get --- I obviously know where you

8 went to high school and I know you went to Princeton, but I
9 don't know exactly your educational background. So you

10 graduate CCES in what year?

11 A, '78. |
12 Q. All right.
13 THE WITNESS: (To Mr. Blincow} So what about

14 the objection abeut the discovery process?

15 MR. BLINCOW: Marshall just wanted me to put
16 on the record that he's sitting for his deposition but
17 prior to seeing all the medical records which may

18 exist.

19 MR. HAYNSWORTH: Okay.

20 MR. BLINCOW: And pharmacy records and so

21 forth,.

22 A. And e-mails from my brother and my father and

23 between each other.

24 Q. Okay. Wéll, as you know, Marshall, since you've

25 been representing yourself for most of the lawsuit, there's a

' ' t al
ER v. SHOEMAKER, e
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mechanism. If you think you've not been given relevant

information or documents, you can file a motion with the court

b
to compel the documents you feel like you're entitled to that I

haven't given you. Now that you have John involved, obviously

he is very familiar with that process.

feel like you've not gotten some stuff you want.

So I understand you

Your lawyer

and I, and/or the court, will work through all that.

Ch, let me ask you. As you sit here today, are you

under the influence of any medications that would affect your

ability to answer my questions?

A. No.

Q. Okay. So you graduate in '78.

next year?
A. '79.
Q. All right. Princeton?
A. Princeton.
Q. When did you graduate Princet
A. Oh, I finished my coursework

thesis in '85, so that's when I graduate

on?
in '83;

d.

Start college the

I finished my

Q. Were there any breaks during your time at Princeton

or were you ——-—

A. I took a year off to study in Detroit --- I mean,

excuse me, to be a community organizer in Detroit.

Q. 'All right. So graduate Princeton, ultimately, with

a degree inh what?

SHOEMAKER v. SHOEMAKER,

et al
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1 ] A. History. Latin Ameriecan Studies.
2 Q. Any postgraduate work?
3 A Yes.
4 Q. What was that?
5 A, Irspent a year at thelPacific School of Religion

6 studying theology. That got me.a Certificate of Theological
7 Studies. I spent two years at University of California-Davis,
8 in which I earned an MBA. I also spent a year at Georgia Tech
9 in quantitative finance, a year out of the two~year-degree

106 program.

11 Q. All right. What did you do after you finished yoéur

12 one year of the two-year degree?

i3 A, What, at Georgia Tech?
14 Q. Yeah. What was that ---
15 A, Well, that was about eight years ago. S0 I've had a

1lé career in high tech since college.

17 Q. Okay. Okay. So the Georgia Tech was after you had
18 finished your education for a period of time and gotten out in
19 the working world.

20 A, Correct.,

21 Q. And your current business is Flocking Behaviors? Is
22 that correct?

23 A. That's a Georgia LLC that T sometimes use for

24 billing clients for my scoftware development project management

25 business., I'm current employed by a staffing firm and I'm

SHOEMAKER'V. SHOEMAKER, et al
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1 / working for Norfolk Southern

2 Q. And when you say you're employed by a staffing firm,
3 you mean a staffing firm is using you as a consultant to do

4 something for that staffing firm?

5 A. No.

6 Q. Okay, when you say you're employed by a staffing

7 firm, what do you mean?

8 A. The majority of people who work in large

9 corporaticons in IT departments work through staffing firms.
10 And because they're on contract, they're not empioyees of the
11 enterprise. I work for Norfolk Southern; however, I'm paid on
12 a W-2 through the staffing from who takes a margin on the

13 hourly rate that Norfolk Scuthern pays the staffing firm.

14 Q. Gotcha. All right. And how long have you had the
13 Norfolk Southern assignment?

j 16 A November of last year.

17 Q. All right. And I apclogize, but when I was going
18 through my preliminary spiel about making sure you understood
19 my gquestions and that sort of thing, I forgot to give you some

20 of the practical stuff. And this is a flaw of Knox, all right?

21 I'm a touch ADD. So I tend to bounce around, topically and
22 chronologically. It's not a lawyer trick, just a confused

23 brain. And because I do that, often times it confuses people.
24 So, again, if I lose you and I'm talking about some document

25 and you don't understand, please stop me. Because I can

SHOEMAKER v, SHOEMAKER, et al
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1 _ assure ybu, I will ask confusing questions. And T also wanna
2 apologize ahead of time...I try to take notes as to what your
3 answers are and I try to remember it. But at times T might ask
4 you a question that I've already asked you earlier, I simply
5 forgot that I asked. I'll try not to replow old ground, that's
6 waste of everyone's time and money. But that may happen, so
7 I'm gonna apologize to you ahead of time.
8 Let me get you to take a look, in the first
8 instance, at Exhibit 3. 1I'll represent to you T belieﬁe that
10 to be the interrogatory answers you served on me. But you look
11 at them and satisfy yourself that that's what they are.
12 A. (Reviewing Exhibit 3) These were my answers to your
13 guestions; correct?
14 Q. Yes. That is what I believe them to be. I wanted
15 to make sure from you that that's what they were.
16 A. This looks to be what I produced.
17 Q. Okay. Let me go through some of them with you.
18 Take a look on Page 2 at Interrogatory No. 4, which asks for
19 you to list the name and address of any expert witness who you
20 propose to use as a witness in this case. And as of the time
21 you served me with these interrogatory answers on September 5th
22 of 2019, your answer was, "No expert witnesses have been
23 determined as of today." Is that still the answer to that

24 interrogatory today, July 24th of 20202

25 A. Yes,

SHOEMAKER.\]. SHOEMAKER, et al
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Q. Okay. Have you talked to any --- other than your
lawyer, have you talked to anybody about any of the medical

records that you have been provided with in this lawsuit?

A. No. Well, I've talked to many lawyers, friends and
potential counsels, but I have not --- yes, that's the answer.
Q. 5S¢ no physician has looked at those records and

given you any opinions one way or another about them or about

whether they support or don't support your claims in this

lawsuit,.
A, Not me, no.
Q. Not you, no.  Okay. Have they talked to somebody
else?
A. I don't know why you're asking me that question.
Q. Well, one of the great advantages now, Marshall,

that you have a lawyer is, John can explain to you the rules
that we're playing by here today. And those rules are
essentially that, any question I ask you that is relevant to
your claims, or might lead to the discovery of relevant
evidence about your claims, is fair game for me to ask., We
have gone to court twice now over what I perceive to be your
flaunting of the Rules of Ciwvil ProFedure.

A. You know what?

MR. BLINCOW: Stop. Everyone take ---
A, Is that a question? .

Q. It's an explanation as to what's gonna happen if you

SHOEMAKER v. SHOEMAKER, et al
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1 ) don't answer my question,.
2 A, No, it's a hostile accusation.
3 Q. Marshall.
4 A. Knox.
5 Q. You're gonna answer my questions today. I'm not

) trying to be hostile. I'm trying to explain to you the rules
7 that ---
8 A. No, you were disrespectful and unprofessional in
9 what you said about flaunting. And I know in depesitions
10 there's rules against harassment and obstruction. And, if
11 necessary, we can get a Special Master to make this thing more

12 amenable.

13 Q. No, I'm not —---
14 MR. BLINCOW: We're not gonna need to do that.
15 Just listen --- if you know the answer, you answer it.

16 That's all.

17 Q. So, as I was saying, Marshall, the last two times

18 we've had to have court hearings, the court has...what is the
19 phrase?i..appeared to me to be frustrated with your

20 participation in accordance with the Rules of Civil Procedure,
21 And so the reason I bring that up is, if you don't answer my
22 questions ---now, 1f John tells you not to answer, that's fine,

23 John and I and the court will work that out---- but if you're

24 gonna independently decide not to answer my questions, I just

25 want to let you know that I'm going to adjourn our deposition

SHOEMAKER v. SHOEMAKER, et al
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1 and I'm gonna file a motion with the ‘court and try and get you

»J

sanctioned. We can get through it, you cah answer my

3 gquestions, or we can get in arguments over whether the

4 questions are hostile of answers are hostile. I think the

5 former 1s a much smoother way to go through it. You know, I've
6 got nowhere to go today. I've got all day, into the night, and
7 I'm being paid to sit here. So it doesn't matter if it takes a
8 long time to me.

9 A. My understanding is the format here is you ask me a
10 question and I answer. What you have been doing is
11 pontificating and misrepresenting reality. But if you have =a
12 question for me, I'm glad to answer. So why don't you ask me a
13 question and I'll answer it. i
14 Q. Okay, Marshall. I think the question on the table

15 was: Who has talked to a doctor about the medical records --—-

le A. I believe that my lawyer has talked to doctors.

17 Q. Okay. You'wve talked to none.

18 A. Correct.

19 Q. Have you talked to anybody else other than your

20 lawyer about the medical records? Your girlfriend? Your Uncle

21 Ned? Neighbors? Anybody?

22 A. I have talked to friends who are doctors and lawyers

23 about the circumstances of this case in great detail.
24 Q. Okay. What friends who are doctors have you talked

25 to about this case? What are their names?

e

SHOEMAKER v. SHOEMAKER, et al
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1 ) A, I don't even know their names. They're people I |
2 know in a social context,
3 Q. Hdw did you communicate with them?
4 A, Verbally.
5 Q. Okay. What is the social context in which you were

6 communicating with them verbally?

7 A Gatherings in which we both participate,

8 Q Gatheérings where?

g A. In Atlanta.
10 o} When?
11 A On a regular basis. I get together with men and

12 talk about all sorts of things. Social gatherings.

13 Q. Don't need to know anything you talked about other
14 than the doctor friends who you'wve talked to about this case.
15 A. I do not have their names for you.

16 Q. Okay. Do you know when you talked to them at these
17 social gatherings?

i8 A, I've been talking to them since six months before my
19 father died. So‘starting at the beginning of 2018,

20 0. Well, let's start there. The beginning of 2018,

21 before your fath?r died, what prompted you to talk to doctor

22 friends at these éocial settings in Atlanta about your father's
23 medical condition?

24 A, I did not understand the disease of pulmonary

25 fibrosis. I did not understand why he didn't pursue a lung

SHOEMAKER. v. SHOEMAKER, et al
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1 transplant. I did not understand the severity of its impact on

2 his life. I did not understand the prognosis for his life. T

3  was asking questions about that.
4 Q. . Did you ever call your dad and ask him those

5 questions?

6 A, I did.

7 Q. And did he tell you?

8 A. He did. |

9 Q. Okay. When did you call your dad and ask him about
10 his condition?
11 A, Over the last five years of his life we had many

12 interactions about that.

13 Q. My question's much more limited. When was the last
14 time you called your dad on the telephone and talked to ---

15 A, I visited him about a week before he died.

16 REPORTER: Excuse me just a second, Marshall.

17 I'm sorry. If you'll let him finish the question. Because

i8 I can't write with both of you talking at the same

19 time.

20 THE WITNESS: O©Oh, I'm sorry. Okay.

21 Q. When's the last time you talked to your father?
22 A. I don't have the date in front of me. I think it

23 was two weeks before he died. My girlfriend and I visited him.

24 o. Okay, yeah. And you went into great detail, and

25 we'll cover that.

PR

SHOEMAKER v. SHOEMAKER, et al
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Page 16
All right. Walk me back to the prior time that you

talked to your dad. Before you and Julie went and your mom
shushed you cut and wouldn't let you go in and see him. Before
that, when's the last time you talked to him?

A, We exchanged --- I spoke to him sometime in the
spring. Probably in March. I wrote him letters, and he wrote
me a letter in the spring.

Q. When's the last time you would have talked to your i
father on the telephone? |

A. As T just said, in March before he died.

Q. I'm sorry, I thought y'all were exchanging letters
during that time. |

A, Also exchanging letters.

Q. Okay. So you had phone conversations with your dad
in March of '18,

| A, Yes, I believe that's true.

Q. And amongst those conversations, one of the topics
was you asking him about his condition, and about lung
transplant as an option, and the sort of things that you asked
your doctor friends?

A, No. I did not ask about the lung transplants. I
asked about how he was doing, and he got very upset and talked
about it being a fatal disease. And we had a conversation
about his looking at his death.

Q. Okay. When you had that conversation with him in

SHOEMAKER v. SHOEMAKER, et al
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March of 2

could tell

A,
mearns.

Q.
was under
brothers?

A,
would not
the house.

Q.
your dad?

A,

Q.
mother and

A,

Q.

A,

C.

A.

computer in her life. I don't know whether she had problems

picking th

picked up messages. I'm not sure if they got the messages.

That's why

could be sure they got the communication. The last time I

Page 17
018, did he seem of sound mind, to the extent you

?

He was distraught. BAnd I'm not sure what sound mind

Do you feel that the time that you talked to him he
any undue influence from your mother or your

In March of '18 when you were talking to him,

He was difficult to reach on the phone, Phone calls

get returned that I left on the message machine at

Do you know why ~-- and these are phone calls to

Yes. And to my mother.

And you would leave these messages for both your
father -

Yes.

--—- and they would not return your calls?

Yeg.

Do you know why that might be?

My mother was not technical. She never worked a

em up. I think the help, Debbie Wine, probably

I wrote letters more than I called. Because then I

i

SHOEMAKER v. SHOEMAKER, et al
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Page

wrote my father, 'I sent a separate letter to my mother and my

father. Because the communication channels between my parents

and myself and my brothers were very poor in general.

Q. Why was that?

A. My mother was not of sound mind the last five years

of her life. She had dementia. 8he could not be relied on to

be rational of thought or able to recall facts, or even make

commitments about whether a fact is true or false.

18

My father went through a lot of mood swings over the

years. And sometimes he would get mad about something and
react, or he would not communicate, or withdraw. And there
tended to be a cycle of positive communication and somebody's
upset about something.

My brothers over the years kept me out of the loop
of family events. Like my mother going to the hospital, my
father going into the hospital. I had to communicate with my
Uncle Ned in order to find out about a lot of these events.

0. During this period of time you've just relayed to
me, did you consider yourself estranged from your parents and
your brothers?

A, No. I talked to them. I visited them. T saw my
parents in December of 2017 when I came up for the Christ
Church football reunion, We were all gonna go cut to lunch.

However, my father fell and crushed a table and didn't feel

like he could get up and go to the event. And then my mother

SﬁdEMAKER v. SHOEMAKER, et al
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was upset because she had been sent to get a new table. And so
we had a visit at the house.

I always --- I --— I --- my c¢hildren --- well, never
mind. I'm volunteering information.

Q. Well, the drawback to starting to voiunteer i1s that
I would have asked what you were gcnna volunteer. So you
started to say something about your children. What were you
gonna say?

A, Unlike my brothers, I moved back to Séuth Carclina
in 2000 and I frequently took my children to visit my parents,.
And they visited us in Atlanta. So my children had a much
closer relationship with my parents than either of my brothers'’
children did, and I encouraged and supported that,

Q. 50 you moved back to South Carolina in the year
2000, you said?

A. Correct.

Q. Was that in connection with a job change? Or what
brought you back to Greenville?

A. The number one motivation is I wanted to be closer
to my parents, specifically my father. And someone had
suggested to me that what worked for them was to go out to
lunch on a weekly basis. So my ex-wife and I decided to mové

back to the East Ceoast where her parents lived, up in New York

and MiddleBUry, Vermont. And we thought about moving to

Greenville, but it just felt like it was too much of a

SHOEMAKER v. SHOEMAKER, et al
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1 ’.pressure—cooker, 50 we moved to Charleston.
2 Q. And you said that someone had suggested that if you
3 could go out to lunch on a routine basis with your father...?
4 A, It would help us to become closer.
5 'Q. Were y'all not close prior to the year 2000?
6 A. It's kind of a black and white question, and I don't
7 know how to answer it.
8 Q. Okay.‘ Well, give me some shades of gray if you need

9 to. Were you and your father close? You've told me you moved
10 back to Greenville and wanted to go have --- or, excuse me, you
11 moved back to South Carolina and wanted to have lunch with your
12 dad, because somecne told you that would be a good thing to
13 help bring y'all closer. Is that generally what you're telling
14 me you —-—-

15 A, I lived in California for sixteen years. I went to
16 California after college. There's a three-thousand-mile

17 distance. It's very expensive to fly a family back to the East
18 Coast on a regular basis. Living on the East Close would have
19 put me physically closer, and opportunities for more

20 interaction. The same way it put my wife ~--ex-wife——-

21 physically closer and more opportunities for interaction with
22 her parents, actually, who were in Vermont.

23 Living in California is three hours away in time

24 zone and you're basically like living in a different country.

25 And the three hours makes a huge impact on personal

SHOEMAKER v. SHOEMAKER, et al
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relationships.

Q. Okay.

Amelie. Am I pronouncing —---

A. Cdrrect._

Q. - it correctly? Did you have some lunches with
your dad, once you --- l

Al Yes.

Q. ~—— came up in 20007 .

A. We frequently went up to Greenville.

Lake Toxaway.

including Sloan and Jonathan at Litehfield Beach.

many more opportunities to get together by living on the East

Coast.
Q. Okay.
A They came to Charleston.
Q. All

For a while, we were having family vacations

right. Let me get‘yoﬁ to look at Interrogatory

No. 13, if you would.

A, Yeah,

Q. In your Petition you listed a John and Jane Doe, and
I asked you, essentially, who that was.

are as yet unidentified family friends, medical hospice

providers..."

I don't quite understand what it is you're saying,
so I'll just try to ask you to explain it.

unidentified family friends that are John and Jane Doe in the

S50 you moved back to Charleston, you and

Page 21

We went up to

There were

And you said, " (They)

Who are the

SHOEMAKER v.

PR

SHOEMAKER,

2D.SURP.ROA575






JAMES MARSHALL SHOEMAKER, TII
July 24, 2020

Page 22
1 _case caption?
2 A, I'm not a lawyer. I tried to get information from
3 other documents that I found --- legal documents. And it

4 seemed to me to put John and Jane Doe in there kept open the

5 possibility for new information coming to light of individuals
6 to be identified. That's why I stuck it in there.

7 Q. Okay. So you were not intending to assert a legal

B cause of action against John and Jane Doe, or the people who

9 were gonna represent the anonymous. Typically, the respondents
10 are people you've made a claim against, not witnesses who know
11 information. &and you had listed them in the caption as

12 respondents. So that's why I was trying to figure out, who are
13 John and Jane Doe that you might have a claim against? And it
14 soﬁnds like that wasn't your intention. John and Jane Doe are
15 just some witnesses you might want to add later on. Is that

16 correct?

17 A, Correcé.

18 0. Okay. Okay. And when you say "unidentified family
19 friends," you're not telling me you don't want to identify

'

20 them, you just don't know who the family friends are. Was that
21 your intention by saying "unidentified"?

22 A. I'm finding somebody's phone to be very distracting.
23 Is it possible for everybody to turn off their phones?

24 Q. Well, I cannot turn off my phone because I've gotta

25 communicate. with your brothers, who are listening in to the

*
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~deposition. But to my knowledge, my phone ---if not, I will
make sure--- is on silent.

A. So you're texting with my brothers during the
deposition,.

Q. I may well be, yes. And during breaks, I'll be
talking to them about your testimony. Because they are
listening in on the telephone to us here today.

S0, Interrogatory No. 13 ---

A, Well, I have another guestion. So the lady here is
taking down everything that's said here while —-—-

Q. Hey, Marshall?

A, --~ we're on the record?

Q. Marshall?

A, What?

Q. If you need to question me because you don't

understand one of my questions, I'm happy to try and explain my
question. I'm not gonna explain the logistics of the rules
here today. Your brothers are parties. They have a right to
be sitting in here. Just like Leslie Moore is sitting in here
live. Because you've sued all these people,

A, It's my understanding that no one has the right to
talk in here except for you and me. That's a form of
communication that's going on as if Leslie were talking to you
right now.

0. S0 =--

S -
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1 ) A. And I don't appreciate your tone, and you better get
2 more respectful. You're get more cooperation that way.

3 Q. Marshall, I am sure ---

4 A. And my guestion was, if the lady here was writing

5 down everything that's said right now.

6 Q. I'm not answering jour question, Marshall.

7 A. Huh! {(Laughing)

8 MR, BLINCOW: Let's get back on track.

8 A, You're being ridiculous.
10 MR. BLINCOW: Let's get back on track.

11 Q. So, where were we, Marshall? We were talking about

12 Interrogatory No. 13 and these unidentified family friends and
13 medical and hospice providers. You don't know the identify of
14 any of those people. That was just your way to give yourself
15 the opportunity to tell me there may be family friends of

16 medical or hospice providers; is that correct?

17 A. Yes.

18 Q. Okay. I had asked you in the next interrogatories
19 to give me the name, address and phone number of your

20 girlfriend. You objected. I would like to know, as we sit

21 here today, the name, address and phone of your girifriend.

22 A. {Laughing} Well, you just met her outside. Her

23 name is Julie Callahan and her address is the same as mine.

24 Q. And phone same as yours?

25 A. No, her phone number is different. I can get you

SHOEMAKER v. SHOEMAKER, et al
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’that.
Q. Okay.
A, (Looking at phone) (404) 953-8311.
Q. Interrogatory No. 15, you go into some elaboration

on something we touched on a while ago. Which was when you and
Julie came up to see your dad on June 25th of 2018,
Take a second. Read your answer to Interrogatory

No. 15. And let me know if anything is different since you
originally did it back in September.

A, (Reviewing document) It's exactly the wav I recall
it.

Q. Okay. When you mother came and told you that your

dad did not want to see you, did you believe your mother?

A. I did not know whether to believe her or not.

0 Did you think your mother would lie to you ---

A Yes.

Q. --- about your father's wishes in seeing you?

A My mother --- yes,

o) Okay. Do you know why she would lie to you about
whether —~--

Al Yes,

Q. ~~~ or not your dad wanted to see you? Why is that?

A. My mother was a ﬁery passive and dependent person

and avoided confrontation at all cost,. Therefcere, if a topic

was unpleasant or confrontational, she would say or do anything

SHOEMAKER v, SHOEMAKER, et al
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1 ) to avoid dealing with it.
2 Q. Okay. And then this sarcastic comment, "Boy that
3 must really have hurt." Do you know why she would thrown that
4 cut? That seems kinda confrontational.
5 A, No, it was a passive/aggressive cruel remark and it
6 was within character.
7 Q. Okay. The next interrogatories references Page 6 of

8 your Petition. And it references the portion of your Petition
9 that says your dad was incapacitated at the time of the alleged
10 revisions to his Will.
11 Were you with your father on the day that he
12 executed the most current testamentary documents?
13 A. No.
14 Q. Do you know who was with him when he executed those

15 documents?

16 A The documents imply that there were two lawyers from
17 my father's law firm, as I recall. I do not have them in front
18 of me.

19 Q. Okay. And you've not had occasion to talk to either

20 of the two lawyers you show up on the documents, to ask them

21 about your dad's condition or capacity ---

22 A. No.

23 Q. ——— on the date that he executed the documents?
24 A, No.

25 Q. Okay. In the Interrogatory Answer...the question

SHOEMAKER v. SHOEMAKER, et al
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was when his incapacity began. Or part of the question was.

And in your answér, it doesn't appear to me that you've
answered when the incapacity began.
A. Let me re-read thié, please.
Q. Okay. Yeah. |
MR. BLINCOW: I'm sorry,‘what...?
MR. HAYNSWORTH: 16. |
MR. BLINCOW: Thank you.
A. (Reading Interrogatory 16) Okay, could you please
repeat your guestion?
Q. Yeah. When did your dad's incapacity begin?
A. I believe that my father was a practicing alcoholic.
I believe that my mother was a practicing drug addict. They
were doing that up until the end of their lives. As alcoholics
age, their mental capacitiés diminish over time. I witnessed
that in my father. If you're talking about his incapacity
under his disease, I understand he was in hospice for the last
three months of his life where he was bésically suffocating to
dedth and was on a lot of tranquiliziﬁé drugs to deal with his
panic attacks, one of which ended the hospice and got him back
into the hospital. And I also believe that he was under the
influence of a great deal of anger because my brother showed
private communication to him. So I'd say all theose led to his
incapacity.

Q. Qkay. And ---

SHOEMAKER v. SHOEMAKER, et al
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A, And he was on oxygen constantly.
Q. Okay. Bad question on my part.
His incapacity --- you have alleged that he didn't

have the mental c;pacity to properly execute his Will and
Trust.A
A. Correct.
9
Q. When did that incapacity begin? When did he become

so ilncapacitated of his mind and his free will that he was no

longer able to execute testamentary documents based on what he

wanted?
A, Once again, I'll repeat: I believe towards the end
of his life ---and there are many events I can point to--- he

was losing the ability to think rationally about emotionally-
charged topics. In a more compressed time framework, he was
suffocating to death and was on medication to avoid the
anxiety. I don’% think a person whb’s suffocating to death and
on tranquilizers has the capacity to make decisions in his best
interest. Given the twenty-year history of him treating his
sons equally and the three weeks before his death making this
drastic change, I'd say the facts speak for themselves.

Q. You reference that your dad might've been angry,
that that might've been some of the motivation for what he did
in his last executed testamentary decuments. Something about
your brothers had shown private communications to your dad and

it made him mad. Tell me about that.

SHOEMAKER v. SHOEMAKER, et al
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A. It's been revealed by e-maiis that you've copied me
on, and you have his secretary's statement. I think it's
common knowledge that my brother showing some e-mail
communications to him really pissed him off and he took this
action.

Q. He got mad as hell at you for threatening to kill
Sloan, and then he wrote you an e-mail that he didn't wanna

communicate with you anymore and he cut you out of the Will.:
]

A. Is that a gquestion?

Q. Do you agree that that's a fair representation of
factually what happened? .

A, No, it's not.

Q. Okay. How do you know your father was angry when he

was shown the e-mails which you and Sloan exchanged?

A. Well, when I visited him, I was not aware of him
being shown the e-mails. I was also not aware that he had
written me out of his Will. I didn't find that out until six
months after his death when I started to seek the information
from Attorney Moore. It's only in hindsight that I found out
about this,

Q. 50 you didn't know he was angry with you in close
proximity to when Sloan sent the e-mail. You only found out
your dad was mad because, looking back in time, he cut you out
of the Will, and then you found out he was shown the e-mail.

And now, in hindsight, you're telling me you figured he was

SHOEMAKER v. SHOEMAKER, et al
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1 mad. Is that correct? Or did you know he was mad at you about
2 the e-mails?
3 A. i didn't know about the e-mails being shown to my
4 parents unfil my brothérs pulled the same trick after my
3 father's death and got my mother and poiscned my relationship
6 with my mother, at which time she said, "Don't come to the
7 funeral." That's when I knew the e-mails were being used as a
8 weapon against me.
9 Q. Okay. All right. Well, before you dad was shown
10 the e-mail, YOu and YOur dad were on good terms?
11 A. Yes.
12 Q. Okay. And looking in hindsight after he was shown
13 the e-mail, you perceived he got angry with you.
14 A, Well, he wrote me a very cold e-mail, saying "Don't,
15 contact me" after I visited him.
16 Q. And do you believe that that hostile e-mail he sent
17 you after you visited him was prompted by him seeing the
18 e-mail? Or if not that e-mail, do you know why your dad sent
19 you that hostile e-mail?
20 A, You know, he did not tell me perscnally, face to
2] face, "Do not talk to me." I was shooed out of the rcom by my
22 mother. I do not know what his wishes were at the end. His
23 e-mail account was accessible by his secretary, obviously.

24 And, apparently, Sloan and Jonathan had a lot of access te it,

25 too. Although, you have not produced communications between

SHOEMAKER v. SHOEMAKER, et al
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Page 31
that e-mail account and my brothers. I only know secondhand ﬁ
what his feelings were through these e-mails that supposedly he
wrote. I tried to contact him regularly after I visited and
was told my by mother he wouldn't see me. I hoped Lo see him
to say goodbye before he died, and I was prevented from doing
s0. I don't know if those were his wishes or not. He never
said anything directly to me.

Q. When your father sent you e-mails, do you have any
doubt that it was him sending the e-mail?

A, (No response)

Q. It sounded like you might be suspicious that an
e-mail from his account might not be an e-mail from Jim
Shoemaker.

A, My father had a computer in his home where he
accessed the Wyche e-mail server.

Q. Okay.

A, He used that prolifically up until this conflict

off e-mails in his office. If she could print them off, she
could access them. So I do not know who wrote/the e-mail. Yet
he copied my brother Jonathan on that e-maill where he says,
"Don't contact me.” I don't know if Jonathan was visiting my
father and wrote the e-mail, or if Sloan was visiting my father
and wrote the e-mail.

Q. As we éit here today, though, you have some question

i
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in your mind as to whether or not the e-mail you got,

reportedly from your father, about,

"In light of our years of

discord," ---I'm paraphrasing--- "I no longer wish to contact

ou in writing..." You know.
¥

I'm paraphrasing.

You believe

that that e-mail might not have been actually prepared by your

father, that those were not his words.

A

Q.

A,

Correct.

Okay.

My brothers have both benefitted to the point of 1.7

million dollars each by me being written out of the Wili. You

and Attorney Moore are making money off of this conflict.

Everybody's making money off of it except for me.
was part of this whole constellation of absurdity.

in the face .of twenty years prior,

That e-mail f

And it went

factual experience,

including letters I have where my father expresses his

affection for me that is contrary to his last actions,

supposed.

Q.

Take a look at Interrogatory 20.

your Answer to Interrogatory Z20.

A,

answer.

Q.

(Witness complies)

Including that your brothers killed a pedestrian at

Litchfield Beach?

A

Q.

I stand by everything in that

Yes, As reported to me by Sloan.

Okay. The first part of your answer you make

SHOEMAKER v,

SHOEMAKER,

et al
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reference to your mother's Sundowner's syndrome, and that's

based on conversations with your uncle. That would be Uncle

Ned Sloan?
A Correct.
Q. What did you and Ned talk about, vis-a-vis your

mom's Sundowner's syndrome?

A. Over the years, when my mother and father would go
into the hoépital ---usually from some accident, like my mother
would trip, or my father would fall--- I would get the best
source of information from my uncle, who cared a lot about his
sister. And he also cares about me. So he would be open with
the communication flow. Something that was not true among
other family members. He explained that, in the afternoon, she
would tend to lose reality and behave like someone who was
either in Alzheimer's or dementia.

Q. And when are you and Ned having these conversations
where he is relaying the information that you just imparted to
me?

A. I don't know. The last three or four years of their
life, my parents' lives. Over the telephone.

Q. And were your parents not keeping you appraised
directly of their condition during the last four or five years
of their lives? It sounds like you were having to get
information from Uncle Ned because no one in your immediate

family, your brothers or your parents, was keeping you up to

SHOEMAKER v. SHOEMAKER, et al

2D.SUPF.ROA587






JAMES MARSHALL SHOEMAKER, ITT
July 24, 2020

Page 34

1 ) date and what was going on with them.

2 A My father was not free with information. One time

3 my mother fell o; her face and in the hospital. He wrote an

4 e-mail to everybody: '"Mother's in the hespital. Do not

3 contact me by phone, I've got too much to do." Well, I

6 respected his wishes. A week later I called to find out about
7 my mother's condition. Had to call my uncle to find out and he
8 said my two brothers were visiting. So either I was too

9 passive about respecting my father's wishes about staying away,
i0 or...I don't know. But I wasn't getting the information.

11 Q. Okay. Last paragraph, last full paragraph of your

12 Answer to Interrogatory No. 20 that begins, "I grew up in a

13 family dominated by affluence..."?
14 A. Yeah.
15 Q. It goes on to say, "...by affluence, alcocholism and

16 drug addiction. This fact explains not only father's lack of
17 capacity at the end of his life..." That's what I wanna focus
18 on. So is it your contention that at the end of your dad's

19 life, due to alcoholism and drug addiction, he lacked

20 testamentary capacity?

21 A. I don't really know what testamentary capacity

22 means.

23 Q. Okay. Glad you told me. And I'll define it for
24 you. So then we'll be on the same page, as it were.
25 Testamentary capacity is the legal capacity.by which

SHOEMAKER v. SHOEMAKER, et al
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a person has to do a Will. Leave their possessions to who they
want to leave them to. The legal capacity to be able tec do a
valid Will that would be upheld in a court of law is
testamentary capacity. Got enough mental acuity and not under
the influence, undue influence, of someone else. I got enough
going on to validiy leave a Will. When I say testamentary
capacity, that's what I'm talking about.

'So is it your contention that alcoholism and drug

addiction caused your father to not have testamentary capacity?

A, The drug addiction refers to my mother, not my
father. .

Q. Okay. Strike drug addiction from my question.

A. - Yes. His actions three weeks before his death are

S0 contrary to his actions twenty years previous. And, since
he was a lawyer, he was fully aware of the kind of damage for
multiple generations this action would take on me and my
children and my side of the family and the relationship with
the other side of the family. And since he acted in a loving
wéy many years previously towards me and my children, and
seemed very aware of family dynamics, and in general acted
towards keeping a unified family, it was totallf against his
character. and that is explained to me by being on narcotics,
suffocating to death, tﬁe long-term effects of alcoholism.

Q. Do you remember approximately the first time you

voiced to either of your parents your opinion that they were

i Ll
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A. I think the same weekend in which Slecan and Jonathan

Page 36

ran down the pedestrian, I had said something that my mother :

and my father overheard, that I thought Dad was an alcoholic.

So that was probably...oh, god, I guess 1 was in my thirties or

something. Sco that was twenty-five vyears ago.

Q. Okay.

A. I had told my mother that I thought she was a drug

addict probably ten years ago.

Q. Well, the twenty-five years ago, was that Dad's an

alcoholic and Mom's a drug addict was only ten years ago? I

mean, two different dates?

A Yeah. I wasn't sure about my mother until I did

research and I recorded some of her conversations and played

them to professionals and they said that she's under

benzodiazeipine intoxication.

Q. All right. Weil, let me ask you about that. So you

racorded some phone conversations with your mom?

A, Yeah. 1 was getting a lot of crazy phone calls.

0. How d%d you record these calls with your mom?

A. I guess I used my telephone. I'm not exacltly sure
how I --- and they might've been messages on a message machine.

They were probably messages on my volicemail.
Q. Okay. And you shared those messages,

with some doctors?

SHOEMAKER v. SHOEMAKER, et al
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A. With a therapist.

Q. With a therapist. Okay. And how did you...how did g
the therapist listen to the recording? Was it voicemail on a
cell phone?

A. I played it on my phone, yeah.

Q. And what was this therapist's name that you played
the recordings of your mom for?

A. I don't know. I can get it for you. I don't

remember her name.

Q. When did you record your mom's calls?

A, Probably ten years ago.

Q. So that would be 20107

A, Probably, yeah.

Q. Okay.

A. You know, I'm just pulling this out of my memory.
Q. All right. Well, do you still have the recordings?
A, Ne, I do not.

Q. What happened to them?

A, I erased them. I don't keep voice messages.

Q. So did you give a copy to the therapist? oOr you

just let the therapist ---

A. No, she Just listened to.it.
Q. Okay.
A, It was distressing me. My --- I frequently had

conversations with my mother that distressed me because they

TR TRy, R
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_were so nuts. I didn't know how to deal with it.

0. And you say you'll provide the name of the therapist
later®?

A. I guess I can track it down. I don't know how I ---
yes, I think I can track it down.

0. Okay. And what did the therapist say to you when
you played these recordings from your mom?

A. She said, "That's not the way a drunk person talks,

but it is the way a person talks who's on too many Valiums."
And Valium is often referred to as alcohol in pill form. And
it's highly addictive. Aand she freguently just sort of
departed from reality and talked...sort of like a drunk person
but not slurring words.

Q. All right. I'm reading further in that same
paragraph we were on in your Answer to Interrogatory No. 20.

"This fact explains not only father's lack of

capacity at the end cof his life, but the ongoing pain and
perversity in the relationships between my brothers and mother,
and myself." What do you mean by the perversity in the
relationship between your brothers, your mother and yourself?

A, Children and spouses who are raised in an alcoholic
home pretty much go crazy as a result of being around an
alcoholic, The domination, the inconsiderateness, the self-
centeredness, the rules about not telling the neighbors, the

lack of affirmation, the tendency towards control as opposed Lo

SHOEMAKER v. SHOEMAKER, et al
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Q. And when you say tendency towards control and not
1]

love, are you talking about your dad and your relationship,

that he tended to be controlling over you and not express love

to you? ,

A. He expressed both at different times on multiple -
occasions.

Q. Is it a fair characterization to say that over the

years at various times you and your dad were estranged?
A. No. Estranged has a long-term permanent

characteristic. That's not accurate. We had conflicts.

Q. Okay.
A, But all family members have conflicts.
Q. Did you have more conflicts, in your opinion, with

your dad than your brothers did?

A. Depends on what time period you're talking about.
Q. " Well, let's talk about from year 2000 to year 2010.
A. Well, it depends on if you wanna go on opinion or

fact. The fact is, in 2010 my dad wrote me a very loving
letter explaining why he set up an irrevocable trust and why he
divided the mohey between me and my children according to my --
~ because I'd gone through a divorce --- I was in a divorce at.
the time. It was a very loving letter. In 2017 he wrote
another letter that was very loving and interested in me and my

children, and talking about his positive regard for my brothers
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are the facts. There are other times,

thouagh,

daughter graduated from Georgia Tech and I asked my parents,

the presence of my brother and my girlfriend, to please drop

divorce from family conversations.

bring up things like this.

And T said,

"Please stop that."

And he and my mother left the table and he then, three days

Page 40
) and their children.
Q. Okay.
A. Six months before he died, he reaffirmed a Will that
treated all three children and grandchildren equally. So those

such as when my

in

Again, my mother liked to

later, asked me to return a hundred thousand dollars he'd given

to each of his three sons, because he so pissed off that I

would ask him not to talk about divorce at the family events on

a regular basis. I sent him back the hundred grand.

were times when there was love being exchanged and there was

time when there was conflict.

As to your original question:

I also don't back down. And so,

so there

I'm the oldest son.

in general, I would tend to

set boundaries with my father that my two brothers did not do.

If you wanna look back to our childhoods, my brother Sloan and

I got the same physical treatment that my brother Jonathan

escaped. 5o I'm not sure how to parse the difficulty in the

relationship.

Q. Okay. Interrogatory No. 21.

I had again referenced

part of your Petition, and there was a reference in the

SHOEMAKER v.

¥

SHOEMAKER,
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Petition about a distant family friend reaching out to you. My
interrogatory was: "Who was the friend? How did they reach
out to you?" and "Identify any documents..." And you chose to

not identify that person. So now that we're sitting here
together, I would like you to tell me who the distant family
friend was that you reference in your Petition.

A, Dottie Schipper.

Q. All right. ‘Walk me through that. Dottie call you?

You call her? Tell me about it.

A, So, Knox, you have asked me about this before and
you --- the term you used with me before about Dottie was, "I
put her into play.” I have nothing but affection and respect

for Dottie and a deep sense of gratitude. Because she gave me
the opportunity to visit hy father before he died, whereas, my
brothers and mother were not gonna give me that opportunity.
So I would appreciate you not embroiling her in something when
she did a very simple thing: she tracked me down on Facebook
and said, "Marshall, I really need to talk to you, could you
please give me a call?" I gave her a call. And she saild,
"Marshall, people are saying goodbye to your father." T said,
"Dottie, thank you very much, T didn't know that." A few days
later, I got in the car and went to visit my father.

Q. And when you thanked her, "I didn't know that, " was
that via Facebook? Did you respond ---=

&

A, No, I called her up on the phone.
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0. .Okay. So first contact was, she found you on
Facebook and reached out on Facebook?

A. And said, "Would you please call me?"

Q. And said "Please call me."

A. Yes.

Q. You called her, she told you, "Hey, people are ---
your dad's close, people are going and paying their last
wishes.™"

A. Yes.

Q. You thanked her for advising you, and that was the

extent of your conversation with Dottie Schipper about your
dad?

A, Yes.

Q. Okay. I'm not on Facebook, so I may say an improper
term of art. When she reached out to you on Facebook, is your
Facebook page open sc anyone who goes on Facebook can contact
you? Or was she a friend, if I'm using the right term of art?

A. T don't use Facebook. 1 have a Facebook page so
that occasionally my children can share photos with me. I have
removed all my friends on Facebook. I don't like the mediuvm or
the platform. I don't really wanna have anything to do with
it. I do have a page, though, so somebody who wants to track
me down can track me down.

Q. Okay. And is that how Dottie tracked you down,

is -—-
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A, Yeah,
Q. --- posted something on your page?
A, No, no. She sent me a note or something.
Q. Okay. The next\interrogat&ry again references part

of your Petition. 1It's the portion where you contend your
brothers have been edging you out of the family for years in a
cold and calculated manner. And in yéhr"answer, you tell me,
"During the last fivé years of my father's life, my brothers
hid from me,,."

During the last five years of your dad's life —-—

A, Can you lef me read this again?

Q. Yeah. 1I'm sorry. Sure, go ahead.

(Witness Reviewing Answer to Interrogatory No. 22)

A, Okay, I've read it.

Q. Okay. Second sentence: "Over the last 10 years of
our parents' lives - during which both our parents suffered
multiple accidents, illnesses and hospitalizations - I was
directly, on multiple occasions, excluded from notice of the
event until days and weeks afterwards, thus prevented from any
opportunity to be of assistance or support to either James M.
Shoemaketr, Jr. or Mary Hunter Sloan Shoemaker."

Were you not in routine contact with your mom and
dad over the last ten years of their lives so you would know
directly from them that they had suffered multiple accidents or

illnesses or hospitalizations?

SHOEMAKER v. SHOEMAKER, et al
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A. I was in regular contact with them.
Q. Okay. Well, ---
A, Visits. Telephone calls., However, the dynamic

about accidents, illnesses: my mother face-planted on several
occasions, and I think it had to do with this Valium
intoxication. My father fell over quite frequently. I think
it had to do with him being impaired, too. 5o, obviously, if
there's one member of the family who doesn't drink, and who
thinks not drinking is very important and that drinking is very
deleterious to the health of family members, and that drug-
taking is very deleterious, 1if they go into a medical situation
they don't want me there saying, "Well, I think Dad shouid stop
drinking and Mom should stop taking drugs.™

Q. So do you believe your parents --- because of your

thoughts on what you perceiﬁed to be their addictions, do you

believe your parents were iﬁtentionally not communicating with
you and injuries and accideﬂts they were having?

A, Correct. I do. |

Q. and do you believe that was well thought out on
their part? That they inteﬂtionally didn't communicate with
you because they didn't wanﬁ you to know, for fear you may
offer your opinionsg as to wﬂy they were falling out?

A. Yes. Well, I'm ﬁot -——~ I'm sorry. Do I think it's
well thought out? I don't know if it's well thought out. I

think it's instinctual. A lot of this behavior is described in

SHOEMAKER v. SHOEMAKER, et al
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the literature about alcoholism, and family systems theory, and

scapegoating. And heros. And isolating and blaming. It's ---
I mean, it's...
Q. Okay. Over on the next page there's a paragraph

that begins, "My brothers refused to cooperate with planning

family vacations, so we stopped having family wacations over

the last 5 years of my father's life.™

Did your mom and dad go on any family vacations with
their other two sons during the last five years of their life?
A. I'm not aware of any vacations where the brothers

and their Kids were invited and I was not. They did visit, in

Colorado and New York, my other brothers.

Q. S0 do you know whether or not there was a family
vacation during the last five years of your dad's life, where

Jonathan and Sloan and/or their kids did a vacation with vour ;

3
mom and dad where you were excluded?

A. No, I'm not aware of it. ©No, but I do know that
this annual trip to the beach got sab?taged because Sloan and
Jonathan refused to cooperdte on the planning. So, basically,
I put together a conference call with my' two brothers and my
parents, and I said, "Hey, the important thing is, let's get
together. You wanna go to Litchfield? You wanna go to Lake
Toxaway? Where do you wanna go?" Sloan says, "Oh, let's go to
the Catskills." And Jonathan says, "Oh, that doesn't fit with

my work schedule.”" So they both made it impossible for us to

SHOEMAKER v. SHOEMAKER, et al
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1 ) get together as a group.
2 Q. A group, including you and your family.
3 A. Yeah. I mean, you sound like you're aware of

4 vacations to which I wasn't invited. If that's important, why
5 don't you tell me about it.

6 Q. Well, again, as we said earlier, Marshall, the way
7 this works is that I get to ask you the questions and not vice

8 versa.

9 A. (Laughing) Okay.
10 Q. The e-mails that you have referenced about being for
11 their eyes only...? I think one was the e-mail that Sloan sent

12 to your dad about you when you and Sloan got in a dust-up over
13 him wanting to come to Peter's graduation. That was an e-mail
14 that was sent to your dad that you felt like shouldn't have

15 been shared; right?

16 A. Correct.

17 Q. And then there was the e-mail that you sent to

18 Detective Drew Palmer that you copied Cary Hall and others on,

19 about Debbie Wine driving them around to withdraw $15,000 to

20 send to New York because they were scammed on the Dominican
21 Republic thing. That was the e-mail --- when you talk about
22 showing to your mom and causing great distress for her, is that

23 the e-mail that you believe, or that you contend, that they
24 showed to your mom? The e-mail about being duped? That Peter

25 was in the Dominican Republic and needed money and Debbie wine

SHOEMAKER v. SHOEMAKER, et al
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detectivé?

A. Correct. I remember.

Q. And that e-mail to Drew Palmer, which we'll get to,
went into a lot of stuff about this event where your parents
were duped into sending money.

A. Correct. Right.

Q. Is ﬁhat the e-mail that you believe Sloan or
Jonathan showed to your mom after your dad had died that upset
your mom?

A, At the time my mother called me, just before the
funeral, I thought he'd shown the e-mail where I héd talked
about their alcoholism and saying, "Sloan, we've gotta do
something about it." I did not consider that it would've been {
the e-mail about the cops.

Q. And I'm not suggesting it was. I'm Just trying to
figure out from you, and, you know, you've got "Their sharing
with my father communication from me (for their eyes only) was
in part the stimulant to my father's last irrational act of
rejection." So that's an e-mail that they showed your dad.

What e-mail are you talking about in the sentence
"Their sharing with my father communication from me (for their [
eyves only) was in part the stimulant to my father's last
irrational act of rejection.” What e-mail are you talking

about?

i
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1 A. The e-mail exchange with Sloan around his behavior
2 around my invitation to stay in my house and my making it clear

3 to him that I thought that he was playing a nasty game in my

4 parents' life.

5 Q. All right. And then the next sentence: "After my
6 father died, they leaned veryhheavily on my mother and

7 convinced a grief stricken old lady to exclude her oldest son
8 from his own father's funeral, pleading their 'fear that I

9 would harm them'..." Tell me about that. The pleading their
10 fear that you would harm them. Did your mother share with you
11 that there'd been some conversation with Sloan or Jonathan that
12 they were afraid if you came to the funeral you would harm
13 them?

14 A, Uh...a few days before the funeral, my mom and I

15 were talking about me and my kids coming up. And we had a very

16 good -—- there was a very positive and loving tone to the
17 conversation. The next day, maybe three days before the
18 funeral, she called up and said, "Well, I see, if you feel so

19 negatively about our family, you should not come to the funerai
20 and you're not welcome,"” and hung --- “"Sloan is showing me this
21 @-mail," and hung up the phone.

22 When T communicated with my mother for the year and
23 a half after my fatherrdied, at some point T said, "Mother, how
24 could you try and exclude me from my own father's funeral?"

25 And she said something to the effect, "Oh, your brothers were

SHOEMAKER v. SHOEMAKER, et al
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afraid of you." That's where I got that conclusion.

Q. Okay. ©Okay. 5o after your dad has been buried, you
have a subsequent conversation about, "Mom, why would you
exclude me from the funeral?" And that's when she told you
that your brothers expressed they were fearful of you if you
had come.

A. Right. And I interpret that to be a socially
acceptable presentation for the real underlying thing, that she
was horrified that I would openly talk about alccholism and
drug addiction in the family. And that she was grief-stricken
and my brothers found a way for her to vent her spleen on me.
Which had been part of a pattern. And which I understand from
other lawyers I've talked to in Georgia, that when parents are
aging, siblings tend to become very entitled about assets of
their parents and behave in ways in order to gather more of
those assets. And that's what T see in my brothers' behavior.

Q. Okay. Still reading in the same paragraph after the
quote "fear that I will harm them, " and you've got, in
parenthetical, "a totally fabricated idea cooked . up in their
obviously guilty consciences." )

What would Sloan and Jonathan have --- are you

talking about they would have guilty consciencesg?

A. Yeah.
Q. Abhout what?
A. Sloan's passing on e-mail, which would obviously

SHOEMAKER v. SHOEMAKER, et al
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1 ) distress my parents, to my parents, which were not addressed to
2 my parents, directly resulted in my father writing me out of

3 his Will. aAnd I would think --- in my mind, I've never thought
4 to try and exclude my brothers out of my parents' estate. I've
5 never tried to exclude them from the family, really. I didn't
6 want Sloan coming to the graduation because he was so

7 disrespectful. But I would think, on some level, my brothers

8 would think, "You know, this situation sucks, we had a part in
2] it, and I don't feel good about my part in it."
10 Q. Okay. Did your mother ever share with you that

11 either of your brothers had talked to her or your dad about
i2 trying to get him to exclude you?

13 A. Could you repeat that?

14 Q. Yeah. You told me you talked to some lawyers in
15 Georgia and they‘explained to you that siblings, at times, when
16 parents get older, become very entitled to the assets of those
17 parents., .

18 A. Correct.

19 Q. And if I'm understanding you correctly, Sloan and

20 Jonathan should feel guilty, or you think should feel guilty,

21 because they were part of the mechanism that caused your dad to

22 cut you out.

23 A, Correct.
24 Q. Okay. And I didn't tell you this when we started.
25 Sometimes ---it's not ADD, it's stupidity--- sometimes my mouth

SHOEMAKER v. SHOEMAKER, et al
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overruns my brain, and I've just forgot the point that I was

trying to make, or the question that I really want to ask.

T will move on to a different question, rather than waste our

time trying to remember where I was.

Let's see. Next sentence: "You will see in an

mail exchange from Jonathan and my father that he knew in the
final weeks of my father's 1ife that I had been excluded from

the estate." And we'll get to that e-mail in a little while,

but it's the one where your dad, or on your dad's e-mail

account, an e-mail was sent, "Marshall, I no longer wish to

have any contact with you." And then Jonathan e-mailed your
dad something along the lines of -—--and, again, I'm
paraphrasing--- "vgou know, Dad, I know that was hard. I've got

kids of my own, but T support your decision.™

So

a-—

A, And he copied me on the e-mail.

Q. Right. 2And ---

A, Which was an extremely hostile --- hever mind.

Q. And when you got that e-mail, you've now seen that

your dad has sent you what looks like a hostile e-mail, and

Jonathan is obviously aware of it because he's been copied.
Did you call Jonathan and go, "What the hell's going on?

What's thig e-mail about??

a, I'm sorry. Are you asking me why I didn't call him?
Q. I'm asking if you called him. vYou get an e-mail
from your dad, a kiss-off e-mail ---my words--—- and Jonathan

SHOEMAKER v. SHOEMAKER, et al
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1 has been copied on it. Right?

2 _ A. And he copies me on his response saying, "Good job,
3 Dad."

4 ' Q. Right. "Dad, I support your decision."

5 A. Yeah, yeah. "Screw him." "Screw my brother."

6 Q. All right. And after you got that e-mail from

7 Jonathan, did you pick up the phone and call Jonathan?

8 A. Jonathan would not return my calls. You have

9 letters where I tried to reach out to them before initiating
10 this lawsuit to amend the relationship. They didn't respond to
11 letters, they don't respond to phone calls. They don't
12 communicate with me. Jonathan wrote me out of his life many
13 years ago.

14 Q. So you did try calling, you just couldn't get

15 through.

16 . Al Jonathan? No, I did not try to call.

17 Q. Oh. Okay. All right. So you didn't try to call
18 him. Did you call your dad? "Dad, did you send this e-mail?"
19 A. No, I think I was S0 stunned and hurt that I really
20 didn't ¥now what to do.

21 0. But you felt like the motivation of what happened
22 was sharing that e-mail. That's what pissed Jim off enough to
23 make that decision, was when he saw the e-mail where you

24 threatened to kill Sloan.

25 A. Well, no, I would say that was solely the reason.

SHOEMAKER v. SHOEMAKER, et al
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challenge with great aggression throughout his entire life. He
smoothed it off in the professional world, but at home he did
not hold back, in any manner whatsoever. There were repeated
instances that, when challenged, he responds with incredible
aggression. This was about as aggressive as he could be, other
than getting in the car and punching me. out. This was about as
much damage as a man can inflict on a child without putting a
bullet in their head. Aand it was so over-the-top., I think it
was motivated by the e-mail; but the other contributing
factors, which I've repeated probably way too often by now,
impacted his ability to think clearly in this situation.

Q. Let me get you to switch over, Marshall, to you =---

THE WITNESS: 1I'd like to take a break.
MR. HAYNSWORTH: Good idea. Excellent point.
Break time,
(BREAK)

Mr. Haynsworth Resuming:

Q. Okay, we're gonna switch over the Exhibit 3a, which,
if you could take a look, 1'11 present to you that I believe 33
is a copy of your responses to the Request for Documents, along
with a copy of the documents that you produced., I will
forewarn you that the second letter in the pile from Uncle Ned
is almost illegible. It just copied very badly. And then

there's another bad copy in it. I don't think that's gonna be

R R TSIy
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a particular impediment, I just wanna make sure you're

comfortable that ‘what I've told you 3a is, is in fact your
responses to the document re@uest for the documents that you
have provided.

A. Okay.‘

Q. Oh, I'm sorry. Go ahead, finish making sure that
it's what I said it was, and then we're gonna skip back to the
prior exhibit for a second.

A. This is illegible, too. (Indicating document} But

do you know the date on this last page?

Q. That's the letter from Wyche?
A, veah. Personal letter from my father.
Q. Wait a minute. The last page, the personal
letter --- yeah, I can tell you that date, too. The personal

handwritten letter, "Dear Marshall," is 8/12/10. And then the

letter that your dad referenced that you'd be getting from Cary
Hall and Leslie Moore is dated august 11lth, 2010. And I've got
that Wyche letterhead August 11, 2010 letter as the final

document in the stack.

A, All right.
Q. Does that generally look like the document —---
A. Well, I have a letter of 1917 (sic) that I referred

to earlier about a very positive regard for everybody, and
"Love, Dad" and all that. I don't see it in there. Maybe I

didn't have it at the time.

SHOEMAKER v. SHOEMAKER, et al
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REPORTER: Could you give me that date again.
I heard 1917.
THE WITNESS: April 9, 1917 {sic)
MR. BLINCOW: 2017,
THE WITNESS: 2017.
REPORTER: I thought.

Q. And, again, I apologize, I got ahead of myself.
We'll get to 3a in a minute, Let's go back'to 3, which are the
interrogatory answers we were talking about, and T skipped over
one. Interrogatory No. 18. !

A, Okay.

Q. And Interrogatory No. 18 asks: "Have you ever been
treated for emotional or psychologicai issues by any physician,
therapist or other provider? If so, please identify the
condition for which you were treated, who treated you for the
condition, and identify any documents felated to the treatment
or condition.™

50, as we're sitting here today, same question: You
ever been treated for emotional or psychological issues by any
physician, therapist or other provider?

A, 1986. I got sober and I was in a halifway house.

0. The halfway house, was that part of a program, like
AA? Was the halfway house in connection with any sort of
criminal issue? When you say halfway house, I'm thinking a

transitional place ---~

SHOEMAKER v, SHOEMAKER, et al
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1 A, I went through a treatment program for alcoholism in

-

2 a hospital in San Francisco. They suggested a halfway house.

3 T went there for six months.

4 .Q. And was that in 19867 S8ix months during ---

5 A. Correct.

6 Q. ——— the year '867

7 Al Yes.

8 Q. What was the name of the treatment facility?

9 A. Henry Ohlhoff House.
10 Q. Henry 0Olaf?
11 A. 0-h-1-h-o—-f-f House.

12 Q. pid you make the decison to check yourself in to

13 Henry Ohlhoff House on your own?

14 A. Yes.

15 0. And you were ——-— Were you there for six months and
16 then in a halfway house for a‘period of time later? Tell me
17 how long ---

18 A. 1 was there for six months. I lived there for six

19 months. And I worked, and went to meetings. It was a place to

20 live in early recovery.

21 Q. and the treatment facility is Henry Ohlhoff House.
22 A, Corregt.

23 Q. Is the halfway house, is that ---

24 A, Yes.

25 Q. Same place we're talking about.

SHOEMAKER v. SHOEMAKER, et al
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1 A. Oh, no. The hospital was called Marshall Hale
2 Hospital. It no longer exists,
3 Q. Okay.
4 ' A, It was a 28-day program.
5 Q. Okay. So let me makexsure I understand. You were

6 in a 28-day program.in a hoépital called Marshall Hale that no
7 longer exists. And that would have been in the year '867?

8 A. Yes. |

9 0. Okay. And then following your 28-day stay in the
10 hospital, then you went to Henry Ohlh;}f House ---
11 A, Correct.
12 Q. -—- for some period of tim%. Okay. Other than that
13 treatment for alcoholism, any other emotioﬂal, psychological

14 issues that you have scen g therapist or a physician or other

15 provider about?

16 Al I take an antidepressant.

17 Q. Have you seen a doctor about ---

18 A, Yes.

19 Q. —~- depression?

20 A. Years ago, I saw a psychiatrist. Now my internist

21 resubscribes --- re-prescribes the antidepressant.

22 Q. And you said now your regular physician prescribe
23 the antidepressantg?
24 A, Yes.

25 Q. Who was it that first got you on them? Did you

T

SHOEMAKER v, SHOEMAKER, et al
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-—- who did you first see for depression? I'm sorry, 1 missed %

that part. %
A. Dr. Gordan, in Smyrna. |
Q. Do yoﬁ know Dr. Gorden's first name, or what
hospital ---
AL Michael.
Q. And is Dr. Michael Gordon in Smyrna, Georgia a -—-
A, Psychiatrist. ;
Q. —-— psychiatrist? %
A. Yes. %
Q. Do you know if Dr. Gordon practices with a E

particular group?
A. No. I don't know if he's still in practice or not.
Q. All right. And how long —~- and I'm sorry if you
told me, I didn't jot it down. When did you see Dr. Gordon in

Smyrna, Georgia --—-

A, Maybe ten years ago.

Q. ——- about depression? 50 approximately -—-

A. 2010.

Q. 2010. Okay. B&nd how long were you treated by Dr.

Gordon for depression?

A, Oh, you know, a few weeks. Got the antidepressant.

Used it. It worked. That's it.
Q. And who is the doctor who presently prescribes the

antidepressant to you? a

SHOEMAKER v. SHOEMAKER, et al
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Q.
pPresent?
A.
Q.
A.

Q.

Tejura. T-e~j~u-r-a. In Smyrna.

And Dr. Tejura is what type of doctor?
Internist.

Is Dr. Tejura with a practice?:
WellStar,

And what is the antidepressant that you take at

TRINTELLIX.
How often do you take it?

Once a day. In the morning.

Other than the 1986 stay in the hospital and then

the halfway house, and the 2010 seeing of Dr. Gordon for

depression,

ever treated you for any psychological or emotional issues?

A,

long time,

any other physicians, therapists or other Providers

I've seen therapists over the years, but it was a

I don't remembper who they are, Julie and I see a

couple's counselor.

Q.
AT
Q.
A,

Q.

What is the couple's counselor's name?
(Referring to phone) c.c, Balboni.
B-a-1 —--

=== b-o-n-i. 1n Atlanta,

And you said you forgot theipr hame but you saw g

therapist years ago?

A.

Q.

In Berkley.

Can ¥ou give me roughly the year?

SHOEMAKER v, SHOEMAKER, et al

2D. SUPP. ROA 613






JAMES MARSHALL SHOEMAKER, IIT
July 24, 2020

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

‘thorough in my document production and communications. Kinda

Page 60
A. rghs. In the '90s.

Q. " And what were you seeing the therapist in Berkley,

california in the tg0s about?

A. Just, mainly, recovery.

Q. Okay. Helping you deal with licking the alcoholism.

A. No, not licking the alcoholism, just day-to-day
challenges in peréonal and professional relationships. Just

therapy- Everybody in Berkley's in therapy.
Q. all right. Thank you, sir. Let's kick back over to
Exhibit 3a, the responses to document reguests.

The first regquest was very generic: Any and all
documents, hard copy Or otherwise, that are related to the
claims in your petition. BAnd you have objected that the
request was overly broad and duly burdensome, and indicated
that information sought would best be discovered through
deposition. 30 who should I depose toO discover what documents
are in your possession that relate to the claims in the
Petition, other than you, of course?

A. T don't really --- L mean, this is boilerplate
language that I got from somebody. I might even have gotten it
from you. SoO... {Reviewing Exhibit 3a) I'm not aware of any

documents that I have that I haven't produced. T've been very

stands out, actually, in this experience.

Q. S0 when you've got this phrase "best discovered

SHOEMAKER V. SHOEMAKER, et al
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1 through deposition," you think that's just some boilerplate
2 language you got from somewhere? vyou weren't really meaning

3 that there were specific people to depose to find out the

4 information sought by that request?

5 A, That was the language that some buddy of mine said,
6 "That's what ¥ou need to answer that for. Give 'em what you
7 got, but cover your bases with that boilerplate language." go

8 I threw it in there.

9 c. Okay. So any documents that you have that are
10 related at all tg the claims You made in the Petition, you've
11 already provided to me,
12 A . Correct.
13 0. Okay. There's 1 second line in your answer. It
14 5ays, "Personal communication produced prior to, or outside the
15 Scope of, litigation will be shared," I was a little unclear
16 on what you were talking about there,
17 A, I don't really know what T meant there. That looks

18 to me like gz typo. I don's know what that refers to, Maybe it

19 meant to say "will not be shared." Maybe that'g what I meant
20 to say. |

21 Q. Well, it begs the question. po you have

22 communications, Personal communications, pPrior to the

23 litigation that relate at all to the claims you've made in the
24 litigation?

25 A. Yes., I'ye bproduced them. Communication with my

.

Galen
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1 father, and mother, and brothers.

2 Q. 5o you haven't held anything back just because the
3 communication was prior to the lawsuit?

4 A, No. No.

5 Q. Okay. All right. Next guestion, same issue.

G You've given me anything you've got that was sent to or
7 received from Uncle Ned regarding your mom, your dad, OTF S5loan

8 or Jonathan.

9 A. Yes.  What guestion 1is that?
10 Q. That would be Reguest No. 2.
11 A. Oh, I see. Okay. Thank you. Yes.
12 Q. Request 5. Again, I just wanna understand your

13 objection. Tt've asked for sketches, plats, photographs, any
14 other tangible evidence relating TO the subject matter of your
15 lawsuit. And you have objected the request as overly broad and

16 duly burdensome, telling me it'd be best discovered through a

17 deposition, and then indicated that, v . .much of the
18 information requested 1s material produced in preparation for
18 litigation in a suit in which 1 am representing myself,

20 therefore protected against discovery."

21 Wwhat --- it sounds to me like. you've got material
22 that's covered by the reguest, you just object to producing it
23 to me. ILs that what you're saying?

24 A, 1 had communications with lawyers in pursuit of

25 building relationships with them, which I understand is

SHOEMAKER V. SHOEMAKER, et al
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1 privileged. T guess that's what I'm referring, I also
2 believed that there Wwas a great inequity in our relationship
3 and that I was producing information starting in 1998 ang you
4 were restricting your production of information starting to
5 three months before my father's death, Because you repeated
6 said medical information wag irrelevant --- hig eariier
7 history.
8 Q. Okay. So you haven't held ~-- let ne back up. You

9 might have had Some correspondence with some lawyers that you

10 withheld because your understanding was, you weren't supposed
11 to produce communicationg with lawyers. But short of that, any
12 documents, Sketches, plats, photbgraphs, or other tangible

i3 evidence that relate to your lawsuit, you've already given to

14 me.
15 A, Yes, sir. That's correct.
16 0. Okay. And Request No. 7 may be the same issue,

17 Marshall. 1t'g any and all correspondence that relate to any
18 of your claims, and you've given me essentially the same answer

19 48 you gave to the one we were discussing Previously.

20 Same guestion of my part: Other than communicationsg
21 You had with potential lawyers to represent you, you've
22 bProduced everything TTTCorrespondence, memos, dscuments,
23 e-mails, etcetera, that relate --- “

24 A, Yeah.

25 Q. -—~= to the lawsuit,

SHOEMAKER v, SHOEMAKER, et al
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1 ’ A. Yes. I have.
2 Q. Okay. Number 8 we have covered. You have not
3 retained any expert witness at this time?
4 A. No.
5 Q. Number 9. Again, I was just a bit unclear in your

6 answer. 1L asked for any statements, whether recorded or

7 transcribed, with any party Or witness. And your answer Was,
8 uThe above statements will be produced through deposition.”

9 What are you trylng to tell me there?

10 b, 1 didn't go out and get affidavits from people. 50

' ‘
11 I don't have any of those to produce.

L]
12 Q. Okay . Speaking of, have you seen the affidavits
13 from the various people at Wyche, and Harrison McLeod, the

14 Rector at Christ, and ---

15 A. Yes. You've given me copies of those.

16 Q. Okay. Have you talked to anyone about giving you a
17 statement or an affidavit that relates to the claims you've

18 made ———

19 A, No.

20 Q. ——— in this lawsuit? Okay. Do you intend to dépose
21 any of the witnesses I have jisted in the lawsuit and/or the

22 affiants, the people who have given the affidavits that 1 have
23 produced to you?
24 A. T don't know my lawyer's strategy about. that.

25 Q. Well, hefore you had a lawyer, you had the

SHOEMAKER V. SHOEMAKER, et al
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4 A. I was ihtendiﬁ@Adhsdépqsingumy\brothers and Mrs.
5 Moore. And 1 did nét find those affidavits to be of any
6 weight, and, therefore, 1 wasn't gonna spend time and money

7 talking to those people,

8 Q. Okay. So we should expect that you'll want to

9 depose your brothers and Mrs. Moore?

10 A, I'm no longer running this show here,

11 9 Fair enough.

12 A. S50 it's up to m? lawyer,

13 Q Fair enough.

14 Number 10 ig pProbably the same thing we've been

16 ang "best discovered through deposition™ —-— Same sort of driilj]
17 we've gone through in the last few, you've reélly given me

18 everything except some communicationsg with some lawyers?

l

i

!

t

f

i

j

!

!

|

i

15 talking about, Marshaljl. You've given me all the documents, }

i

;

|

|

19 Al Correct, [

. - |

20 Q. All right. Let's roll over --- the first document T I
21 have in the stack that ¥ou have produced is a letter to you
22 from Edward D. Sloan, Junior, dateg March 17, 119, And it

23 references a letter that You wrote on March Sth, which is right

24 behind it, Begins "pear Uncle Ned."

25 A, Yeah,

R
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_damagindg, and that perhaps she would help seek a correction to

~this situation. Basically, throw out the last will.

Page 66

0. Let me ask you first about your letter to Uncle Ned

,d?t?d March 5th. You indicate that you continue Lo seek your

mom's commitment to meeting with your and your Uncle Ned.
WA. ' Correct.

Q. What was the;purpose with you wantitg to meet with
your mother and ‘youtr uncle?

A. I was not aware at this point that my mother had E
péﬁtiCipéted in writing me out of my father's will and that
she'd written me out_of her will, also. and I thought that,
with Uncle Ned's help, I could persuade her that the actions

taken three weeks pefore my father's death were extremely

Q. How was your mom going to help you resolve the
situation?

A, Well, she was there, and influential over my father,
and interacting with my brothers. 5o I was seeking to talk to
her about it, to tty-and ﬁnderstand what had happened, and if
there was some way to correct it...this injustice.

Q. Did you ever have occasion to talk to your mom about

what had happened? "wWhy did Dad do what he did, Mom?" Did you
ever have that conversation with her?

A. I had a conversation in which I asked her why she
participated in it. She does, mgell, I stand by my husband."

and it was sort of one of her strange, histrionic kinda

SHOEMAKER V. SHOEMAKER, et al
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1 statements. And, in hindsight, she was hiding the fact that

2 she'd written me out of her Will, too, and she didrn't wanna

3 talk about it, because it would've been confrontational to her,
4 And I wasg trying at this time, which you've got copies of
5 letters to my brothers, to reach out to my brothers. Aand mny

6 uncle had expressed the opinion that he thought it was a

8 and that he wag willing to talk to my mother about rectifying
9 it. But he was only willing to do it if my mother was willing
10 to have the conversation. And my mother kept postponing the
11 conversation, And T kept Ssaying, "Mom, I'm gonna have to file
12 a lawsuit by the end of June. If we don't have thisg
13 conversation and try and resolve this,'I'm gonna end up in a
14 lawsuit, We're gonna end up in a lawsuit. "™ And she just kept
15 Postponing it, S50 she basically refused to have the
16 conversation,
17 0. You mentioned the letters to your brother, and
18 they're further down in the stack. 1f you'll qust keep turning

19 in the documentg we've been looking at. And I'm gonna kick

20 back dver te Uncle Ned's firgt letter, but let's go ahead and
21 turn to the letters YOu wrote Jonathan and Sloan. The letter
22 to your mom, and then Jonathan, and then Sloan should start

23 right behind Ned's letter dated March 2.

24 A, Yes.
25 Q. Okay. so You wrote your mom March 2nd ang you
SHOEMAKER v, SHOEMAKER, et al

2D. SUPP. ROA 621






" JAMES MARSHALL SHOEMAKER, ILI
July 24, 2020

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

T

Page 68

' eXplaiﬁéd‘abbﬁt‘réédinq her Will, and seeing the words, and how

that shéckea-ybﬁ. And this is basically what you've just told
me aboﬁt reabhiﬁg out to mom Lo see if there's some way to have
a meeting wi£h=UﬁElé Néd and figure this out. geek some sort

ofuieédlutign;ylAnautheﬁ the next page is a letter you wrote to

Jonathan, February 25th.

A. Yeah.

Q. w1 wish to make amends to you for my mistakes in our
rélatibnship over the years." And then a similar letter to - :
Sloan a little earliér, February 7th, 2019, "...make amends To

e TR EE T PRI

you for my mistakes and failures in our relationship over the

years." Right?
A. Yeah.
Q. You wrote these letters after you knew your dad had

cut you out and Sloan and Jonathan were gonna inherit
significant additional amounts of money; correct?
A. That's the cynical interpretation.

C Q. Really, just as a factual matter, Marshall, these
letters were written after you had found out that your father
nad cut you out of his Will and, as a result, Sloan and
Jonathan are getting a 1ot more money.

A, you're suggesting a causation. I do not agree wWith
it.
Q. I'm suggesting a date range. Factually. February

25th, 2019.

e
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1 A, Correct. You're right on the dates.

2 | 0. Ckay. Thank you. At this time, February of '19,

3 were you of the opinion that your father lacked the sufficient
4 capacity to make the changes to hig Will that he had made ?

5 A, Yeg,

[
f
:
|
i
I
!
|
]
6 Q. Well, I see your reference in the letter to slocan to !
7 what you Perceive to be your father's aleoholism but ng g
8 reference to any cognitive deficitg, Any reason you didn't i
9 mention that in these létters, whereas you dig mention g
10 alcoholism? !
11 A. I wrote thesge letters in working the Steps in Aa, j
12 trying to clean up what's called the wreckage of that bast. !
13 And as 1 reflected on My relationships, there was stil]
14 wreckage for which I was interested in taking responsibility.
15 I tried to a1l both of thege men, but neither one of them
16 would talk to me on the phone. 5o 1 decided to take the risk

17 of putting {in Print my feelings Just to make the amends, I

18 sent them these letters via UPS so I was assured that they got

19 them. go 1 had, in effect, made my best attempt to reach out
20 to my brothersg before initiating a lawsuit, and cleared up my

21 side of the Street,

22 I was not aware of all the medical and all that

23 complexity at thig point. I didn't get a lot of the medical

25 Q. Qkay. Flip over to ~-- this is actually an e-maii

|

l

I

|

l

|

24 tecords from you until...I don't know, two or three months ago. i
i

:

!

|

:

]

;

I

;
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) that we alluded to earlier.
your letter to Slpan of February 7th.
Jonathan back to your dad a
that he sent on July 3rd, 2018. Does thi
this to be the one we were talkin

A.

ddressing your dad’

g about earlier?

5 e-mail to you

g --- do you believe

You're talking about the one at the top of

from Jonathan, where he copies me"?

Q.
A.

Q.

Yeah.

Yeah, I have that in front of me.

From Jonathan, date Tuesday, July 3rd,

2018

off, "Hi Dad. 1I'm very Sorry you had to write this."?

A,
Q.
the one that your dad
A.

Q.

Yeah.

And the e-mail below it to which Jonathan refers is

sent to you On July 3rd, 2018; r

1t came from my father's e-mail account.

Well, when you sSaw Marshall e-malling your dad back

to his e-mail account -—~7

A,

Q.

that this was n

Jonathan, ¥you mean?

Jonathan =-—-I'm SOrTy=== were you still sus

ot really your dad generating

this e-mail? When

you saw Jonathan e-mail pack to your dad about it? We

still gquestioning wheth
A,

Q.

Correct.

——- typing that?

My father was incapacitated,

SHOEMAKER V. SHOEMAKER,

er that really was your da

struggling to bhreathe,

et al

d ---

Page 70

Flip over Lo the document after

It is the e-mail from

the page

?  Starts

ight?

picious

re you
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1 going in and out of the hospital, in bed all the time, busting
2 up furniture. I didn't know what his capabilities were. Hig
3 e-mail is very cold, and very blunt,‘and makes no attempt to

4 engage about what's motivating him. So, basically, it's the

] kind of blunt thing that somebody would send somebody who

6 didn't give a shit about them whatsoever, and T didn't feel

7 that to be true in my dad's case. 50 it was out of character.
8 And Jonathan's e-mail was offensive, obnoxious; petty,

9 destructing and arrogant, to bring my children into this
10 situation,
11 Q. Ever make any efforts to determine whether or not

12 your father actually sent you that e—mail? Or had it sent to

i3 you?

14 A, As I mentioned before, I was in shock at this point
L]

15 at what was going. And, o, I did not pursue —-- I did make

16 more phone calls to the house, 1 did not pursue conversation

17 with Jonathan.,

ki

18 Q. ' And when you say phone calls to the house, ¥you mean ;

19 your mom ang dad's house? i
20 A. Yes,
21 Q. And that's where you'd leave messages on the

22 answering machine?

23 A, Correct.
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_ your father but you weren't sure, and it was so terse, and no
elaboration,'did you contact your mom in any fashion? Send her
an e-mail and say, "pid Dad send this? This can't be him?"
anything of that nature?

A. I've done that in the past. I brought up the fact
that he demanded I reﬁurn the hundred thousand dollars, and she
said she didn't know anything about that. So my mother did not
deal openly and Honestly about things that disturbed her. and
there was no point in engaging her, really, about this, as long
as my father was alive. 50, no, I didn't do that;

Q. Okay. Turn over a couple more pages. It's another ;

e-mail that we spoke generally about earlier. !

|

A. The one to the cop?

Q. Yes. You send this correspondence to Detective
Palmer and you qppied a number of people: glpan and Jonathan
and Cary Hall at the Wyche Firm. Why did you CoOpRY Mr. Hall?

A. Mr. Hall is the co-trustee of my father's
irrevocable Willk, and maybe even the Revokable Will, too, with
Ms. Moore. And in the_past my father's had me consult with Mr.
Hall. And he was introduced Lo me as the trustee in 2010. So,
obviously, he trusted Cary Hall. And I always had positive
regard for Mr. Hall. And so I thought that my parents were
incapable of taking care of themselves and it had reached the
point of putting 515,000 in an envelope and mailing it off for

some fraud that they were beilng taken advantage of. and I was

SHOEMAKER V. SHOEMAKER, et al
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hoping that somebody -~-I knew y brothers wouldn't do it, but

v

T attempted--- would take responsibility for the fact that my
Parents could no longer manager their affairg and elder fraud
was being committed against them. T never got a response from
anybody about this latter,

0. On the second bage of the letter —--

A, And Somebody did it a Second time.

Q. Did what?

A, Attempted to get money from therm. But this time
they picked up the phone and called my ex-wife before the
Jdioney., I think they were very embarrassed by what happened the
first time, But they took themselves into, at the help of this
housekeeper, without ever calling me, my son, my daughter, or
my ex-wife. go they learned g5 lesson on the second time,

Q. Okay. on that second page, at the top it says, "I
have two concerns which 7T would appreciate your addressing with
ty parents," ang then there's paragraph 1) and 2) below that
and you've got some bullet points. And one starts, "My parents

refuse to Speak with me. " So at this point, in June of 'ig, 1

r

Presume, as your words indicate to Detective Palmer, that

that right?

A, Yes, They were not returning my phone callg, I
believe.
Q. The next bullet point to Detective Paimer: "My

SHOEMAKER v . SHOEMAKER, et al
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father drinks and my mother takes drugs.”

Third bullet point: "Iim a recovering alcoholic and
have on multiple occasions confronted them about their
dependencies." and this is going back decades, right, that you

had confronted them 2t various times aboul alcohol and drugs?

A, I don't know about decades, but it is true it had
happened in the past.

Q. and I apologize if I'm replowing old ground. The
firast time you raised 1lssues about your dad being an alcoholic,

T thought, was something like twenty-five years ago.

A. Correct.
Q. Okay. Go on to sa¥ that, "They find the situation
intolerable, SO have written me out of their 1ives." What

situation are you talking about that was intolerable that
caused your parents to write you out of their lives?

A. Alcoholics' and drug addicts' primary relationship
is with the substance. and when people threaten thelr use of
that substance, it's intolerable to them.

Q. Okay. &And then the next line down, after you say,
nthey find the situation intolerable, SO they've written me out
of their lives," then you say, "And probably their wills!" ——-
exclamation mark.

A. ' This letter was written in anger and in hast, and
upset. S0, You know, there's a pit of hyperbole in it.

Q. Okay. Well, did you know, did you have an inkling
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1 from any source, that as of June 12, 12018’ you wers written out
2 of their wililg?

3 A, I had an_intuition that, based Qn‘the fact that my

4 brothers were edging me but-of'the relationship, not telling me X
5 about traumatic eveﬁfs in their healthcare, and that the

6 communication wag spotty, that there Was a movement afoot.‘ And
7 for the last few years, there was, in the back of my mindg, "You

8 know, these don't really treat me like a brother, and it's

9 really gonna pPay off big for 'enm if there's a pile of money."
10 Now, I didn't know how much oney was thare, I didn't know
11 that until r got into thig legal situation. Buf I assumed

12 there was gonna be a lot of money. And I also assumed that my

13 brothers were in a campaign of edging me out,

14 0. Okay.

15 A, 50 that was a Juess. That was a wild shot.

16 Q. Qkay. Reading g little further, the next paragraph
17 begins, "You are free to communicate, ., " The end of that

18 baragraph starts, "Ag Persona non grata in the Shoemaker

19 family, I am obviously not going to get selected for this

20 responsibility." T gather, as the words You've used indicate,
21 that you felt like You were persona non grata in the Shoemaker

22 family as of June 12th of ‘187

23 A, That's a fair assessment, yes, of the way 1 felt,
24 yes.
25 Q. All right. Let's keep thumbing throﬁgh. If ydu’ll
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1 l}p{p the ngx; couple of pages. This was a text you extracted
2 ﬁprmme from an e-mail that you sent to S5loan on April 26th of
3 2018. Would that be correct?-

4 A Yeah. I think you have a copy of the original

5 e-mail.

6 Q. I do.
7 A. Yes.
8 Q. T want to ask you about the second paragraph. It

9 begins, "I would prefer that you not show up for Peter's

10 graduation. I know that my wishes have in the past meant

11 nothing to you O hematology oncology or my father or

12 mother..." What are you talking about there, that your wishes

13 in.the past have meant nothing to your hrothers or your

14  parents?

15 A. 1'11 take them one at a time. Jonathan did not

16 invite me to hié wedding, never showed up to any of my

17 children's important events, pnever sent Christmas presents.

18 When he'd show up at family events, he was surly and demeaning

19 and disrespectful. 80, you know, that was pretty obvious.

20 My relationship with gipan over the years was

21 sometLimes very positive, sometimes not. Rut it was obvious in

22 the e-mail exchange, if you go to —-—-that e-mail was on 4/26---
23 if you go to earlier in the e-mail exchange, on...let's see. &
24 sent him in invitation on 4/17, and he was flippant and

25 - disrespectful in his response. I responded TO that on 4/18 and
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1 said, "I withdraw the invitation." He writes back another
2 flippant and disrespectful e-mail: "1y coming anyway. I'l1

3 stay in a hotel. That's when I Wrote him and said, "No, I

4 don't want you to come. Let me be cleat why I don't want you

5 o come." That'g what the genesis of that letter is,

6 Q. Okay.k The page we're looking at, the one at the top
7 says, "Text extracted from e-mail to Sloan 042618, "

8 A. Yeah, I'm looking at Your production of the original

9 e-mailj.

10 Q. I'm asking you about an exhibit to the deposition,
11 Marshall. go if ¥ou would reference —-- we've both got the

12 e-mail, I'm not gonna argue with you about that, it'stabvious

13 we do. But I'y asking you about your document you produced.

14 A, All right,

15 0. S0 if you look at the third paragraph: "I wanpa

1le focus on my son's considerable achievement, ., 6 » That Paragraph?
17 A, Yeah.

18 Q. You go down to the last line, beginning, vr have

19 also, and more blatantly..." See where I'p reading?

20 A. Third paragraph, .,

21 0. Third baragraph down. The paragraph starts, "I want

22 to focus on my'son's congiderable achievement..."
23 A. Yes. I see it.
24 Q. That Paragraph, the last line in the paragraph

25 begins, "7 have also, and mere blatantly, failed to build a

PR TR
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1 bridge with Jonathan, and now with my mother and father, with

2 whom visits and phone calls have become openly hostile on their

3 part...” .
4 Now, I was under the impression that they weren't
5 returning your.calls around this period of time. And maybe

6 i've gof my timeline off. Were Yyou having openly hostile phone
7 calls with ybuflmother and'féther in or around April of '187
8 | A. No. My father wrbte me some hostile e-mails, to
5 which i've\previously referred. This letter wés sent in upset
10 and some of these statements are overly bread.
11 Q. okay. So 1s it incorrect that visits and phone
12 calls have become openly hostile on your parents' part as of
13 when this e-mail was sent to Sloan?
14 A. The last visit to my parents before my father died
15 in November of 2017 was civilized -~ civil. Yes. S50 it was
16 not openly hostile.
17 Q. Well, I just wanna make sure I understand, Marshall.
18 .. So if you had this to do over again, would you delete that
19 phrase, swith whom visits and phone calls have become openly
20 hostile on their part"? 1Is that no longer an accurate
21 statement?
22 A. No, it's not accurate. My father would dgo off the
23 deep end and write me hostile notes sometimes, but the visits
24 weren't openly hostile, no.

25 Q. All right. Go 1ook at the next paragraph, that

SHOEMAKER V. SHOEMAKER, et al

2D. SUPP. ROA 632





JAMES MARSHALL SHOEMAKER, ITT
July 24, 2020

Page 79
1 starts, "I believe my father will go to his grave a miserable
2 practicing alcoholic..." ang take a look at the...I believe
3 it's the second to last sentence in that baragraph, 1t begins,
4 "They will 90 to their gravesg knowing..." gee where I'm
5 reading?
6 A, Yeah,
7 Q. "They will go to their graves knowing.damn little

8 real experience of felt love, and much more experience of

10 towards Jonathan'g treatment of me ---hostile, political,

1 without any love whatsoevepr--- also féods into the Shoemaker
12 family mythology that 'Marshall is the only one with problems,
13 the rest of ug are fine,'»

14 Tell me about this Shoemaker family mythology that'sg

!
I
|
;
f
!
9 constant intoxication, and it is unnecessary., Your stance F
|
?
k
b
15 reépresented by what you've got in quotes there in your e-mail, f
[
16 A, It's alcohol systems theory. rhe children get ;
17 labeled, One's a hero, one's 4 SCapegoat, one's g clown. T
18 became the SCapegoat: .
19 Q. And Scapegoat to me implies blaming-someone for

20 things that weren't thejr responsibility.

21 A, Correct,
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1 inherit money. That distinguished me from my brothers. I also
2 did not allow my father to physically intimidate me or demean
3 me in others' prqsence, which is how we wWere raised. Sloan

4 received the same treatment. My mother did, too. Not

5 physically, put in her personal demeaning. Jonathan escaped

6 that.
7 So when I got sober, people, instead of sayind,
B8 "fhat's wonderful. What a wonderful thing for somebody to get

9 a spiritual program like AA that creates such great results,"”
10 it was, like, "Marshall ‘s not an alcoholic, we're not

11 alcbholics, it's embarrassing, don't talk to the neighbors, why
12 do you bring that up?" That's their reaction.

13 Q. Reaction to you. Why do you pring this up?

14 A "thy do you bring this up?"

15 0. okay. X

16 A And, like a 1ot of Southerners, who are full of'

17 ignorant religious views, they looked at alcoholism as 4 sin as

18 opposed to a. disease. and, therefore, they were very

19 judgmental about me deciding to stop drinking and advocating
20 that others do the same in the family.

21 Q. anything else you were a scapegoat about in the

22 shoemaker family nmythology?

23 A. Yeah. When my father would start perating people at
24 the dining room table, oOr pullying people, 1T would stand up to

25 him. And people can interpret that in two ways: Marshall's
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causing problems, or Jim Shoemake{'s being a buliy. They
didn't wanna take rmy dad on. He was a big, aggressive,
dominant person. It was much easier to blame me for the
conflick,

Q. So, in your opinion, you were being wrongfully
blamed for conflict, when you were really Jjust trying to get
them to address their problems and ---

A, Or start treating me in a decent manner, Like the
conversation around divorce,

Q. And I haven't Seen that referenced in the documents,
This conversation around divorce, you were upset that your

family was bringing Up your and Amelie's divorce? I'n just

lost on ~---
A, Yes. Yes. ang other people's divorce,
Q. All right. They liked to bring it up in

conversation and ---

A, My mother liked to bring it up, yes,

Q. And was this after y'all are divorced she would
wanna bring it up? |

A, Yeah, Well, no, when I wag going through Problems
with Amelie, she inserted herself. She wag 3 very negative
influence on my relationship with my ex-wife.

Q. You might be trying to work it out and your mom wasg
advocating divorce? 71g that ---

A, Yeah., ang she's inserting herself and eXpressing
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1 ) opinions to my ex-wife which she's not communicating to me.
2 She's just playing a very negative role. A manipulative role.
3 Manipulative and controlling.
4 Q. When did y'all get divorced, by the way?
5 A. 2005. My parents were of the generation that

6 divorce was some sort of moral failing, and was & shameful

7 thing for everybody in the family, and that I had brought shame
8 on the family by getting a divorce.

9 Q. 50 you were -~~~y words--— you were criticized, not
10 praised, for going through AR and getting a handle on the
11 alcoholism and advocating for others to do the same, and you
12 were also criticized, not praised, for realizing that if two

13 people can't get along to a certain level, divorce is what

14 you ——~

15 A. Correct. Exactly.

16 Q. and then on your document you produced you reference
17 aloan's reaction. We've actually got his e-mail in another

18 exhibit. Let me go back, Marshall, if you would, to the very
19 first document, the letter from Uncle Ned, on March 7, 2019.

20 A. T don't really ——~ 1 have to get my own coples,

21 because I can't*read the copies in this packet.

22 Q. Well, I had attempted to replace Ned's March 7, 2019
23 letter in your stack and John's stack with a better copy -

24 A. 1 don't have that. I have my OWIl COPY-

25 Q. Well, that's fine. That's fine.
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some of these, if you can't --- if it's too blacked
out to read, let me know.

are more legible,

MR. HAYNSWORTH: And, Irveta, when you hit on

it just didn't work out too well.

Q
A
Q.
A

Q.

indicates,

Sloan and a stranger were here for dinmer." Do you know who

So, yeah, Marshall, grab ---
I have it. March 7th, 2009.
2019.

Yeah.

Ned acknowledges your March 5th letter and

"Last night" ---I guess March 6th--- "your mom and

the stranger was?

A.

Q.

No.

"Your and my correspondence was not mentioned.” Had

My copy and Marshall's copy

When I went to make:a better copy,

you asked Uncle Ned to keep in confidence that you were

communicating with him around this time?

Al

that we were talking about the behavior of other family members

No, but it was in the nature of the communication

and didn't want that information to be misused.

Q.

down, begins, "I think you genuinely feel strongly..."?

Al

Q.

unlawfully, disinherited you in his Will.

Got you. Okay. I guess the third full paragraph

Yes.

", ..that your late father unwisely, perhaps

N
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I think you'll be wise to accept as a fact that for several

years he thought that you did things that so offended him he

thought it wise for him to disinherit you."

Now, can you tell me what your uncle's talking about

that for several years ---
A, No, T don't know what he's talking about there,
Q. bid vyou ever ask him, after you got this letter,

"Ned, what do you mean for several years Dad" -~-

A, No, I didn't ask him.

Q. Can you think of what he could possibly be talking
about ---

Al No.

Q. —-—- that for several years yoﬁr dad --- okay. Do

you know if your dad ever discussed with Ned his intentions as

Lo you and your inheritance?

A. No, T do not know.

Q. Okay. Next paragraph: "I sense that you're
planning to contest the Will. Even if there was undue
influence affecting revisions of the Will, I think you'll be
unable to get the judiciary to rule in your favor."

Did you ask Uncle Ned what he meant by that

statement?
A. No, I did not.
Q. Uncle Ned attended the hearing that you have

attended in Probate Court since this lawsuit was brought.
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A, Yes.

0. Did you and Uncle Ned not discuss, either before he
came to court with you or after, some of the things in this
letter that he alluded to?

A. ° We talked on the phone quite a bit over this time
period. But I didn't know he was gonna show up in court that
day.

Q. But when y'all talked over the phone a good bit, it
never came up in conversation what he meant by your dad had
thought for se%eral years that you'd done things to so offend

him he thought it wise to --- :

A. No. Apparently, my father complained to several
people.

Q. About you?

A. Yes. Abcout our relationship.

Q. "If your contest fails, your expense of the

litigation will be significant. More importantly, failure will
have a negative impact on the status of your long-troubling
mental health. I urge you in your best interest to abandon any
plans you might have to contest his Will."

Well, we wouldn't be sittimg here today if you had
taken Uncle Ned's advice and not contested your dad's Will.
But what I'd like to ask you about isg his reference here that,
if you did, and you lost, "failure would have a negative impact

on your long-troubling mental health.™ Do you know what Ned is
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) alluding to by that phrase?
A. I don't really know, no.
Q. Okay.
A, I mean, I've been open about being in recovery.

And, again, in the Shoemaker and Sloan world view, alcoholism

is not talked about, it's not seen as a disease, and people who

have drinking problems are not encouraged to get sober. As

matter of fact, you have a document in which my father sent me

a disparaging article about AA. Uncle Ned lost a child to
alcoholism. But he didn't -~- the family doesn't talk about
Courtney dying féom alcoholism. They said, oh, he got
infection because his leg was amputated. Tt's typical South

denial about alc?holism.

Q. Did you'share with your Uncle Ned --- well, let m
back up. So I assume by your answer that you believe his
phrase "troubling mental health" related to your alcoholism
efforts to get straight.

A, Correct,

Q. I assume you did not share with Uncle Ned anythin

about depression, or being treated for it, or things of that

nature.

A, No.

Q. When you and Ned have been talking about this
situation, initially trying to have a meeting with your mom
figure out some solution ---you obviously talked to him afte

SHOEMAKER v. SHOEMAKER, et al
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b
you found out what happened--- 1 presume y'all have still been
talking. You said you didn't know he was gonna come‘to the
hearing. Were y'all still communicat%ng around the time the

hearing was held?

A, Yeah, but not frequently.

Q. Did he just show up? Or ---
A. Correct.

Q. You didn't know he was coming?
A, Correct.

Q. Do you know how he knew what time the hearing was?
A, He was following the postings on the court website.
Q. Fair enough. Did you ever talk to Ned about whether

he had any information, medical information, related to your
dad's condition at or about the time he executed his Last Will
and Trust?

A. No.

Q. Did your Uncle Ned ever express to you —--- well, let
me back up. Did you express to Ned your opinions that your

father lacked the capacity to do his final Will and'Trust?

A. Did I express that?

c. Yeah.

A, I think so, yes. I mean... Yes.

Q. Do you have any knowledge as to whether your Uncle

Ned has seen a copy of the Petition that you filed in the

Probate Court?
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A. I think so. He got it -~-- well, I think he got it
from the court, but he also got it from me. As soon as the
lawsuit happened, because he knew I was getting ready to file
it, he asked me for copies and I provided him copies. I sent
him an entire document of the pleading and exhibits.

Q. All right. And did you and he have conversations
about the stack of pleadings you sent after he'd seen them?

A, No, not in de --- no, not that I remember.

Q. Did you ever ask Uncle Ned if he knew of anyone who

could help you establish the allegations ycu had put in ---

A, No.

Q. =~ -—-=- your Petition?

A. No.

Q. Okay.

A I looked to him for emotional support, which he has

offered. I did not try to embroil him in the lawsuit.

Q. Let me switch gears for a second. And you may have
to fill in the blanks because I'm not super-familiar with it.
But Ned and your mcem are brother and sister.

A, Correct.

Q. And their dad, your granddad, left you and Jonathan
and Sloan some money.

A, Correct.

Q. And you used some of that money, I think, to attend

Princeton and do some other things in college, I seem Lo
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recall., Maybe that's wrong. It's not important. But yourn

grandparents left you some money and your. two brothers some

money.
A, Yes.
Q. How much were you left?
A. There was an educational trust fund that I think.

paid for Christ Church and college. &aAnd I think my dad gave me
a hundred grand when I was twenty-twe and living on the West
Coast. I inherited three batches of money: 200 at 25, 300 at

30, -and 400 at 35.

Q. Okay.
a. My father and David Freeman managed the Trust.
Q. Did you ever get crossways with your father or Mr.

Freeman over their management of your trust?
A, Well, that is an interpretation that I think my
father took. However, that's not the interpretation I would

have. .

Q. Okay. Well, without anyone interpreting it, tell me
about the events that you interpreted one way and your father
interpreted ancther way relative to gour dad's involvement in
the management of the Trust.

A. Let's see. In the spring of '94, I graduated from
business school. Shortly thereafter, I wrote my dad a letter
saying, "Okay, I know I'm getting the last distribution of

Grandfather's Trust on my. birthday in December of '94. You've
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1 sent me some documents about property that I own with my
2 brothers in the Trust. I would like to divest myself of that
3 property. Please tell me some more details about it." I think
4 it was a gas station or something.
5 . In the next letter --- he didn't acknowledge my
6 letter. The next letter I got was, "Oh, okay, we signed a
7 long-term lease with So-and-So." So I wrote him a letter and
8 said, "Dad, you just signed a long-term lease and I'm trying to
9 get out of that property. Why did you do that without
10 communicating with me?" And I think he wrote --- I don't know
11 if he wrote back or not.
12 So I went to a buddy of mine, a lawyer in Oakland,
13 and said, "How do I get out of this?" Most of the money was
14 gonna be in financial assets, so easily transferred. 7T didn't
15 wanna be a property owner with my brothers and be under my
16 father's thumb, so to speak. Because I felt sort of like I was
17 on an allowance until age 35. And so I asked Lhe lawyer, "What
18 can I do to get out of this?" And he said, "Well, contact a
19 realtor in South Carolina."™ Which I did, I contacted Howard...

20 I forgot his last name, he worked for Brad Halter at Caine.

21 Q. Hill?
22 A, Huh?
23 Q. Hill?
24 A, Yeah, yeah. "And can you please give me an

25 assessment of the value of that asset?" And he said, "I don't

SHOEMAKER v. SHOEMAKER, et al
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know, it's worth 150." So I wrote a letter to my brothers and

said, "You know, how about you buy me out for 40 grand or
something? Make an attractive offer to be bought out." Well,
when ~-- but my father --- the lawyer also wrote my father a
letter and said, "Marshall has a desire to be free and clear of
any financial entanglement with his brothers when the estate is
distributed. Could you please give us information?" Dad,
which he ténded to do, if challenged, he went ballistic. He
produced boxes of documents of his management of the Trust over
the years, his and David Freeman's, as if we were suing him in
court. All my lawyer did was write a letter, because my father
wasn't communicating with me at the time. And then we started
to --~ then, as it became close to my birthday --- I was kinda
shocked, because my father --- actually, I called him in the
fall of '94, and he said, "I can't talk to you." I said, "Why
can't you talk to me?" And he said, "You sued me." I said, "I
didn't sue you, I asked you for information about the Trust."

"Well, your lawyer contacted me." So he went over the deep

end. '

As a matter of fact, my son was born in August of
'94. My father didn't come to the West Coast, like my mother
did, to visit my son when he wasg borni He was doing one of his
sort of petulant, vyou know, "Fuck you, Marshall" --- excuse my

language.

Can she not put that in the thing?

i
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1 Q. Well, she's supposed to put down everything
2 everybody says in the record. But don't worry, Marshall, you

3 will not be the first person to cuss on the record. And I have

4 actually used the F word on the record, so no big deal.

5 A. Okay.

6 Q. No one's gonna think ill of you.

7 A. Thank you.

8 Okay. 5o basically he's ramping up. He's offended.

9 and I don't know what to do. And then suddenly T get a letter
10 where he's gone in front of the Probate Court, Diane S3Smock ---
11 Brad Wyche's wife--- and asked her to say the money was
iz appropriately managed, there's no problems here, everything's
13 fine. And I was just shocked. I was just shocked he went in
14 front of a judgej I was shocked that he went in front of a law
15 partner's wife. I mean, I was just shocked.

16 Well,‘six months later, you know, I'd calmed down.
17 I realized, okay, maybe I shouldn't've --- maybe I should've
18 tried to handle that directly and not get a lawyer. Maybe I
19 should've foreseen that he was gonna feel threatened or

20 something. So I went —-—- on one of my flights back to South

21 Carolina, I went to him and said, "Dad, I'm sorry about our

22 conflict over the last distribution of the estate. How much

23 did it cost you? 1 wanna make amends." He said fifteen
24 hundred bucks. I wrote him a check for fifteen hundred bucks.
25 Q. I wanna make sure I wrote down what I think you said

SHOEMAKER v. SHOEMAKER, et al
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correctly. Did you say, when you were talking about your
lawyer buddy writing your dad a letter --- did you say your
father was not communicating with you at this time?

Al When he received the letter from a lawyer, he
stopped communicating with me. And I called him up and said,
"Dad., What's going on? How ya doin'?" "I can't talk to yosu."
He said that. I said, "Why can't you talk to me?" He said,
"We're in a lawsuit." I said, "A lawsuit? Rich just wrote vou
a letter. He's a friend of Amelie's and mine, he Just wrote
you a letter to try to negotiate out of this thing. But he
went nuclear,

Q. Didn't communicate with you further about the issue.

A. Not for six months or longer, until I reached ou=x
again after it was resolved. n

{Off-record discussion regarding
lunch recesst
(LUNCH RECESS - 11:45 A.M. TO 12:18 P.M.)
Mf. Haynsworth Resuming:

Q. Marshall, the next document I was going to ask you
about is in that same batch of Exhibit 3a, the deocuments you
produced. 1It's kind of towards the end. It's the e-mail from
Dad --- you've captioned it "email from dad re polly's injury."
It's about when she fell and he said, "I got my hands full,

y'all, don't call...” If you're just thumbing through the

documents, there's an April letter from you to Uncle Ned:

L
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"Thanks so much for sending along so quicklyf.." The next
document is from Sloan to you:; "Hi Marshall. Yes, it does
sound like a fun weekend." The next one is April 8th, 2018, to
James Shoemaker, Mary Shoemaker: "Dear Dad and Mom..." I

think maybe another copy of that same letter, and then behind
that is "email from dad re polly's injury." It's the page
before the handwritten ---yours will be illegible hecause of
the copy--- the handwritten letter on Wyche lettefhead.

A, "Polly had a terrible fall..."

Q. Yep. That's it. And at the very top, "email from
dad re polly's injury." Yeah, that's the next one in our
sequence that we'll be starting on.

A, Okay.

0. Marshall, we've talked a couple of times about this
situation and this e-mail and this event with your mom injuring
her eye very badly. And I think that you were telling me about
this situvation from the standpoint that you didn't really know
it was going on,*and when you finally found out, you discovered
that your brothers had already gone to Greenville. I think
that's the context ---

A. Correét.

Q. --- in which we were discussing this e-mail.

I wanted to ask you a gquestion about some of the
people copied on this. The person that your dad sends it to,

and then everyone else is a CC, was to Ben Clauss. Do you know

SHOEMAKER v. SHOEMAKER, et al
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A, He's the money manager at Merrill Lynch who took

over for Niles Ray, I believe, in managing my father's money.

Q. Have you ever talked to Ben?

A, I met him at my father's funeral.

Q. Okay. Short of that, have you ever ---

A. No.

Q. --- talked to him?

A, No.

C. Do you know what knowledge he has, if any, about

your dad's wishes as far as his estate was concerned?

A. No.

0. Do you know whether Mr. Clauss has beenlprovided
with any documents from your father that express his wishes as
far as where his asseté went‘upon his death?

A, I think I saw an IRA document somewhere, a document
you produced, that's about it.

Q. James Warren is the first CC. Do you know who Mr,
Warren is?

A, No, I don‘t.

Q. Appears to be somebody at Wyche. Leslie Moore, who
was at Wyche and at this point in time was with her and David
Freeman's firm, Freeman & Moore, she is also copied. Do you
know why your dad copied Leslie?

A. No.

SHOEMAKER v. SHOEMAKER, et al
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1 Q. Do you know about any conversations, if there were

2 any, between Leslie and your dad about your mom's injury?

3 A, No, not specifically.

4 Q. Okay. How about Niles Ray, do you know who that is?
5 A. Yep. Money manager at Merrill Lynch.

6 Q. And then it appears to have you at gmail, and

7 Jonathan and 3loan, and Katy Spicuzza is your dad's sister,

8 right?
! Al Correct.
10 Q. and then Amelie would be your ---
11 A. Ex-wife.
12 Q. ~-~- ex-wife. And you told me, y'all got divorced

13 in,...when? '107?
14 a. 2005.
15 Q. 2005, I'm sorry. Did Amelie remain close with your

16 parents even after y'all were divorced?

17 A She remained in communication with them, yes.
18 Q. All right. Can you think if -~- well, let me back
19 up. Do you think that --- she remained in communication with

20 them, was she close to them? Did she talk to them often? Or
21 do you know?

22 A, I don't think often, but regularly.

23 Q. Do you know why your dad chose to have her as one of
24 the people he included to notify her and these others,

25 including you, about Polly's fall-?

SHOEMAKER v. SHOEMAKER, et ai
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A. She is the mother of his grandchildren. So she's in
the loop.
Q. Okay. And I don't know how legible your copy 1is,

but the next document over is the handwritten letter your dad
sent you 8/12/107

A, Yeah.

Q. I think you talked about this letter with me earlier
and you referenced it, I think, in your Petition. And I don't
wanna put words in your mouth, which is why I'm going to ask
you: What is the significance of this letter? I think in the
Petition you said this was an example of the love and affection
and equity that your dad had previously expressed. But I don't
wanna misstate it. What am I to conclude from this letter as
far as you and your dad's relationship was concerned?

A. That he was trying to protect my children's
financial interest by not having them claimed by a potential
partner of mine, since I was going through a divorce; and, in
hindsight, he would have just given a third to me outright. - So
maybe he would've --- he's saying, "Well, I'm sure you would've
taken care of them and I wouldn't've needed to protect them
like that, from your potential divorced spouse.” Because my

ex-wife took half of my inheritance from my grandfather.

Because I put it --- I mistakenly put it in joint custody in
California.
Q. Fven that final 400 or whatever that you were gonna

SHOEMAKER v. SHOEMAKER, et al
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get from =---

A. Yeah. I loved the woman. I trusted her. And I put
it all in joint custody and she took half of it. She got 800
grand when she left me.

Q. Okay.

A. So he was aware of my lack of caution in sharing
money with spouses who then might leave and take a chunk of
money: S0 it was smart, in a way. Let's see. (Reviewing
letter) Explains the tax impact. Shows some respect for my
relationship with my kids, giving me the right to break the
information to them, "if you want. Love Dad." I thought it was
a very decent letter.

Q. all right. As of the date you got this letter, what
was your understanding as to what Sloan and Jonathan were gonna
get out of your dad's Irrevocable Trust?

A. I had no understanding. Because we never openly
talked about my father's assets or his estate plans. This was
the first I'd ever heard of his estate plans.

Q. and when you got this letter and saw that your dad
said he'd put a sixth interest of what he was leaving --- that
your kids were gonna get a sixth and you were gonna get a
sixth, and that if he had it to do all over again, he'd give
you the whole third, did you have any conversations with him
after you got this letter? "Well, hey, Dad. I got your

letter." You know.

SHOEMAKER v. SHOEMAKER, et al
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A, I talked to him. I think I wrote him. I got a
letter right after from Cary Hall and Leslie Moore explaining
the mechanism of the Trust.

Q. And at what point in time, if any, did you become
aware of what Sloan and Jonathan were getting out of this
Trust?

A. © In December of 2018, when I started to communicate
with Ms. Moore about my father's estate information, I started
to get some kind of inclination about what was going on.

Q. Oh. And I won't go pull it unless we nave to. But
in your Petition, towards the end of it, one of the things you

'
requested was replacing Leslie as PR of your dad's estate. And
1 believe that one of the things that was concerning for you
was Leslie communicating...how close ghe was with your folks on
a personal basis.

A. Yes.

Q. How was that problematic, if the person that your
mom and dad had named as the Trustee of the Trust, or the

Executor of their estate --- how is it that that person so

A. Because I think it was in the Same communication
that she expressed a certain amount of animus towards me; and,
therefore, I saw her as choosing not to be a detached
professional about a financial relationship and basically

|
}
|
|
{
named being good friends with them is problematic? P
II
|
presenting herself to have a personal relationship and [

Lozt
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1 ) therefore not acting in the best interest of everybody, which
2 was my father's children and his grandchildren.

3 Q. So you believe that the Trustee of his Trust or the
4 Executor of his estate had some legal obligation to look out

5 for the best intérest of the children and grandchildren?

6 A, Correct. And I also believe that, to be blunt, she

7 failed in her role as a professional in advising my father when
1]

8 she allowed him at the last minute to take this action, because

9 of the very negative effect it would have on his family. And
10 what do we have now? We have a lawsuit. We have a lot of

11 money being spent. We have a lot of acrimony. There's

12 financial divisions, emotional divisions, relationship

13 divisions. Angd all of this could've been avoided. And if the
14 goal was to treat his three...l don't know, the legal term is
15 stirpes or something...to treat them equally, then many people
16 have commented to me, "Well, I don't know he didn't just leave
17 it all to your children, then. If he wanted to ex you out of
18 it, why not leave it all to your children instead of dumping it
19 over to the other sons and their children and their children’s
20 children?" 2nd then other people told me that typically in

21 situations like that, they set up --~ they throw a bone. They
22 say, "Okay, give Marshall 500 grand if he doesn't contest the
23 Will and not if he does contest it." And they film the

24 execution of the Will. So, to me, the whole situation showed a

25 lack of ethics on her part.

SHOEMAKER v. SHOEMAKER, et al
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1 Q. As we sit here today, you have absolutely no idea
2 what conversations Leslie Moore and your father had about the
3 wéxecution of his most recent testamentary documents, do you?
4 A. No, I do not. I draw my conclusion on her allowing
5 herself to become involved emotionally sometimes in the ups and
6 downs between my father and then taking the liberty of
7 communicating it to me. So I draw my conclusions that she did
8 not act in the best interest of either my father or his heirs.
9 Q. Well, if your father had expressly told her to
10 prepare a document cutting you out, and she followed his
11 express wishes, then, as to your father, she would have done
12 exactly what he asked of her; right?
13 A. Well, it's my contention that he was not in his
14 right mind. I think any rational person who looks at the
15 history of all this and what happened, and if we ever get the
16 pharmaceutical records we'll show that he was strung out on
17 painkillers and that's why he broke his hospice and went back
18 to a hospital and fired his hospice caregivers. He was out of
19 his mind. He was in agony. And for Leslie to allow that teo
20 happen was unethical. He didn't even initialize every page on
21 his Last Will and Testament, as he did on all the other
22 documents, So her behavior --- and there is one redeeming
23 person here. Carl Muller, in his affidavit, said --- at the
24 end of his affidavit, he said, "I will do whatever I can to

25 reunify this family from this terrible situation of this

i
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1 ) conflict. So one perscon out of the so-called ethical

2 professionals alluded to the bigger picture here, as opposed to
3 nsoraw Marshall, write him out of the Will."

4 Q. Well, Marshall, what is it you would have wanted all
5 these professionals to do? To talk your dad out of cutting you
6 out so as not to create dissention amongst the family?

7 A. To talk him out of taking an irrational action on

8 his death bed that went against his long-term wilil, which was,
9 he loved me and I loved him, and I was his son and it was not
10 based on one tiff e-mail exchange between two of his sons. It
11 was not a rational response to cut them out of the Will.
12 Q. Well, Marshall, you would agree with me that you are
13 now aware that 2018 is not the first time your father or your
14 mother had treated you differently than your brothers as far as E

15 their estate plan was concerned.

16 A. No, I'm not aware of that.
17 Q. Well, let's use this 8/12/10 letter. Do you now
18 know --- or do you? Do you know what Sloan and Jonathan get

19 out of the Irrevocable Trust? How their interests ---

20 A, I think Jonathan gets a third distributed outright
21 and Sloan gets a third managed or something.

22 Q. Okay. Used to be. Sloan gets his outright, too.
23 So both your brothers get one third. Back in 2010, you were

24 not getting an equal share with your brothers, were you?

25 A. I don:t understand your point. It's obvious here

SHOEMAKER v. SHOEMAKER, et al
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that me and my children are getting a third share, together.

Q. But Marshall is not. Marshall is not being treated

the same as his two brothers, Sloan and Jonathan.

A, Yes —=-
Q. -~ Marshall's getting a sixth.
A. And it's explained, because T was goirig through a

divorce, and then it's later explained that he would do it
differently otherwise. What is your point?

Q. Well, my point is, Marshall, you keep alieging to
the court that for the last twenty years your Ffather has
treated vou and your brothers exactly fairly. Everyone is
gonna get the same thing. "We're three children, our father
loved us all equally, he wanted us to split everything
equally." So my point is, this very letter you got in 2010
Says you don't get it split equally; you get a sixth, not a
third.

A. I think you're ---~ well, do you have a qguestion?

Q. Yeah. Are you aware that your father did not treat
you equally with your two brothers as far back as 20107

A, No. Because six months before he died he reaffirmed
Wills that treated me equally,

Q. This Trust still treated you differently...one sixth
instead of a third; correct?

A. And the letter said he would have done differently

if it weren't irrevocable.

SHOEMAKER v, SHOEMAKER, et al

2D. SUPP. ROA B57






JAMES MARSHALL SHOEMAKER, III
July 24, 2020

Page 104
1 ) Q. Okay. Are you aware as to whether your father had
2 cut you out of his estate plans any earlier than 20107
3 A, No, I'm not.
4 . Q. You believe the reason your father cut you out of

5 his estate plans is he was infirm mind and not able to make his
6 own well-reasoned decisions; that, due to pressure from your
7 mother and your brothers, and due to his condition and

8 medication, he was so weak of will that he was not able to

9 execute the documents expressing his wishes. Is that correct?
10 A Correct.
11 Q. That weakness of will that made him so susceptibie

12 that he's not really wanting to execute, he's executing into
13 what he's been pressured into executing...when did that level

14 of weakness start for your dad?

15 A. T don't agree with your statement there.

16 Q. Okay. Well, tell me why your dad's will is no good.
17 A, 1 keep going over this over and over agaln. So at
18 some point you're just gonna have to accept my answer. He was

19 dying. suffocating. He was going in and out of hospice. He
20 was on painkillers. He was at the end stages of alcoholism,

21 My two brothers provoked him. My mother was verifiably nuts at
22 this point. The people around him were not acting in his best
23 interest.

24 Q. Tf he had cut you out of his estate twenty years

25 earlier than 2018, what could the possible explanation for that

SHOEMAKER v. SHOEMAKER, et al
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1 ’ bez

2 A. I have none. It's a hypothetical that doesn't

3 exist.

4 Q. It's actually not a hypothetical. If you'll review

5 the documents that T produced to you in discovery, you will see
6 in fact, Marshall ---
7 A. What documents?
8 Q. All the IRA documents, Marshall. There are hundreds
9 of them. From Ben Clauss., I can go up and look at the e-mailsg
10 and mail transmitting them to you. So you're sitting here
11 today saying you do not know, as a factual matter, that your
12 dad cut you out of some of his estate plans decades ago?

13 A, I don't think that's a factual matter. Because I've

14 seen the iterations of his wills and his trusts and they all
15 affirm it up to three weeks before, and that's what I'm going
lg on.

17 Q. Have you ever seen his IRA designations? Where you

18 indicate who you want to inherit your individual retirement

19 account upon your death?

20 A. © I've seen some of them.

21 Q. The ones you've seen,’does it show you getting ---
22 A. I don't remember,

23 Q. ~-- the same share ---

24 A. I don't remember.

25 Q. “77 as everybody else? “

SHOEMAKER v, SHOEMAKER, et al
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1 ) A, I don't remember. :
2 Q. Well, assume for purposes of my question ---
3 A. I'm not assuming anything.
4 Q. Marshall.
5 A. You're just trying to box me in.
6 Q. Marshall. If you wanna get in an argument again
1 about how this process works, we certainly =---
8 A. What*s your guestion, Knox?
9 Q. My question is: Assume for purposes of my question

10 that the documentation regarding your father's wishes showed

11 that twenty yeaés ago, give or take, he treated you less

12 favorably than your brothers. Would you agree with me that, if
13 that is true, if my hypothetical is true, the reason your

14 father did that could not possibly be that he was of weak mind,

15 on his death bed, heavily influenced by medication?

16 A, I do not assume that and I do not accept the

17 hypothetical. That's my answer.

18 Q. Okay. Hypothetically, if he did it, what would be

19 the reason? Can you think of any?

20 MR. BLINCOW: Object to -—-

21 A. I don't engage in hypotheticals.

22 Q. Marshall. The rules allow me to ask you a question
23 and have you assume —-—-

24 A. The answer is no.

25 Q. -—— for purposes of -—-—

SHOEMAKER v. SHOEMAKER, et al
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A. The answer is no.

I haven't finished my question, sir.

L e

A. (Laughing)

Q. And the rules allow me *to ask you to assume for
purposes of my question certain facts. I'm not asking you to
agree with those facts, I'm asking you.to make the assumption
for purposes of my question that those facts exist.

A, Really?

Q. Yeah, Marshall, really.

50, if your dad cut You out twenty years ago, would
you have any explanation for why?

A, I have no proof he cut me out. I'm not gonna assume

a hypothetical that doesn't exist, That's your answer.

. Did you and your dad get along well twenty vears
ago?

A, What date are you referring to?

Q. Generically, twenty years ago. Twenty-five years

ago. Over the course of your adult life, have Y¥ou and your dad
gotten along well the majority of theatime?

A, Ygs.

Q. Okay. Did you threaten to beat up your father when
they lived on Pine Forest Drive, back .in the garden your mom
and dad used to have in the back vard?

A. I told my father to get his finger out of my face or

1 was gonna break it off.

SHOEMAKER v. SHOEMAKER, et al
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Q. Okay. And tell us about how that little discussion §

came up between you and your --- i

A. T don't appreciate your sarcasm and belittling word %

choice there. |
Q. Marshall. I'll be brutally honest. T really don't

care what you think, I'd just like you to answer my question.
&
A. 1 don't care what you think, either. You're being a

hostile, offensive, harassing attorney right now. And there

are rules againgt that in depositions. I read about it.

Q. Well, why don't you rell me, then, what the rules

allow at this point.
MR. BLINCOW: Ask him a gquestion and let's

get back on rrack, please.

Q. Wwhat led up to your telling your father you were

gonna break his finger off when he stuck it in your face in the

garden of your parents' house on —--—

o R T

A. I was visiting my parents with my children and we

were in the back yard. And he made some comment about

Jonathan, and 1 made some comment about Jonathan, And he

stepped towards me, physically got into my space, and waved his

finger at me. And I said to him, like I'd say to any man

any situation whe steps into my space, "Get out of my face or

you're gonna get a negative reaction."
Q. Okay. And approximately when was this?

A, I don't know.

SHOEMAKER v. SHOEMAKER, et al
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to the Poinsett Club for lunch afterwards. I don't know.

>

=0

OO o o

Q.

left and went to lunch at the Poinsett Club with your mom and

your kids?

A.

=B & A o

is, under 5.

Q.

recognize that e~mail.

A,

Take a look, if you would, at Exhibit 4,

Page 109
Do you know the year?
No, don't know.
Do you know the decade?
I don't knoﬁ. My mdther and I and the kids went out
)
Okay. Dad didn't attend the lunch, I assume.
No.
Were Jonathan and Sloan vis$ﬁing as well?
No.
50 it was you, your ---
Children, and my mother.
——- children and your parents.
Yeaﬁ.

And did you and your dad speak any further after wyou

Yes, we did. T don't know when, but we did.

I mean that same visit, did y'all Speak?

I don't rememper.

I don't know if 1 have an Exhibit 4. Oh, there it

Take a second teo read over it, let me know if you

(Reviewing Exhibit 4) Correct. I recognize it.

PR T
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1 ) Q. about halfway down this e-mail it looks like the
2 font changes, I don't know. Anyway, about halfway down: "The

3 sad part is that the Shoemaker assholes that I grew up with..."

4 vou see where I'm reading?
5 A, Uh-huh.
6 Q. n_ . .have an incredible methodology of holding out

7 the promise of love, and more importantly money, and never

8 delivering."”

S What are you talking about there?

10 A, I'm talking about a dysfunctional family where

11 people don't consistently treat each other on a loving basis
12 and exchange a lot of hostile behavior on a regular basis.
13 Q. Well, what is this " . _holding out the promise of
14 love, and more importantly money, and never delivering." ?
15 What specific holding out of money were you referring to?

16 A. Well, that's én angry way of referring to my dad
17 demanding back the hundred graﬁd. And the cycle of

18 communication where my parents would profess their love and
19 then go off the deep end if they didn't like something I was
20 doing. Which is all about control.

21 Q. Next sentence: "The only thing .you assholes

22 deliver is withholding and judgement (sic) and delusion

23 scapegoating.”

24 vou assholes, plural, are you talking about Sloan

25 and Jonathan? Or Sloan and Jonathan and your mom and dad? Who

SHOEMAKER v. SHOEMAKER, et al
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are the assholes to which you refer?

Al Well, I'm not entirely sure, but probably my
brothers.
Q. Okay. And the delusional Scapegoating, is that

going back to what we talked about earlier, that you felt like

you were the family scapegoat?

A, Correct,
Q. Okay. ©Next sentence: "So my children naturally
seek out the love of a Sheemaker..." Which Shoemaker are you

referring to in that sentence?

A. An extended family. My children have a desire to
have a loving, extended family: grandparents, uncles, cousins,
Q. Reading on: ",..love of a Shoemaker 'extended
family' which never had any love to give, only devious family

politics and ongoing wounding (to them) by rejecting their
father.n

Can I assume there is, is that by your family ---
your mom and your dad and your brother--- rejecting you, that

has wounded your children?

A. Of course it has.

Q Did you ever talk with your children about why --~-
A Yes.

Q. T your family ---

A Yes.

Q Ckay. What did you tell your children the reason

o

SHOEMAKER v . SHOEMAKER, et al

2D. SUPP. ROA 665






JAMES MARSHALI, SHOEMAKER, III
July 24, 2020

i0

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 112

i
B

for your -—---

A, They're very familiar with my feelings about
untreated alcoholisﬁ, violence, bullying, family politics, the
impact of money. I'm very open with them about that.

Q. Ckay.

A. And I've been open with them where 1've made
mistakes, tOO.

Q. Okay.

A. Which also puts me in a bit of a different category
from the other people 1in my family who never admitted to any
mistakes in their relationships.

Q. I presume your xids are aware that you brought a

lawsuit against your ——-
A. Absolutely. Fully aware.
Q. They have an opinion whether that was a good idea or
a bad idea? E
A. Probably.
Q. Your children got a disposition from your dad of

some money upon his death; right?

A, Correct.

Q. Two £ifty?

A. I believe.

Q. Each?

A. Yeah. ;

L&)

That 250 that your dad gave your two kids directly,

T
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that provision isn't in his prior Will, is it?

A, I don't believe so.

Q. Your position is, when your dad executed his Will
leaving your two children $250,000 each, he wasn't in his right
mind. He was under undue influence, and that document is no
good, and should be thrown out, because your father was not
competent to execute the document that left your two children
$250,000 each.

AL Yes.

Q. And are they aware, your children, that you believe
your father's gift to them is invalid because he wasn't in his
right mind when he executed the document leaving them that
money?

A. They're aware that I have sought to set aside the
Last Will and Testament, revert to the one six months
beforehand that would leave 3.3 million dollars to their
father, of which they would be beneficiaries of the vast amcunt
because it would be put aside to generate income for everyone's
benefit. Yes, that's what they're aware of.

Q. Are they gonna give back the $250,000 each that the
last Will left them if you are successful in having that Will
determined to be invalid?

AL I don't know what the legal ramifications are of
that.

Q. Well, I mean, wouldn't that be fair? If they got

SHOEMAKER v. SHOEMAKER, et al
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1 money based on a Will that your dad was too mentally addled to

2 know what he was‘doing?
3 A, No, what would be fair is that I sue Leslie Moore
4 for her participation in this and have her insurance pay for

5 this mess. That's what would be fair.

6 Q. Well, that's not where we are, I guess.

7 A. Not yet.

8 Q. Oh. Speaking of suing and such things... Recently
S you have ---or your lawyer has--- filed paperwork challenging

10 your mother's estate. Correct?

11 A. Correct. That's my understanding.

12 Q. and you believe your mother was not in her right

13 mind to have cut you out of her Will?

14 A, Absolutely certain of it.

15 Q. And she was not in her right mind --- we've covered
16 why you think you dad wasn't in his right mind: because he was
17 in the end stages of dying of pulmonary fibrosis, and under

18 medication, and those sort of things. Why are your mom's

19 wishes invalid? Why was she not competent to do what she did
20 with her estate?

21 A, She had a diagnose of Sundowner's syndrome. I think
22 when we get her prescription records we'll see that she was on
23 benzodiazepines for a very extended period of time. Anyone who

24 knows my mother knows that she basically did not...she did not

25 have the ability for rational thinking, except that glimpses of
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it would appear évery now and then. And she basically had a

child-like dependence on ny father.

Q. Oh. And T apologize, Marshall, I'm doing the
jumping around that T warned I might do. We were talking about
the holding out the promise of love and money, in Exhibit 4.
And I think you said that was your way of addressing your dad
pulling back the hundred grand that he dgave you?

A. Yeah.

Q. Why did your dad ask for you to give back that
hundred thousand?

A. That was the weekend my daughter graduated from
Georgia Tech. And he got offended that I made clear at a meal
that I didn't wanna have the topic of divorce, my divorce or
other relativesg!' divorces, such as my ex-wife's sister's
divorce which was getting brought up —-v T didn't want that to
be brought up in a2 family context and have people filleted at
the dinner tabie because of their judgmental, nasty attitudes
toward people who'yve had divorces. And instead of just
conceding to, okay, let's not talk aboét divorce for the good
of the harmony of our family gathering, my father really pushed
the point. Five days later he writes Te a note saying, "You do
not honor your father or mother and if you had any honor you'd
send me the hundred grand back." After some reflectioﬁ and
consultation with my friends, I said, screw it, cowtowing to

that man is not worth a hundred grand, so I wired him the money

SHOEMAKER v . SHOEMAKER, et al
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i back. |

2 Q. And when, roughly, did your daughter graduate from i
3 college?

4 A. T think it was about five years ago. So 2015.

5 Q. Okay; When YOur dad invaded your space on the

6 terrace in the back yard and wagged his finger at you and you

7 told him to not invade your space, Wwas calling the police

8 mentioned in that conversation between you and your dad?
9 A. No. That never came up.
10 Q. So your dad did not threaten to call the police
11 when ---
a
12 A. No, he came in and said to my mother, "He threatened é
13 me." And my mother says, "You guys need to put away your
14' swords." 5o at&that particular time, she took it in context:

15 two guys butting heads.

16 Q. Back on Exhibit 4. Continuing where I was reading.
%

17 »Just fucking shut down narcissistic 'grandparents’ and mean

18 asshole 'uncles' who have poisoned any hope of a loving

19 relationship between my children's father, me, and his family."

20 The narcissistic grandparents you're referring LO
21 are your mom and dad, I presume? Is that correct?
22 A, No. I was pissed. I shot off my mouth. We can

23 dissect it if you want. It's a bit ridiculous. Yes.

24 Q. And how is it that the narcissistic grandparents

25 have poisoned any hope for a loving relationship between

SHOEMAKER v. SHOEMAKER, et al
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A, No, my brothers are the ones that peoiscned the
relationship.
o. Okay. 1I'm sorry.
A. It's very obvious in this sequence of events.
0. Okay. Next line: "yvou" ---meaning Sloan--- "and

Page 117

[

Jonathan and Mom and Dad are a tribe of mean drunks."

You have talked a lot about your views that your dad
was an alcoholic and your mom was a drug addict. I have not
heard much about you thinking that your twe brothers were
alcoholics. And maybe a tribe of mean drunks doesn't mean the
same thing as alcoholics. Are these alcoholic issues that you
were suggesting your dad needed to get a handle oﬁ and get some
treatment for, dig you have the same thoughts about Sloan and
Jonathan? Do they have alcohol issues, in your opinion?

A. I did drugs with Sioan in college and in high school
“7 well, mainly in college. I don't know what his consumption
is now. I think his behavior's a little off, but T don't know
what the cause of that is. I don't See Jonathan --- I'ye seen
Jonathan drink, I've never seen him drunk. So that was
basically talking about the concept cof mean drunks. And what I
refer to there is a family that is quite vicious with one
another, and critical, and judgmental, and has been influenced
by multiple generations of alcoholism.

Q. Okay. ©Next line: w7 highly recommend you stay the
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fuck away." I don't need you to explain what you meant Chere.

"T am contemplating, strike

fucking heart out if you show up. Nobody here needs your

'support'; you have none to

Rolling over to the next page: "I'm golng to

fucking kill you if you show up. Stay in Colorado, running

away from life, waiting for

your insanely dependent life style."
I presume the "waiting for the Patriarch to die"

means waiting on the death of your dad so S5loan could inherit

money to refund his insanely dependent 1ife style? %
A. Correct. é
Q. gloan never came to the graduation, 1 presume. %
A. Correct. |
Q. Were you in regular communication -—- when you sent |

5loan this e-mail in May of

communication with your mom

A. Yeah. You've got letters in your exhibit where T

talk about going to Ireland

girlfriend's family-—-- and keeping them up to date on visiting

old relatives. And 1 was talking to my dad on the phone. 50

the answer's yes.

Q. So, in your opinion, your family's a tribe of mean

drunks and the other things

you're still --- are you O

SHOEMAKER v.
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that, I am going to rip your

give."

the Patriarch Lo die and refund

2018, were you in regular

and dad at that point?

to visit my cousin ---1 mean my

you allude to in this lettex, but

good terms witn your folks at this

SHOEMAKER, et al
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point, in your opinion?

A. I'm on the best terms T could be, given the context,
yes.

Q. The context, meaning...?

A. Of their emotional states.

Q. Did their emotional states cause your relationsh:op
with them to degrade over time?

a, I think over the last few years of my mother's life

it became impossible to have a rational conversation with her.
I mean, you could have a conversaticn about the weather, or
what are we gonna eat, but that's about as far as it would go.

for my father, he would still talk about politics,
Or my contemporaries' athletic abilities. But we didn't have
deeply meaningful conversations with an exchange of lgve and
support and affirmation, no.

0. All right, Marshall, take a look at Exhibit 1,
Exhibit 1, I wil1l represent to .you, should be the Petition you
filed in Probate Court here in Greenville County, with all the
exhibits to that Petition,

A. Yeah,

Q. But T don't want you to believe it just because I
say it, 1I'm happy for you to review it and satisfy yourself
that that is in fact the Petition that you filed with the
exhibits.

A, Yes, it looks to me like it's complete. I haven't

SHOEMAKER v, SHOEMAKER, et al
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1 ) checked every page but...
2 Q. Okay. And we have covered some of this because the
3 interrogatories track some of the allegations of the Petition.
4 But let me get you to take a look, if you would...this would be
5 --- you've got the first two pages and then you'wve got the page
o that says npetition for Formal Hearing." It'd be Page 2. The

7 numbers at the bottom out from Shoemaker, Jr.-1, this would be

8 dash 2.

S A. Yeah.

10 Q. and at line 7, the first full sentence that begins,
11 "He was also heavily influenced by my mother, Mary Hunter Sloan
12 Shoemaker, and my twWO brothers..." See where I'm reading?

13 A, Yeah.

14 Q. Tell me what you're talking about, your dad being

15 influenced by your mother. In what way?

16 A. My mother was in a dependent relationship with,

17 basically, a guy who could be a bit abusive. And the way she
18 got power in the family was that she played the men off agalinst
19 each other. My parents were pretty good at having their sons
20 compete, as opposed to having them, you know, be in affirmative
21 relationships with one another. And my mother used to complain
22 to me about certain behaviors of my father, which I found very
23 disturbing that she was complaining to me. 50 she got power in
24 the family by being at the center of the information flow and

25 by, as much as possible, brokering the relationships between my
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1 ) father and myself and my brothers.

2 ’ Q. Sc you ---

3 A, And she had a tremendous amount of power over my

4 father. My father was the dominant, you know, alpha male

5 corporate attorney out in the world. But at home, my mother

& basically ruled the emotional environment.

7 Q. And my mistake for assuming. So this sentence on

2 line 7 of Page 2 of your Petition, "He was also heavily

9 influenced by my mother, Mary Hunter Sloan Shoemaker, and my
10 two brothers, Edward Sloan Shoemaker and Jonathan Evans

11 Shoemaker." The influence to which you refer there about your
12 mother was not influencing your dad to change his estate plan,
13 you're just talking about influence generally? Or are you

14 alleging that your mother influenced, provided undue influence
15 on your dad te cause him to change the disposition ---

16 Al Yes.

17 Q. --— of his estate?

18 . Yes.
19 Q. Okay. So your mom was one of the people who was
20 utiliéing your dad's weakened mind to convince him to change
21 his estate plans as far as you were concerned.
22 A, Yes. As attested to by her reaction to try and
23 exclude me from the funeral when Sloan put these e-mails in
24 front of her. She took great offence and went nuclear.
25 Q.  Well, two different time frames. What you just told

'
o T
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1 me about's after your dad's death.
2 A, Correct.
3 Q. I'm talking about when vour dad was still alive. Is
4 it your contention that your mother, along with Jonathan and

5 Sloan, were unduly influencing your father, because of some

6 weakened state, for him Lo do his Will and Trust, not based on
7 his wishes, but £ased on their undue influence? Was your

8 mother involved in convincing your dad to change his estate

S plan? ,
10 A. Yes. On the long-term basis, she abetted his
11 alcoholism. We had a rule at my house: Do not talk to your
12 father about a difficult topic before he's on his second
13 geotch. His son's made his Scotches for him. 5o one of the

14 way she got power was to take a guy who basically was very high
15 strung and who was mellow once he was on his second Scotch. 5o
16 she abetted him drinking because it mellowed him out and made
17 him more pleasant to be around.

18 She also abetted this sort of competitive

19 relationship between the brothers. And she did not stand up

20 for, really, me, when my brother Sloan put these e-mails in

21 front of my father.

22 C. Well, in the e-mail we're talking about, this is one
23 where you threatened to kill Sloan; right?

24 A, Right. Like two guys in a bar who are pissed,

25 screaming, "I'm gonna kill you!" Right. I didn't --- well,

SHOEMAKER v. SHOEMAKER, et al
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anyway, never mind. Go ahead.

Q. So when your father sees an e-mail that's been rut
in front of him that you'wve threatened to kill your younger
brother, and your mom is made aware of that, what is it that

»
you felt like your mom was supposed to do?

A. Well, what she did with my father i1s, she said[ "Put
away your swords." That's what I wou%d do with my children and
others. I would say, "Put away your swords. What's going on
here? Why are you guys so upset?” That's the rational
approach when people you care about are in conflict.

Q. And the irrational approach would be to exclude you
from the funeral.

A. " Yes. As a father myself, there's no reason I would
ever write off one of my children. Certainly not for some
stupid e-mail.

Q. All right. And, again, I want to draw a distincticn
between the e-mails after your dad has passed versus how he had
been influenced before. Do you know of any specific instances
where either of your brothers or your mother talked to your
father about him changing his Will or Trust?

A, No.

Q. You believe they were involved in convincing him to
de that, you just don't know any of the specifics.

A. The chain of causality's obvious, yes.

Q. Well, it's not as obvious to me, that's why I have
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1 to get you to explain some of it.
1
2 This is along the same vein. Look at the line sort
3 of in between line 17 and 18: "...collusion of my mother and
4 brothers to vilify me..."” This is on Page 2 of the Petition,

5 line 18, I guess it is.

6 A. Yeah. Well, let me re-read it just a second.
7 Q. Sure. Go ahead.

8 A. (Reading document) Yeah. Go ahead.

9 Q. "As a result of his weakened, disturbed and

10 distorted state of mind during his final months, and the

11 collusion of my mother and brothers to vilify me to, and

12 separate me from, my father, he was persuaded to sign revisions
13 of his will and trusts...™

14 Now, a couple of guestions about those lines. At

15 this point in time did your mom not like you? Why would she

16 collude with your brothers to have your dad cut you out of his

17 Will?

18 A, Because my brother Sloan shoved the e-mails in their
19 face. And they were not of sound mind, in general, but they

20 went off —-—— those e-mails disturbed them. And instead of

21 picking up the phone to talk to me about it, they just took

22 this sort of nuclear reaction.

23 Q. "I no longer wish to communicate wilh you," the

24 e-mail you got. The nuclear reaction "Dad doesn't wanna have

25 any contact” ---—

SHOEMAKER v. SHOEMAKER, et al
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A. No, the nuclear reaction is changing your estate
when he's going in and out of the hospital, and then not seeing
your son on your death bed. Can you imagine that as a Ffather,
doing that? I don't think so.

Q. I guess it would depend on my relationship with my
son when I'm on my death bed.

A, Yes. And you would judge him and condemn him and
tell him to go to hell, I'm sure.

Q. I guess it depends on how he'd been in his grown-up
years. But, hopefully, we won't be there for a while.

A. Yeah, but the facts of the matter are, that for
twenty years, the legal documents. that I have show him.treating
him in equity. So you can do whatever,you want to to slénder
me, and collunify (phonetic) me, and besmirch me, and make me

out to look like a monster, but those are not the facts.

0. I'm sorry, I don't know what collunify means.
A. Well, maybe I'm not saying the word right.
Q. All right. Same sentence we were reading: "...to

vilify me to, and Separate me from, my father, he was persuaded
to sign revisions of his will and trusts..." By whom was he
persuaded, exactly?

A. My brothers, my mother, his Personal Representative.
Obviously these other people. Maybe Carl Muller might've ---
Carl Muller, based on his affidavit, might've tried to counsel

otherwise. But all these people who you see as the good
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1 citizens of Greenville who were testifying to the righteocusness

2 of his activity.

3 Q. Let me make sure I understand what you're é
4 contending, now. So in addition to your brothers and your mom,
5 you're now telling me that Leslie Moore and others persuaded a

6 your dad to revise his Will?

7 A. No, I'm not saying that.
8 Q. Okay. Well, I'm just focusing on who persuaded him.
9 You've alleged that he was persuaded to sign revisions. I'm

10 just trying to get the limited universe of people that you

11 contend persuaded him to change his Will.

12 A. Right. My brothers and my mother.

13 Q. And the day that he revised his Will and Trust, when
14 he sat down and signed them, you hadn't talked to him that day,

15 had you?

16 A. No.

17 Q. Badn't seen him that day, had you?

18 A. No, I don't believe so.

19 Q. He didn't talk to you ahead of time about what he

20 was planning on doing.

21 A, - No.

22 Q. Didn"t call you up right after the fact and tell you
23 what he'd done.

24 A. No.

25 Q. And you don't have any information one way or

SHOEMAKER v. SHOEMAKER, et al
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another from any of the people who might have been with him,

either when he prepared the documents he signed, or he signed
the documents. You've not talked to any of them and don't know
what they know about the discussions with your dad or the
actual execution of the documents.

A. I don't know, that's kind of a big question. So I'm
not sure how to answer that.

Q. Okay. Let me try to break it into smaller chunks.

The day that your dad actually executed the

revisions to his Will and Trust, the ones that you have

challenged, that day, you didn't talk to your father; correct?

Al No.

Q. You had not seen him that day.

A, No.

Q. Or a week before, as an example?

A. No.

Q. The people that were involved with your dad, such as

Ms. Moore, in preparing the revisions to the Will and Trust
that he ultimately signed, you weren't with your father and Ms.
Moore and the others to know what the discussion was about what
was to be changed and not.

A, No.

0. Okay. You're not aware of what discussions, if any,
were had during the actual execution of the document. When he

was sitting there signing it and his signature was being
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1 witnessed,
2 A, No.
3 Q. You don't know what was talked about in the room or
4 what went on,
5 A, Well, ne, and I don't know where the room was and
6 --- no, I don't know that.
7 Q. I'm over on the next page now, Page 3. Look up
8 at...I guess it's line 4 or 5. "...my girlfriend, of my mother
9 to allow me to have access to my father's bedroom."™ And then

10 the sentence that begins, "My mother's influence over my

11 relationship..." You see that one?

12 A. Yeah.

13 . "My mother's influence over my relationship with my
14 father was undue and hostile, in large part I believe because

15 of her own untreated emotional problems, and anger at me for

16 suggesting that both she and my father required treatment for
17 chemical dependency."

18 Well, you told me that your mom was upset because of
19 the e-mails, should have been "Put up your swords," and,

20 instead, her reaction was to get very upset at you cver the

21 e-mail that you and Sloan had exchanged. If I understood you

22 earlier, that was one of the reasons she was miffed at you in
23 this period of time. Did I ---
24 A. I don't know for sure when Slecan was showing her

25 e-mails. I know that she stated in a phone call to me two days
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before the funeral that, "I'm sitting"™ --- she stated,

verbally, quote/unguote,

Sloan showed me," or "that you wrote.”" And then she was

torgqued out. I'm assuming that when she was asked to change

the Will and the estate in such a significant way some

explanation was given to her.

Q.

=0 b o} :U

change

death,

Q.

you don’'t know anything about any conversations your mom had

it.

she

%ou say when she was asked to.
She signed the document.

Yeah, but ---

Her signature's on the document.
But who asked her to change it?

Well, I...I would imagine my father asked her to

129 H

"I'm sitting here reading e-mails that

Because when I asked her about it after my father's

said, "Well, I'm sticking by my husband.”

But you don't know --- Jjust like with your father,

with anybody.about the changes she made to her estate plan.

A.

plan, I don't know what you're talking about, other than the

#

Well, I don't know, but when you refer to her estate

documents I have for their joint estate plan. I have no
A1

knowledge about it.

Q.

Well, what I mean is, Marshall, you now have brought

--— or John has filed a separate lawsuit challenging the Will

of your mom. Okay?

A,

Correct.

SHOEMAKER v. SHOEMAKER, et al
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1 ] Q. Different. The fight we're in today is the Will and
2 Trust of your dad,
3 A, Okay.
4 Q. You know. Your dad could cut you out but your mom

5 could leave you in, if she were so inclined. So it's two
6 different estate plans. What your mom's gonna do with what she
i has when dies, what your dad's gonna do with his when he dies.
8 A. I have not seen my mother's estate plan. I do not
9 know anything about it.
10 0. Have you seen your meother's Will?
11 A. No. I've only seen the document that was executed
12 three weeks before my father died. I don't know of another
13 document.
14 | Q. Are you aware that you have challenged your mother's
15 Will, in court?
16 A, Yes.
17 Q. But yéu've not seen your mother's Will that you are
18 challenging? !
19 " A. 1 thought my mother's Will was part of my father's
20 Will and they were a joint estate plan. And the challenge is
21 about her component in dealing with this. Which is what this
22 document says. But the judge said, when we had that hearing,
23 we have to separate it out. So now we're gonna do it with my

24 mother. B8he's now passed away, so we're gonna deal with it

25 with my mother.
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Q. And my apologieé for getting a little off track.
But what I was trying to explore is, is I thought your mom was
mad at you about e-mails, and maybe I'm wrong on that. What we
were reading is this contention in your Petition that your
mother was angry at you for suggesting that she and your dad
reguired treatment for chemical dependency.

A. Correct.

Q. And not to beat a dead horse, but the sentence says,
"My mother's influence over my relationship with my father was
undue and hostile, in large part I believe because of her own
untreated emotional problems, and anger at me for suggesting
that both she and my father required treatment for chemical
dependency."”

Is that why you believe that your m?ther was trying
to influence your father, along with the help éf your two
brothers, to have you cut out? Because she was PO'd at you for
suggesting she and your dad required treatment |for chemical
dependency?

A, Correct. And when she came out and |announced that
my father for a second time refused to see me on his death bed
---which I do not know if that's what his view was, but that's

what she communicated--- she expressed joy and |glee in the pain

she was witnessing on my face when she communidated the news.
It showed malice towards me when she delivered that news. And

her sarcastic remark, "Boy, I'1l bet that must've hurt," and

SHOEMAKER v. SHOEMAKER, et al
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smiled. That's how I come to these conclusions.

Q. Let me get you to look at line 26 on Page 3. This
line that beings, "Vulnerable and unstable in the best of
times..."? See where I'm reading?

A. Just a second please. (Reviewing document) Yes,
okay, I got it..

Q. Okay. And when you say "Vulnerable and unstable in %
the best of times," you're referring to your mom; right? %

A, Yes.? ;

Q. When you say unstable ---
A, Do you mind muting the phone so I don't have fo

listen to the coughs on the other end?

Q. I'm sorry, it'd be like if I coughed in here.
A, It's distracting, and I think it's intentional.
Q. Well, Marshall, I guess we're just gonna have to

endure the occasional cough, because, otherwise, they're not
gonna be able to ---
AL They could mute their line.
MR. HAYNSWORTH: Guys, if y'all are intention-
ally coughing loudly, could you please cough quietly? ;
Q. "...unstable in the best of times." Are you talking

about mental instability, with your mom?

A. Yes. Vulnerable and unstable.
Q. Mentally unstable.
A, Yes.

SHOEMAKER v. SHOEMAKER, et al
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Q. When did her mental instability begin?

A. She didn't work until having a job out of college.
She was fully dependent on my father. He bullied her guite a
bit. Although, he was also loving tc her and cared about her.
And I think that, like the rest of us, we all tended to walk on
eggshells on a regular basis around him. Because his anger was
something you did nct want to provoke. That created

instability in her. Vulnerable because she was so dependent.

k]

Q. Let me get you to go over to Page 5 of your
Petition.

A, Okay.

Q. And we won't beat the dead horse. You're

refereﬁcing an August 12£h letter that your dad hand wrote you
and he said in that letter that you'd be getting something from
Cary Hall and Leslie Moore. And they, in fact, as you've put
here, "...followed one day later with confirmation from his two
then law partners, Cary Hall and Lesie Moore."

A, Yeah,

Q. So they basically wrote you to confirm the gist of
what the handwritten letter from your dad said.

A. They talked about the insurance frust and the

mechanism of it.

Q. Okay. When you got the letter from Cary Hall and

Leslie Moore, did you believe what they said in the letter?

A. Yeah.

SHOEMAKER v. SHOEMAKER, et al
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1 ) Q. Have any reason to disbelieve it?
2 A. No.
3 Q. As we sit here today, do you have any reason that

4 you can think of to disbelieve what Cary Hall may say about any

5 of thisg?

6 A. I don't really know how to answer that.
7 Q. Do you have any reason to think that Mr. Hall would
8 lie about his knowledge of your dad's wishes, the execution of

9 documents that your dad signed, anything of that nature? Any
10 reason you can think of that Cary Hall would lie about any of
11 this?

12 A, I'm not in the business of declaring whether or not
13 he's an honest man. I have no opinion on that.
14 Q. But that wasn't my guestion. My question was: Do

15 you have any reason to believe the man would lie?

16 A, No.

17 Q. Same qguestion for Ms. Moore.

ig A, Yes.

19 Q. And what is that reason that you believe leslie

20 Moore would lie?

21 A. I think she was emotionally involved with my parents
22 and lost professional detachment. I think that she's built a
23 ‘business on sort of getting into and involved with wealthy

24 people in Greenville. I think that this case is an

25 embarrassment. I think that the outcome of this case is gonna

SHOEMAKER v, SHOEMAKER, et ail
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have a very negative effect on her practice. And so I think
ghe'd like it to go away.

Q. I was a little —-—-

A, And, also, I would like to further add, that when I
inguired of her in December of 2018, like, "Can you please send
me the Will?" it took about three months before I got all
copies of the Will. And the only way I got the final copies
that indicated when it was changed Wasifrom David Massey when
he took over the case. So her interactions with me was, she
dribbled out information and she withhgld as much as possible
until I pressed.

Q. And I think this all started with the.question that
you said you believed she would lie.

A, No, I have not made the statement I believe she
would lie.

Q. Okay.

A, You're asking me to make a judgment about how much I
trust her. Maybe you can rephrase the statement.

Q. | Yeah. And I think T was just following along with
the same guestions about Cary Hall, which was: Do you have any

reason to believe that Cary Hall would lie about your dad's

wishes —-—-
A. No, I do not.
Q. -~= and conversations with your dad? 2and I think

then I said, Well, same question with Leslie Moore: Do you

R

SHOEMAKER v. SHOEMAKER, et al
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A. And I told you what my belief is.

Q. You believe she would lie. ]

A. No. I believe that her self-interest and her i
behavior that I've observed would --- that she would have a

motivation to at least withhold information and perhaps not

divulge everything.

Q.

to speak to at the funeral, because we were walking in

together.

Wyche Firm.

dad's funeral.

Kehl?
A

Q.

would lie about his knowledge of your father's wishes, his

knowledge of any of the execution of Will and Trust documents

that we're
A,

Q.

Bill Kehl.

Okay. Same question for Mr. Kehl, who you happened g

Long~time partner of your dad's at the

You spoke to him at the visitation after your

Yeah.

Do you have any reason to believe that Mr. Kehl

here about? You got any ---

No.

-—— reason to think that man would lie?
No.

Do §ou know who Amos Workman is?

I'm aware that he is in the Wyche Firm.

SHOEMAKER v. SHOEMAKER, et al
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met him, I know nothing about him.

Q. Would you have any reason to believe, or to think,
or to suspect that Amos Workman would lie about his knowledge
of your dad's wishes with regard to his estate plan or the

execution of any of the documents?

A, I would not use the word lie, no.
Q. What word would you use?
A. I find it very strange that men, that I never saw as.

quests Iin my father's home, and other people you got affidavits
from who T never saw as guests in his fiome, who basically had a
financial relationshipf are the ones who are giving these
affidavits as opposed to Jack Sterling, Bob Hassold, is
companions from the University of Virginia --- maybe I
shouldn't even he giving you these names.

Q. No, it sounds like these people may have some
knowledge of what we're here about. S50, in that sense, you're
actually required to give me their names.

A, No, I'm --- you've gotten a bunch of people on his
payroll. Everybody involved in here is on the payroll,

Q. And Bob Hassold's dead, so we can't talk te him.

But Jack Sterling's still alive. So if I went and talked to
Mr. Sterling, what would he tell me about your dad's execution
of these documents that you've challenged?

A. He probably wouldn't know anything about it. He

wasn't there.

i o
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0. Then what is he gonna know that has any bearing on E

what we're here Loday about? ;
A. Because you're trying to get me to characterize |

people as liars, and it's ridiculous. And I wish you'd move

on,

Q. Well, Marshall, I'm sure that to the extent there's

some rationale for me deing what I'm doing, John can explain

that to you when we're finished.

So you believe that all the affidavits you have seen ?

were given because of some monetary connection to your dad?

A. Oh, I know it's true.

Q. all right. Have you seen the one from Harrison

McLeod, the rector at Christ Church?

A. Yes, there was a monetary connection. :

B
. Because your dad gave money to the church? %
A. Correct. He set up a foundation so that people 1

could funnel money into the church and the National Episcopal

Church would not have influence over it, because those people

didn't like homosexuals being in the church. And at my

mother's funeral, Harrison McLeod got up and the only thing he 'g

said about my mother was that he went to visit her and got a

check to move a transformer because it obstructed the view of

the church. And that offended me and it offended my uncle. He :

spoke up in chur¢h and mentioned it. 5o, vyes, Harrison McLeod

was on the payroll.

e e
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Q. Do you believe that the representations in Harrison
McLeod's affidavit are untrue?
A. I don't have an opinion about the representations.
Q. True as far as you know?
A I'm not gonna say that, I don't have an opinion.
Q. Okay. Well, Marshall, you've given me an opinion

that you think Harrison McLeod's motivation is suspect because

he's on the payroll.

AL Correct.

Q. S0 you believe his motivation is questionable.

A. Correct.

Q. Okay. Do you believe the factual representations in

his affidavit are dquestionable?

A, I believe that the people who wrote affidavits about
my father were not in an intimate relationship with him. They
dealt with him as a professional, which is different from a man
inside of his own family and his relationship with his wife and
children. So 1 believe they're basically irrelevant. And they
weren't at the execution of the wWill, anyway.

Q. Well, who was?

A, I don't know who was there. I suppose, since their

- signature's on it, Workman, and my mether and Carl Muller.

Q. The people who gave the affidavits.
A, The what?
Q. The people who gave the affidavits.

e

SHOEMAKER v. SHOEMAKER, et al
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1 ) A. Well, Workman and Muller, yes. Not my mother.

2 Q. You weren't there to see Workman and Muller talk to
3 your dad or witness what your dad signed. So you don't have a
4 clue what went on, other than what they've said went on in

5 their affidavits.
6 A. Correct. We've talked about this a couple of times

7 today. Yes.

8 Q. Dr. Grover, your dad's physician, he gave an

9 affidavit too. Is he one of the ones whose affidavit you're
10 suspicious of, motivation-wise, because he's on the payroll?
11 A. Correct.

12 Q. and he's on the payroll because he's your dad's

13 doctor and your dogtor pays his bills after he has medical
14 visits?
15 A, Tt's a financial relationship. It's not a personal

16 relationship.

17 Q. Do you have any evidence that the representations

18 made in your dad's doctor's affidavit are anything other than

19 true?

20 A, No.

21 Q. Martha Louise Ramage Lewis. Do you know who that
22 is?

23 A, Yes.

24 Q. Have you ever talked to Martha Loulse?

25 A. Maybe at a party. But it's been a very long time.

SHOEMAKER, et al
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Q. Do you know what her relationship was, if any, with
your mom and dad?
a. I think she kept their books or something. Or their
taxes. I'm not sure.
Q. Do you know if she had any knowledge of your mom and

dad's wishes as far as what would happen to their estate upon
their death?

A. I don't know much about that.

0. Have you reviewed the affidavit that I obtained from

Martha Louise?

A, Yes, I read it.
Q. Was anything in her affidavit incorrect as a factual
matter?

MR, HAYNSWORTH: I'm gonna make that 12.
(RESPONDENTS ! DEPOSITION EXHIBIT NO. 12 MARKED AND ENTERED)

A. (Reviewing document) I don't See anything to call
into question.

Q. Because she was in a financial relationship, she
would fall in the category, though, of people that there may be
suspect motives, in your opinion?

A. Yes.

- Q. Do you know what your mom and dad's opinion of
Martha Louise was?
A, No.

Q. Do yvou have a Will?

SHOEMAKER v . SHOEMAKER, et al
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1 ‘ A, Do I have a Will?

2 Q. Yeah.

3 A. Yes, T have a Will.

4 Q. Have you nominated someone in your will to be your

5 Personal Representative or your Executor of your estate ---

6 A, Yos.

1 Q. --- when you die? And is that a person that you

8 trust?

9 A, Well, it's a very old Will. It needs to be updated.
10 He was a good friend of mine, yes.

11 Q. At the time you did it, the person you put in that

12 position 1is someone you trusted a lot.

13 A, Yes.

14 Q. And the reason, I presume, you put a trusted person
15 in there 1is, yo; wanted them to execute your wishes once you
16 were gone.

17 A, Yes, that's part of it. Doing the right thing is
18 also part of it. My understanding is, the personal

19 representative has a certain amount of judgment about how they
20 handie matters. I would want somebody with good judgment.

21 Q. Fair enough. Rita Christopher. Do you know who

22 that is?

23 A, ves. T met her at my father's funeral.
24 Q. Had you ever met Rita before then?
25 A. T might've talked to her on the phone, but I don't

e

SHOEMAKER v. SHOEMAKER, et al

2D. SUPP. ROA 696





JAMES MARSHALL SHOEMAKER, IIT
July 24, 2020

N

10

11

13
14
15
16
17
18
19
20

21

23
24

25
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Q. And I'm asking because I don't know., As I

understand, Rita was your dad's secretary for a good while. Do
you -—--

A, I read somewhere that she was with him for twenty
years. But I'm not sure.

Q. Back when you and your dad might've talked twenty
years ago, did you ever call the office and talk to Rita to get
to your dad?

A. Usually 1 called directly to his extension and went
to voicemail. I had more interactgons with Sarah Barfield, his
previous legal assistant.

Q. Okay. Other than Rita Says in her affidavit that
she was aware of the strained relationship between vour dad and
you, do you have any knowledge of discussions that your dad had
with her about you?

A, No.

THE WITNESS: I'm gonna get some water, I'll

be right back, okay?.

MR. HAYNSWORTH: Sure. Absolutely.

(BREAK)
Mr. Haynsworth Resuming:
0. Marshall, in July of 'is, Qid your dad know who he
was?
A. July? I saw him very briefly in...well, actually,

4

SHOEMAKER v, SHOEMAKER, et al
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1 T'm not sure what date I saw him.
2 Q. Or June of '18. Well, I'll put it this way: The

3 day that he changed his Will and his Trust to excliude you

4 ---that day, when he signed those papers that had the effect of
5 doing that--- did he know who he was?
6 A, I did not see him or talk to him on that day. The

7 bigger picture leads me Lo pelieve he was not in control of

8 himself, or he would not have taken this action and caused soO

S much damage.
10 Q. Do you know if on that day, when he was signing the
i1 documents, if herknew where he was?

12 A. T don't know.

13 Q. Do you know if your dad knew who his attorney was on
14 that day?

15 A. I don't know. I wasn't there.

16 Q. Do you know whether or not he was talking with his
17 attorney on that day?

18 A, I don't know.

19 Q. Do you know if your dad knew on that day, generally,
20 what was in his estate? What he had to leave to —-—-

21 A. T do not know.

22 Q. Do you know whether or not your dad knew generally
23 who he wanted to benefit in his Will?

24 AL No, I don't know anything about what he was thinking

25 that day.

SHOEMAKER v. SHOEMAKER, et al
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Q. Do you know if your dad knew he was signing a Will
when he signed it?
A. I do not. '
Q. Has anyone tdld you that they know that he didn't

know who he was that day, didn't know where he was, didn't know
what he was signing, didn't know what he had to leave, anythlng

of that nature?

A. Not specifically.
Q. How about generally?
A. Well, I understand there's medical research about

people dying from pulmonary fibrosis that says it impairs their
cognitive abilities. I haven't followed up on the research
yet.,

0. Okay. So you have been told about or read some
research out in the world that suggests pulmonary fibrosis‘may
affect cognitive function.

A, Correct.

Q. But no human being has said, "Marshall, I know about

your dad the day he signed that, and let me tell you what I

know."
A, No. It would help to get the prescription records.
Q. And just to be clear -——~and John and I'l1l go through
it--- so you want to know the Prescriptions that your dad was

on during what period of time? Because, to my knowledge

-—-and I'm not affirmatively saying, well, you've got it--- to

SHOEMAKER v, SHOEMAKER, et al
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1 o my knowledge, I gave you the hospice records from both hospice
Z agencies. I gave yoﬁ the records from his family physician for
3 the last year of his life --- Dr. Grover. As far as I know,

4 any prescriptions that I was aware of, I provided to you. But
5 it sounds like you are of the opinion there's a hunk of

) prescriptions out in the world that, if you could just get

7 them, it's gonna show yoﬁr dad didn't know what he was doing.

8 A, Correct. When I was visiting my mother the weekend

9 before she died, I went with my brother Jonathan to a pharmacy

10 to get morphine. 3Some very strong drugs.
11 0. Okay.
12 A. I would imagine that if we had the prescription

13 records, we would see exactly the doses, and the guantity and
14 the types of drugs that were to be given my father while he was
15 on hospice. I imagine, since he was having panic attacks and
16 going back and in and out of hospice and going to the hospital,
17 and, I'm told, suffocating to death, that he was on some Vvery
18 strong drugs. But I have not been provided his financial

19 records or the transaétions related to his prescriptions.

20 Therefore, I have not got that data vyet.

21 Q. Well, good. I Jjust wanted to make sure I understand

22 what you want.

23 So you went with Sloan to get a morphine —--
24 A. Jonathan.
25 Q. Excuse me. Jonathan. --- Lo get a morphine

SHOEMAKER V. SHOEMAKER, et al
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A, Correct,

Q. This is after your dad is dead.

A, Correct.

Q. And while at that pharmacy, it occurred to you, or

at some later point, there've gotta be records for dad at a

pharmacy somewhere —--

A. Correct.

Q. ~-- for the meds he was on.

A. Correct.

0. Okay. And you believe that those Prescription

records are going to establish that your father did not have
the capacity to do what he did.

A. Correct.

Q. Okay. BAnd the reason you believe those pharmacy
records are gonna show ¥ou that is because you feel like he
must've been on some strong painkillers and perhaps morphine,
or what have you, and those medications may influence him
cognitively,

A, Correct. Because T observed my mother over the
course of several days when she was basically suffocating to
death, too, because her systems were shutting down. And the
hospital kept loading her up with painkillers. And that was
their treatment, was to load her up with painkillers. And she

was out of it. Because people who are suffocating to death are

SHOEMAKER v . SHOEMAKER, et al
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in great emotional and mental agony, and they load 'em up with

]

painkillers.

Q. And in order to analyze these prescription records
which you wanna look at, are you wanting them for the day he
did what he did, what he was taking that day or that month, or
are you wanting them for a year before? 1 mean, when do his

prescription meds become an issue in your mind as far as his

competency?
A. Well, initially, I would think during the time he
was under hospice. However, since he was under treatment for

pulmonary fibrosis for years, perhaps it'd be good to look at
that, too.

0. Well, are you contending that your dad did not have
testamentary capacity? The capacity to know what he had, who

he was leaving it to, to be able to do —--—-

A, Yes.

Q. ——— a Will and ---

A. Yes.

0. Let me finish. You talk about he was Lreated for

pulmonary fibrosis for years. Are you contending that, years
before, he was under such medication he was not competent? O
is that just during the period of time when he changed the Will
and Trust to cut you out?

A, T'm not sure. The last time I saw him face to face

was seven, eight months before he died. So I don't really

SHOEMAKER v. SHOEMAKER, et al
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don't know what was going on during that time period.

Q. And as far as you know, seven or eight months before
his death he had not done his new Will or changed his Trust.

A, Well, the documents that your law firm providéd said
he hadn't. As a matter of fact, he confirmed his old
arrangement in February before he died.

Q. And I noticed that in your Petition lots of places
you kept using the phrase "for the last twenty years he has

shown, by words and deeds, that he's gonna treat his three

children equally." You remember usiﬁg that phrase a couple of
time?

A Yes,

Q That for the last twenty years he ---

A, Yeah.

0 What about for the last thirty years, or forty

years? What do you know, if anything?+ You've told me for the
last twenty he treated you and your brothers equally. What
about before then? How did he treat y'all®?

A. He never talked about money, and I never saw ~-- T
have not seen any documents, He did, when he gave the hundred

grand, he gave each son a hundred grand, equal amount of money.

. Okay.

A. I think that was a value to him: treating his sons
equally,

Q. Other than the documents ¥ou have challeﬁged in your

SHOEMAKER v, SHOEMAKER, et al
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1 ‘Petition, where you're treated differently than your brothers
2 as far as your dad's estate is concerned, are you aware of any
3 other documents relative to your mom oOr dad's estate or their
4 assets where you are treated differently than your two

5 brothers?

3 A. Not really. Not other than you said something about
7 an IRA, and maybe he switcbed an IRA or something. But I'm not
8 aware of other documents.

8 Q. Would your dad have had any reason, other than

10 because he was under the influence of drugs and medication and
11 your brothers and your mother were pressuring him, would he

12 have ever had any reason that you can think of in the past to
13 have provided less for you than Sloan and Jonathan?

14 A. No, not that I'm aware of.

15 Q. v'all relationship was hever SO bad in the past that

16 you feel like he would have favored your two brothers over you

17 in what he left.

18 A, Well, the fact is he didn't.
19 Q. That,he didn't...?
20 A. He treated us three --- in the formal estate

21 planning documents that T have in my possession, three or four
22 versions, he treated us equally until three weeks before he

23 died.

24 Q. You had conversations with Uncle Ned kind of in

25 connection with all of this. and I don't remember if I asked
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1 you: Did you and John, Ned's son, talk about any of the issues

2 involved here?

3 Al John Sloan?

4 Q. Yeah.

5 A, No. He was cordial a couple of times I saw Uncle

6 Ned, both at the courthouse and visits to Ned's house. I

7 understand my brother has given him my mother's car. T found

8 that out recently. But I never had any conversations with John
9 about this, no.

10 Q. Other family that you've talked to about this? For

11 instance, your dad's sister?

12 A, Katya?

13 0. Yeah.

14 A, At my mother's funeral she said that my dad wasg

15 hurt. That's what [ —~— somehow the tepic of the Will came up.

16 And I didn't really press it, but she 'said, "Your dad was
17 hurt, " or something like that.

18 Q. Did you know what she was tdlking about?

19 A. I assume because of what Sfoan did, putting the
20 e-mails in front of his face.

21 Q. Butrother thHan yoﬁr dad was hurt, she didn't

22 elaborate and you didn't press as to what she was talking

23 about.
24 A. No,
25 Q. And the reason I'm asking, Marshall, is just trying

SHOEMAKER v. SHOEMAKER, et al
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to figure out who might have some knowledge about this

situation and your contentions. BSo T've asked about your

conversations with Ned, and that's why I asked about whether

you had conversations with your dad's sister. Any other
family, cousins or anything, that you have talked to about
this, inguired if they knew anything about mom and dad's
wishes, or why your mom and dad might've changed things to

exclude you?

A. Cousins?
Q. just other people.
A, T talked to Caroline Sloan at some point. Yeah.

But it was a brief conversation, not of any significance.

Q. And Caroline Sloan didn't know anything one way Or

another about the situation, why it was, what it was?
A. No. :
MR.‘HAYNSWORTH: All right. Tell you what
let's do. Why qon‘t we take a ten-minute break.
MR. BLINCOW: Gonna reshuffle the deck and —--—
MR. 'HAYNSWORTH: Gonna reshuffle the deck.
Teslie and I are gonna converse and try and find some
1ight at the end of the tunnel.
MR. BLINCOW: Yeah, this is good. And
we'll be glad to give you ten minutes.

MR. HAYNSWORTH: Yeah, let's take ten and

jet us chat a little and I'll come get you and

R R B A A A R e el
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we'll, hopefully, be heading towards the finisgh

line. But I don't run very fast, so it may take

a bit.

MR. BLINCOW: Soﬁnds good.
(BREAK)
Mr. Haynsworth Resuming:
Q. Marshall, I think you told me, if I've got the dates

correct, that you and Julie came up...was it...you reference
this when you said, "Hi," kind of a surprised look. Was that

June of 187

A, It was a week after he changed the Will.
Q. Okay.
A, Yeah.

MR. BLINCOW: Or maybe early July.
Q. 80 late June of early July of '18 would be the time

frame that you and Julie came up. And you wanted to see your

dad and ---

A, June 25,

Q. Okay, June 25. and did you and Julie drive up from
Atlanta?

A. Correct.

Q. Did you tell your parents you were coming?

A. No.

Q. 50 it was a Surprise when you and Julie showed up.

They didn't know v'all were coming ahead of time.
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A. Correct.
0. And, again, I'm trying to remember this correctly.
vou had found --- the reason you drove up is you found cut from

Dottie Schipper that your dad was in bad shape.

A, Yes.
Q. Ts that what prompted you and Julie to drive up?
A. Well, she said, "Folks are saying their goodbyes."

So she made it clear that she thought he was passing away soon.

0. and that was the motivation for you and Julie to hop
in the car and come see him.

A. Yes.

Q. All right. We covered in great detail what you went
through as far as the hospitalization and the halfway house for
alcohol issues. We talked about therapists you have seen, or
treatment you've received, for depression. You ever been

treated for bipolar disorder?

A. No.

Q. .Manic depression?

A. No.

Q. Fver had a diagnosis, or suggested diagnosis, of

manic depression or being bipolarx?

A, No.

Q. and, again, short of Irveta locking at her chicken
serateh and saying whether you said this, I'm not positive, but

I think --=-and I don't remember the context, Marshall, that we

bl

T
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were talking about it--- but I think you said that your dad

from time to time would send you hostile --- I have the phrase

"hostile notes" written down. Do you recall saying your dad

sent you, ---
A. Yes.
Q. === on occasion, hostile notes?
A, Yes.
Q. I wanna explore that a little more with you. When

you say notes, would it be handwritten notes, or e-mails, or
both?

A. Let's see. The one about the hundred grand was
handwritten. He sent an e-mail, which you have a copy of,
about ~-- he got mad about something and threatened to not
talk to me.

Q. That was the one that, "Given our years of discord,

I no longer wish to" ---

A. No, it was a different one.
Q. Okay.
A. It was five vyears Previous. Something like, "I

wanna see your children but I'm not gonna talk to you anymore."
Q. Any other hostile notes that you recall receiving
from your dad?
A. No.
Q. Do you still have the --- and I've got the e-mail,

of course, because it's one of the exhibits, that was sent
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hostile notes that your dad sent?
A No. I threw away the card about the hundred grand.

Q. One was about the hundred grand, and you've alluded

to one about five years earlier than the e-mail that was sent,

saying, "Due to our years of discord..." The one about five
years earlier, where your dad sent some other note --~you
might've said about the hundred grand, I don't remember—-- that

is also one you wouldn't still have?

A. I'm trying to find the e-mail. It's in this pile
that I think John gave me, that you gave him, or something.

June 17th, 2014. "I have the impression that you'd like to

o T T

completely disassociate yourself from your mother and me."

3
i

Q. Well, if John gave that to you based on stuff that I
gave to John, then that would suggest that I already have it.
But could I borrow your COPY and make a copy? Because I don't
know if I could find mine.

(0ff record to copy document)
(RESPONDENTS' DEPOSITION EXHIBIT NO. 13 MARKED AND ENTERED)
Mr. Haynsworth Resuming:

Q. "mhe letter that we marked as Exhibit 13 is the
e-mail you were kind enocugh to provide me a minute ago from Jim
Shoemaker to you dated June 17, 2014. "I have the impression
that you would like to completely disassociate yourself from

your mother and me --—-— to which we are agreeable. The
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relationship since you left for Princeton has always been sour
most of the time. 1Is that what you would like to do? We will,
of course, stay in touch with your adult children as much as
possible. Dad." -

Do you know what, around June of '14, led your dad
to be under the impression that you wanted to completely
disassociate yourself from him and your mother?

A, Well, I don't remember. But Princeton was always a
burr in his saddle. Because I got into Princeton, Yale and the
University of Virginia, where he went. And he said, "vou can't
go to Yale,"™ and I didn't wanna go to UVA, so I went to

Princeton. So he always resented that., So he identified

Princeton as the cause of me...I don't know, being an

autonomous individual or something.

Q. All right. Well, was there anything --- 71 mean, is

. this e-mail he sent you in June of '14 where he thinks you want

to disassociate yourself from him and your mom, is that just
the culmination that he's pissed about you going to Princeton?
Or did something happen closer in time?

A. No, it was his practice that if T disagreed with him
about something ---such as the divorce,; or whatever—-- he'd go
off the handle and try and power-drive me to conform to
whatever his wishes were. And I don't remember what this
argument was about.

Q. Do you recall if You responded to this e-mail?

SHOEMAKER v. SHOEMAKER, et al
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1 ’ A. Like all of his notes, they hurt my feelings and, in
2 general, I didn't respond to them. There’was one that you've
3 got copies of whére I did respond where my mother and —--- well,
4 they withdrew an invitation to go to Lake Toxaway.
5 0. I do ?ave that one. I recall that.
6 A. So just sort of part of the process.
7 Q. So n@'particular‘event triggered this June 114 -—-
8 A. Not that I'm aware of. I don't know. I don't
9 remember.
10 Q. Okay. Marshall ——-and part of this is housekeeping-
11 -- I'm gonna ask you about a couple more exhibits. But we've

12 marked a number of exhibits that we have not specifically

13 talked about. Because we've generally talked about them in the
14 context of the importance of some of the

15 e-mail. They're part of the deocument production you gave e,
16 so we talked about them there. I've got some of the same o©ones
17 separately marked as exhibits. But what I'd like to do is just
18 run through some of the other exhibits and confirm rhat they

19 are what I think they are. Because I don't wanna attach an

20 exhibit that you don't have any clue what it is or the position
21 that...that it shouldn't be an exhibit.

22 3o we've looked at and gone over Exhibit 1, your

23 Petition. We're square oOn that. I think we've covered that.
24 Take a look in your atack at Exhibit 2, which should be a copy

25 of your Amended Petition. And if you'll just confirm for us
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Probate Court.

A, Yes, that appears to be correct:

Q. Okdy. And we've talked about 3 and 3a already.
Those are the Interrogatories and Document Requests. So we've
talked about thaose.

Take a look at Exhibit 5. That appears to be the

4
e-mail, or one of the e-mails, between you and Sloan that we

went over in the context of talking ag;ut the e-mails earlier.

Exhibit 6 is also --- it isvthe same e-mail that was
included in your document production responses but I've also
separately marked as Exhibit 6. That's the e-mail that you got
from your dad's e-mail address, that, "In light of our years of
discord, I do not wish to speak to you..."

Exhibit 7 is your mom's Will. Or ---let me back ﬁp—
-~ 1 represent to you that Exhibit 7 is your mem's Will, I‘
think you told me maybe that you haven't seen it.

A, I have seen it. 1 forgot I've seen it. This was
signed the same day as the other documents in my father'sg
estate.

Q. Correct. This is the Will that, as I understand it,
¥ou are now challenging, through Mr. Blincow, relative to your
mom's estate.

A, Qkay.

Q. Well, ——-
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MR. BLINCOW: That's correct.

Q. Will and Testament, I think.

A. (Reviewing Exhibit 7)

0. You now recall you've actually seen that before;
right?

A, Correct.

Q. Now, you talked earlier, with regard to your dad, it
seemed to be a big deal to you that the pages were not %
initialed. I noticed that the pages on your mother's Will are %
initialed. Does that signify anything in particular to you

about your mom's Will versus your dad's will, other than there

are initials on hers and not on his?

A.
versions,

Q.

It seemed like he initialed all the previous
so I thought it was curious that he didn't.

Well, your mom initialed this version as well. Does

that, in your mind, make it more legitimate, or more valid,

than had she not initialed every page?

A. Well, speaking in general terms, Yes. But in terms
of my mother, I don't think she had any ——- she was just doing %
whatever my father told her to do.

Q. Okay. So you believe that your father exerted undue E
influence on your mother to get her to do this Will that we've %
marked as Exhibit 77 ' é

A, Yes. %

Q. And ;as that undue influence put upon her when she

]
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did this document? She was under that influence when she

signed this document?

A, Yes.

Q. Okay. It appears that --- well, on the back, on
Page 13, there's a provision in the middle that says, "I, Mary
Shoemaker, " etcetera, and it's dated. 1t says, "I signed it
willingly...that T execute it as my free and voluntary act for
the purposes therein expressed, and that I am eighteen years of
age or older, of sound mind,_and under no constraint or undue
influence."

You believe when your mother signed below that, that
that information above is incorrect; she was not exercising
this as her free and voluntary act, and she was net of sound
mind, and was under undue influence.

A. No. Family members used the term'"crazy" when they
described my mother. T would not use that term, because I
think it'sg very derogatory. But other family members have.

0. Well, you disagree, I assume, with her
tepresentation on Page 13 that she of sound mind and this was
her voluntary act. |

A. Correct.

Q. And similar to what T asked you about your dad and
the witnesses to his execution: You've not talked to Carl
Muller or Amos Workman, who indicate that they witnessed your

mother sign this document and that, to the best of their

A I,
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1 ) knowledge, your mom was of sound mind and under no undue
2 influence. You have not talked to either one of them.
3 A, No.
4 Q. Can you think of any reason that Carl Muller and Mr.

5 Workman would sign this document and lie? That they would

) represent that, to the best of their knowledge, your MOM Was

7 not under any undue influence, 1if they knew that she was?

8 AL First of all, I'm not =—— I'm not --- I don't know

9 that they're qualified to determine whether somebody's of sound
10 mind. My mother had a diagnosed case of Sundowner's syndrome,
11 which, when we get her medical records, it will be obvious.
12 Q. Okay.
13 A. Many people in the family are aware of her infirmity
14 of mind.

15 Q. And when did her infirmity of mind first begin?
16 A, T don't know. I think five years before she died.
17 . But the Sundowner's syndrome I probably heard of for three

18 years before she died. But I'm not real clear on it.

19 0. And you think that her infirm mind began five years
20 before she died, based on her —-—-—
21 A. My observation of her behavior.

22 Q. All right. Let me get you Lo take a look at Exhibit
23 8, Marshall. It is a Memorandum Regarding Personal Property

24 from your mother. Appears to have been executed, actually,

25 before, earlier -—--or, excuse Me, I'm sorry--- after. July
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Had you seen this memo regarding personal property
before this lawsuit?

A, No. There's a lot of documents T haven't seen here.
Which kinda surprises me. T thought that you were under
obligation to produce these?

0. Well, as you and I have talked about before, you
asked for documents, I asserted objections to some of the
documents. And the way around that, absence an agreement, is
to file a Motion to Compel and convincenthe court that I am
wrong and you are right and you're entitled to documents. So I
have given you the documents that I intended to give you. And
I'm sure if John thinks there are some more that you're
entitled to, he and I will talk about that and probably get it
worked out. And, if Qe don't, that's why they have the people
in the black robes, to be the tie-breakers for us.

Take a look, if you would, at Exhibits 9 and 10.
MR. BLINCOW: T do not think he's seen these.

A, Nope, I have not.

Q. Well, I'1l tell you what the rules provide., If
you've not seen them before now, it is not fair for me to start
asking you questions after I stick 'em in front Of you. And
You can actually go over them with your lawyer and talk about
them and I'm not gonna ask about y'all's conversation. So if

you and John wanna take a minute and go look at 9 and 10 and

SHOEMAKER v. SHOEMAKER, et al
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1 ’talk about them, that's fine with me. If y'all don't need or
2 want to do that, then that's fine, too.

3 A. What is this 1il7?

4 Q. Eleven (Exhibit 11} is the transcript of the

5 hearing, where you came to court, and Uncle Ned was there with

6 Cousin John.

7 THE WITNESS: How about we go talk about these
8 two?
.9 MR. BLINCOW: Just one second.
10 MR. HAYNSWORTH: Sure. Absolutely.
11 (Mr. Bliincow and the Witness out briefly to confer)

12 Mr. Haynsworth Resuming:

13 Q. Before we go to that, Marshall, our court reporter
14 pointed out, I left one out when we were kinda going through

i5 the laundry list. Exhibit 4. That is also one of the e-mails
16 that we have already talked about, because it's in the batch of

17 e-mails that you collectively produced to me. I just want to

18 make sure you and I —--—
19 A, Yeah, 1 agree.
20 Q. Okay. Because I forgot to ask about it, and now

21 I've covered that. All right. 3So we'll go back to the ones
22 that you and John just went out and had a chance to talk about.
23 Exhibit 9 appears to be a First Codicil to the Last
24 Will and Testament of your dad. And the Codicil, or the

25 document, appears to have been executed on July 20th of 1994.
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As I understand it, you had not seen these documents before

this lawsuit and, in fact, bad not seen them until perhaps
today.
You've told me a couple of times you really weren't

aware of your dad's estate plans until he passed and you

-started asking for documents.

A, Well, that's not exactly correct. In 2010, he sent

me a letter and T became aware of the Irrevocable Trust.

Q. Okay.

A. I was not aware of his Revocable Will until after he
died.

Q. All right. Wwe talked about, a lot, the fact that in

your Petition a number of Places you represented that for the
last twenty years your father had Cclearly shown that his

intention was to treat all three of his sons egually. And you

mind was so weakened and so influenced that he cut you out and

he didn'+ really mean it,

A. And he was provoked.

Q. And he was provoked.

A, And engineered. i

Q. Okay. These Codicils to ydhr dad's Will, Exhibit 9,

and to your mom's Will, Exhibit 10, were both done back in July
5
of 1994. More than twenty vyears ago. And if you look at
ki

either document, in Item One of Codicii: "I hereby amend My

T s
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1 Will by deleting paragraph (3) of Ttem XVII of My Will in its

2 entirety and by substituting in lieu thereof the following new

3 paragraph (5)...

4 "For all purposes of this Will, all references
5 herein to 'my child(ren’, Ichild(ren) of mine,’' 'my issue,’
6 tiggsue of mine,' 'my descendants', 'descendants of mine' and

7 similar terms shall not include my son, JAMES MARSHALL

8 SHOEMAKER, III, and his issue, descendants énd heirs. It is nmy
9 intention not to make any provision in this Will for JAMES

10 MARSHALIL SHOEMAKER, ITI and his issue, descendants and heirs,
11 and this Will shall be construed accordingly.”

12 Do yéu read that as I do, to cut you and your kids
13 out of his Will as it existed back in 13947

14 A. I don't know where you're getting 194, 1 read April
15 23rd, 1991.

16 Q. Well, the document was executed in 19%4. The

17 amendment to his Will of April of '91 is amended when your mom

18 and he signed this Codicil to it in July of '94 .,

19 A, Uh, in July of 94...
20 0. Yeah. Why'd your parents cut you out of the Will?
21 A. Well, I'm trying to get the dates straight here. 50

22 my daughter was born in April of '92 and my son was born in
23 august of '24. That is the time period in which I said, "Dad,

24 T wanna negotiate my way oul of that real estate property," and

25 he flipped out.
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Q. So your mother and father gutting you out of their

Wills in July of 1994, you believe,
getting mad at you because you wanted to extricate your

iﬁterest in the property that you and "Sloan and Jonathan

shared, the gas station.

A, Correct,

lawyer write him a letter and state that that'

was in response to your dad

And then I had a friend of mine who was a

3 what we wanted,

I don't remember exactly when my friend wrote that letter, but

my father responded as if I sued him.
attended my graduation from business school in,
of '94, and that's when we started talking about the...

know, the last distribution,

104,

Q. All right.
1994 cut you and your kids out, thereby, as of 1994,
you much differently than Sloan and Jonathan,

neither of your parents were of

validly execute these document.s?

So,

Well, when your mom and dad, back in

apparently --- he

I believe, June

which was coming up in December of

treating

was it because

sound mind to have been able to

A, It was because my father did not tolerate dissent

and he went nuclear,

relationship.
Q. All right. .
A, And he had so much rage that,

in August of

grandson.

like he's done many times in our

'94, he didn't even acknowledge him,

T
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1 ) Q. So much rage ——-
2 A. Yes.
3 Q —-- that he didn't acknowledge —--
4 A Yes
5 Q. -—— your son?
6 A. ves. This insane rage of his. Which, when we were
7 children, was very physical. and when I was too big and Sloan

8 was too big to take it, for him to dish that out anymore, it

8 just became emotional terrorism and manipulation. I don't know
10 why he changed his mind two years later. Maybe he came te his
11 senses.
12 0. Do you have any evidence to believe that back when

13 he executed Exhibit 9 and your mom executed Exhibit 10, in July

14 of '94, that either one of them were not of sound mind or under

15 any sort of undue influence?

16 A. Well, I don't know if you consider rage sound mind

17 or not.

18 Q. Other than they were mad —=--a rage-——- do ——-

19 A, Well, this pattern is part of the alcohelic family ;
20 where everyone's trying to control each other all the time. S50 i
21 I don't know whether you call that sound mind or not. I

22 wouldn't call it sound mind.
23 Q. Well, now that you've seen these documents —--- 1 was

24 talking to you and trying to give a hypothetical earlier, and

25 you said, "Well, I'm not gonna respond to hypotheticals.”
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2 mother and father, cutting you out of their Wills, as long ago
3 as 1994. Did their unsoundness of mind begin decades ago?

4 Have they been unable to validly express. their wishes as to

5 what they wanted done with their estat; from that far back?

6 I'm trying to get a handle on why they would do this twenty,

7 thirty-odd years ago.

8 A, I just explained it to you.

9 0. It's the alcoholic rage and he was mad.

10 A. No, that's part of it. The other part was, is I

11 questioned how he was handling my grandfather's estate.

12 A. And this is his response to being challenged.

13 Q. "You challenge me, buddy, I'11 cut you out."

14 A, Yeah. He used to verbally talk about that. We'd

15 get into a discussion and he goes, "Well, do you wanna be in my
16 Will?"™ I mean, he was constantly dangling that carrot.

17 Q. 30 the documents that bring us here today in the

18 lawsuit, and these back in 1994 that we're talking about, those
19 weren't the only'two times, at least, he discussed cutting you
20 out of his wWill.
21 A. No, he never discussed cutting me out of his Will.
22 Q. Okay. He would threaten, "Do you want" --- he would
23 ask it —-- |
24 A, He would indirectly threaten it.
25 Q. "DO you wanna be in my Wiil?"

Lo Lo L TR e e
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You've now seen the document in front of you, signed by your
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1 A. Correct.

2 Q. aAnd those would come up in the context of you were

3 bucking up to him and he was going to show you who was going to
4 win the argument.

5 A. Exactly. Yeah, it's quite painful and astonishing

6 to see these documents. Ha! T had two small children and

7 it's, "Fuck you and your father. "

8 Q. I don't really have any gquestions about the

9 transcript, (Exhibit 11) other than you do recall going to
10 court and us talking to the judge about the Petition, and...
11 vou have no reason to think this is not the conversations we

12 were all having in court.

13 A. . Makes sense to me.
14 Q. Back in July of '84 ---these Codicils where you were
15 cut out that we're talking about--- LO your knowledge, were

16 your mother and father under the influence of any type of drugs

17 during this period of time?

18 A Sure.
19 Q. What drugs were they under the influence of?
20 A. My father drank like a fish from the day he went to

21 college, I imagine, and my mother has always been in an altered
22 state. But I don't know that for sure, pecause I didn't
23 have...you know, T'm just guessing. People don't overnight

24 start abusing alcohol and drugs.

25 Q. Are you keeping your Uncle Ned appraised of the

SHOEMAKER v. SHOEMAKER, et al
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goings on? I think we covered that he knew the hearing was
coming up when it came up because he just went on the court's
website and somehow found out about it. Are you still
communicating with him about what all's going on?

A, No. We have an ongoing relationship but I do not
keep him appraised in detail about: what's going on.

Q. Y'all still talk, just not about this.

Al Yes, we talk.

MR. HAYNSWORTH: I'11 tell you what, Marshall,
let's take another five-minute break. I might be
finished. If I'm not, I won't have much --- hopefully,

I will be. But let us talk one more time, talk to
the other defendants.

(BREAK)
Mr. Haynsworth Resuming:

Q. Marshall, have you ever had occasion to discuss with
Sloan or Jonathan ---thig is obviously before you dad had
passed, or your mom--- did you ever have occasion to discuss
with them, trying to make any plans, where you kids maybe need
to get organized and figure out...Mom and Dad are gettin' kinda
older, we need to get organized about who'sg gonna take care of
them? Do you recall any discussions like that with either of
your brothers?

A, Yeah. I recall writing them letters, or e-mails,

years before all of this recent stuff, suggesting that it would

SHOEMAKER v . SHOEMAKER, et al
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1 ) be good to have a conversation with them about their estate

2 plans. I think it was before I got that letter in 2010. It
3 might've been in the late '90s or something. And I was

4 rebuffed.

5 Q. bid you\—~fand T'm not gonna try and guote you,

6 because I can't--- but did you say words to the effect --—-and
7 this is specifically with reference to talking to Jonathan---

8 that you guys needed to get organized as to your parents'

9 estate because it was y'all's money?

10 A, No.

11 Q. or words to that effect?

12 A, That's a lie.

13 Q. That's a lie?

14 A, and he's a coward for not putting that in print.
15 MR. BLINCOW: Don't --- no. 3top.

16 Q. Well, as you ——-

17 A, There. You just had a good example of what my

18 brothers do to undermine me right there.

19 Q. They tell lies?

20 A. Correct.

21 Q. Did you attend ---and I can't put an exact time
22 reference on it, but I can tell you it would have been within
23 the last year of your dad's life-—- did you ever attend any

24 meetings with your dad and Leslie Moore, or Ben Clauss, or any

25 of the people who had knowledge of your dad's estate, to go

SHOEMAKER v. SHOEMAKER, et al
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over his estate with them?

A, No.

Q.. Do you know if either of your brothers had a meeting
with youf dad and Leslie, or Ben Clauss, or any other people
who had knowledge of your dad's estate?

A, No. ..I don't know anything about it,

Q. Okay. If there was a meeting involving your dad and
your brothers and you weren't there, can you think of any
reason why your dad would have excluded you from such a
meeting?

A, In my mind it didn't happen and I don't have an
opinion about it.

0. Okay. And if it did happen, we'd just have to see
what your opinion was at that time.

A, I don't know that it happened. Do you have

documents to s5ay it happened?

Q. No, I don't hawve any documents that say that.
A, Man. You guys play a nasty game.
Q. What's that?

MR. BLINCOW: ©No, let's just finish up.

A. You lawyers.
0. What do you perceive has been nasty?
A Just your behavior. Not producing documents.

Producing them later. Threatening me constantly. Maneuvering.

This whole gamesmanship of civil procedire, it's just a nasty

SHOEMAKER v. SHOEMAKER, et al
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game.

Q. Well, the Rules of Civil Procedure existed before I
came into the profession. I can't speak to why they're there
or whether they're a good idea or bad idea. They're just the
rules.

A. I don't even think you're following the rules,
though. Because it seems to me ---

MR. BLINCOW: Well, we're not goenna —--

Al ——— that the ethics of discovery is, you produce.
You don't withhold and force somebody to take you in front of a
judge to produce. That's just gamesmanship.

Q. Well, again, Marshail, I won't get into why the
rules are the way they are and mechanisms to address
disagreements as to discovery. But, you know, the good news 1is
that you've now retained a lawyer. So you won't have to worry
about the rules and your perception of how they apply and
whether I'm deal%nq fairly under those rules. Because Mr.
Blincow is here with the training to address those issues for
us.

MR. HAYNSWORTH: I think, Marshall, unless Mr.
Blincow ask you any gquestions that prompt me to ask
you any more, that 1 am finished.

MR. BLINCOW: I don't have any questions.

He is gonna read and sign.

(Deposition concluded at 3:24 p.m.)
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STATE OF SOUTH CAROLINA)

’ : CERTIFICATE

COUNTY OF GREENVILLE)

Be it known that I took the deposition of JAMES
MARSHALL SHOEMAKER, III;

That T was then and there a Notary Public in and
for the State of South Carolina-at-Large; .

That by virtue thereof, I was duly authorized to
administer an oath;

That the witness was by me first duly sworn to
testify the truth, the whole truth, and nothing but the truth
concerning the matter in controversy aforesaid;

That the foregoing transcript of pages 4 through 174
is a true and correct transcript of the testimony given in this

matter; .

That I am not related to nor an employee of any of
the parties hereto, nor a relative or employee of any attorney
or counsel employed by the parties hereto, nor interested in
the outcome of this action. /

WITNESS MY HAND AND SEAL this 29th day of July,
2020.

Irveta J. Shouse
Notary Public for South Carolina
My Commission Expires: 07/24/2022
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APPEARANCES:

BY John K. BTincow, Jr., Esquire
..... On behalf of the Petitioner

BROWN, MASSEY, EVANS, MCLEOD & HAYNSWORTH, LLC
106 Williams Street

Post Office Box 2464

Greenville, SC 29602 .

Y Knox L. Haynsworth, I1I, Esquire

..... On behalf of the Respondents

Also Present (By Zoom Teleconference) -
Marshall_Shoemaker

Edward Sloan Shoemaker
Jonathan Evans. Shoemaker

---------------------------

. 4

STIPULATIONS:

This deposition js taken pursuant to the South Carolina
Probate Court Rules’ of C1v11'Procedure; reading and signing of
the deposition by the witness are expresS]y reserved.

-----------------------------------

----------------------------------------------------

EXHIBITS:

Copy of handwritten Tetter from James M. Shoemaker, Jr. to
Marshall Shoemaker dated 8/12/2010, marked for identification
as Petitioner’s Exhibit No. 1, is attached hereto as part of
this record,

----------
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LESLEY MOORE, having first been duly sworn to tell
the truth, testified on her oath as follows:
EXAMINATION
By Mr. Blincow:

Q. Good morning.

A. Good morning.

Q. Would you give us your name for this record, please.
A. Lesley, L-e-s-1-e-y, Moore, M-0-0-r-e.

Q. Ms. Moore, my name is John Blincow, we’'ve met a time

or two before. I represent Marshall Shoemaker in this case in
Probate Court in Greenville County. And obviously you're a
party and so I'm here to take your deposition. Thank you for
coming so close to Thanksgiving. You understand that you're
under oath this morning?

A. Yes, sir.

Q. And we need to be careful to get as good a record as
we can get. So if I ask a question that you don’t understand,
will you please stop me and I'11 be happy to start over again.

A. Yes, sir. |

Q. Also, would you please answer the questions as
completely as you can. If you have some +information that fits
with what I'm asking, go ahead and give me that information.

A1l right?
A. Yes, sir.
Q. Also, you understand that, once we start, if you

IRVETA J. SHOUSE/IJS
119 JONES AVENUR
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have a question you need to direct that to me as opposed to Mr.
Haynsworth,
All right We spoke a moment ago,. but can you tel]

me where you are emp1oyed? “

A. I'm employed at Freeman & Moore, which is my Taw
firm, f

Q. And as we talked about a moment ago, Mr. Freeman
passed away five or $iX years ago?

A. 2014, yes,

Q. All right. And so are you in practice by yourself
at this point?

A Yes, I am.

Q. And prior to Freeman & Moore, you were an attorney
at the Wyche Firm.

A, Yes,

Q For how Tong were you there?

A | 1988 to 2011. The very end of 2010,

Q. And I take it that your practice is...what?
A Estate p1ann1ng probate and trust.

Q. What functions do you have with regard to Mr.
Shoemaker’s estate plan?

A. I drafted nis estate plan, and supervised the
execution of it, |

Q. And so you serve as the Trustee of --

A.  Yes, that’s correct. I was the Personal --- named

IRVETA J. SHOUSE/IJS
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the Personal Representative with Mrs. Shoemaker, and the
Trustee of his Irrevocable Trust with Mrs. Shoemaker.

Q. A1l right. Let me just dive 1in here.

A. sure.

Q. In October we got some Supplement Discovery
Responses, and I don’t know if you’ve seen them but I wanna
tick through and make sure I understand what’s in the Trust and
what didn’t pass into the Trust, okay?

A. Sure.

Q. First of all, there was an Irrevocable Trust that
was set up; is that correct?

A. Correct.

Q. Tell me about that, please.

A. That was what we typically call a life insurance
trust that he created, gosh, I think in the early ’90s. It
owned a second-to-die policy, and I believe it was 4.9 million
second-to-die policy. And I created that for him and he funded
it. He and Mrs. Shoemaker funded it over the years.

Q. And is the single asset that was in the Irrevocable
Trust the 1ife insurance policy?

A. Yes, that was it.

Q. And I apologize, but tell me what is meant by a
second-to-die policy. |

A, It’s a life insurance policy that insures two lives,
and it pays off at the second death. So it paid off at Mrs.

G. W. COLEMAN ASSOCIATES
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Shoemaker’s death.
| Q. And is that trust closed now at this point?

A. No, it’s not. Cary Hall, who s a lawyer at the
Wyche Firm, and I are the co-trustees of that trust. And at
the death of Mrs. Shoemaker, the funds were collected and then
they were separated and sent to separate trusts that are
described and required to be funded in the actual trust
document .,

Q. Got qt.

A. With the exception of the share for Jonathan. He

received his outright, per the trust document. Sloan’s share
1s 1in a trust for him. And then a sixth was put in a trust for
Marshall’s children, and then a sixth in a trust for Marshall.

Q. Help me understand why Jonathan received his share
of the trust, the trust benefits, and the other two sons did
not. |

A, That’s what the trust instrument provides.

Q. Well, do you know why Mr. Shoemaker set it up that
way? ' ,

A, Set it up that way? Well, 92 is stretching my
memory a Tittle bit. But I think he felt that Jonathan was
very responsible with his money, and very. stable. And I think
he felt very comfortable that he could manage things well..

Q. Okay.

A, And then for Sloan, I think he felt.1ike it would be.

IRVETA J. SHOUSE/IJS
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helpful for him to have some assistance with money management
and investment assistance and that kinda thing.

Q. Got it. And so the 4.9 million, a third of it
would’ve been disbursed to Jonathan.

A. Correct.

Q. A third of it went into a Sloan trust.

A. Uh-huh.

Q. Which is being managed by Merrill Lynch?

A. It is. It is.

Q. And a sixth went to Marshall and a sixth went to his

two children.

A. In trust.

Q. In trust.

A. Uh-huh.

Q. And those are also being managed by ---

A. Merrill Lynch.

Q. ~«- Merrill Lynch.

A. Yes. |

Q. And are regular disbursements being made from that

1ife insurance trust?
A. For whom?
- Q Either of those --- either Jonathan --- either
Marshall or Sioan.
A. Sloan has requested some distributions. And Mr.
Hall and 1 have made some disbursements to him. We’ve not

fRVETA J. SHOUSE/IJS
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received any requests'for disbursements from Marshall’s trust
and have not made any. And we’ve not received‘any requests for
disbursements for ﬁary or Peter.

Q. The two children.

A, Right. |,

Q. ATl right. And I believe I know the answer to this:
But why did Mr.‘Shoemaker set it Up one-sixth/one-sixth for
Marshall and his two children?

A. Well, as I recall, around that time, Marshall may
have been either experiencing some marital problems, or
starting the divorce, or whatever. So I think that Shoe ---
and I'm always gonna call him Shoe, I'm sorry, instead of Mr,
Shoemaker-.

Q. I never called him Shoe.

A, I'm gonna call him Shoe. And he wanted to also make

- sure that his grandchildren were protected and provided for.

Because they were young at the time;, and he wanted to be sure
that they were taken care of . ?

Q. And was that, was the 14fe insurance trust, changed
to reflect that one-sixth/one-sixth? I mean, when it was
originally set up, was it ---

A, It was originally set up that way.

Q Oh, it was?
A. Yes,
Q I see,

IRVETA J. SHOUSE/IJS
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A. It couldn’t be changed.

Q. Once it ---

A. It couldn’t be changed. The only change that
happened over the years was the trustee changed. But it was
irrevocable.

Q. Did you ever see correspondence from Shoe to
Marshall explaining why it was different in his case? Meaning
one sixth for him and one sixth for the children?

A, I do recall, I think, a letter he wrote to Marshall,
and I think Sloan, too. And I think I have a --- I think I was
given a copy of it, yes. '

Q. When would the work of the trustee with regard to
the Tife insurance trust end? In other words, there’s a fair
bit of money that’s being managed by Mérr111 Lynch. Is there
some provision in the trust where the trust will be distributed
and end?

A. Well, for Sloan and Marshall, those trusts coutld
conceivably last for their lTifetimes, and will terminate at
their respective deaths. For the grandchildren, I can’t |
remember. 1 think it’s held as one fund until one of them,
maybe Peter, is a certain age and then maybe it divides. I
can’t remember. But that trust will terminate at some age for
them, I think.

Q. I see. That, I guess was what I was asking.

A. Uh-huh.

IRVETA J. SHOUSE/IJS
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Q. ‘And the way it would work now is: Sloan or Marshall
would have to ask the trustees for a disbursement. "

A. Yes. And it might be good to understand, too, that
the provisions for distributions for Sloan are different than
the provisions‘for the distributions for Marshall. They’re
Separate trusts and there are different provisions.

Q. Tell me about that, please.

A. Well, ---and I may not recall perfectly--- but as I
recall, the trustees have more discretion to distribute income
and principal to Sloan for, I would descripe it as a broader
standard. For Marshall, the provisions are discretionary for
income only to him, for, I believe, health maintenance and
Support. But I don’t.believe that the trustees have any
discretion over principal for him. So there are different
standards that were put into the original trust.

Q. Uh-huh. And how about for Marshall’s children, how
was that hand]ed? a

A. As I recall ---and if you want me to Took at it, I
can tell you--- put I beTieve it stays as a pot for them until
Peter reaches a certain age. I believe 'that during that time,
distributions can be made to them for health, or support, or
education. As I recall. But they have not asked for anything,
o I haven't really consulted it. |

Q. Sure, And it would be spelled out in the trust
documents, |

G. W. COLEMAN ASSOCIATES
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A. It is. It is, yes.

Q. And to be fair to you, we took Jonathan’s deposition
yesterday and one thing that came up, maybe in the exhibit that
was marked, there was an e-mail from the guys at Merrill Lynch

to Jonathan about, "Hey, we're funding a 529 account for your

children.”
A, Uh-huh.
Q. My question is: Did Mr. Shoemaker make provision

for education of Marshall’s two children? ,

A.  Well, I don't know that I know that answer. He did
not set up 529s for them. Of course, they're a good bit older.
I believe that he provided some educational assistance along
the way for them, but I don’t think he ever set up 529s. 1
could be wrong. |

Q. Okay.

A, T remember that he was --- he bragged about Peter
getting a great scholarship to Georgia Tech. So I'm not sure
that he did a lot of college assistance, but I think they did
some - -- '

Q. Private.

A.  --- private school. But he did not do 529s.

Q. And did Mr. Shoemaker ---Shoe--- set up 529 accounts
for Sloan’s children? |

A. I believe he did. I believe he did. They were
younger, and I think.--- yes,

IRVETA J. SHOUSE/IJS
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1 Q. To the extent you know, is'that a function of those
2 children’s ages? 1In other words, by the --- Marshall’s two
3 children were older and perhaps out of school when he set up
4 529s for his other grandchildren?
5 A, I believe, yes.' Yes. | |
6 Q. All right, Again, another thing that came up:
7 | Later, 1in the last four or five years of Shoe’s Tife, I beliave
8 I understand from Jonathan’s testimony that his day-to-day
9 finances, or month-to-month finances, were really a Merrili
10 Lynch account that had a Checking component and maybe a credit
1 card,
12 A, Yes.
13 Q. Is that how he managed. .. I don’t know if he had a
14 mortgage payment, but whatever the monthly payments and
15 | expenses would be, how did he manage that?
16 A. 1 believe so, I wasn't involved in the day-to-day.
17 But I know that he made a concerted effort in the 7ast few
18 years to sort of consolidate things and have things sort of
19} under one roof. And he had a Tot of confidence in Merrili
20 Lynch, SO I think he used them primarily. He and Polly had a
21 Joint bank‘account at a Tocal bank, but I don’t think that they
22 used that much. I think Merrill Lynch was theip major account.
23 ‘Qa Right. This discovery reSponse ---and I apologize,
24 I don’t have a Copy--- but it says at the time of Shoe’s death
25 there was a United Community Bank - - -
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1 Uh-huh.
2 Q. --- account with a balance of thirty-four thousand
3 bucks.
4 A. Uh-huh.
5 Q. But this would be consistent with Jonathan’s
6 testimony, which is, if he went to lunch, he would use a
7 Merrill Lynch credit card that was attached to a Merrill
8 Lynch ---
9 A. That’s right.
10 Q. A11 right. And whatever bills, you know,
11 drycleaners, or pharmacy, or grocery store, all that, you .
12 believe, was handled from that ---
13 A. I believe so. Yes, I do.
14 Q. How was that checking account funded?
15 A. Which checking account?
16 Q. The Merriil Lynch account. 1I'm sorry.
17 A. Well, I think the --- well, let me go back. They
18 both had ---or he had--- a CMA account at Merrill Lynch that
19 probably threw off dividends and interest. So that could’ve
20 been a source for funding. But he also, of course, had to take
21 an RMD from his IRA every year. And my guess is ---I'm not for
22 | sure--- that that would have been the major resource that would
23 have flowed in to provide cash for their ---
24 Q. Day to day.
25 A. Is that what you re asking?
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Q. It is.

A. Yeah.

Q. Would he take the RMD annually, or monthly, or
quarterly? How did that go? .

A, I don't know. Martha Louise could tell you that. ‘I
don’t know.

Q. ATl right. And et me make sure I'm understanding.
You mentioned he had a CMA account,

A. Uh-huh, |

Q. And is that first part of your last answer, whatever
interest it generated would be available for ---

A. Would’ve been available if he needed it, right.
Dividends. Uh-huh.

Q. But, far and away, your best understanding would be
the RMDs from his IRA account. | |

A, ... funded their Tifestyle. Yes, that’s rignt.

Q. Okay. Now, did Shoe handle all of that, or did he
have someone that would...a bookkeeper? Or do you know?

A, I don’t think he had a bookkeeper. And he very much
Tiked to read about investments, study investments. He was
very astute. |

Q. Read The Wall Street Journal daily?

A, Yes. Yes. And so I think he kept very much
involved 1in that. 'He relied on Martha Louise Lewis a great
deal for his tax work and some of the tax planning. The RMDs,
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for example. But I don’'t think that they ever did the book-
keeping for him. And he relied a lot on Merrill Lynch and
their support staff to help him if he needed transfers and
things 1ike that.

Q. To movelmoney.

A. Right. But I think he did 1it.
Q. Okay. And ---

A. Oh. Can I interrupt you?

Q. Absolutely.

A. And I will say this: When you 1ive at the Cascades,
you just pay one huge bill every month.

Q. Right.

A. And then there are not a lot of bills that come 1in.

Q. I get it. Sure. But he might occasionally, you
could tell from the e-mails with his sons and what not, that
they would plan a Tunch when ---

A. Oh, surely.

Q.  And Jonathan mentioned that his mom would often take

her meals there. Maybe even have them delivered. Would that

be included or would that be a separate dinner on Tuesday
night, thirty bucks, or whatever it was?

A. Well, I think that the Cascades would charge a
delivery fee, but I think if you pay, you get a certain number
of meals. And so if she chose to have --- they frequently did:
have their meals at their home. I think you had to pay a
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1 delivery fee.
2 Q. Got 1it.
3 A But I don’t think it was an extra meal, so to speak.
4 Q. Now, that, I'm gonna call it checking account, was a
5 Merrill Lynch account. Would...I call her Martha Louise
6 Ramage,
7 A. Uh-huh.,
8 Q. ...Mrs. Lewis?
9 A. Uh-huh.
10 Q. Would she --- where would those records be? Would
11 they be at Merril] Lynch or with Mrs. Lewis, or both? The
12 statements and what, not .
13 A. The statements. I don’t know if Martha Louise would
14 {1 have those, Perhaps he gave them as part of the tax stuff
15 every year., I don’t Know. |
16 Q. AlT right. Now, did that picture change when Mr.
17 Shoemaker died in July of ’18? 'Meaning, how did Mrs. Shoemaker
18 managé day to day and month to month? If you know.
19 A. Well, I think I know some. The people who hag
20 always helped them continued on. In other words, Martha Louise
21 was involved, Ben Clauss at Merrill Lynch, and Amanda, who was
22 his administrative assistant. . They were all stil] involved,
23 But at that point, Martha Louise’s office starting taking over
24 the bil1-pay. And someone in her office started hand1ing that

D 2

for her.
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Q. And Jonathan testified that as far as he knew no one
had check-signing authority and, instead, they would maybe
monthly get the bills, write the checks, and take ’em back and
Mrs. Shoemaker would sign the checks and out they went. Do you
know about any of that?

A. I don’t know for sure. I think some of that
happened, but I think some of the bills were automatically
paid, |

Q. Drafted.

A. Right. So I'm sure she signed some checkd, but [
think some were automatically drafted. ‘

Q. And would the same situation ---and I'm gonna ask
you about this in a minute--- but it just carried on with the
same setup after Shoe died, which would be: regular
distributions from his IRA into an account that was available
to Mrs. Shoemaker until her death.

A. Yes. I think that’s correct.

Q. And I really don't know the answer. So at his
death, he had a $700,000 interest at the Cascades. And I guess
it was an undivided --- tell ---

A. Yes.

Q. What happened to that money on his death?

A, Well, it’s a promissory note. You don’t buy the
cottage but they give you a note.
Q. Uh-huh.
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A, 'And so at his death he --- the note went to Polly,
because she was stil] 11ving in the house. And then at her
death the property was vacated. And then when the new resident
moved in, then the note was paid off, to her estate. Does that

make sense,
Q. That’s right. So it didn’'t --- I got confused when
1t said guaranteed minimum. . .they had a joint one-hatf

interest.
A.  Right. Right.
Q. And I don’t remember from law school days what that

means. But in practical terms, it went, on his death, to Mrs,
Shoemaker . .

A, That’s right. They were on-the note together. 1
guess you would describe it as Joint with right of
survivorship. So it went from him to her. Because she
continued to Tive there,

Q. And Tived there until her death.

A. That’s correct.

Q. A1 right. And then on her death, it went into her
estate. The seven hundred thousand.

A, That’s correct. |

Q. AlT right. And he had a car that I believe he Teft
to Sloan.

A. Uh-huh, |

Q. Do you‘know that?
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Yes. A Bronco, maybe, if I'm remembering?
A Yukon?
Yukon, That's it.
Q. A1l right. So that gets us, then, to he had a
brokerage account.
A. Yes.
Q. And when these were given in October of 19, the

> o >

value was two-point-eight million dollars. What happened to
that account on his death?

A. So that account was transferred --- well, that
account was in his...I’m trying to remember...that account was
in his Revocable Trust before he died, to minimize probaté.
That was a CMA account, an investment account. It wasn’t
actually in his name, it was in the name of his Revocable
Trust. | |

Q. I see. So it was already in his Trust.

A.  His Revocable Trust.

Q. Right.

A. And pursuant to the terms of the Revocable Trust,
that account, or those assets, were to be put into what we
called the Exemption Trust, for Polly. And I believe that a
significant part of that account was actually dropped down, So
to speak, to the Exemption Trust. But not all of it, because
we were waiting for paying final bills and expenses, and then
the Titigation came so we kind of stopped. So that account 1is
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sort of broken up between Shoe’s Revocable Trust. stil11, and
then there’s an Exemption Trust. Does that make sense?

Q. Well, --.
A. Sort of?
Q. Let me ask this and then maybe it’11 make sense.

But is the Exemption Trust sort of for Mrs. Shoemaker’s. ..to
take care of her until her death?

A. Yes. Yes. And it was also to use a portion of his
federal estate tax exemption, is why we call it an exemption
trust. But it was a trust for her, for her- Tifetime. '

Q. To keep her in the style to which she was
accustomed.

A, That’s right. That’s right.

Q. S0 probably the bulk of that is in his Revocable

A. The bulk of the account?

Q. The bulk of the account, :

A. Well, it’s either in the Revocable Trust or the
Exemption Trust. Now, remember, too, that there were some
specific bequests in Shoe’s plan that had to be funded.,

Q. The church, UVA -..

A. Well, that came ---

Q. Is that not what you're talking about?

A, Those might’ve come from his IRA, T can’t remember,
He had bequests to Peter and Mary, of two-fifty each. And then
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he had bequests to his brother and his sister. So that
was. . .seven hundred thousand, maybe? Something 1ike that. But
those bequests were taken care of and satisfied.

Q. A1l right. So the two hundred and fifty to his
grandch11dren Peter and Mary has been satisfied? _

A. Yes. That was done pretty early on, yes. And his
brother and sister. . | !

Q. And, you're right, then his pledge to Christ Church,
and I believe UVA, was in his Revocable Trust --- to be
satisfied out of the trust.

A. { think it maybe came from his IRA, but I could be
wrong. We'd have to look at the beneficiary designations. It
may be in the Revocable Trust, I don’t know.

Q. Well, that’s where I'm headed.

A. Okay. It’s a lot to remember.

Q. He had an IRA account with a value of seven-point-
three million.

A. Uh-huh.
Q. And as I read these documents, he --- and I do wanna
ask you --- but, anyway, it was left to Mrs. Shoemaker; and in

the alternative that Mrs. Shoemaker were to die first, then to
Sloan and Jonathan. Or they were secondary ---
Yes.
Q. My question is: Because Shoe died first, the seven-
point-three went to Mrs. Shoemaker ---
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1 Yes. |
2 Q. ---and is now in her trust?
3 A. It is in --- well, it was transferred. And the only
4 thing I'm not sure of 1is whether therevwere some small pieces
5 from the IRA that went to UVA and the church, But the bylk of
6 it went to Polly, |
7 Q. Because she was always the --
8 A, Primary beneficiary.
9 Q. “m- primary --- thank you.
101 A, Right. Primary benéficiary. And so after his
11 | death, that IRA was rolled over to an IRA at Merrill Lynch for
(:p 12 Polly. So that she would then continue to take herrequiredj
13 minimum distributions.
14 Q. Uh-huh.
15 A.  Right.
16 Q. Well, just to be... T don’t think... She couldn’t
17 spend --- probably Mr. and Mrs. Shoemaker cou]dn;t spend their
18 required minimum distribution. What happens if they got six
19 hundred thousand annually and spent half of it. What wou]d
20 happen to the other half? 1I'm showing my ignorance by asking
21 || that question. |
22 A. No. I mean, I don't know what they did with all of
23 their money, obviously. I mean, they did some gifting,
24 obviousty, They probab]y did some charitable --- I don’t know

what their cash fow and their expenses were. That wasn’t
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something that I kept up with.

Q. I understand.

A. But if there was extra, I assume it would have gone
into their CMA account at Merrill Lynch. Because they kept
everything under that umbrella. So I would think that any
extra that they didn’t need or choose to do something with
would have just stayed in there. Does that answer your
question?

Q. It does. And I guess what I need to make sure I'm
clear on is: That is still being managed now --- it’'s still
being managed by Merrill Lynch, what was Shoe’s IRA account.

A. No. So Shoe’s IRA moved to Polly after his death.

Q. Yeah.

A. And she had an IRA. She designated beneficiaries
for her IRA. And those beneficiaries were Jonathan and Sloan.
I don’t think any charities. I can’t remember right now. And
so, after her death, the IRA was disbursed pursuant to her
beneficiary designations. .

Q. when did she change --- was'it set up that way ---
when was it set up so that those were her two beneficiaries?

A. A11 of that was set up in June of *18 when they did
their overall estate plan.

Q. Before Mr. Shoemaker died ---

Yes.
Q. --- in July.
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1 A, Yes.
2 Q. Got it. But the point is, the seven-point-whatever
3 | went into Mrs. Shoemaker’s...trust? o
4 A. No. It just went on her side --- to her balance
5 | sheet. |
6 Q.' S0 then it would be ---and I just don’t have those
7 documents yet--- she set up an IRA --- she designated. her
8 beneficiaries of her IRA account on these Merrill Lynch
9 forms -
10 A. Yes, ‘ |
11 Q. --- that have been produced in Shoe’s case,
() 1 A, Yes, |
13 Q. Again, all of that was done in June of ’18,
14 A. Yes, |
15 Q. Okay. I got it. Did she have an IRA account prior
16 to Shoe’s death? |
17 A. I don't Be11eve $0. I don’t believe so.
18 Q. I believe the discovery responses are due maybe the
19 | end of this month. ,But what assets did she have, other than
20 | Mr, Shoemaker”s IRA? - o
21 A.  She had'herown'CMA'account at Merrill Lynch, with
22 her ownuinvestmehts and}..' I'm struggling to try to remember
23 amountsf. It was roughly the Same as Shoe’s CMA account in
24 || size, ‘ |

D 2

Q + Okay.
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A. So she had between two and three million dollars 1in
a CMA account at Merrill Lynch in her ---

Q. Name.

A. --- her name, or her trust. Her Revocable Trust
name. She had some interest in a couple of partnerships that
had some value but not significant. And then she had this
joint account with him at the Community Bank. I think that’s
the bulk of it. | ﬁ

Q. Two questions: Did ever any of Mrs. Shoemaker’s
money find its way into Shoe’s IRA account?

A. I'm not sure what you’'re asking.

Q. Yeah. Just, it's striking that Shoe’s IRA has a

~value of seven million dollars. Even assuming he was a very,

very successful lawyer. At least to me.

A. You mean it was big, or not big?
Q. Big.
A. Oh.

MR. HAYNSWORTH: Maybe we need to have the
Turner Padget/Wyche Tawyer comparison.

MR. BLINCOW: Well, maybe so. |

Q. So I was just... And I get that this was over a

Tong career, and I get it was a very successful career. And 1
guess I just wanna make sure ---and I guess it really doesn’t
matter--- but was any of Mrs. Shoemaker’s money used as seed
money for that?
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1 : No. No.

2 Q. Okay.

3 A. We had a very generous profit-sharing plan at the

4 | Wyche Firm that started probably in the '70s. And we also had
5 an investmentiadvisor that did éxtraordinar11y well., And so

6 Shoe actually, when he decided to move his profit-sharing from
7 there, from the firm, to an IRA, he actually moved to 3 more

8 | conservative mix at that time. And, you know, had he not done
9 that, it might’ ve been even more. Byt 1t was remarkable. It
10 Was a remarkable thing for some of thoSe older lawyers who

11 worked there ang enjoyed the really incredip]e decades.

12 Q. See, Knox and I --- we can go off the record for a
13 second,

14 (Off Record Discussion)

15 Mr. Blincow Resuming:

16 Q. In round terms, Mrs. Shoemaker had a CMA account,
17 A Un-hun, |

18 Q. And it woyld be worth approximately --- if Mp,

19 Shoemaker’s brokerage account was two-point~someth1ng, do you -
20 think that Mrs. Shoemaker’s was in that ...
21 Comparable. Uh-hyh. Very much.
22 Q. Now, as I understang 1t, Mr. Ned Sloan Just passed
23 | away.

24 Uh-huh. -

N:} 25 Q. Were there any assets that belonged to Mrs.
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Shoemaker that were at his house that needed to be done
something with?

A. Yes. Yes.

Q. Tell me about that, please.

A. That's the secretary. I think it’s called an Eif,
or an Elfe, E-1-f-e. Well, I know a lot of the history of 1it.
But it’'s a family --- it was a family piece. It was a large
secretary that was built by a famous Charlestonian furniture-
maker. And Po11y’s mother acquired it at some point and it was
in Polly and Shoe’s house. And they had all the history of it,
and spoke about it. It was a beautiful piece of furniture.
When we were closing up their home at the Cascades after Mrs.
Shoemaker died ---

Q. Oh, it was at the Cascades?

A. It was at the Cascades. Absolutely. It was there
in the Tiving room. It was beautiful. And after she died and
we had to move out of the Cascades ---and there was some
pressure to move out as quickly as we could--- we were ready to
put it in storage. And Ned approached...I think he actually
approached Sloan, maybe; and mentioned that that piece of
furniture had great sentimental attachment to him, he cared
about it, and it would please him very much if he could keep it
at his home. And so we all talked ---Jonathan, Sloan and I,
and also Ned’s son John, who’s a lovely fella--- and we decided
that it would be a nice thing to loan 1t'to Ned. And we did a

EY

IRVETA J. SHOUSE/IJS
119 JONES AVENUE

M TTAIEITIT T R OATTPYIY AL DAT INA Y0401 2D. SUPP ROJ

\ 756





O

LesTey Moore
November 24, 2020 . 28

10
11

13
14
15
16
17
18
19
20
21
22
23

24
“MB 25

(DCO\[O)U‘T:P-OON

Toan agfeement, and it was transported to Ned’s house, and he
took great care of it and was very proud of it and enjoyed it.
And then after his recent death we did collect it and it is in
storage.

Q. Got it.

A.  Does that help?

Q. Yeah. ’Cause something had to happen to it here
recently. '

A, Yes. And I think that was done last Friday, if I'm
remembering correct.

Q. S0 on Shoe's death, the seven-point-three went to
Mrs. Shoemaker and into her Revocable Trust., |

| MR. HAYNSWORTH: The Seven-point-three - --

Q. No, no, no, no. Excuse me. Let me start --- T
apo]ogize.'

t

Upon Shoe’s death, the Seven-point-three IRA account

went to Mrs. Shoemaker.

A. Correct,
Q. And on her death it went. into her Revocaple Trust.
A, No. Her beneficiary designation for her IRA was

Jonathan and Sloan. |

Q. And do I understand your testimony that she did not
have an IRA designation before the June ’18 designations?
| A. She would not have, because she didn’t have an-IRA,
The IRA was Shoe’s, SO he had beneficiary designations for his
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IRA.

Q. Right.

A. But she didn’t have an IRA until he died and it
rolled over to her, and then she put a beneficiary designation
on 1it.

0.  And that was done --- coincided with the new Will
and Trust in June of '18.

A. Yes. I believe it was the week after they executed
theirs Wills and Trusts with me. The Merrill Lynch ---I'm -
gonna say Merrill Lynch folks: I don’t know if it was Ben -
Clauss or Amanda--- they went out to the Cascades and that’s
when the beneficiary designations were completed. 5o it wasn’t
done on the day they signed, but it was within a week, I think.

Q. If that beneficiary designations of her IRA account
had not occurred, what would happen to the seven-point-thrée
that became hers on Shoe’s death?

A. You mean if she had not filled out any beneficiary
designation?

Q. In late or mid June of '18.

A. T think that by the IRA contract itselif, in the
absence of any beneficiary designation, it goes into that
person’s estate. So through their Will. That’s typically what
happens, and 1 think that’s what would have happened in her
case. |

Q. Would have passed into --- would have gone into the
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estate.

A. Into her estate, that’s right.

Q. Okéy. Did she have ---and we’re gonna tick through
it in just a minute--- did she have a Will and Trust prior to

June of '187

A Uh-tuh,
Q. Okay,
A, Sure,

Q. All right. I think I understand.
A, It’s a Tot of... Well, I have to...in my mind, I

see buckets. And if you think about when - someone dies there
are buckets of assets: there’s IRA, there’s a joint account,
there’s a revocable --- you know. And T have to actually
visualize the buckets to keep it straight. "

Q. Uh-huh. And as we’ve disCussed, the Irrevocable
Trust was fundeg by a 11fe'1nsurance policy.

A. Uh-huh,

Q. The bulk of Mp. Shoemaker’s that went into his
Revocable Tryst would be his brokerage account,

A That’s right. That's right.
Q. And the IRA passed pursuant to the designations that

A. Exactly,
qQ. == prior to his death.
A, Exactly,

IRVETA J. SHOUSE/IJS
119 JONES_AVENUE

GREENVILLE. SOUTH CAROLINA 20601 9D. SUPP.

ROA 759






LesTey Moore
November 24, 2020 31

o 0 ~N & 'k W N e

O
NONNN 2 s s e [ O e O
W N = O W o~ o o b W N = O

O
N
47}

Q. Okay.
MR. BLINCOW: A11 right, we’re gonna take a
Tittle break. We’'re gonna take five minutes.
| (BREAK)
Mr. Blincow Resuming:

Q. We’re back on the record, Ms. Moore.

And I've gotten an earlier ---actually before 1 was
involved in the case--- some discovery responses. Information
that Marshall had been provided. And it says, "Copy of
policy," and then it has a policy number. That would be the
1ife insurance policy ---

A. Yes.
Q. .-~ four-point-nine million?
A. Yes. John Hancock, I believe.

Q. And then there is a June 2015 Will and Trust;
correct? And I can show you...

A. Yes.

Q. That --- well, we can start there. In Mr.
Shoemaker’s Will of that date, June 2015, how was his estate
set up?

A. Well, his Will Teft household goods to Polly but his
probate assets he left to his Revocable Trust.

Q. Okay. So beyond household furniture, and silver,
and what not, the bulk of his assets went into his Revocable
Trust. '
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Yes.
Dated also June of 2015

That’s correct.

And how was that set up?

A, How as that set up? Again, household ---I'm just
running through it quickTy--- household goods-obvious]y to
Polly. Any vacation residence, and then any interest at the
Cascades, to Polly. And then the Specific bequests to his
brother and sister. Ang then the balance of his éstate went
in, potentially, two pots: one pot was the Exemption Trust,

which would have been funded with his estate tax exemption
amount; and then any excess ---and there wouldn’t have been, I
don’t think- - . would have gone into the Marital Trust. And
1t's a formula to use estate tax exemption but then defer any
estate tax on the excess. But given what was flowing at the

Created. So he would fund the Exemption Trust for Polly. - 1+
was for her during her lifetime and then, at her death, or if
he predeceased her, it was going a third, a third, a thirqg.
Which is, I thipk, what you’re. asking.

Q. It 1is, yeah, And, again, the Exemption Trust
business s Just to minimize tax Tiability,

A, Estate tax. VYes.

Q. Okay. Se as of June of 2015, the estate p1an, nis
Will essentially, provided that everything went into his, as
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you explained, two trusts.

A. Right.

Q. And the trusts were set up for the benefit of Mrs.
Shoemaker for her 1ife, and then to his three sons in equal
shares.

A. That’s correct.

Q. Then ---and I’'m just gonna stick with the way this
is organized--- then there’s a First Amendment 1in February of
'18 to the Revocable Trust. And what changes were made by
virtue of the First Amendment to the Trust?

A. 1 would describe this as short of a technical tax
provision that amended the Exemption Trust. The reason we
amended the Exemption Trust was SO that we could decide, at
Shoe's death, if we wanted 1t to use his estate tax exemption
or if we wanted 1it, instead, to qualify for a marital
deduction. The language in the 2015 trust did not Tet us 9o
either way. The amendment would have allowed us to go ejther
way. And the reason we wanted to be able to go either way was
that by 2018 the exemption, federal estate tax exemption
Jevels, had gotten so large and SO high that a 1ot of planners
were really not interested so much in using the exemption; they
were really more interested in getting the marital deduction so
we could get a step up in basis in the assets when the
surviving spouse died. So this was a technical provision to
sort of adjust the Exemption Trust so that we could go either
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way at Shoe’s death.

Q. And maximize --- op minimize his tax TiabiTity.

A. Either minimize estate tax Tiability or preserve a
step up in basis at Polly’s death.

Q. That First Amendment made no change to the ultimate
beneficiaries,

A, That’s correct, it did not.

Q. Which were the three sons,

A. That’s correct.,

Q. Okay. Then we have a December 16 Restatement Te11
me, please --- and You may need a minyte to...

A. (Reviewing document) I'm confused, 0Oh, okay. So I

think that the - .. I think that the Restatement is actually in

- between these two.

Q. Well, you Just tell me --.

A. What it means?

Q. Yeah. And I would prefer to go in chronological -
order. You Jjust tell me the sighificance.

A, Well, we’ve got the '15 Tryst.

Q. Right, r

A, Then we’'ve got the Restatement of the *16 Tryst.
The amendment was done 1in 2018 and it references the 2016, So
I think that the .. does that make sense? |

Q. No.

A. See?
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(Ms. Moore and Mr. Blincow reviewing documents)
Q. Amendment .
A. That references the 2016 trust.
Q. Okay. Well, you're right. And, again, the 2018 was
a technical --- “
A. Technical. Right. That's right.

Q. A1l right.

A. Now, what you're gonna ask me is, what are the
differences between the "15 and ’16?

Q. Yes, ma’am.

A. Let me look, if you don’t mind. (Reviewind

document) So, by that time, they had sold Lake Toxaway. SO
there’s no reference t0 Polly getting a vacation home.
Q. And just while you mention that, because 1 saw 1t in

some of the tax records.

A. Uh-huh.

Q. They had a condominium at Lake Toxaway?

A. They did.

Q. And that was sold approximately when? Before 2018,
A. Uh-huh. Probably sometime between '15 and 16 would

be my guess. Because it’s not referenced in the -

Q. And so the proceeds from the sale of that property
went where? |

A. 1 don’t know.

Q. Okay. I gather it was --- Was it a substantial..
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1 A. Well, I don’t remember. I.don't recall it being ---

2 it was a --- I don’t recall it being a significant sale. And I

3 do remember that he tried for quite a while to sell it.

4 Q. I see. ,

5 A. Tt was a Tittle slow to move. And he wanted to --

6 they wanted to --- they weren’t gonna go there anymore. So jt

7 wasn’'t a huge, ..

8 Q. ... impact one way or the other.

9 A. [ don’t think so. 1 mean, huge is relative, byt

10 | yes, ,

11 Q. And if this was between '15 and '18, what was

12 1 driving that decision was, they weren’t using it any Tonger, or
13 were getting, ., o

14 | A. I went there one time. I think 1t was even three

15 | storeys, It Was.a lot of stairs, and it was not something that
16 they were comfortaple doing,

17 Q. AT right. So the Provision with regard to the Lake
18 Toxaway property ---

19 A. Is gone.
20 Q. -~~~ 9s not in the restated --.
21 A, That’s right. The same bequest to his brother and

22 sister. Then it Tooks Tike there was an addition of a bequest,
23 if Polly predeceased, to Deborah Wine, who was their Tong-time
24 ‘emp1oyee. And then it looks 1ike we still had the Marita]
Z:} 25 Trust in the Exemption Trust. And I asSume you don’t wamt. me
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to read this word-for-word ---

A. No.

Q. _.- but just give you the gist of it?

A. Correct. |

Q. We still had the Exemption Trust and the Marital
Trust. We still had a third, a third, a third in that one,
which s, I think, what you're asking about for the most part.
And that may be where we had...let me look. Yes, that’s where
we had some change in the fiduciaries.

Q. A1l right, tell me about that.

A. Okay. So in 2015 ..-this is Page 30 of 2015--- and

then the next one is --- Ttem 15 of both documents.
Q. Okay.
A, So in the prior one he named Polly and me to manage

his trusts during his Tifetime. So. in other words, if he had
become incapacitated, Poily and I were to manage his trusts.
Then upon his death, he appointed Polly and Merrill Lynch as
trustees.

Q. what was driving that decision?

A. Well. he had --- al1 through the years, he had a 1ot
of confidence in Merrill Lynch. So he!had them named as
trustee, to help Polly after he was gone. That’'s 2015.

Q. Yeah. But if I'm understanding you, Mrs. Shoemaker
was removed as a trustee.

A. No, she was a co- with Merrill Lynch. 1 was out of
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the equation, And then she and Merril] Lynch would have
managed those trusts together.

Q. Right.

A, And then in 2016, that’s when he named Polly and me
to be co-trustees and Merril] Lynch was removed.

Q. Sorry. 1In 15 the Co-trustees were Merrill Lynch
and Mrs. Shoemaker.

A, Yes,

Q. And the revised trust was you --

A, Polly and me. Uh-huh. He took Merrill Lynch out.
That’s right.,

Q. And do you know why that change was made?

Ao Well, T think that he. .. thip he really liked Ben
Clauss and the nvestment folks at Merrill Lynch. But I think'
he came to the rea1izat10n that they wouldn’t actually be the
people who would be administering the trust. 1t would be an

k4

investments.

Q. Sure. So Tikely, maybe, not even anybody from
Greenville would be managing that

A, That’s right. That’s right. And then the amendment
was to the 2016,
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1 Q. And that was, as you described it, a technical

2 amendment. .

3 A. Yes.

4 Q. A1l right. Those were the Will and Trust documents
5 | that were produced to Marshall early oh. What happened after
6 '18...yeah, February... '

7 A. Wwait a minute. (Reviewing documents)

8 Q. There it is.

9 A, February.
10 Q. Yeah. What happened after --- SO in February 18
11 there were three ﬁ]timate _.. three beneficiaries: the three
12 Sons. ‘
13 A. That's correct.

14 Q. when is the next change of any sort to his estate
15 documents?

16 A, That would have been June, when he signed the

17 Restatement of his Trust.

18 Q. And as I understand it, you would have drafted those
19 documents. The June ’18 documents. ‘

20 A. That’s correct.

21 Q. But you were not involved in witnessing the

22 signatures and SO forth of Mr. and Mrs. Shoemaker. Is that

23 right? |

24 A. To their documents?

25 Q. Yes, ma’am.
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A, Yes, T was. _
Q. You went to --- that was at their house?
A, Yes. |

Q. Do you remember whit - -- tell me about that. What
do you recall? |
A The actual executipn?
Q. Yeah.
MR. HAYNSWORTH: 0 the changes in June of

'18,

MR. BLINCOW: Thatfs right.

MR. HAYNSWORTH: J st making sure I'm
chronologically with y'all,

A. SO it was --- I pe feve 1t was a Sunday afternoon.

I had arranged it with Shoe ang Polly ‘in advance. We’d had
Some conversations about it I asked Amos Workman and Car]
Muller to be witnesses. And 5o we al] met at the Cascades. As
I remember, it was the 24th, ;nd I think it was 3 Sunday

afternoon,
Q. Okay. And it was in the afternoon?
A, I think it was late afternoon, yes. Sort of g

Sunday afternoon, it was a good time for everybody to sort of
get there,

Q. " How was 1t decided to ask Mr. Workman and Mr. Muller

- to be witnesses? Did they 1ive hearby? Or what was the. ..

A. S0 1in the week or so before, I had 3 meeting with
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Shoe and Poily at the Cascades and we talked about the draft
documents that I had prepared. And we talked about the
execution of it and how we would do that. And I suggested that
since I was named in the Will as a fiduciary, while that’s not
disqualifying, I thought it would be better if we had two other
independent people. And we didn’t really want to ask --- well,
at that time they didn’t have a regular caregiver. But wé
didn’t wanna ask somebody --- he was under hospice, of course,
but we d1dn t wanna ask a caregiver or anything. So I
suggested, or Shoe suggested ---1 don’t remember who
suggested--- that we ask Amos and Carl. He knew them wells
they were at the Wyche Firm. And I knew that Carl was very
fond of Shoe and Polly, so I just thought that would be good
and I Tined them up. He thought that was great, and I Tined
them up. |

Q. No aspect of that witnessing those signatures Was
videotaped; is that right?

A. No.

Q. Or recorded in any sort of way?

A. No.

Q. And you recall it being in the afternoon.

A Uh-huh.

Q. And was Mr. Shoemaker up and dressed, or was he in
bed?

A. No, he was up and dressed. We sat at the dinihg
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room table. He sat at the head. I think I sat to his right
and Polly sat next to me, And then Amos and Carl were across,
Q.  Okay. |
A, We sat at the dining room table. He was dressed.

He had his oxygen, but he was dresseq.

Q. ATl right. Let me back Up. You mentioned that
there was 3 meeting a week or so before. op maybe it was ---
was 1t a meeting or phone call, where you talked about "We’ve
gotta get these" -.. you had drafted the documents and they
needed to be signed?

A. There were 3 couple of phone calls and a meeting.
Do you want. me . to .. |
Yeah, what I --. pignt.

- start at my first -..
That’s right.
- 1nteﬁact10n?
And what prompted that call.
Okay. So about a week before the 24th, give or
take, I had 3 phone call with Shoe. He called me. I was at
the office. And he said that he wanted to make some changes to

> O r o e o

his estate plan. And he said that he was ... he wanted to
remove Marshall from his estate plan,
Q. Prior to that call, when’s the Tast time you would

have seen Mp. Shoemaker? .
A, Oh, probably...I probably would haye seen him within
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. T would have talked to him or seen him within the prior
month, probably. Just to casually have a phone call with him.

Q. Like a social call?

A. Uh-huh. Yeah. Just checking in. He had stopped
going out to Tunch, so 1 didn’t meet him for lunch anymore at
Pete’s. But we would have a phone call, you know, every six
weeks or so. So I had probably talked to him.

Q. So he called you.

A. He called me. And he said that he wanted to change
his estate plan. And he said that he had...and I think these
were his exact words...he'd had it with Marshall. He described
to me the upset over Peter’s graduation, and Sioan being dis-
invited to Peter’s graduation. And he talked about how that
had upset him very much, it had upset Polly, and he was kinda
done. So we talked a while. And, you know, I asked him some
questions, just for clarification. I asked him about Peter and
Mary. And I asked him about the other specific bequests. So
he told me he wanted to do something, both of them would wanna
do something for Peter and Mary, they loved Peter and Mary very
much, but that he wanted to take Marshall out. And he said to
me that Polly was in total agreement. That’s what he said to
me.

So 1 started the drafting. And 1 will say this: He
was very calm. He was decisive and he was calm about it. He
wasn’t...I mean, he was upset and sad, but he wasn’t emotional.
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actually met on the 24th,

So I started working on some drafts. And the next day I talked
With him again. And I think I called him. And he, yoy know,
reiterated what he wanteq to do. And I told him that | would
have some drafts ready pretty soon.

Q. So you called him probably a day or so later,

and T took them both drafts of the new documents. And we sat
in the den, Polly was there. And I went through those
documents with both of them.  And we talked about it and they
were clear that that’s what they wanted to do. And I felt good
that they haqg expressed thejp wishes to me. So at that
meeting, that’s when we talked about how we would éxecute‘it,
and when we would execute it, and what We would do. So ¢ was
Sort of two phone calls that I remember and g meeting before we

Q. Got it. Ang YOu mentioned that they Toved their
grandchildren, Peter and Mary. so i that why the provision
for the two hundred - and fifty‘thousand - -

A, Yes,
Q. ~-- for each grandchild?
A, Yes,
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Q. Were you ever aware of any other reason, other than
the upset with regard to Peter’s graduation and the e-mails
which we have, was there ever --- did Mr. Shoemaker ever say
anything other than that, that was driving this change?

A. well, I think that the episode with Sloan and
Peter’s graduation was more 1ike the straw that broke the
camel’s back. I think there were d number of incidents, or
upsets, in the family for years that had sort of led up to
that.

He was unhappy and upset when the police detective
got involved. And I can’t rememper if that was earlier in the
year or not. But he talked to me about that when that
happened. Because I got --- Cary Hall, at the office, 1 think
got that e-mail. Cary reached out to me. I called Shoe. 1
wrote the detective. So he was upset about that. That was
very embarrassing Eo him. So that was a situation. You know.
I was aware of the management of Marshall’s trust back in the
'90s, and he felt like Marshall had sued him, or threatened to
sue him. You know. He remembered all those things. And he
+old me about those things over the years.

Q. But there was also no guestion that up until a week
or so before the documents were executed, Marshall was a
beneficiary. |

A. That’s correct.

Q. And with respect to any reason that he gave when he
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called you in June, the only thing he ever mentioned was this
upset regarding the graduation.

A That was the final, precipitating thing.

Q. Okay.

A As T say, I think he said, "I've had it."

Q. One thing that came Up --- I'm gonna switch gears on
you or I'11 forget it.

A, Sure, .

Q. What Came up yesterday was a meeting ---and Jonathan
seemed to recall it being maybe a couple of years earlier--.
where Mr. Shoemaker - .. Jonathan testified that you were there
and there was 3 discussion of his estate plan.

A. Yes,

Q. Do you recali that?

A. Uh-huh,

Q. ATT right. Tell me what you can remember abouyt

that, please.

A, Well, T think it was a couple of years. And it was
a meeting at my office. And I think Shoe wanted Sloan and
Jonathan to have g better sense of his plans and 47150 the
peapTe involved who' were gonna pe there to help Polly, By then
he'd had his diagnosis and I think he was thinking ahead to
making sure that they understood the plans he had made to
provide for Polly. |

Q. Right.

e
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1 A. So we had a meeting at my office when they were in

2 town.

3 Q. Both boys.

4 A. Both boys. And he did not want Marshall present.

5 Polly didn’t, either. They didn’t want Marshall to participate
6 in that meeting. But in that meeting, we talked about the

7 estate plan, we talked about Merrill Lynch.

8 Q. And the estate plan at that point was: everything

9 to Polly for her life and then to the three boys.
10 A. That's correct,
11 Q. And there was, 1 believe, a discussion of the value
12 of the estate.
13 A. I think so, yes. There was some. Generally,

14 anyway, Yyes.

15 Q. Okay. Did you see Mr. Shoemaker following that

16 Sunday afternoon meeting? Did you have an occasion to visit

17 him?

18 A. I did. I did. When we were working through the

19 documents on the 24th, and going through things, and getting

20 everything executed. T had prepared a memo for personal

21 property. And Polly was reading that and wanted to make a

22 change to it. And I can’t remember what the change was, but it
23 was something about the household goods or the jewelry or

24 something. And she was reading it as we were going through

25 these documents. And she asked me to make a change to it. She
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wanted to make a change to that memo. And I said,
"AbsoTutely." $g [ doﬁ’t think we signed that memo that day,
I brought it back to the office and corrected it, made it the
way she wanted, and then I went back out to their house.. .3
week Tater,‘maybe?...and they signed that memo. And I don’t
know, there may be a date on that memo. But that’s the last
time that I remember seeing him,

Q. Now, when you Say a memo, it would be like an
exhibit to the WiT7? |

MR. HAYNSWORTH: It’s 4 one-pager -
A, It’s called "Memo for Personal Property. "
MR. HAYNSWORTH: I think 1t’s one of the
exhibits from Marshall’s deposition,

A, It may be. And it talks about how she wanted Sloan
and Jonathan to sort of take picks on the art, and that kinda
thing. But she was reading that as we were going through the
documents and said, "1 wanna change that.” So then I 'went. back
and visited with them. In the meantime; I think Shoe had
changed his beneficiary designation for his IRA during that
interim. And at that visit with them, when I went out there,
Marshall, in the interim, had come Up to visit. Because they
told me about that. | |

Q. And what did they tell you about that? \

A. They said that --. well, Shoe said that Marshall
made an unexpected visit, and that he didn’t want to see

h
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Marshall. And so he said he went back to the bedroom. And
Polly, I think, visited briefly with Marshall. And she said
that she went back to Shoe’s room to make sure that he didn’t
wanna see Marshall. And he didn’t. So she came out and she
said that she told Marshall that Shoe didn’t wanna see him,
And she commented that that was an uncomfortable conversation,
but that’s what Shoe wanted.

Q. And at that point, Marshall left.

A. Yes, I think that’s correct. But that happened 1in
between when they had signed their documents and I went back.

Q. Wwould --- and you weren’t there for any of that
visit. You weren’t there, they told you about it.

A, That’'s right. They relayed that to me.

Q. Wwould the change in the IRA designation have been
done by mail?

A. I don’t believe so. [ betieve that Ben Clauss, or
Amanda Wood, or someone from Merrill Lynch, physically took it
out there. I believe. But I can’t say that with a hundred
percent certainty.

Q. Do those designations have to be re-upped annually?
In other words, it looks 1ike in the documents that have been
produced there are a number of times where he’s affirming his
IRA --- his beneficiaries to his IRA. Do you know if that- has
£o be done annually?

A. I don't think it does.

G. W. COLEMAN ASSOCIATES
POST OFFICE BOX %177

S T rmmreer ev i T ¥RTA AREN A 2D. SUPP. RCLA 778






LesTey Moore
November 24, 2020 - 50

1 Q. Do you know why there wou]d'be four or five or six

2 of "em?

3 A, I would assume that if they're being done, there are
4 some slight changes. But I don't know. 1I'd have to look at

5 them to compare. Byt I don’t think you have to re-up thenm.
6

7

8

9

Q. There’s no question that 1t was the week after the
new Will and Trust were signed that the first IRA designation
was signed in which Marshall was not g beneficiafy.

MR. HAYNSWORTH: Object to form,

10 Q. You can go --- does that ---
11 A, No, just say that again. Sorry. I got distracted,
(:) 12 Q. IRA designations, al1 the Way up until June of 18,
13 listed Marshalj as a beneficiary? _
14 A. I don’t think that’s correct. I think that going

15 back in history there were times when it wasn't a third,
16 | third, a third. But in '15 o '16, it was a third, |

17 Q. Okay.
18 A, But it wasn’t always a third.
19 Q. ATl right, Do you know --- and I can just show you,

20 There was a Codicsl to Mr. Shoemaker’s Will in 1994, And I can
21 hand you that . (PfoVﬁding document to the witness) Does

22 that... What can You recall about that period of time? If
23 anything.
24 A, Well, that was a time when they were not on good

o
;:) 25 terms at all. so Shoe wanted to take him out of the estate
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plan.

Q. In 1994.

A. In 1994, .yes.

Q. Back into the estate plan in 1996. ‘And that
destroyed the Codicil?

A. Yeah, that looks 1ike that’s right. That's correct.

Q. And do you know what was driving the decision 1in
19942 Or would that be something you don’t know?

A. 1 believe that this is around the time of the
controversy and conflict over the trust that Polly’'s father had
created. 1 think that’s sort of around that time.

Q. And it was a leased property, maybe a gas‘station or
something?
A. Yes.

Q. And that was between '94 and '96. Are you aware of
any other times that Marshall was not a one-third beneficiary
in his dad’s estate?

A. I do. There was a period where the estate plan
tracked the insurance trust. In other words, it was a sixth to
a trust for Peter and Mary, and a sixth to a trust for Marshall
that was more restrictive.

Q. And I asked you earlier if you ever Ssaw a Tetter
that Mr. Shoemaker had written explaining why he had set it up
that way. Do you recall that?

A. I do remember getting that letter.
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Q. And the point of that letter was that, becayse |
Marshall was having some difficulty in his marriage, it was set
Up one sixth/one sixth, and in later years, 1if he could have
set it up differently, he would have done so.

A. Yes. I mean, I remember that letter,

Q. Well, how would you have, if you wrote it --. ang
t's a handwritten letter on Wyche'1etterhead. Did he give you
a copy of qt?

A~ I think he did. T think he diq, He was good about
Keeping up with Paperwork. And he would send me a financia)
statemeqt every year. Not in the "90s, but in the 2000s. And,
certainly, when I was over at my own firm, he would send me g
financial every year, he’'d senq me information if he had an
appraisal done. So he Sort of kept me in the loop on those
things. | | |

Q. Approximate1y when would he have gone from a Wyche.
Managed retirement account to a Merril] Lynch?

A, I don't,,.

Q. Years and years and years ago.

A. No. No, not years., Well, I would say probably ten
to fifteen years ago. He moved from the profit-sharing at the
Wyche Firm to an IRA that was invested. 1’d Say ten to fifteen
years,

Q. So the sum of your testimony would be, from...let me
make sure...from '94 to 2018, Marshall was a one-third

IRVETA J. SHOUSE 1,5
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beneficiary of his dad’s estate. _So we have this upset over
some aspect of Marshall’s grandfather's estate, from 94 to
"96. |

A. Right. .

Q.  And then you told me about there were some periods
of time where Mr. Shoemaker’s estate plan tracked along with
the Irrevocable Trust. .

A. Un-huh. Yeah. I just don’t know what years that
was. I don’t know if that was subsequent to this or prior. I
just don’t remember. "

Q.  Okay.

A. That’s why I was looking at you funny.

Q. I'm gonna hand you the first... Well, no, that’s
the same thing. Let me show you this, that I don’t think was
produced initially, and tell me what that is and what you know
about 1it.

This is the Insurance Trust.
I see.

This is the Insurance Trust.
Okay.

So, '98.

Well, so you're right.

Yeah.

Q. The '94 to '96 would be the first time that Marshall
was treated differently. | |

>0 >0 0>
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MR. HAYNSWORTH: Object to form,
Q. In 1994, Marshall was treated differently.
. Yes, |
Q. And that ended in 1996, -
MR. HAYNSWORTH:  Object to form,
. T believe so. yes, that’s correct.

Q. And we think we know what prompted Marshall to pe
taken out 1in ‘94, What prompted him to be put back in in 19967
Do you know? - | .

A, I don't know anything speci?ic. My experience with

being around Shoe and Polly “s-particular with Shoe- .. was that
their relationship with Marshall ebbed and flowed. There were
good times, ang times when they got along okay, and then there
would be ypsets, They could be as simple as g phone call that
wasn’t pleasant. So I don’t know, To me, this says that this
Was a time when things were going a Tittle better ang they were
making an effort at trying to get along. Byt it changed. And
those conflicts and those problenms persisted, even though the
Wills weren't changed.,

Q. I' understang that,

Right,
Q. But if we Took at from the start to the finish,
there were twWo times when Marshall wasn’t ... well, let's say

there were three times when Marshall was not treated similarly
to his two brothers,
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MR. HAYNSNORTH QObject to form
Q. The first. in 1994, which ended in 1996. Correct?
A. Yes, I think so, but I can’t remember earlier than
'94. You know. And there was a time when I wasn’t involved.
Q.  You're not aware of any time from his first w11i, or
Trust... Well, the only times that you’re aware would be from
'94 to '96, and then I believe you just mentioned in 1998 was
when the trust was changed to track along with the Irrevocable

Trust.

A. - That’s my reco11ect1on yes.

Q. And you’'ve seen the letter where Mr. Shoemaker
explains that "the only reason I'm doing this is because..
or, "if I had to do it again, I would just do one third, one
third, one third,” in his letter.

A. I've seen that, Yyes.

Q. How was the trust changed...l guess, would it be the
2018 document that’d be the change from the one third to one
sixth/one sixth. Is that right? Does that make any sense at
al1? In other words, after 1996 he’'s a one-third beneficiary.

A. Yes.

Q. And then you've told me that there was a period of
time where the Revocable Trust was patterned after the
Irrevocable Trust.

A. Uh-huh.

Q. Did that ever change until the 2018 documents that

IRVETA J. SHOUSE/IJS
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we've discuésed?

A Probably. Probably. But I don’t remember
specifics.

Q. And you wouldn’t be able to remember when op what
drove that decision,

A. No.

Q. Just that it was made.

A. Uh-huh, T think there were changes made

periodically over the years,

Q. AN rMight.  What did you know of Mr, Shoemaker’s
medical condition?

A. I knew that he had a very serious puimonary disease,
He described it as terminal. He was VEry open and frank about
it when he was diagnosed.

Q. And was he ever 4 Cigarette smoker?

A. . He was, I believe, in the '80s or s0. When I met
him in 1988 he had given Up smoking. I think he quit colg-
turkey. But he had smoked.

Q. And, approximately, when was he first diagnoseq?
I'm just trying to get 3 sense of your.understanding.

A, Yeah. I'm not good at that. I'p gonna say about
five years prior to this death, Something Tike that. And he
Was very open about it And at peace about 1t, really.

Q. He would’ve been retired by the time he was

diagnosed?
IRVETA J. SHO USE/NSS

————
119 JONES AVENUE

GREENVILLE, SOUTH CAROLINA 29401 2D. SUPP.

ROA 785






O

Les]ey R. Moore

- November 24, 2020 57

1' N Av “,” e11 wyche 1awyers k1nd of never fu11y retire.

2 = Q;'dhwe estab11shed that yesterday

3 | A' "hHe was sem1 ret1red He would st111 go in. He

4 st111 had an off1ce He still. had access to a secretary. - He
5 did personalﬂwgrk But I w0u1d have descr1bed it as semi-

6 retireﬂa | d. ‘h

7 Q. | Okay.

8 A. But not, probably, fully retired. He was st111

9 going into the office.
10 Q. Other than the letter that we’ve talked about where
11 Mr. Shoemaker explained to Marshall why it was set up one-
12 sixth/one sixth, are you aware of any other correspondence

13 betweeh Mr. Shoemaker and Marshali?

14 A. 1 don’t know. I don’t think so.

15 Q. Have you told me about the specifics of --- and 1
16 get that your testimony would be that there were years of ebb
17 and flow.

18 A. Yes.

19 Q. And you've identified something to do with

20 Marshall’s grandfather’s estate that was upsetting to his dad.
21 A. Uh-huh.

22 Q And then the business with Peter’s graduation.

23 A Uh-huh.

24 Q. And about they were victims of a fraud.

25 A Un-huh. Calling the detective.

IRVETA J. SHOUSE/IJS
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1 Q. Other than those things, are You aware of any
2 specifics that were between the two?
3 Al Well, T guess this jsn’t Specifics, but I remember 3
4 couple of times him describing that they would have a8 phone
5 conversation with Marshall and Marshall would Tose his temper
|| With them, raise his voice to Polly, and that that was
7 | upsetting to them and it really hurt hip and upset hin that
” 8 Polly would bear some of the brunt of that, So it wasn’t

9 anything specific, but I do remember a couple of times when he
10 would say that they had had very unpleasant phone

11 Conversations,

12 Q. Was this back when y'all were practicing together,
13 or --.

14 A, Uh-huh,

15 Q. --- Tlater?

16 A. Probably, Yes. Probably when we were practicing,
17 | yes. | |

18 Q. And you told me earlier you left Wyche in, . .7

19 A. The end of 2010 .

20 ‘MR. BLINCOW: Let me take a five- opr ten-minute

21 break and make syre I’ve got everything and 1 will

22 {1 be right back.

23 THE WITNESS: Okay.

24 (BREAK)

Mr. Blincow Resuming:
=—D11NCOW Resuming:
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Q. We’ve marked as Exhibit 1 to your deposition a
letter that Mr. Shoemaker wrote to Marshall in August of 2010.
And we’ve referred to it several times. Is this the letter
that you were mentioning that you had seen?

A. Yes.

Q. And as I understand it, he 1is writing Marshall and
eXp1a1n1ng why he has set up his Tife insurance trust the way
he had.

A. Uh-huh.

Q. And you testified that there were times, years ado,
when his Revocable Trust had the same provisions.

- A Ves. Actually, it could’ve been his Will at that
point. '

Q. Will.

A. We didn’t do a Revocable Trust until kind of later.

Q. And, again --- well, two things: What he’s saying
is, "I've done it this way to protect you, Marshall, and your
children," with respect to Marshall’s marriage. He doesn’t say
that, but isn’t it true that the reason he did what he did was
hecause of difficulties in Marshall’s ﬁérriage?

A. I think that was part of it. I also think that when
he did the 1ife insurance trust he also wanted to be sure that
Peter and Mary were taken care of and provided for. So I think
it was sort of two-fold.

Q. Okay. And you would consider this a ltoving Tetter

IRVETA J. SHQUSE/IJS
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from Mr. Shoemaker at the time.

A. Yes, :
Q. Now, you mentioned that it wouldn't pe terribly
unusual that you,would have --- after you started your firm,

and after Mp. Shoemaker became at least semi-retired, that you
would have lunch, maybe, at Pete’s.

A. Uh-huh,

Q. How often would youy say that you had those get-
togethers? | )

A. Every couple of months we’d haVe Tunch at Pete’s, or
once n a while go to the Poinsett Club, But usually it was
Pete's. He liked that.

Q. And was 4t purely social, or was there a work
Component? Tell pe how you woulq describe those Tunches
A, I think it was social. But we obviously had enough

history that he wouﬁd, You know, talk about the fipp sometimes
Or talk about clients we had had in common, or things 1ike
that. But it wasn't work-related, it Was social.

Q. Were others Tnvolved or Just.you two?

A, Usually Just the two of us. I sort of have g
recollection that Car] MuTTer joined Us one time for Tunch,
Possibly my daughter Joined us one time. Yoy know, for Tunch
or ‘something, if she was home from school.  She was very fond
of him.

Q. Have you to1d ys the extent of your testimony with

119 JONES AVENUR
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regard to Shoe’s relationship with Mar;ha11? In other words,
have I covered it all, do you think? Are there any surprises
that you haven’t td1d me about? .

A. I think so. I think we’ve covered everything. .1
would say that he would frequently say, when we were doing
estate planning, that Marshall would probably raise probiems,
have problems --- be a problem. He would say that to me
periodically as we would change things. 1 think that was one
of the reasons he didn’t want him participating in that family
meeting. But nothing specific.

Q. And, again, it was always the case that, while there
may have been problems, other than the two times that you’ve
explained, Marshall was a regular one-third beneficiary 1like
his two brothers.

MR. HAYNSWORTH: Object to form.
I think we said three times. But, yes, that’s ---

Q. And we’ve talked about those.

A. Yes, that’s my recollection.

MR. BLINCOW: AI1 right. I think those are
all my questions. Thank you very much.
MR. HAYNSWORTH: I have no guestions.

(Deposition concluded at 12:30 p.m.
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STATE OF SOUTH CAROL NA? CERTIFICATE
COUNTY OF GREENVILLE) :

MOORE

administer an oath:

That the witness was by me first duly sworn to
truth, the whole truth,

concerning the matter in controversy

testify the and nothing byt the tryt

aforesaid:
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WITNESS My HAND AND SEAL this 10th day of December,
2020. * |

~Zite

rveta J.—Shouse
Notary PubTic for South Carolina
My Coinmission Expires: 07/24/2022

—
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APPEARANCES :
BLINCOW GRIFFIN LAW
126 Meeting Street
Charleston, SC 29401 _
BY John K. BTincow, Jr., Esquire.

..{..On beha]flof the Petitioner

BROWN, MASSEY EVANS, McLEOD & HAYNSWORTH, LLC
106 Willjams Street

Post Office Box 2464 |

Greenville, SC 20602 _

BY Knox L’ Haynsworth, IIT, Esquire

.....0n behalf of the Respondents

ATso Present (via Zoom te1ec0nferenc1ng)

James Marshali Shoemaker, III
Jonathan Evans Shoemaker
LesTey R. Moore’ Esq.

T

STIPULATIONS:

This deposition is taken pursuant to the South Carolina
Probate Court Rules of Civil Procedure: reading and signing of
the deposition‘by,the witness are expressly reserved.

---------------------------------------------
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See Index, Page 3.
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deposition before?

EDWARD SLOAN SHOEMAKER, having first been duly sworn
to tell the truth, testified on his- oath as follows:

| EXAMINATION
By Mr. Blincow: |
Q. Good morning. How are you?
A.  Good, John, Thank you. How are you?
Q. I'm fine. Been a Tong time. But I am here this

morning to take your deposition, Have you ever given a

A, Yes, “

Q. Tell me about that. What were the circumstances of
that? |

A, Well, it had to do with my work. Suing the federal

government over fucking up the 1and...§orry. S0 we took ‘em to
court. Won. ‘

Q. Got it. You were not a party. 71t was your
employer, or your: company?

A. Yeah, I was the plaintiff, if you like,
Any other depositions besides that one? |
Written depositions, as a party, but no ---
Same sort of thing, with regard to your work?
Yes,

There are a. fey things I need to tell you that our
rules require. But you understand you’re under oath, ‘you’'re
bound by the answers you give this morning?

IRVETA J. SHO USE/IIS
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1 A. Yes. _

2 Q. Also, you may not be able to answer a question that
3 you don’t understand. So if I ask something that you don’t

4 understand, stop me and I'11 start over again, all right?

5 A. Okay.

6 Q. Also, you understand that once we start your

7 testimony, you’re not allowed to discuss it with Knox.

8 A. Yes.

9 Q. And so if you have any questions, you need to direct
10 those to me, all right?
11 A. Okay.
12 Q. And because our rules allow only one deposition in
13 your dad’s case, will you agree to answer my questions as

14 completely as you can?

15 A. Sure.

16 Q. Okay.

17 MR. BLINCOW: And, Knox, no one’s objecting

18 to the court reporter being in Greenville and

19 the witness being in Colorado; is that right?
20 MR. HAYNSWORTH: That is correct. We are
21 all staying safe and isolated.

22 MR. BLINCOW: There you go. |
23 Q. And, Sioan, if you need to take a break, just let me
24 know and we will be glad to do that. Fair enough? |

25 A. Thanks.

IRVETA J. SHOUSE/IJS
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Q. A1l right., Can. you tell me where you Tive, please

A You want my address?

Q. Yes. Please.

A 1071 County Road 111, Carbondale, Colorado.

Q. And I think T know the answer to this, but where is
Carbondale, Say, in relation to Denver?

A, It’s three hours west. A landmark people are more
familiar with ig Aspen, and we’re thirty minutes down the
valley from Aspen, .‘

Q. West. A17 right. And how long have You been out in
Colorado?

A. Since the fall of 1984,

Q. When did you finish school?

A, Spring of 1984

Q. Where did yoy go to --- 317 right, so youy wouTld have
finished Christ Church schooi .

A. 79,

Q. Got it. Do. you sti1] stay 1in touch with any of. your
high schooT buddies?

A. Some. Yeah. Not many, frankly, but some, yeah,

Q. What would pe some of the names of the guys or girils

that you would be closest to?

A Well, Al Hipp was my Tong-time best friend growing
UP.  Appy Apperson, who has done 3 similar Jjourney with taking

IRVETA . SHOUSE/IJS
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care of elder parents at Cascades. Bill Beattie some; see him
when I go home. When I went home before, I haven’t been there
in a while.

Q. Yep.

A. Those are the top three that come to mind.

Q. Got it. Thank you. So if you finished high schoo!
in 1979, where’d you go to college?

A. Washington & Lee University. Can’t remember the
dates.

Q. So finished in '84 and moved out to Colorado.

A. Yes.

Q. And you're married; is that right?

A, Yes.

Q. First marriage?

A. Yes.

Q. Children?

A. Yes.

Q. How old are they?

A. Two girls, fourteen and seventeen.

Q. Looking at colleges for the older one?

A. Started the process. I think there’s a desire to do
some visitation this year, but, you know. ..weird time.

Q. And tell me about you --- what do you out there? I
really don’t understand, so T need you to explain it, p1ea$e.

A. Well, my current job title is trophy husbhand.

IRVETA J. SHOUSE/IJS
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- education, and wanted to get back into that world but not 1in

That’s tongue-in-cheek,

Q. Not bad,work if ydu can get it. ,

A. Yeah, right. 1 retired from --- I was executive
director of a non-profit conServatTon organization, working in
this area'for twenty-plus years, And I stepped away at the end
of...I guess it was fall of 2017. I can’t remember exact]&.

Stepped away becéusejt was time to move on, I was gonna burn
out, and I was reqdy to hand it off to the next generation who
had more energy and more at Stake, frankly. And also,

needs. And so my retirement addressed multiple needs.

Q. ATl right. And do you have a plan to get back irito
the workforce, o is that it? ,

A. Well, T don’t have any concrete plans., I've been
doing some writing. I was publishing a piece in the local
paper for a while, Little bit of Consulting here and there.
Nothing too_sUbstantia][ Really, right now, my wife is the
working member of the family and I'm the household caretaker.

Q"  Got it. Does your wife work outside the home?
A. Yeah. She has 3 pPersonal coaching business.
Q. In what regard?

A, She is a 11fe-1ong educator. And when we got

married'and'started having family, she stepped away from

IRVETA J. SHOUSE/lJs
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the classroom. And so she works with --- you know, she’s been
working with a lot of different people: moms 1ike herself who
have been trying to get back into the workforce, coaching them
on how to do that, working with teenage kids, working with
parents and kids. And-she’s currently developing some
curriculum for gap-year programs for kids. That kinda thing.
It’s more extensive than that, but that gives you the picture.

Q. I've just seen an e-mail, sopris --- s-0-p-r-i-s.
Was that the name of the non-profit?

A. No, that’s the name of a prominent geographic
feature, Mount Sopris, that looms over Carbondale, and they
named the internet provider after it. The Wilderness Workshop
was the non-profit that I was the director of.

Q. Okay. And did that have a single issue or multiple
issues that were the focus of Wilderness Workshop?

A. We focused entire on federa1 public lands. That
means national forests or Bureau of Land Management lands. And
our mission was basically to protect their ecological integrity
and wild character, so that we would leave something behind,
for next generations, 1ike we found it. And so the issues we
addressed were anything that was detrimental to that mission.
So it was oil and gas development, we took on the oil and gas
industry, logging, mining, recreational development, ski
industry. And, you know, then worked with a lot of forestry
colleges to address the effects of climate change on our

IRVETA J. SHOUSE/IJS
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national forests, be they insect infestations, or wildfire, or
whatever,

Q. Got it. All hight. ‘Thank you.

Since your mom passed away, have you been back to
Greenville?

A.. There was an initial flurey of activity after she
passed away, in organizing and coordinating the management of
the estate. The physical elements of the estate. Ang once we
contracted with a person who does that professionally, I
stopped going back and I haven’t been back since.

Q. Okay. Now, you lTost me there 3 Tittle bit. wno did

you Contract with? T mean, what was the nature of the work
that needed to be done WIth regard to your mom’s estate?
A. Well, it’s aly the physical items: the house,

Q. Furniture.

- ==~ belongings. Yes. Furniture, Clothing, you
know, kitchenware, Silver, Jewelry. Al71 of that stuff needed
to be dealt with in'an organized and fastidious manner, So it
was an overwhelming task for us who don't Tive there, and so we
contracted with a person who does it professiona11y. I can’t
think of her'name. Oh, wait. Neli 0’Keefe is her name, And
she took care of it all, and obviousTy it had to go into .
storage, pending the outcome of this process,

Q. Right. And I belieye ---well, I don’t pelieve--.- we

IRVETA J. SHOUSE/1Js
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took Lesley Moore’s deposition a couple weeks ago and there was
some antique furniture that ended up at your uncle’s house. Is
that part of the process?

A. Yeah.

Q. Got it. Did you have a chance to see the Notice
that I had sent to Knox about doing this? Well, it wasn’'t many
days ago, but did you see the Notice that I prepared? (EX-1)

MR. HAYNSWORTH: I don’t think I sent it to him,
John.

Q. I can get at it this way: Have you made an effort
to try to capture and produce all e-mails and correspondence
that might relate to this case?

A. Yes. And you should be in possession of those.

Q. And you're satisfied you’ve looked where those kinda
things might be?

A, Yes.

Q. A11 right. I know that in Marshall’s case, his dad
wrote him a couple of letters, handwritten letters. Did your
dad ever write you similarly? |

A. I received very few handwritten letters from my dad,
and they usually weren’t very rich with content.

Q. And let me see if I can close this door. Your mom
was not an e-mailer; is that fair to say?

A.' That’s correct.

Q. So in terms of e-mails to and from your dad, or to

IRVETA J. SHOUSE/IJS
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T Il and from Jonathan, those have been Produced to Knox?
2 A. Yes.,
3 Q. AlT right. Can you tell me, have yoy done anything
4 to prepare fop this deposition today?
5 A. Other than observing Jonathan’s deposition ang
6 reading the documents that were in the packet, no.
7 Q. Have you had 3 chance to read Jonathan’s deposition?
8 I think we got 1t one day earlier this week.
9 A I have not read it, no. o o
10 Q. And when You ‘mention j package, s that something
11 that Knox woulg have sent You yesterday?
{:} 12 A. It was the twelye exhibits that yoy provided in
13 | advance of Jonathan’s deposition,
14 Q. All right.
15 A. And an édditiona] One that showed up this morning.
16 Q. That’s rignt. Okay. If your dag Passed away in

170 July of 18 -..gnq You mentioned that it sopt of fell to you to
18 manage things, 1 quess-- - ‘when was the Tast time You visited
19 Greenville prior to your dad Passing away?

20 A, Prior to my dad Passing away?

21 Q. Correct .

22 A. Well, I was there the day before he Passed away. Sg
23 I can go into detai]s about that visit., Would you Tike to hear
24 that?

:) 25 Q. Let me make sure I understand and then 1’11 ask you.
IRVETA J. SHOUSE 1,3 '
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But did you happen %o leave before he passed away, Or were you
there the whole time?

A, I left the day before he passed. So he passed on
Saturday, I left on Friday. And I had been there for two weeks
prior, hecause he had been hospitalized and I showed up to be
with him, help him, as ever I could, with him and mom. With
the goal being to get him stabilized in the hospital so he
could get home, frankly, to return to hospice and live out his
remaining days. At the time, we thought it was weeks, if not
more. Didn’t know that it was days. And so I left. I think
we got him home on a Monday or Tuesday of that week, and
settled in, got a routine going, got the hospice all dialed in.
And it seemed 1ike everything was stable, and settled, and I
totd him, "I gotta go home and see my family and 1’11 be back
and I'11 see you again in a few days." And his last... Well,
anyway... I left, and he said goodbye. And we didn't realize
it was goodbye -goodbye. |

Q. And that visit was for several days, you mentioned?

A. Two weeks.

Q. I'm sorry?

A. Two weeks.

Q. And that coincided with a hospital admission; is
that right? |

A. Right.

Q. Got 1it.

[RVETA J. SHOUSE/IJS
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A, Can you hear me okay? po I need to speak'up.
Q. No, no, I'm good. Can you hear me?
A,

2
3 Yeah, fine, |

4 Q. I have records of an ER admission in May. were you
5 involved in that at all?

6 A. For Dad?

7 Q. Yes. | |

8 Ao T don’t recal] that one. Do you have any more

9 details on that?

10 Q. Yeah. Look, please, at what we have marked as

10 Exhibit 2. And g beTieve...well, this is from Jonathan. ' 1
(j) 12 believe 1n order to become a hospice patient You have to have
13 this DNR status. 7s that your understanding? Do Not

14 Resuscitate?

15 A You know, I don’t Know if it was g necessity, But
16 it was certainly something that the doctor was g strong

17 pnopOnent of, for the reasons outlined ip an e-mail that yoy

18 have in one of the exhibits.
19 Q.- SToan, if you 700k at the third page, Marshall (sic)
20 I asks how your trip to Greenville was,
21 MR. HAYNSWORTH - Are you on Exhibit-Z,-John?
22 MR. BLINCOW: I'm on Exhipit 2
23 (OFf-record discussion regarding marking of ekh1b1ts)
24 (PETITIONER’S EXHIBIT NO. 2 MARKED AND ENTERED)
:) 25 Q. And Jonathan asks how your trip was, ang You said,
T B
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"(Mom and Dad) are prettj good. Dad gets tired but he’s in
good spirits. Mom is nuts but cheerful.” And that would have
been at the end of May. Do you see that? Does that ---

A. Yeah.

Q. Was your dad --- here’s my confusion. I thought
that he had had this trip to the ER and had been discharged and
was home for on the order of weeks before he passed away. And
then when you mentioned that you got your dad home and
situated, and then he passed away shortly after, that’s my
confusion.

A, Yeah, I understand the confusion. There's a lot of
back-and-forth. But all I can tell you is that in early July
he was hospitalized with an acute respiratory distress critical
event. And I think he was --- he was on hospice, and then he
had this respiratory arrest event that they ended up calling
9-1-1 for, and he was scooped up and taken to the hospital, and
then I showed up the next day. So I sat with him a week and
then got him home, and sat with him rest of that week, and
that’s when 1 left on Friday and he died on Saturday.

Q. And youire only aware of the one --- say, from May
until your dad passed away, you're only aware of the one
admission. \

A. That’s right. That’s what I can recall. I'm sorry.
I mean, there were so many with Mom in and out, and Dad’s
comings and goings with nurses and medical providers, and falls

JRVETA J. SHOUSE/IJS
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and stuff, that I might’ve overlooked one. But T don’t recall
one in May,

Q. Okay. And you don’t recall --- do you recall
Teading the charge in orderlto get this DNR order in place? Op
not so much? | _

A. No, T do. I recal] that. I was there, went to 3
doctor’s appointment With dad. And this 1s something that we
had been talking about for a while, Because we knew'they had a
Living Wil1, which,, you Know, basically said no extraordinary
efforts to pro]bng life, and the details of that were --. the
only thing that was spelled out was, yoy Know, no feeding

tubes, or... 7 think that was the extent of it. Ang there’s g
whole 1ot of Space between feeding tubes and nothing. And I
wanted them to get really clear on that so they had an
understanding of what the possibilities were. And so I went to

raised the question, and I askeq him for advice. And that’s

moment. And talked Dad into it, he agreed, and we got the DNRs
and got them posted around the house,

Q. And do yoy recall that aboyt this time period, Early
May, is when he first starteqd hospice at home?

A. Yeah,

M

IRVETA J. SHOUSE/1ys
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Q. And then, you're right, there was an emergency
situation which Ted to an admission, and got discharged and
came home a second time. Correct?

A, I don’t know about second, but, yes, he came home.

Q. A11 right. Do you recall a switch in the hospice

providers?
A. Yes. '
Q. What was driving that decision?
A.  Well, I know of one for sure. When you call EMS and

you engage in the medical system outside of hospice, that
cancels hospice. Because the whole point, obviously, is to not
do that, and just be comfortable at home, and slip away
gracefully. And so when he had that respiratory distress and
they called EMS, that, you know, by definition, canceled that
hospice and we got a new one arranged while he was back in the
hospital so they'd be available when he got home.

Q. A1l right. |

A. There may have been a previous one. I think there
might’ve been three hospices and the first one we didn’t Tike,
because they were inattentive, or didn’t Tike the attitude.
That was the one he was with when he dialed 9-1-1, and then
third one is the one that was with him in the end.

Q. What was driving the decision to go to a third one,
or a different one, when he came back from the hospital?

A. The previous one wouldn’t take him back on.

IRVETA J. SHOUSE/IJS
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Q. I see.

A, Because he violated it. Basically, dia]ing 9-1-1
violates the terms of that contract, I guess. S0 they
terminated it. .

Q. But you weren’t dissatisf1ed with the first one, it
was just that they didn’t want, perhaps your dad as 3 patient,

A. We were dissatisfied with the first one, happy with
the second one. But when he went to the hospital, that
canceled and we hag to find a new one,

Q. Okay. So you're there 1in 7ate May, and you say,
"Dad gets tired but he’s in good spirits. " Tell me, what do
You mean by that?

when he was sitting sti1] and on the OXygen. But any exertion
at all caused his blood 0Xygen levels tg plummet and he would
get really tired really easily,

Q. Like, say, getting dressed in the morning? That
Kind of thing woylq be a stress? |

A, Yeanh, Getting dressed, Walking across the house.
You know, having.to deal. .. Anything othep than sitting sti1]
Was a stressor on his respiratory system.

Q. And would it exhibit itself in being short of
breath? op what was the, . How would You know he was being
stressed?

19 JONES AVENUE
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A. Yeah, he would pant a 1ittle bit, and move really
slowly. I don’t think he used a walker. But, you know, he
would steady himself on the furniture as he moved around the
house, that kinda thing. And he would verbally express how
challenging it was and how tired he was.

Q. Right. If you look, please, at the fourth page as
what we’ve marked as No. 2, there s an e-mail from your aunt.
And 1 guess you got copied on it. I think she may have sent it
+o Jonathan but you were copied on it.

A. You know, I'm going off of the documents and the
numbering for Jonathan’s deposition for No. 2 doesn’t
correspond with that. So give me a second to find it.

Q. The first page of 2 is the DNR order.

A, Oh yeah? And there’s an e-mail from Katya there?
Hang on a second.

Q. And end-of-April e-mail from her.

A. (Reviewing documents on computer) Oh, there.

Sorry. It was just a short one. I scrolled right by it.

Q. That's her observation, but did you notice your dad
confused in this spring of '18 --- 20187

A. No, I didn’t. I didn’t notice him confused. He
might’ve been confused about my visit. Because it was pretty
fluid, when I was gonna arrive, based on f1ight availabilities,
and demands at home, and it kinda happened all of a sudden.
And, you know, I don’t think 1 was updating --- I don’t know

IRVETA J. SHOUSE/IJS
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what happehed. I don’t think I was Updating him in real time,
waiting for it to get clear on my end. So I'm as much

responsible for that as he js -.. his receipt of it

Q. Did you ever talk tq your- aunt about what she meant
by that?

A. No.

Q. A1l pright.

A. Oh. And that Particular visit, that might’ve been
the one:that Was connected to the aborted visit for Peterfs‘
graduation. Ang S0 what I had planned to do was spend the
weekend 1in Atlanta, for the graduation, ang then‘drive«up to
Greenville and pe With them for 3 couple of days. And I think
I was kinda figuring those details out on the fly, and then,

~obviously, that kerfluffie happened with the graduation, which

threw that Schedule into turmoil, So, yeah, there are a lot of
extenuating factors in that one,

Q. Well, I'm gonna ask you aboyt that {in Just a minute.

'But You did not go to the graduation 1n Atlanta; ig that right?

A, That’s correct. Under threat of death,

Q. Did not go. Did you go to Greenville instead?

A. Yeah. So I had a ticket, plane ticket, and I
thought, well, I might as wel] Just use the ticket ang go see
Mom and Dag. S0 I flew to Atlanta ang rented a car and spent
the weekend with Mo and Dad,

Q. ATl right.

IRVETA 4. SHOUSE/1JS
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A. Weekend plus two days: Monday and Tuesday.

Q. But there was clearly a visit after that visit where
you were there for more 1ike two weeks.

A. Well, there are multiple more visits after that
visit. I think I --- I mean, you have the schedule. 1 don’t

have it in front of me, but I think I went in early June, just
by myself. And then in mid-June, maybe, went when my kids were
out of school. We.went as a family, really with the
understanding that it was a Tast visit for my wife and my
daughters to essentially say goodbye. So we spent three or
four days there and then went down to Charleston to go to the
beach.

Q. You were by yourself for this last visit where you
happened to Teave the day before your dad passed away. Yyou
were by yourself.

A. Yes. |

Q. Did you notice, say, from May to July, did he get
worse? Or was it status quo?

A. "It" being what?
Q. Yeah, sorry. His physical and mental condition.
A. His physical condition was on a precipitous decline.

His mental condition was stable.

Q. You never saw him confused or anything 1ike that?

A. Not really, no. No. In fact, I thought --- I think
somewhere in the e-mails that are part of this exhibit I

IRVETA J. SHOUSE/IJS
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remarked qin January that he seemed bitter and agitated and was
Prone to fits of anger. Byt by June, he had this...I don’t
know, it’s more of a serenity that set in, And he seemed much

more at ease, and resolved to his fate, FECOgnizing that he was

| spending his 1ast days. And, S0, you know, there was this
€quanimity that I was really kinda taken aback by, that I

observed_in.him n June and early July. In fact, he was

cracking jokes.

Q. And T just wanna --- this ig my characterization of
what you just said. But in 3 period of - 1n the months prior
to, say, May, June, July, he obviously had this pulmonary
condition; and he might get angry, or have a temper, 1in the
months prior to a7j this?

know, he was irritable. And he and Mo wWere kinda Sniping each
other. And anyone that’s peen married recognizes that.

vacation together? What was the typical deal with that?
A, How‘far batk do' you wanna go?
Q. Just the Tast couple of years.
A, No, they didn’+ - I'moup at?six thousand feet .

IRVETA 4. sHo USE/IJS

119 JONES AVENUE

GREENVILLE. SOUTH CAROLINA 20401 2D, SUPP:

ROA 812






Edward Stoan Shoemaker
December 10, 2020 23

W 0 ~N e o AW N =

NNN[\JNN—\.—\.—\..—\.A—\—\—\..-\—.\
O'I-P-WN—\OQOODNGW-PAMN—‘O

There's not as much oxygen here. When Dad was diagnosed with
his condition, they gave him three to five years to 1ive, and
they advised that he minimize his exposure to other people by
not flying. And it was painfully clear that putting himself in
a- challenging respiratory environment Tike 6,000-foot elevation
was not a good thing to do. So he said, you know, that the
visits were over. And‘I think the two of them came when the
girls were Tittler. I don’t know, maybe 2012, 2011, 2010,
something 1ike that. |

There was a period, there were two successive years,
that we gathered at L1tchf1e1d, Inlet Point, where we had a
condo, for a little family reunion/beach stays. I think we
went two years in a row.

Q. In the summertime?

A, Pardon me?

Q. In the summer? | ,

A. Yeah, yeah. It was like early June or something
1ike that.

Q. Okay.

A. And then we talked about continuing on that
condition. 1 forget why Inlet Point was...why we didn’t stick
with that. I think Mom was uncomfortable on the beach. She
has allergy to sun, and she’s not very mobile, can’t get around
very well, and walking on the beach was hard for her. So we
tried to find alternative gathering places and nothing ever
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really panned out. So that only happened twice,

And then in terms of my visit, you know, for the
last five, S1X, eight years, I forget', you Know - - . well, more
thah that, reé11y. I mean,. since they moved into Cascades.
would frequently --. well, we tried tg go every'Thanksgiving,
my whole family. We couldn’'t go for Christmas‘because my
rthday’s on Christmas, and so we stayed here
for that. But, also, Mom was in and out of the hospital for
various things, fa11s and stuff, And 1 know that that was
overwhelming fop Dad. And so I would drop everything and go
Visit with then, Take care of pag and be Mom’s advoéate in the
hospital so that she got the best care Possible. And I think
that was a77 very stressful fop them. They just needed someone
to hold theip hand a Tittle bit while she Was hospitalized.

Q. S0 the way it shook out js: Really, right after
your dad was diagnosed, if You wanted to visit, that wouTd
require you and your family coming east fop a visit.

A. Yeah., No, they didn’t come west. Right.

Q. During that 1ast Visit with your dad, was there any

‘discussion about MahshaJl?

A, The Tast visit? You know, I don’t think that -..
that was the 1ast thing on oyp minds, really. I don’t believe
we talked about hip at all,

Q. | During that last Visit, was there any discussion
about your daq’s estate plan? |

1RVETA 4. SHOUSE/14S
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A. No. That was all settled at that point. 1 mean,
those conversations occurred...let’s see...l came home, 1
visited them in the time period around Peter's graduation, the
aborted visit of mine. And, you know, obviously, when the plan
had been for me to go to the graduation and then come to
Greenville afterwards, and then I show up on Friday instead,
they were curious as to why. And T explained why. And that’s
the point at which Dad said, “Well, may I see that e-mail that
Marshall sent?” And I shared it with them. And that’s the ---
I think that’s the first time in these series of events that I
heard Dad...where it seemed that a switch f1ipped where he
said, "That’s kinda the last straw.” But he didn’t talk much
more about it at that point. And then when we came again, as a
family, with my girls and my wife, in June, in early June,‘I
think at that point he told me that he had decided he was gonna
change his plan and what that meant.

Q. I'm basing these next couple of questions on what [
believe Jonathan told me. But was there ever a
time...(frozen)...estate plan?

REPORTER: I’'m sorry, excuse me. Was there ever
a time...

Q. Let me start over again. Thank you, Irveta.

SToan, when did you first find out about your dad’s
estate plan?

A. Dad convened a meeting at Lesley’s office...right?

IRVETA J. SHOUSE/IJS
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Yeah, Lesley’s office, in I think the fall of '17. we could
find that date. It‘was Mom and Dad and Lesley, and Ben Clauss
from Merril] Lynch; and Jonathan and I. I can’t remember 1F my
wife was there gp not . And that’s when we had a thorough, king

of going over of the plans. Because daq was. . .he’d been given
a three- to five- year Tife éxpectancy. He was in year three,
maybe? Four? And at that point he wanted to convey ail the
planning he'd done n preparation for his death.

Q. At that point ... Well, first, Marshall was not at
that meeting; right?

A, Corréct. ,

Q. But Marshaii was g beneficiary, along with you and

~ Jonathan: correct?

A. Yes,

Q. And that would have been the first time -..1'p
again, basing it on what I beljeve Jonathan told ys a week or
S0 ago--- that would have been the first time that You were

A, Yeah. Absolutely. 1 was hlown away. Had no idea.
I mean, I knew he did well for himself, but I had no ideg that
1t was that size.

Q. If I'm understanding you,. the plan didn’t change
until I guess three weeks before your dad passed away.

A, I think it was more than three weeks. He passed
away in mid-July angd this was... I Mean, I'm sure Lesley
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could ---

Q. Well, you're right. The end of May.

A. I think it was early June when he came to that
conclusion and made that decision.

Q. A1l right. To your knowledge, was there anything
other than this dispute, or blowup, about the graduation that
drove the decision to change the plan?

A. Well, as I said, Dad conveyed, 1ike, "This 1is the
last straw, I've had enough." And so that speaks to a series
and a pattern of discord, as he remarked in that e-mail where
he told Marshall he didn’t wanna talk to him anymore, or
whatever. So there’s been a long history of it and I think Dad
had been back and forth on this issue over the decades, where
he’d written Marshall out once before and then, you know, had a
charitable moment where he wrote him back in. And then things
proceeded.

Q. When did you find out about taking Marshall out of
the plan and putting him back in? When did you find out about
that?

A. I think that was when I visited with my girls in
early June. |

- Q. Okay. I understand that you're saying there had
been years of discord and that your dad remarked, "That’s the
final straw,” or words to that effect. But it wasn't until you
showed your dad these e-mails that he changed his mind; 1is that
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A. Yeah, I think that was the catalyst fop it, sure.

Q. If you'd known then that he would have taken the
action he did, do you think you would have shown your dad those
e-mails? Qp fa1ked about §t?

A, That would have been irrelevant in my decision-
making. He asked to see them ‘and I showed ’em to hip.

Q. And what you’pre telling me 1s that yoy recall,

A. Yes,
Q. This is getting in the weeds a little bit, pyt did
your dad keep his own Checkbook, S1oan?

A Yeah. VYeah. Well, I don’tfrank]yknow for a fact
that he did, 7 know there were Checks written in the
househo1d. Was it his op not? I don’t Know. I think he did
everything by credit card and cash. -

Q. But whatever those_month-to-month bills were, your

A, I don’t know how he managed his month-to~m6nth-,
financial affairs, |

Q. Would he have handled a1l of that? Was your mom - - -
did she have a checkbook or g credit card? If she went to
Tunch with:her friends, how would that work, dg you know?

IRVETA J. SHOUSE/ S
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A. Yeah, she --- I mean, she had her own accounts, as
you know from the estate. And she had a credit card and she
had a checkbook. And I know that she wrote checks to Debbie,
Debbie Wine, the caretaker, on a regular basis. Yeah, that’s
how they worked, they split the task.

Q. And 1 get that things changed and they moved 1nt0
this retirement area and so forth. But who would have been

..and these are two separate questions--- who would have been
your parents’ friends, and then did your dad have buddies
separate from that? Does that make any sense?

A. Are you asking me who their friends were at
Cascades?

Q. Well, 1’11 start with that, that'd be great. Yes.

A Well, the Aikens. The Aikens --- Bud Aiken and Mom
grew up together. They may have even dated in high school, I
don’t remember. But they were nextdoor neighbors on Pine
Forest Drive forever. And they both moved out to Cascades
pretty soon after it opened. I think Dad made a few new
friends at Cascades. But I wasn’'t there enough, and when T was
there we weren’t socializing, so I don’t know who they were.
There were a lot of women, widows, who went to Cascades. Like
Franny Apperson and Evelyn Runge. And those are part of the
social circle. His closest friendships were associated with
the law firm. And, from what I’'m aware, no one else from the
law firm was out at Cascades. Dad maintained a habit of going
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--- he kept his office at the law firm, right up until, yoy
Know, six months before he died, 1 believe. Don’t hold me to
that. And he would regularly go on. And I remember visiting

have Tunch at Pete’s every so often., $o maybe he’d get dressed
to go to the office so he could go out to Tunch, maybe,

he became pals primarily through a Pete’s Tunch Connection. He

Q. AT right, your Uncle Ned recently passed away.
Were you back in Greenville for that funeral?

A, No. The only time -.. I didn’t talk Uncle Ned
much at ailj throughout my Tife until ... and the e-mai]
reflects this, that you have in one of the exhibits. We went
out to dinner, Mon and I, and Ned and his son, John, my cousin.
Went out to dinner and then afterwards Ned asked if I woylg

IRVETA J. SHOUSE 15 |
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“early June. I was there by myself. I can’t remember. In that

come over the next morning and meet with him.

Q. A1l right. I have seen that. But zero me in on
when in the process that would’ve been.

A. To be definitive, it would be helpful to look at
that e-mail because I wrote about ---

Q. I don’t wanna stop you, but just --- ‘

A, But I think that that was --- I was there by myself.
It was either that aborted graduation weekend in May, or maybe

time period, anyway.

Q. I'm with ya.

A. And Dad wasn’'t up for going.out to dinner, so the
four of us went out. And then the next morning, Ned, you know,
asked me to meet with him. And he had some concerns.
Primarily about Mom. And what he conveyed, which I didn’t
fully appreciate 1éad1ng up to then, was how littie
communication occurred between fvim and my mom and dad. And I
think there's a number of reasons for that. But he was
conveying his concerns and didn’'t feel 1ike he had a clear
avenue of communication to Mom and Dad in order to express
those concerns and so he did it through me.

Q. Right.

A. But the topic of Marshall and the estate did not
come up at all in that conversation.

Q. He just at that time felt 1ike it had been a while

IRVETA J. SHOUSE/IJS
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2
3 |
4 A, Yeah. I mean, there’s two sides to that story. The
5 complaint my parents had is that he hever: expressed any concern
6 about Mom, +in her repeated hospita1izations. Never stopped by,
7 Never called to say "How are you?"  You know. Never'said,‘“I’m
8 sorry, " etcetera. You know, it’s the chicken or €99 thing: -f
9 he didn’t feel Tike he was welcome and able, or what, what was

10 the cause. Byt that’s the status of it, He didn’t ¢cal7

11 It because he didn’t think he was welcome to --. and. he was
{i} 12 concerned. Yoy know. He would talk to Mom OCCasionally.

13 don’t think he talked to Dad at all. And he Was concerned

14 about the way she was talking, which I detailed in an e-mail

15 || that’s one of the exhibits. And - ..

16 Q. The point there was that your mom might be -.. yas
17 confused?

18 A. The point there was that, yeah, he was concerned
19 about her condition. I guess both menta] and physical. Sure,
20 Q. Okay. Yoy mentioned just g minute ago, Sloan, that

21 You were there in 1$te May/ear1y June and your dad said, "Hey,
22 let me see these e-maj]s. " Help me Square that with what I
23 thought 1 understooq, which was that You dad’s secretary Ritg
24 I was involved in that.

:} 25 A, I don’t know how Ritg got involved in that. Because
IRVETA 4. SHOUSE/11S
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T had my laptop with me and I showed him on my screen. And I
don't rea11y ... T have zero recollection of Rita’s involvement
in that. It may be that Jonathan sent those e-mails to her.

Or maybe, I think the printer at home didn’t work and Dad

wanted 'em printed out, and maybe Rita printed them out or

something. I don’t really know why she was involved. But I
showed them to him directly, on my screen. I can't remember if
I e-mailed them, too. I think I would have, but 1 don’t
remember, frankly.

Q. E-mailed them to your dad?

A. Yeah. But directly to him, not to Rita. But, of
course, Rita had access to all his e-mails. So maybe that’s
how she got involved.

Q. Do you recall a conversatidn with Jonathan to the
effect of, "Should I share this with Dad or not?"

A. That was a different thing. That was the
communication with the detective and Greenville police, not
this one. There was no conversation with Jonathan about
whether or not to share those nastigrams from Marshall.

Q. Did you get ---

MR. BLINCOW: And, Irveta, let’s mark the one I sent
earlier this morning as the next exhibit.
(PETITIONER’S EXHIBIT NO. 3 MARKED AND ENTERED)

Q. Sloan, did you get a typed letter from Marshall,
that we’ve now marked as an exhibit? |
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1 A Yes,
2 Q Did you respond to it?
3 A, No.
4 Q. When's the 7ast time you’ ve spoken to Marshal]?
5 A You mean to this day?
6 Q Yes,
7 A. Briefly at the funeral, 1 guess Mom’s funera] .
8 Q. And same with your dad’s, too, I guess? Do yoy
9 remember? , |
10 A, Maybe. I'm not sure I diq then,
11 Q. What did you take away from this Jettep that
(i)' 12 Marshall wrote you'in February of 20197
13 A. You know, I saw it for what it was: working-through
14 the steps. At that point, 1 Just --. 4t didn’t fee] Sincere,
15 It felt proforma. And I Just dismissed it as a self-serving
16 effoht.
17 Q. When you mention working through the steps, you're
18 speaking of the 12-step AA program?
19 A. That’s right.
20 Q And time marches on. Do you have any feeling that
21 Marshaii reaching out and apologizing, that he was s1ncere“1n
22 that? ’
23 A No, I didn’t fee it was sincere,
24 Q. As a recovering alcohoTic, s he entitled to his own
:} 25 perceptions aboyt your dad’s drihking?
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A. As a recovering alcoholic or not, he’s entitled to
his own perceptions.

Q. Did you share that feeling? That your dad may have
had a ---

A. That Dad was an alcoholic?

Q. Yes.

A. No, I don’t share that feeling. In fact, when ‘
Marshall went on a rant, Dad had been dry for...he was dry for

- dry is the wrong word. He just didn’t drink. And he’'d
lost all interest in having any drinks in the last few years of
his 1ife. So he stopped, even his evening cocktail.

Q. Do you know, is that what ticked your dad off? Or
was it something else about that e-mail chain between you and
Marshall and the graduation?

A. I don’t think Dad gave a rat’s ass what Marshall’s
diagnosis of him was. So I don’t think that that particular
comment had any bearing on Dad’s thinking about Marshall or his
decision-making process. You know, there’s plenty of other
material in that e-mail for Dad to be irritated at.

Q. And I guess that’s what I'm asking. You think it
was something other than that? Something ---

A. I think it’s a 1ifetime accumulation of...to use
Dad’s word...discord, which is very diplomatic. But,
nastiness. Volatility. Explosions. I mean, Marshall’s Tike a
ticking time bomb: he’s gonna go off eventually and you don’t
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wanna be around him when he does. And he Seems to always end
up that way when visiting Mom and Dad.

| I was at my niece Mary’s graduation and, yoy know,
the SUnday after there was a.brunch, Yoy know. Got through
the weekend pretty well, until that brunch, and Marsha1] found

something that triggered him to explode, and there was 3 big
scene 1in the restaurant. So, yeah, it’s predictable,
Q. Was it @ mutual thing, op was it a one-sided thing?

A Well, you want me to talk about a whole Tifetime, op
what?

Q. Yeah, I Mean, how you would descripe it.

A, My dad had. . he would. . .he was not nice some --. pe
would go into rages when we were little. Ang I'TT be straight
Up: one of the reasons I maintained any contact with Marshall
over the years Was that we shared 3 similar experience growing
Up, on the receiving end df Dad’s anger-and rage. And it was
€Xpressed with a belt on many occasions. And not Tightly. Ang
SG, you know --- ang I'N be'honest, I think in today’s world
some of the behavior would be éonsidered abuse. But it was g
different day back. then, where, you know, it.. .9t wasn't
exposed pub]iciy.,Whatever. And so Dad had, certainly, some
periods when we were younger when he would rage, and it wés
really scary, And Marshall and I have that common history.

IRVETA 4, SHOUSE/IJS
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And T will validate that. But he mellowed over time.

And I didn’t see --- I mean, once I moved to
Colorado, there was a long period of time when I wasn’t very
interactive with him, frankly, because I needed to get some
space. But I never --- once I was out of the household, 1living
my own 1ife, I didn’t see any...any other examples of that kind
of raging at all, directed towards me. So that volatility, 1
saw Marshall as the exploder, as the bomb, if you will. But it
takes two to tango and I think Marshall was responding to the
things that were said, or perceived to be said, or interpreted
to be said by Dad.

Q. You mentioned --- and you have been gone a long
time. Maybe we all have. But are you aware of explosions
between Marshall and your dad that you were not a part of but
that you found out about some kind of way?

A. You know, they didn’t go at it blow by blow, every
event, with me. But it was inevitable that it would come up,
that, you know, "Yeah, Marshall was here a month ago," or "We
talked to Marshall,” and “it ended badly." And it always ended
badly, it seemed Tike, you know. There was the rare exception
that it didn’t. And it got to the point where Dad really
didn’'t wanna deal with him. Mom was peacemaker 1n-the family,
was the go-between. And Marshall was abusive to her, based on
her reporting of 1it. .

MR, BLINCOW: - A11 right. We’ve been at it
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- about an hour, so Tet’s take a break. It’s 3 Tittle

after twelve. 1 would prefer tg plow on through, but
I'm happy to stop, 1f people wanna stop. I'm proposing
we take a Tittle five-minute break and finish up. Byt
I"17 be glad to do it however the majority wanna do

it.

THE WITNESS: T prefer to plow on through,
too. T coulq take a pee break and then come back.
MR. BLINCOW: Let’s do that,
THE WITNESS.: Five minutes?
MR. BLINCOW: Five minutes.
(BREAK)
Mr. Blincow Resuming:

Q. Sloan, let’s hope these are n sequence, byt would
you look at what we’'ve marked as Exhibit 6, please, (Referring
to Exhibit 6 g Jonathan Shoemaker Deposition)

(OFf-record discussion regarding exhibit humbering)
(PETITIONER’S EXHIBIT NO. 4 MARKED AND ENTERED)
MR. HAYNSWORTH. S0 6 to Jonathan will be 4
here: right? |
" REPORTER. Right.
MR. HAYNSWORTH:  Frop Jonathan, Subject: Re-
might nurses March 2nd. 2018,

Q. S0 this is in early March, And you make two points
to Jonathan, you know, "Seems Tike checking 1in on them js
—
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warranted..." And I take it from your earlier testimony that
we're getting to a point in March where you might need to be
more involved in their care.

A. Sure. Yeah.

Q. And you mentioned, "...sounds 1ike things are
getting a 1ittle whacky (sic) there..." Tell me what you mean
by that, please. |

A. Well, Mom had a hospitalization in there somewhere,
and surgery for gallbladder removal or something, I think? And
what became increasingly clear over time is that Mom, when.she
was having some sort of medical problem, one of the
mani festations, or signs, of that was her cognition. I'm not
sure if that’'s the right word or not, it sounds too clinical.
But when her chemistry, her blood chemistry, got off because
she was dehydrated, or had a gallbladder issue, or had fallen,
or wasn't taking care of herself, she had trouble. Trouble
tracking. And, you know, in reviewing the exhibits this
morning, there'é talk of dementia. But over time it became
increasingly clear that us amateur diagnosticians might not
have penned that correctly. It seemed 1ike much of her mental
clarity problems could often be attributed to her blood
chemistry being off, due to dehydration, or galibladder
problems, or whatever, which would sort of cascade into meds
mismanagement, which further cascades into more confusion. But
when she didn’t have an underlying medical condition, you know,
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more acute, 1ike gallbladder, or hadn’t just fallen and was,
you know, in and out of the hospital, ang on pain meds, or
whatever, and when things were stable and she was taking care
of herse]f and stayed hydrated, she was good.

Q. I see.

A. But this particular period of time. .. (audio/video
frozen)

Q. Uh oh,

REPORTER:  You froze, Sloan. "But this particular
period of time. . - and then you froze
Q. Sloan, ydu froze. So if there’g something important
in that Tast answer, would you repeat it. |
A. Yeah. Well, the take-home %s that there’s 3 1ot of

seeming to have early-onset dementia, op whatever it was. And
the take-home 1s. we’'re not doctors, and there’s not a 1ot of
credibility to that Kind of diagnosis from me and Dad. And
what I noticeq over time, though, i that often her periods of
confusion op lack of clarity were associated with an underlying
medical condition, Tike her gallbladder. o, You know, she had
these falls, one where she damaged her €¥e quite badly and was
hospitalized for a while, And it took her a Tong time to
recover from that T -You know, weeks if not months--. to get

IRVETA . SHOUSE/I4S
119 JONES AVENUE
GREENVILLE, SOUTH CAROYINA - 20407 2D. SUPP.'ROA 830






Edward Sloan Shoemaker
December 10, 2020 41

©w 0 ~N o g b~ e N =

NNNN[\JN_A_\_\.A_\_A.A_\.A_\
m-;awm—aocooa\lmm-bwm—\o

otherwise medical conditions, she was fine.

Q. Yeah, If you look at the second page of your
Exhibit 4, Jonathan’s 6, you mention, "The doctor’s nurse
called me trying to reach Mom yesterday. 1 called Dad to pass
the message." Is that what you're referring to when you say
that she was not on her game with regard to her cognition? Or
do you remember what was going on?

A. So Jonathan’s the one that said the doctor’s nurse

‘called him. But, yeah, it's during this period of time where

she showed jaundice but I think it wasn’t real clear yet that
she had an underlying gallbladder problem going.

Q. Okay. But it would be in a period of time 1ike
there, where perhaps your mom’s not reliable in relaying
messages from a nurse and so forth?

A. Yeah, right.

Q. Okay. And you mentioned to Jonathan, just below
that, that you had a discussion with Debbie, the housekeeper,
and "we don’t wanna get her in trouble with Dad." What did you
mean by that?

A. What I mean by that is, Mom and Dad were sometimes
pretty stingy‘withtinformation, and it was hard, from afar, to
get a good sense of what was going on. And, you know, I think
that's a generational thing. They’'re very private people and
weren't, you know, real forthcoming and revealing about things
that were personal or uncomfortabie for them. And Debbie was a
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very helpful conveyor of information, because she was there

every day. So I was n pretty close touch with Debbie the
last, what?, five tg eight years or something Tike that,
Because she was €y¥es on the ground that shared information that
we couldn’t get otherwise. And I didn’t Wanna jeopardize that
by, you know, lTetting Dag know that Debbie was sharing
information in Ways that he mignt hot appreciate, And,
clearly, it’s an awkward, uncomfortabie Position: he’s the

our parents. And her providing information Was a key component
for that,

Q. Let’s go to...this ig Jonathan’s 7, and it’1] pe the
next number exhibit for yoy. And this is an e-mail from the
financiai advisor, Mp. Clauss.

(PETITIONER’S EXHIBIT_NO. 5 MARKED AND ENTERED)

Q. You with me?

A. Yes,

Q. And I believe You've -.. well, maybe not. Tell me
what s going on. So this s in April of "18.  What prompted
this e-mai] from him to You and yoyr brother?

(Reviewing document) I'm SCroiling through to re.
Create the sequence of events here. I mean, I think it’s
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Marshall’s children were older and would have been out of
school by 20187

A. Wwell, that’'s when Peter’s graduating, that spring,
yeah. And Mary was out. Right.

Q. Mary is a touch older than Peter.

A. That’s correct.

Q. Okay. Do you know if your dad helped with the
finances of Marshall's children’s education?

A. T have no knowledge of that one way or the other.

Q. So this is not related to the earlier "Let’s sit
down and talk about your dad’'s estate plan,” this is a funding
of these 529 accounts; right?

A. Yeah. Hang on a second. April 11th...April 14th...
Well, actually, it looks Tike that thread starts on April 11th
with me, at the bottom there, e-mailing Jonathan. And Ben was
just doing his due diligence, part of which I think was self-
serving, because he wanted to keep our business, you know,
after the estate changed hands. But he was just trying to get
us to think ahead a Tittle bit about how, once the estate
transferred, our financial situation would be significantly
different than it is currently. And he wanted us to think
ahead about that, and some tax implications that would ensue.

Q. And I understand that you have sat down with him
about your dad’s plan. Have you had any other 1in-person or
phone meetings with him?
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1 A. Yeah. Yeah, 1'p in regular touch with him.

2 Q. And tell me aboyt that, please. |

3 A, Well, he’s Just --- he’17 say, "Hey, I was thinking
4 about this, ang the 1nvestment...your portfolio looks Tike it’s
5 heavy on this, and it could do better if you do this," and,

6 "What do yoy think? Wanna make a change?”" Ang, "Are you
7

8

9

Considering the tax implications 1f there’s 3 change of
administration?" and, "The estate tax rate changes
significant1y." Conversations Tike that. |

10 Q. I gotcha, Ang 1s that in Connection with your dad’s

11 trust, or hoth parents’ trysts?
(ﬁ) 12 A Tt’s Dad’s. And T frankly get confused about this.

13 And I think t’s the IRA. LesTey could help clarify, Yeah, T
14 mean, there are some things that are bound up in this process
15 that we can’t do anything about and other parts are free, And
16 I think it’s the IRA that'g free, and so We’re having

17 cOnversations about that, It’s in trust for me. Lesley’s the
18 Manager of jt.

19 Q. A1 pight. I'm Tooking at No. 8, which will pe the
20 next numbered exhibit to your deposition.

21 REPORTER: Number 6.

22 (PETITIONER’S EXHIBIT NO. ¢ MARKED AND ENTERED)

23 Q. It's g one-page... Yeah. So what documents ... ¢

24 mentions that You had a Living Wi17. How did yoy come to have

:} 25 that? | | |
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A. Well, T was in conversation with Dad about that,
and, you know, asked him what his wishes were. And he said,
"Oh, I've got it all spelled out in this Living Will here,” and
he sent it to me. I read it.

Q. He e-mailed you that Living Will.

A. E-mail or post, I can’t remember. But, yes, T got a
copy of it, and read it, and that’s when it became clear to me

that it was --- it didn’t really address the in-between, where

the hard decisions needed to be made. And that’s when we
started having conversations about a DNR.

Q. And that led to the DNR order in early May.

A. Yeah. Right.

Q. Let’s look, please, at Jonathan’s No. 9, which will
be the next numbered exhibit to your deposition. |

(PETITIONER’S EXHIBIT NO. 7 MARKED AND ENTERED)

Q. A1l right. So I think it makes some sense. This 1is
an e-mail that your aunt sent to you, I believe. And then you
sent everything on to Jonathan. Is that accurate?

A. It is confusing, you're right. It Tooks like...
well, it’s initiated by Katya on May 14th,

Q. And she’d been in Greenville for a visit with both
parents.

A, Yeah.

Q. And she says what she says about your mom being

wobbly, and so on and so on. And big discussion about the fact
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had been a happy family time until the 71ast day, Something

Q. This s your e-mail the middle of May, sort of
Saying, "Here’s my take on it "

when she expresses those opinions. Ang SO I just wanted top
give her a Tittle more background: yeah, Mom qs wobb1y, but

Q. And you Say your mom has trouble tracking
conversations. & .

A. Because hep hearing Was terrible ang she didn’t Tike
to wearing her hearing aids. But I acknow]edged in there that
it wasn’t Just hearing; she’d always seemed to be not fully
engaged in the larger conversations 901ng on. aroung her,

Q. I'mgonng switch gears. I wanna back up a little
bit and make sure I'm understanding your testimony.

- You mehtioned Mary, your niece’s graduation, and it
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Q. Tell me about what happened on the last day wheﬁ
things got sideways.

A, I was staying in the same hotel as Mom and Dad. I
think. 1 think so. But, anyway, we met for breakfast on a
Sunday morning. The brunch. And something happens, there was
some comment made by Mom or Dad that was insensitive to
something that Marshall was sensitive to and he exploded and
was raging at my dag in this restaurant.

Q. Do you recall what triggered it? Do you remember?
A. No. And I didn’t care to, really. Because it’s
just another --- it’s just 1ike he’'s got buttons all over him,

waiting, looking for an opportunity to get pushed. And I don’t
key in to the particulars of each one anymore. Or stopped
caring, rea11y. |

Q. And did your parents get up and leave?

A. No, Marshall’s the one that stormed out.

Q. Did it have to do with Marshall’s divorce, do you
know? |

A. You know, the clouds are clearing a little bit.
There was some comment about his divorce. He didn’t wanna talk
about it. Yeah, I mean... Sure. I don’t know. Maybe it was
his divorce, maybe it was something else.

Q. You mentioned that your dad would be short of
breath, you know, getting dressed, maybe taking his meals, and
that kinda thing. And I believe you mentioned panting. Tell

IRVETA J. SHOUSE/IJS
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me what you can recal? about that,

A. Well, ydu know, as his Tung capacity declined. and
the requiator on his oxygen was getting turned up from two to
sik, to eight, whatever 1t Was, ultimately “--10 max flow--. he

Caused exertion. Any output of energy, he quickly got an
oxygen deficit. Ang I think it was extremely -.. 1 think 4t
Was really Scary for him. I know it would pe scary for me.
And really uncomfortable, Ang really frustrating, too. ]

don’t remember,‘I was there so mych. .. but I remember having a
meal and hip moving from his den chair to the dining room
chair, and trying to manage his CXygen cord, and tripping over
1t and sort of Crashing into the refrigerator gr Something,

And T remember him sayfng, "God, I'm so sick of this, T just
Wish it was over."  And so at Some point he was Kinda Tike,
"I'm done. I'm done with this. I'm done With the hassle. 1I'p

done With the panic and the fear, and the discomfort ang the

humiTiation of it a77. "

Q. How Tong would it take to --- yoyu know, Say he got
up in the MoOrning and got dressed, Something Tike that. Or
moved from bed to chair. How Tong would i+ take for him to
recover and get back to hig baseline?

IRVETA 4. SHOUSE/Iys
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1 A. A few minutes. Couple of minutes, And it chahged.
2 It was a dynamic situation, so I can’t --- there’s no number.
3 Q. You mentioned "I'm tired of this, I've been at it a
4 || while and I'm sick of it." Was the normal routine to get up
5 and get in a chair, or did there just come a time when he said,
6 "To hell with it, I'm gonna stay in bed."?
7 A, No. You know, he was an old-school, formal gquy. He
8 got up and got dressed every day. And has his routine.
9 Q.  I'm pretty sure that would include khakis and a Rush
10 Wilson button-down; right?
11 A. You got it. Got the uniform on. What are you
12 wearing, are you wearing khakis?
13 Q. (Indicating)
14 A. Yep, there you go. You look 1ike dad. VYeah, he'd
15 get up and get dressed and have his breakfast. And if he went
16 | to the office, still, he would do that. Doctor’s appointments.
17 Help Mom with her stuff. Whatever.
18 Q. But, obviously, you mentioned it was dynamic and it
19 | would depend on the stress. But once he got in a chair and got
20 the oxygen flowing and so forth, the recovery time would be how
21 long, before he was back to baseline?
22 A. A minute or two. Not Tong.
23 Q. Okay. Were you ever able to --- you mentioned this
24 miscommunication, or poor communication, from Uncle Ned’s
25 perspective there, “you know, at the end. Were you ever able to
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it was an accumulation of things. But there was one particular
thing, where there is 3 cemetery plot at Christ Church, that my

12 died young, being. . .and I don't know the details here, I think

13 Jonathan might know 7t better, But I think something happened
14 With regards tg Courtney being buried -.. he was in an urn, he
15 Was cremated--. ip a place that Mop hadn’t approved, or thepre

In a perfect world, were your mom and her brother
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Ned close, or not so much?

A. In a very reserved, Victorian kind of way, maybe.

Q. I get it.

A. Yeah. I mean, I think there was love, but it just
wasn’t expressed.

Q. Did your dad ever faint as a result of this
puimonary business?

A. 1 never witnessed him faint. And I'm not aware of
him fainting. I do know there was an instance ---maybe more
than one--- where he got out of bed too quickly, in the
morning, and lost his balance and fell over. And in one
instance he fell into a bedside table and it, you know, blew
apart into matchsticks, because he's a big dude.

Q. Right.

A, And then, eventually. they figured out a management
for that, which was to put a chair that he could fall into, if
he got out of bed too quickly, rather than hard furniture or
the floor.

Q. Tell me what you know of this...well, there’s an
emergency and they need to wire some money down to Honduras, or
something. What do you know and how did you come to find out
about it?

A. I didn’t know anything about it in real time. I
think I found about it months Tater when... I don’t remember
who told me. I don't remembgr if it was a conversation with

IRVETA J. SHOUSE/IJS
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me in. Frankly, I don’t remember. T Wasn’t part of that Toop
at the time. ! |
Q. Okay. What happened, though, 1s, you know, they did
get in the car and go .and take SOme money out ang send it
. SOmewhere, |
A. The details of that, or ai7 that I know, are in.

Q. I gotcha. As I recall, and we can Took at it, it’g
No. 11 to Jonathan's. It"17 be the next numbered one for

13 | yours,
14 (PETITIONER’S EXHIBIT NO, g MARKED AND ENTERED)

15 Q. But Marshalj Sent an e-mail to the Taw enforcement -
16 correct?

17 A I don't know exactly how it unfolded. 1'py surmising
18 from the e mail that there Was a conversation with the

19 detective first followed Up by an e-maii that yoy have there
20 in the exhibit,

21 Q. Right. And then I think, as I read it, Jonathan

22 weighed in tq the detective: You did not,

23 AT did, |

24 Q. 0h, you dig?

A, Yeah. And that was 1in the disclosure that I

—T——
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provided to Knox. But I simply said --- first of all, Jonathan
copied me there, or blind copied me on it, maybe. And I said,
"Hey, what’s that?" And then I sent the detective a note,
saying, you know, "I'm sorry you’re getting dragged into the
middle of this family drama. But just so you know who you're
dealing with, this is a brother who just issued a death threat
to me because of a misunderstanding about a bedroom over a
graduation.” And 1 never heard back from the detective.

Q. A1l right. Have you seen that e-mail?
A What? a
Q Where you weighed in with the detective.

A. Have I seen it?

Q Yes.

A 1 wrote it. I don’t understand your question,
sorry.

Q. No, no, that’s all right. I'm probably confusing
myself. Is it in this...

A. 1 don’t think so. I thought it was in the packet of
stuff I provided to Knox. If I overlooked it, I'11 dig it up
and share it with you,

Q. Would you mind sending it to Knox, please, if you
don’t mind?

A. No, I don’t mind.

THE WITNESS: Knox, will you make a note of
that and remind me, please?
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MR. HAYNSWORTH: T yil1. g this is your
€-mail back to Dreyw Palmer?

THE WITNESS: The detective, yeah,

"R. HANSHORTH: " Wiho has a Tandscaping
business oW, 1in case anyone wants to know what
Detective Palmer’s up.téqreéént1ym Lots Tess
dangeroys than being 3 detective. |

Q. Do you know anything about any other situations
where someone tried to defraud YOur -parents?
10 A I don’t have any firsthand nformation about that

11
12
13
14
15

| MR. BLINCOW: ATT right, Give me one. ..
Hold on g second. (Reviewing notes)

16 ATl right. Let me -.. We’'re gonna go off

17 the record for a minute and I'm gonng shuffie my

18 notes and finjsh up. A1 right? Give me five

19 minuteé, please,

20 THE WITNESS: Sure.  In the meantime,

21 I"1T Took for that e-mai7.

22 ) (BREAK)

23 Mr. Blincow Resuming:

24 Q. So I understand. yoy were there, you know, sometimes
25 for weeks at 4 time: Has any hospice nurse, or any hospice

IRVETA 4. SHoUSE /s
119 JONES AVENUE
GREENVILLE, SouTH CAROLINA 29401 2D. SUPP.'ROA 844






Edward Sloan Shoemaker
December 10, 2020 - 55

-

!QUJ'\JG'J(.H-&OJN

10

11

12
13
14
15
16
17
18
19
20

21

22
23
24
2b

person, besides Debbie the housekeeper that was there a good
bit of the time, that sticks out in your mind?

A, Let’s see. There was this wonderful woman who was
there when dad died. So who was employed by the last hospice
business that we contracted with. I can’'t remember her name.
Jonathan’s got a good memory, maybe he knows, but I don’t know.
But, yeah, she was there that Tast week.

Q. And you wou1d say ‘she was sharp and had a good
handle on things.

A.  Yeah. Yeah, absolutely.

Q. © Okay.

A. And prior to that, I mean, I think the first hosp1ce
people we engaged with, they just...they didn’t feel good, for
some reason or another. And then the second one had kind of a
rotating personnel, soO I didn’t get to know any of them really
well. And I didn’t spend that much time with them there,
personally, either. And it was the last group, the last week,
that one part1cu1ar woman who I connected with the most.

Q. Got it. Okay. Jonathan’s Exh1b1t 12, which will be
the next exhibit to your deposition..

(PETITIONER S EXHIBIT NO. 9 MARKED AND ENTERED)

Q. ~ And I wanna zero in...the fourth page of that is an
e-mail that you sent to your brother. And now we're into
January. So this is six months or so before your dad passed
away. Right?

JRVETA J. SHOUSE/IJS
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A. Yeah,
Q. To use the vernacular, "Situation is normal, ali
fucked up." What's going on in late January;at the Cascades?

A. (Laughing)
Q. Those are your words, not mine. |
A, Yeah, I know. 1 Know.  You know, I think that

sttuation that was f]Uid, With dad on a decline. I' mean, he’q
been stable for a.1ong‘t1me during this three-to-five-year
10 sentence that he was given. And it wasn’t until really the
11 last year that the decline really sort of...the curve got a lot
(:} 12 1 steeper, And everybody was sort of reacting. And I also think
13 that there was Some medical issue with Mom that winter, 1in
14 January, and 1 can’t remember what it was, 7 probably can
15 reconstruct qt, Tooking back . But there was 3 medical issye, I
16 I think, that had her sort of a 1ittle Tess than clear-headed.
17 | And so she wasn’'t aple to really and constructively engage 1in
18 Dad’s care. And, yoy know, 1°77 acknowTedge that my colorfut
19 language there was a Tittle dramatic,

@09\{0301-&-001\)-\

20 Q. Well, you are sending it to your brother, 5o I get
21 || it o |
22 A, Yeah, but also --. because I was struggling to

23 understand, tog. And;‘you-know, I'm, Tike, trying to
24 ' understand it 1s.that.Cascades actually did, if anything, to

.:) 25 help out these people in need, Ang I' assume that since they
|  IRVETA 4 SHOUSE/1ys ' - '
. 119 JONES AVENUE
GREENVILLE, SOUTH CAROTINA 29601 2D. SUPP. ROA 846






O

" Edward Sloan Shoemaker
December 10, 2020 o7

©w 0 ~N o o ~ W N =

NNNNNM—\—\—\-—\.—\-—\.—\—)A.—\
m-th—\OCQCO\IO)tﬂ-hQJM—‘O

bought 1nto th1s fu11 service care fac111ty that they would get
full serv1ce And I was Just f]ummoxed by the fact that they
wouldn’ t show up. when one of my parents was on the floor and
can t get up. And Mom and Dad never gave me a clear
exp1anat1on for that. “And T finally figured out, when I talked
to someone at Cascades that it’s this liability issue with, if
they're not in the care unit, then they can’t touch “em. And
independent means independent, there’s no gray ared there. So,
anyway, I'm figuring that out. Dad’s figuring out how to
manage his 1ife attached to an OXygen cord and, you know,
turning the dial up-on it on a monthly basis. Mom was a little
loopy because of some medical issue that was going on there.
And they just weren’t...they weren’t their best selves at that
period of time. '

Q. You would acknowledge, in this period of time, that
if your dad did take a fall he wouldn’t be able to get up.

A, Yeah. Fxactly. And there’d been instances where
that had happened. He just didn’t have the strength to get
himself up off the floor.

Q. Yeah. And then you .- -

A. Let me clarify that.

Q. Sure.

A. He didn’t have the strength, but also it was a
technique thing. And he learned, somebody. taught him, about
rolling over on his hands and knees first and then raising

IRVETA J. SHOUSE/IJS
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1 himse] f up slowly, using the four-pos%er bed, or something Tike
2 that. And so‘he Was 1in a Tearning curve as well.

3 Q. I got you, And Jou mention here at the bottom that
4 Il You had dinner, ang then Uncle Ned wanteq to have breakfast the
5 next morning, You’ve told ys about that
6 .
7

8

9

A, Yeah,

Q. Do you think ---anq I get it, and I get that these
places are €Xpensive--- do you think back in this period of
time your Parents needed g higher Jeve] of care than the
10 | independent living business? |
11 A, You know, jt’s hard to know when that moment was,
12 John. Yoy kndw. They’re on 3 spectrum, and there's a 1ot of
13 gray area, and the nursing needs weren’t consistent . Clearly,
14 ' we identifieqd ... I identified in here that the need s gonng
15 be increasing over time. Were we there at that moment? [

16 1 think that I had 4 Sense that that was the case. But they
17 1 didn’t want anybody, they thought Debbie ‘was fine. So that’s
18 where we ended up at that moment | | |

19 Q. I get it. A7 right.

20 MR. BLINCOW: Knox, have you sent that

21 €-mail? I don't Wanna jeopardize this Tink,

22 MR. HAYNSWORTH- I have. Yoy should have
23 it. | '

"R.BLINCOW:  Well, hold on 5 minute.
MR. HAYNSWORTH: Take a peak,

T
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(Pause)
MR. BLINCOW: A1l right, hold on, here it is.
MR. HAYNSWORTH: And I was gonna say, John, 1
think another option ---although I don’t know how
to do it, Irveta might--- if I sent it to Irveta, 1
think there’s a way she can throw it up on the

screen.

MR. BLINCOW: Hold on.

MR. HAYNSWORTH: But if you've got it and
Sloan’s got it, that’il be good enough.

MR. BLINCOW: And I don’t know that we need

- well, maybe since we’ve referred to it, we should

mark it some kinda way.

MR. HAYNSWORTH: I’'m gonna send it to you,
Irveta.

MR. BLINCOW: And you can make it No. 10.

(PETITIONER’S EXHIBIT NO. 10 MARKED AND ENTERED)

Mr. Blincow Resuming: |

Q. Sloan, the take-away 1S: You are weighing in, after
finding out about this scan, for lack of a better word, just as
you described a bit ago, and giving your two cents worth to the
police detective.

A. well, I told him I'd be hapﬁy to talk to him about
it. And I jUst wanted him to know who he’s dealing with, 1
mean, Marshall’s e-mail to the detective is full of this
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1 fanaticized conspiracy, that somehow Pebbie Wine 1is involved 1in
2 an international conspiracy to defraud my parents. And it’s
3 Just paranoid delusion inmy mind. And I wanted this detective
4 to know who he’s getting involved with, if he’'s gonna follow up
5 on this. You know. And this was vehy sobn-after Marshall’s
6 death threat to me and I was pretty...you know, I was still
7| Kinda fired up about that. And I wanted to make sure that the
8 detective went in eyes wide open. And, clearly, he --- because
9 we never heard --- hobody ever heard from him again. He . saw
10 that shit show coming and opted out of it.
11 Q. Right. There was no follow-up by the cop.
12 A. Nope. There was no folTow-up. |
13 Q. And you mentioned that You were fired up at the time
14 with this e-mail about the graduation. Fair to say you’re Jess
15 fired up about that. now?
16 A, Sure,
17 MR. BLINCOW: Okay. I belijeve those are a1l
18 my questions, Thank you very much.
19 MR. HAYNSWORTH: 7 have no questions, We'
20 read and sign,
21
22 (Deposition concluded at 1:15 p.m.)
23 |
24
D 2
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STATE OF SOUTH CAROLINA)

: CERTIFICATE
COUNTY OF  GREENVILLE)

Be it known that I took the deposition of EDWARD
SLOAN SHOEMAKER;

That I was then and there a*Notary Public in and
for the State of South Carolina-at-lLarge; '

That by virtue thereof, I was duly authorized to
administer an oath;

That the witness was by me first du1y sworn to
testify the truth, the whole truth, and nothing but the truth
concerning the matter in controversy aforesaid;

That the foregoing transcript of pages 4 through 60
is a true and correct transcript of the testimony given in this
matter;

That I am not related to nor an employee of any of
the parties hereto, nor a relative or employee of any attarney
or counsel employed by the parties hereto, nor interested in
the outcome of this action.

WITNESS MY HAND AND SEAL this 13th day of December,
2020.

Irveta J. Shous
Notary Public for South Carolina
My Commission Expires: 07/24/2022
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