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CERTIFICATE OF COUNSEL

' Counsel for petitioner certifies that the Petition for Rehearing was made and
finally ruled on by the Court of Appeals on October 18, 2012.

QUESTION PRESENTED

* Did the Court of appeals err in affirming the Dental Board sanctions against Dr.
Hurst without applying the balancing test set forth by this Court in Wilson v. State Board
of Medical Examiners?' 2

STATEMENT OF THE CASE

Dr. Hurst petitions the Court to review the decision below on grounds that it
conflicts with prior decisions of this Court: Wilson v. State Bd. of Med. Exam rs, 305 S.C.'
194,_ 406 S.E.2d 345 (1991) and Huber v. State Bd of Physical Therapy Exam’rs, 316
S.C. 24, 446 S.E.2d 433 (1994)(following Wilson).

. Dr. Hurst further asserts that a substantial constitutional issue is directly involved:-
Upon what standard may a South Carolina licensing board impair a duly licensed
person’s fundamental right to practice hi's or her chosen profeésion? Dr. Hurst asserts the
s‘tanda-rdj is higher than mere substantial evidence, as articulated in Wilson and Huber.

| On July 3, 2601, the South Carolina Board of Dentistry (Board) suspended
Peﬁﬁéner Dr. H'urst’s dental license for five years after he pled guilty to three counts of

committing lewd acts upon a child under 16 and one count of contributing to the

delinquency of a minor. (R. 19)

1305 S.C. 194, 406 S.E.2d 345 (1991). Board must “meticulously weigh the public
-interest and the need for the continued services of qualified medical doctors against the
countervailing concern that society be protected from professional ineptitude.” 305 S.C.

at 196-97, 406 S.E.2d at 346.

2 Dr. Hurst advanced two issues below, both of which are inextricably intertwined in fact
and in law. The question presented today encompasses and proposes resolution of both.
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- After serving his five-year suspension, the Board reinstated Dr. Hurst’s license on
August 21, 2006. The Board required Dr. Hurst to take and pass a licensing examination
prior t(; reinstatement. Upon reinstatement, Dr. Hurst’s license was subject to
probationary terms and conditions:

No Patieﬁts under age 21;

No sedation of any: patients;

No use of computers in the office;

Random patient records reviews at his expense;

Polygraphs as directed by Dr. Gene Abel, M.D., and,

Submission of staff surveillance forms to Dr. Abel.3
(R. 12) On Noverﬁber 30, 2010, Dr. Hurst petitioned the Dental Board to terminate or
modify the conditions of probation. Dr. Hurst entered evidence into the Reco}d that Dr.
Abel"p'ronouriced him essentially cured, and in no further need of treatment or Board
supe_rvisjon. (R. 57, 58)

The Board heard and denied the Petition on January 14, 201 1-_ stating, “The Board
ﬁnds there is no reason at this-time to alter, amend, or otherwise release Respondent_ from E
coﬁditioﬁs placed on him by the previous order.” No further explanation was offered. No
reference to the evidence appears i“n the Order. (R. 8)

Appeal was taken to the Administrative Law Court on February_ 1, 2011. The
'Admhﬁstfative Law Court (ALC) affirmed the decision of the Board without oral
argument on August 9, 2011, on gfounds that substantial evidence in the Record justiﬁed

continued probation. (R.2) Appeal was taken to the Court of Appeals on September 9,

2011.

3 Dr. Abel was selected and appointed by the Board to treat Dr. Hurst and report on his
progress.



The Court of Appeals affirmed without oral argument by unpublished opinion,

reasoning that nothing more than substantial evidence is required to support continued
restrictioﬁ of Dr. Hurst’s license. '

~ Neither the decision of the ALC nor tﬁe Court of Appeals applied, nor even made
passing reference to ‘the Wilson balancing test for imposing professional ‘sanctions on

medical professionals. Dr. Hurst contends this is reversible error.

- Dr. Hurst Petitioned the Court of Appeals for rehearing, and the Pet/ition was

denied on October 18, 2012. This Petition is made on November 19, 2012.
ARGUMENT

THE COURT OF APPEALS SHOULD HAVE REVERSED THE
ADMINISTRATIVE LAW COURT WITH INSTRUCTIONS TO APPLY
THE BALANCING TEST PRESCRIBED BY THIS COURT:IN
WILSON V. STATE BOARD OF MEDICAL EXAMINERS.

Becéuse the Court below ruled that continued encumbrance Qf Dr. Hurst’s license
was justified by substantial evidence, and gave no consideration to the nﬁandato_ry
balancing test prescribed by this Court in Wilson, the decision should be .remanded with
instructions to apply Wilson v. Szfate Board of Medical Examiners.

- It is therefore an essential element of the legislatively designed
" administrative regulatory scheme that the Board, in a disciplinary
proceeding, scrupulously consider all factors relevant to continued
licensure. It must, therefore, meticulously weigh the public interest and the
need for the continued services of qualified medical doctors against the
countervailing concern that society be protected from professional
ineptitude. .

305 S;C._ at 196-97, 406 S.E.2d at 346 (emphasis in original).

4 The Court-of Appeals relies exclusively on Hill v. South Carolina Dept. of Health and
Environmental Control, 389 S.C. 1, 698 S.E.2d 612 (2010) for the proposition that only
substantial evidence is required. However, Hill was not a professional discipline case.

"
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What is apparent is that this Court distinguished -professional-occupational
disciplinz‘iry case from other types of regulatory proceedings by adding a balancing test to
the basic requirement that sanctions must rest on substantial evidence. See cilso, Huber v. -
State Bd. bf Physical Therapy Exam’rs:

| The Board must, therefore, meticulously weigh the public inieresi and the

need for the continued services of qualified medical professionals against

the countervailing concern that society be protected from professional

ineptitude. ‘
31§ S.C. at 28,i446 S.E.2d 436, n.2. (extending Wilson beyond physician disciplinairy
actions). a

“It cannot be doubted that a man’s trade or profession is his property.” Byrne’s ) '
%idminstrs. v. Stewart’s Adminstrs., 3 S.C. Eq. (3 Des. Eq.) 466, (1812). “[T]here is no

, reasonabie doubt that the rights of those who have been duly licensed to practice
medicine or other professions are ‘property rights of value which are entitled to |
protection.” Dantzler v. Callison, 230 S.C. 75, 94 S.E.2d 177 (1956).

Throughout the proceedings in this matter, nci forum before which‘ Dr. Iiurét iias
appe_ared has given countenance to the command of this Court in Wilson. Counsel for Dr.
Hurst instructed the Dental Board on its duty.tO' balance public protection against public
iie(;,d eit the hearing on his petition to that Board. (R. 49-50) The Board’é reép(insé: “The
Board 4' ﬁndg there is no reason at' this time to alter, amen(i, or otherivise releaisé
Respondgnt from conditions placed on him by the previous order.” (R. 8)

A Tiiroughout briefing to the ALC, Dr. Hurst reiterated the command of the Wilson

and Huber Courts. Yet citation to Wilson appears nowhere in the ALC decision. The

solitary ground for affirming the Board was the appearance of 10-year-old substantial




evidence. in the. Record, without even passing acknowledgment of the newly entered
evidgn'cé of record that Dr. Hurst is rehabilitated.
The Wilson test was thoroughly presented to the Court of Appeals, as .evidenced
By the br'iefs accompanying -this Petition. Yet discussion of, or citation to Wilson and
(
Huber is conspicuously absent. Dr. Hurst asserts this is reversible error.

What is most nota‘ble about this Court’s edict in Wilson is that the Court expressly
found that there was subs'tantial evidence supporting éuspension of Dr. Wilson’s license, -
yet reversed the decision below with stern instructions to apply the bréper' sfandafd. |

ft is possible that the fora below construe Wilson as confined to its pérticular
facts. Ye_t none below have stated so, nor even mentioned the Wilson decision.

.The. Wilson Court addressed two issues: (1) Whether the Board's decision was
s_upp.orted 5y substantial evidence and (2)‘ whether the Board imprdberiy bas.ed. its |
éanction, 1in part, upon misconduct not alleged in the complaint. The Court found .there
was §ubstantial evidenée supporting suspension of Dr. Wilson’s license, but found that the
sanction was based in paﬁ on conduct not alleged in the complaint and remanded. Then,
imrﬁediately after ordering remand, the Court prescribed the appropriate test that should
be applhi-ed By pfofessional-occupational licensing boards. The Court’s clear and forceful )
instructfons could hardly be construed merely as obiter dictum. -

Reduc':ed‘ to its simplest form, the qﬁestion Dr. Hurst imploreé this Court to answer
for sake of clarity and certainty is whether Wilson established a ruie of law, or whether it
is rés:ts only on its unique facts, allowing inferior fora to ignore its prescribed test?

"Dr. Hurst asserts the opposite. Dr. Hurst reads the words of Wilson, “essential




element of the legislatively designed administrative regulatory scheme,” “scrupulously
considg:rall factors relevant,” and “meticulously weigh,” as affirmative commands of .this
- Court to be given due rggard.
Wilson qommands an exercise of discretion, and where the record does ﬁot reflect
- the exgrpisé of sﬁch discretion, the law presumes it was not exercised; and tﬂat failure to
' §xércise discreti_c_)q where required is, as a matter of law, an abuse of discretion amounting
to ,revers'ible error. “A failure to exercise discretion amounts to an abuse of that
discretion.”:Samples v. Mitchell, 329 S.C. 105, 495 S.E.2d 213 ((Jlt; App. 1997)(frial
jhdge failéd to consider proper factors in imposing discovery abuse sanctic;ns). “The mere
recitél of the discretionary decision is not sufficient to bring into ope_ration a
determination that discretion was exercised. It should be stated on what basis that
discretion was exercised.” id. “When the [agency] is vested with discretion; but [its]
‘ruling ?_eveéls no discretion was, in fact, exercised, an error of law has OQCurréd.”
‘ Fon'ta_ine v Pei}z, 291 S.C. 536, 354 S.E.2d 565 (1987)(remanding with instruCtioné to
" trial céurt to exgrcise discretion regarding taking additional testimoﬁy).

The Board may well have had some reason for refusing to-release Dr. Hurst from
his cpnditio'ns of probation, perhaps that: public protection overtook the publ‘ic’s need"for '
his se'r-vices'. But such reasoning is not reflected in its Order nor anywheré_ in the Record, .
-and‘the. ALC and Court of Appeals should have demanded a better explanation than, “The
Board finds there is no reason at this time to alter, amend, or otherwise release
Respof,ldent from conditions placed on him by the previous order.” (R. 8)

Dr. Hurst has labored under heavy burdens imposed upon his license for over a




dozen years noW.“‘Clearly, the original sanction, if imposed after the passage of many
yeérs, ‘beco'mesA a harsher penalty and, moreover, impacts upon the public need for
medical services . . . . Wilson, 305 S.C. at 197, 406 $.E.2d at 346. Whether éontinuing |
these r(_e.sﬁrictions 1s unduly hash as a matter of law, or otherwise suppoﬁed by substantial
evidence is ﬁot the question before this Court. The question is whether indefinite
imposi,fi(n_q of saﬁctions of the type in this case, for this long, requires more than a two-
 page sumfnary' order void of any findings of fact, conclusions of law, or elucidation of
teasoning.s'

Considering the constitutional magnitude of the rights at stake for any person |
subject to discipline by a South Carolina licensing board, Dr. Hurst urges the Court to
clarify thé streng;[h_and precedential weight of its pronouncements in Wilsoﬁ and Hubér. '

; Ultimately, upon what standard may a South Carolina licensing .board.pperating ,
;;v@th'in._the Executive' Branch impair a duly licensed person’s ﬁndamentgl right to practice
his or hér chosen profession? Dr. Hurst’s case demonstrates that South Carolina’s 38
professibnal-occUpational" licensing boards, the courts that review their decisions, and the
- tens of ,thogsands of doctors, dentists, nurses, and other licensed professi‘ona-l-s facing
them would beneﬁt from this Court’s clarification of Wilson.

CONCLUSION
This Court should declare that its instructions in Wilson be 'foll.owed in

professidhal disciplinary actions, and that the findings of fact and conclusions of law as

5 The entire hearing process on Dr. Hurst’s petition took only 50 minutes, which included ’
deliberation in executive session and announcement of the decision. The two-page order
~ was prepared.and signed the same day.




4 applied to'thev VWlson test in such cases be adequately articulated on the record. .

Tﬁis Court should find as a matter of law that the decision below was erroneous in
that the’ Wilson mandate does not appear to have been applied at any stage of Athe
proceedings’, and shoul(i remand with instructions' to apply the Wilson test.
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