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WILLIAMS, C.J.:
[440 S8.C. 642]

John Doe (Appellant) filed this action against the
Diocese of Charleston and the Bishop of the
Diocese of Charleston (collectively, Respondents)
alleging that as a child in 1970, he was sexually
molested by two teachers at Sacred Heart Catholic
School, a parochial school operated by the
Respondents. Appellant argues the circuit court
erred in granting summary judgment based on the
doctrine of charitable immunity. We affirm.

FACTS/PROCEDURAL HISTORY

In August 2018, Appellant filed this action against
Respondents, alleging that as a child around the
ages of 12 to 14 (i.e., around 1969 to 1971), he was
sexually molested by two teachers at Sacred Heart
Catholic School. Appellant asserted claims for

last

relief based on sexunal abuse, outrage,
negligence/gross negligence, breach of fiduciary
duty, intentional infliction of emotional distress,
fraudulent concealment, civil conspiracy,
negligent retention or supervision, breach of
contract, and breach of contract accompanied by a
fraudulent act. Respondents filed multiple
motions for summary judgment based upon the
absence of any genuine issue of material fact
regarding: (1) the defense of common law
charitable immunity; (2) the defense of the statute
of limitations; and (3) the defense of res judicata.
Respondents additionally argued there was no
genuine issue of material fact regarding the
elements of each claim asserted by Appeliant.

The circuit court heard oral argument on
Respondents’ dispositive motions based on
charitable immunity, the statute of limitations,
and res judicata pursuant to a 2007 class action
settlement. The circuit court granted Respondents
summary judgment based on the doctrine of
charitable immunity. Appellant filed a Rule 59(e),
SCRCP, motion

[891 8.E.2d 524]

requesting the circuit court alter or amend its
order. The circuit court denied Appellant's Rule
59(e) motion and this appeal followed.

ISSUE ON APPEAL

Did the circuit court err in granting summary
judgment to Respondents based on the doctrine of
charitable immunity?

(440 S.C. 643]
STANDARD OF REVIEW

When reviewing the grant of a
summary judgment motion, this
court applies the same standard that
governs the trial court under Rule
56(c), SCRCP ; summary judgment
is proper when there is no genuine
issue as to any material fact and the
moving party is entitled to judgment
as a matter of law.
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S. Glass & Plastics Co. v. Kemper , 399 S.C. 483,
490, 732 S.E.2d 205, 208~09 (Ct. App. 2012). "In
determining whether a genuine issue of fact
exists, the evidence and all reasonable inferences
drawn from it must be viewed in the light most
favorable to the nonmoving party.” Id. at 490, 732
S.E.2d at 209.

LAW/ANALYSIS

Appellant argues the circuit court misapplied the
law of charitable immunity as it existed at the
time of Appellant's injury when his right of action
accrued. Appellant asserts that although his
causes of action accrued no later than 1970, the
circuit court erred in determining that the
charitable immunity defense in 1970 provided a
complete defense to the types of claims asserted in
this case. Appellant argues the law regarding
charitable immunity that controlled in 1970 was
the same law that controlled in 1973, when a
unanimous South Carolina Supreme Court
explained in Jeffcoat v. Caine , 261 S.C. 75, 108
S.E.2d 258 (1973), that the doctrine of charitable
immunity had never extended beyond tort claims
based on "mere negligence." As such, Appellant
contends the scope of the doctrine of charitable
immunity at the time of the injury would not have
afforded Respondents exemption from liability.

"This Court has consistently ruled that the
abrogation of immunities defenses is to be applied
prospectively only." Hupman v. Erskine Coll. ,
281 S.C. 43, 44, 314 S.E.2d 314, 315 (1984). To
determine whether the doctrine applies, the
triggering event is when the cause of action arose.
See Laughridge v. Parkinson , 304 S.C. 51, 54,
403 S.E.2d 120, 121 (1991). In determining
whether the doctrine of charitable immunity
protected Respondents at the time of the alleged
abuse, the analysis is twofold: (1) we must
determine whether the immunity applied at the
time of the alleged injury and (2) whether the
corporation had, at the relevant time, a charitable

[440 S.C. 644]

rather than commercial purpose. See Eiserhardt
v. State Agric. & Mech. Soc'y of S.C. , 235 S.C.
305, 311, 111 S.E.2d 568, 571 (1959) ; Laughridge ,

r
last . -

304 S.C. at 54, 403 S.E.2d at 121. Because
Appellant does not contest that Respondents are
classified as a charitable organization, we are only
tasked with determining whether the law of
charitable immunity in 1970 provided exemption
from liability. We find it did.

The doctrine of charitable immunity was first
announced by the South Carolina Supreme Court
in Lindler v. Columbia Hospital of Richland
County , 98 S.C. 25, 27, 81 S.E. 512, 512 (1914).
Lindler involved alleged injuries suffered by a
paying patient in a hospital supported, in part, by
charity. Id. at 27, 81 S.E. at 513. The court held, "A
charitable corporation is not liable to injuries,
resulting from the negligent or tortious acts of a
servant, in the course of his employment, where
such corporation has exercised due care in his
selection." Id. at 27, 81 S.E. at 512, The court
explained its rationale stating "[t]he true ground
upon which to rest the exemption from liability is
that it would be against public policy to hold a
charitable institution responsible for the
negligence of its servants, selected with due care."
Id. at 28, 81 S.E. at 513.

The doctrine of charitable immunity was
discussed next in Vermillion v. Woman's College
of Due West , 104 S.C. 197, 88 S.E. 649 (1916).
The court in Vermillion considered whether a
charitable entity was liable to a plaintiff who paid
for entry to musical entertainment in its
auditorium balcony, which subsequently fell. Id.
at 199, 88 S.E. at 649. The defendant claimed
exemption from liability on the ground that it was
a public charity. Id. The court held that charitable

[801 S.E.2d 525]

immunity rendered charitable entities exempt
from lability "for the torts of their superior
officers and agents as well as for those of their
servants or employ[ee]s, whether these be
selected with or without due care." Id. at 202, 88
S.E. at 650. The court’s rationale was that, in
some instances, the rights of the individual must
yield to the public good, and charities should not
face ruin to compensate one or more individuals.
Id.
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In the case of Caughman v. Columbia Y.M.CA. ,
212 8.C. 337, 343—44, 47 S.E.2d 788, 790 (1948),
the court held that a charitable organization or
institution was not liable under the workers
compensation act. In determining whether the
immunity

[440 8.C. 645]

doctrine applied, the court stated "the question
has been settled in this jurisdiction by adoption of
the rule of full immunity of such institutions from
the torts of their agents and servants." Id. at 343,
47 S.E.2d at 790.

In Bush v. Aiken Electric Cooperative Inc. , 226
S.C. 442, 44950, 85 S.E.2d 716, 719-20 (1955),
the court held that even though a rural, electric
co-operative was a non-profit organization, it was
not a charitable corporation immune from tort
liability. The court stated "[ulnder our decisions
institutions of this kind, on grounds of public
policy, enjoy full immunity from tort liability" and
cited Lindler , Vermillion , and Caughman . Id. at
448, 85 S.E.2d at 719. However, the Bush court
reiterated the Caughman court, stating "the
writer desires to repeat the observation made in
Caughman [ ], to the effect that he seriously
doubts the soundness of the rule giving charitable
institutions immunity from tort liability." Id. at
451, 85 S.E.2d at 720.

In Eiserhardt v. State Agricultural & Mechanical
Society of South Carolina , 235 S.C. at 311—12, 111
8.E.2d at 571—72, the court reaffirmed the defense
of charitable immunity though it refused to
extend immunity to activities outside the scope of
the charitable organization's mission. The court
found the charitable immunity doctrine
inapplicable to a commercial venture conducted
by a charitable corporation, stating, "we do not
think immunity should be extended to a situation
where the activity out of which the alleged liability
arose is primarily commercial in character and
wholly unconnected with the charitable purpose
for which the corporation was organized. This
view is supported by the overwhelming weight of
authority.” Id. at 312, 111 8.E.2d at 572. However,
the court reiterated the principle that South
Carolina has "adhered to the general rule laid

s
fast -

down in Lindler [ ], of full immunity of charitable
institutions from the torts of their agents and
servants,” yet has also "refrained from extending
this immunity to a degree never contemplated
when the rule was adopted.” Id. at 311, 111 S.E.2d
at 571.

Finally, in Decker v. Bishop of Charleston , 247
8.C. 317, 325, 147 S.E.2d 264, 268 (1966), the
court applied charitable immunity to a tort claim
against the Diocese and declared the church to be
a true charity entitled to immunity from suit

[440 S.C. 646]

altogether. More importantly, the Decker court
went through an exhaustive analysis of the history
of charitable immunity in South Carolina, stating:

For us o withdraw immunity from
charitable institutions at this time,
against the existing background of
decisions of the court would, in
effect, be an act of judicial
legislation in the field of public
policy. Whether some change in our
rule is advisable is a question to be
considered and resolved by the law
making body.

Id.

Appellant relies almost exclusively on Jeffeoat v.
Caine in arguing that charitable immunity did not
apply to intentional torts at the time of the alleged
abuse. The court in Jeffcoat addressed whether
the South Carolina Baptist Hospital could be
liable for false imprisonment, an intentional tort.
Id. at 77—78, 198 S.E.2d at 259. While the court
declined to extend charitable immunity to exempt
charitable organizations from liability for
intentional torts, the court refused to overturn
Lindler , Vermillion , and Decker . Id. at 79—80,
198 S.E.2d at 260. Appellant relies on the court's
following statements:

There can be no doubt that the
decisions in Lindler , Vermillion ,
and Decker contain broad general
expressions to the effect that
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charitable institutions are exempt
from all tort liability. However, the
broad statement of a rule of
complete exemption

[891 S.E.2d 526]

from tort liability was unnecessary
to a decision in those cases, and the
rule of charitable immunity has
never been extended by our
decisions beyond the facts in Lindler
, Vermillion , and Decker .... These
decisions point up the fact that this
Court, while adhering in the past to
the rule that charitable institutions
are exempt from liability for mere
negligence, has in every instance
refused to further extend the rule.
Therefore, the application of the
immunity doctrine in a case of
intentional tort is not required by
precedent, nor, we conclude, by
reason or justice.

Id. Appellant's reliance on Jeffeoat is misplaced.
First, Jeffcoat was decided three years after the
cause of action in this case arose and is therefore
not an accurate representation of the law in 1970.

At its outset, the supreme court in Lindler held
that charitable immunity in South Carolina meant
that "a charitable

[440 8.C. 647]

corporation is not liable to injuries, resulting from
the negligent or tortious acts of a servant, in the
course of his employment.” 98 S.C. at 27, 81 S.E.
at 512. Two years later, the Vermillion court
echoed the court in Lindler and stated that law of
charitable immunity rendered charitable entities
exempt from liability "for the torts of their
superior officers and agents as well as for those of
their servants or employ[ee]s." Id. at 202, 88 S.E.
at 650. Then, the court in Caughman stated that
“the question [of charitable immunity] has been
settled in this jurisdiction by adoption of the rule
of full immunity of such institutions from the
torts of their agents and servants." Id. at 343, 47

last

S.E.2d at 790 (emphasis added). Once more, the
court in Bush stated that "[ulnder our decisions
institutions of this kind, on grounds of public
policy, enjoy full immunity from tort lability "
and cited Lindler , Vermillion , and Caughman .
Id. at 448, 85 S.E.2d at 719 (emphasis added).

Then, in Eiserhardt , while the court refused to
extend the immunity to ventures conducted by a
charitable organization not aligned with its
charitable purpose, it again reiterated that South
Carolina has "adhered to the general rule laid
down in Lindler [ ], of full immunity of charitable
institutions from the torts of their agents and
servants." Id, at 311, 111 S.E.2d at 571 (emphasis
added). Most notably, four years before
Appellant's alleged injury date, the court in
Decker went through the history of charitable
immunity precedent in South Carolina and stated
that "withdrawfing] immunity from charitable
institutions at this time, against the existing
background of decisions of the court would, in
effect, be an act of judicial legislation in the field
of public policy." Id. at 325, 147 S.E.2d at 268. As
such, the court believed judicial restraint was
necessary to prevent the erosion of an immunity
historically based on public policy, which only the
legislature should control. Id.

Jeffcoat acknowledges that the case law prior to
its decision contained "expressions to the effect
that charitable institutions are exempt from all
tort liability. " 261 S.C. at 79, 198 S.E.2d at 260
(emphasis added); see also Vermillion , 104 S.C.
at 202, 88 S.E. at 650 ("The rule of total
exemption is, perhaps, without exception, based
upon grounds of public policy.”); Caughman , 212
S.C. at 343, 47 S.E.2d at 790 ("[T]he question

[440 S.C. 648]

has been settled in this jurisdiction by adoption of
the rule of full immunity of such institutions from
the torts of their agents and servants."); Bush ,
226 S.C. at 448, 85 S.E.2d at 719 ("Under our
decisions institutions of this kind, on grounds of
public policy, enjoy full immunity from tort
liability."). As a result, there existed authority
supporting Respondents’ position that complete
immunity existed for charitable institutions in
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1970. No court in this state had, at that time,
restricted the charitable immunity doctrine to
such an extent as to hold Respondents liable for
intentional torts.

Further, we find Roe v. Bishop of Charleston , No.
2:21-CV-20-RMG, 2022 WL 1570810, at *2
{D.S.C. May 18, 2022), aff'd , No. 22-1754, 2023
WL 3496326 (4th Cir. May 17, 2023). which
involves the same respondents as the instant case,
instructive. Roe involved similar circumstances to
our present case. The plaintiff alleged a priest of
the Dioceses of Charleston, sometime between
19611966, sexually abused her. Id. at *1. She
brought claims for (1) fraudulent concealment; (2)
negligence/gross negligence/recklessness; (3)
breach of fiduciary duty; (4) outrage/intentional

[891 S.E.2d 527]

infliction of emotional distress; (5) -eivil
conspiracy; and (6) negligent retention or
supervision. Id. The defendants filed various
motions for summary judgment including one
based on charitable immunity. Id. The District
Court of South Carolina discussed South

Carolina's history regarding the doctrine of
charitable immunity including a discussion of
Lindler , Vermillion , Eiserhardt , and Decker . Id.
at *3—4. The district court found evidence that the
defendants were a charitable organization during
1961-1966 and further found that the doctrine of
charitable immunity would have barred the
entirety of the plaintiff's claims. Id. at *3.

Based on Appellant's concession of Respondents’
charitable designation at the time of the alleged
injury and the precedent at the time
demonstrating support of complete immunity, we
hold the circuit court properly granted summary
judgment to Respondents on the basis of
charitable immunity.

Accordingly, the order of the circuit court is
AFFIRMED.

GEATHERS and VERDIN, JJ., concur.
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Bishop of Charleston, a Corporation Sole, and The
Bishop of the Diocese of Charleston, in his official
e |+ T 1 Respondents.

PETITION FOR REHEARING

The appellant respectfully petitions the Court to rehear the case for the following
reasons.

If the Maine Supreme Court is correct, this decision makes South Carolina the only
state where immunity has been extended to a charity in a case of intentional tort. Citing
with approval South Carolina's Jeffcoat v. Caine decision, the Maine Supreme Court noted:

| Of the remaining states that retain some form of charitable
grrgtg]nl't'g;yél t%(;t s?tate has explicitly applied the doctrine to
The court noted that “applying charitable immunity to intentional torts would set Maine so
far outside the mainstream that it would put this State in a class by itself.” Picherv. Roman
Catholic Bishop, 974 A.2d 288, 295 (2009). Accord: Hardwicke v. American Boychoir

School, 802 A.2d 900, 918 (N.J. 2006)."

! Our research discloses no case in this State prior to the

enactment of the [Charitable Immunity Act] that, under the
common law, relieved a charity from liability for any tort but
negligence. Moreover, we have found no other jurisdiction
that provides charitable immunity for intentional torts. . . .
(continued...)
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| This Court's decision has placed South Carolina in that “class by itself.”
The Court overlooked the fact that our Supreme Courtin Jeffcoat v. Caine, 261 S.C.

77, 198 S.E.2d 258 (1973), identified all previous expressions of immunity from “tort
liability” as obiter dictum, not holding. The Supreme Court explained that in Lindler, the
first case granting negligence immunity, the Court

liability; for it was careful to point out that the question of

whether a charity “would be liable for negligence in the

selection of its servants without due care [was] not before the

court for consideration.”

| Jeffcoat, 261 S.C. at 78, 198 S.E.2d at 259. The Court in Jeffcoat noted that immunity had

) did not intend to fashion a rule of complete exemption from tort

decisions could not and did not expand the holdings. The equation of “negligence” and
“tort” was always obiter dictum.
When it first chose to grant negligence immunity, the Court warned against
mistaking dictum for holding:
Much confusion has arisen from the effort to apply language

used in some of the . . . decisions to cases in which the facts
were entirely different from those in which it was used.

never been granted except in negligence cases and that the use of the word “tort” in prior
|
Lindler, 81 S.E. at 513.
‘ ' Our Supreme Court has often explained the difference between holding and dictum
| by quoting the words of the Great Chief Justice, as it did most recently three years ago:
See Ex parte Goodyear Tire & Rubber Co., 248 S.C. 412, 418,
150 S.E.2d 525, 527 (1966) (“It is a maxim, not to be

disregarded, that general expressions, in every opinion, are to
be taken in connection with the case in which those

!(...continued)

We are confident that if charitable immunity for intentional
torts exists at all, itisrare ... ."

902 A.2d at 918.



expressions are used. If they go beyond the case, they may
be respected, but ought not to control the judgment in a
subsequent suit, when the very point is presented for decision.”
(quoting Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 399,
5 L.Ed. 257 (1821))).
Preservation Society of Charleston v. S.C. Dept. of Health & Envtl. Control, 430 S.C. 200,
224, 845 S.E.2d 481, 494 (2020).
When it first extended immunity to a respondeat superior claim of liability for a
servant’s negligence, our Supreme Court expressly identified its holding:
[I]t would be against public policy to hold a charitable institution
responsible for the negligence of its servants, selected with
due care.
Lindlerv. Columbia Hosp., 98 S.C. 81, 81 S.E. 512, 513 (1914) (e.a.). The editors of West
Publishing Company correctly identified the holding in Lindler when they assigned it key
numbers all in the category of “Charities . . . —Liability for Negligence of Servants”.
In the paragraph of the Jeffcoat opinion partially quoted by this Court, the Supreme
Court explained that expressions of general tort liability in previous decisions had been
obiter dictum. This Court omitted from its quotation of the Supreme Court’s opinion the
most important portion:
[lIn Peden [v. Furman Univ., 1565 8.C. 1, 151 8.E. 807 (1930},
liability was placed upon the charity for trespass and the
creation of a nuisance.
261 S.C.at 79, 198 S.E.2d at 260. This Court cited all the pre-Jeffcoat immunity decisions
except for the only one on point. The Peden case was the only occasion prior to Jeffcoat
where the Supreme Court was asked to extend immunity to a case of intentional tort2 It
refused.
This Court mistakenly applied the rule that “the abrogation of immunity defenses is

to applied prospectively only.” The Supreme Court abrogated nothing in Jeffcoat. The

2 Trespass and private nuisance are intentional torts. Snow v. City of Columbia,
409 S.E.2d 797, 802 (S.C. App. 1991) (trespass); Brading v. County of Georgetown,
490 S.E.2d 4 (S.C. 1997) (nuisance); Shockley v. Hoechst Celanese Corp., 996 F.2d
1212 (4th Cir. 1993) (nuisance).

3



whole point of the case was that immunity had never been extended in a case of
intentional tort, “and we refuse to so extend the immunity doctrine.” Jeffcoat, 261 S.C. at
80, 198 S.E.2d at 260 (e.a.). The briefs in Jeffcoat, available at our Law School Library,
show that the appellant did not seek to abrogate immunity but rather argued that it had
never been extended to a case of intentional tort, nor did the charity argue that immunity
had ever been extended in such a case.

This Court stated that in Jeffcoat the Supreme Court “refused to overturn® its
previous grant of immunity in negligence cases. The Court in Jeffcoat was asked to
overturn nothing. Negligence immunity was not questioned or at issue in Jeffcoat.

From 1914 until 1981, when immunity was abolished, the Court never expanded the
exemption past the case of a charity’s liability for simple negligence. Three times it was
asked to do so and three times it refused. Peden, supra; Eiserhardt v. State A&M Soc.,
235 S.C. 305, 111 S.E.2d 568 (1959); and Jeffcoat. No South Carolina charity was
granted immunity from liability for anything but simple negligence at any time in the sixty-
seven year period of that departure from normal rules of liability.

CONCLUSION

For these reasons the appellant petitions the Court to rehear the case and, upon

rehearing, to reverse the decision of the circuit court.
Respectfully submitted,
Lawrence E. Richter, Jr.
The Richter Firm, LLC
622 Johnnie Dodds Blvd.
Mt. Pleasant, SC 29644
(843) 442-6000
David K. Haller
Haller Law Firm
604 Savannah Highway
Charleston, SC 29407
(843) 224-7860

August 14, 2023. Attorneys for Petitioner.
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ORDER

Afier careful consideration of the petition for rehearing, the Court is unable to
discover that any material fact or principle of law has been either overlooked or
disregarded; and hence, there is no basis for granting a rehearing. Accordingly, the
petition for rehearing is denied.
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