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F.Supp.2d 375, 377 n. 1 (D.Md.2004) (noting that "[b]allistics evidence has been
accepted in criminal cases for many years"); United States v. O'Driscoll. 2003
WL 1402040 at *1, 2003 U.S. Dist. LEXIS 3370 at *4 (M.D.Pa. Feb. 10, 2003).
Storm clouds, however, are gathering. See Sexton v. State. 93 S.W.3d 96
(Tex.Cr.App.2002) (rejecting matching of cartridge cases based on magazine
marks alone without recovery of underlying magazine); Ramirez v. State. 810
So.2d 836 (Fla.2001) (rejecting toolmark analysis matching knife to fatal stab
wounds).

United States v. Monteiro, 407 F. Supp. 2d 351,364 (D. Mass. 2006)(n. I citing United States v. 

Green, 405 F. Supp. 2d 104 (D. Mass. 2005) omitted). 

In limiting the firearm identification testimony in United States v. Green, 405 F. Supp. 2d 

104, 124 (D. Mass. 2005), the United States District Court for the District of Massachusetts 

wrote: 

Putting together this precedent with the evidence I have heard, suggests admission 
but with limitations, limitations identical to those I adopted in Hines. O'Shea is a 
seasoned observer of firearms and toolmarks; he may be able to identify marks 
that a lay observer would not. But while I will allow O'Shea to testify as to his 
observations, I will not allow him to conclude that the match he found by dint of 
the specific methodology he used permits "the exclusion of all other guns" as the 
source of the shell casings. Defense will be permitted full and fair cross­
examination. 

While trial counsel may not have had a challenge to Agent Eichenmiller's qualification as 

an expert, trial counsel should have requested a hearing and required the State to attempt to 

establish the reliability of the expert's exact match opinion. If the State was unable to establish 

that the expert's exact match opinion was reliable, counsel could then move to limit the expert's 

testimony. 

In limiting the firearm identification testimony in Monteiro the Massachusetts District 

Court explained that, "[b ]ecause an examiner's bottom line opinion as to an identification is • 

largely a subjective one, there is no reliable statistical or scientific methodology which will 

currently permit the expert to testify that it is a 'match' to an absolute certainty, or to an arbitrary 
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degree of statistical certainty[,]" and "[a]llowing the firearms examiner to testify to a reasonable 

degree of ballistic certainty permits the expert to offer her findings, but does not allow her to say 

more than is currently justified by the prevailing methodology." 407 F. Supp. 2d at 372. 

The Massachusetts courts are not alone in limiting firearm identification testimony. In 

United States v. Ashburn, 88 F. Supp. 3d 239, 248 (E.D.N.Y. 2015), the United States District 

Court for Eastern District of New York wrote: 

Based on the court's review of the field of toolmark and firearms identification, 
including the NAS Report upon which Laurent relies, and on this court's review 
of Daubert proceedings performed in other cases, an instruction limiting LaCova's 
testimony is appropriate. See, l<,g., Willock. 696 F.Supp.2d at 549 (precluding 
expert from stating opinions and conclusions with any degree of certainty and 
precluding expert from stating that it was a "practical impossibility" that any other 
firearm fired the cartridges in question); Taylor. 663 F .Supp.2d at 1179 (limiting 
expert to an opinion that his conclusion was "to a reasonable degree of ballistic 
certainty"); Glynn. 578 F.Supp.2d at 574 (limiting expert ballistics opinion to 
statement that match was "more likely than not"); Diaz. 2007 WL 485967, at *14 
(precluding experts from testifying that their conclusions were "to the exclusion 
of all other firearms in the world" and limiting description of certainty to a 
"reasonable degree of certainty in the ballistics field"); Monteiro. 407 F .Supp.2d 
at 3 72 (limiting testimony to a "reasonable degree of ballistic 
certainty"); Green. 405 F .Supp.2d at 124 (precluding expert from testifying that 
his methodology permitted "the exclusion of all other guns"). 

The court in Ashburn cited Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579, 113 S.Ct. 

2786, 125 L.Ed.2d 469 (1993). Under both Daubert and State v. Council, 335 S.C. 1, 515 S.E.2d 

508 (1999), and Rule 702, SCRE, trial counsel should have requested a hearing to determine the 

reliability of the match testimony and move to limit the testimony if the State was unable to 

show that the science was reliable. 

A criminal defendant is guaranteed the right to effective assis_tance of counsel under the 

Sixth Amendment to the United States Constitution. U.S. Const. amend. VI; Strickland v. 

Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). Courts evaluate allegations 

of ineffective assistance of counsel using a two-pronged test. Cherry v. State, 300 S.C. 115, 117, 
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386 S.E.2d 624, 625 (1989) (citing Strickland, 466 U.S. at 668, 104 S.Ct. 2052). First, the 

applicant must demonstrate counsel's representation was deficient, which is measured by an 

objective standard of reasonableness. Strickland, 466 U.S. at 687-88, 104 S.Ct. 2052. "Under 

this prong, '[t]he proper measure of attorney performance remains simply reasonableness under 

prevailing professional norms."' Cherry, 300 S.C. at 117, 386 S.E.2d at 625 ( quoting Strickland, 

466 U.S. at 688, 104 S.Ct. 2052). Second, the applicant must demonstrate he was prejudiced by 

counsel's performance in such a manner that, but for counsel's error, there is a reasonable 

probability the result of the proceedings would have been different. Strickland, 466 U.S. at 694, 

104 S.Ct. 2052. "A reasonable probability is a probability sufficient to undermine confidence in 

the outcome." Id. 

Trial counsel was ineffective in failing to request a hearing and challenge the reliability 

of the expert's exact match opinion. Petitioner was prejudiced by trial counsel's deficient 

performance. There is a reasonable probability that, but for counsel's deficient performance, the 

result of the proceedings would have been different. 
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CONCLUSION 

Based on the above argument, this Court should grant the petition for writ of certiorari to 

allow further briefing on the issue. 

This 12th day of June, 2024. 
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