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STATE OF SOUTH CAROLINA -~ ,._ )~ .} IN THE COURT OF COMMON PLEAS

COUNTY OF CALHOUN ) FOR THE FIRST JUDICIAL CIRCUIT
0 L0 P2 1 :

Michae!l T. McKnight., #305121'?“‘ o U) m e Case No. 2012-CP-09-0137

TREIHASTY
P

Applicant,

i
s

V. ORDER OF DISMISSAL
State of South Carolina,

Respondent.

e N e e N )

This matter comes before the Court by way of an application for post-conviction reliet

.- T i -

filed July 9, 2'012.V The Respondént made its Return on February 21, 2013.  An ev;'dentiary
hearing into the matter was convened on May 20, 2013, at the Orangeburg County Courthouse.
The Applicant was present at the hearing and was represented by Earnest D. O’Neil, Esquire.
The Respondent was represented by Assistant Attorney General Daniel Gourley of the South
Carolina Attorney Gepera!'s Office.
..PROCEDURAL HISTORY _

The records before this Court indicate that Applican‘t¢ i‘ipf'e.s_‘ep“t‘ly_‘c?nf:‘l‘n.ed_i{l the South
Carolina Department of Corrections p'ursuant to orders of commitment of the Calhoun County
Clerk of Court. The Applicant was indicted at the April 2007 term of the Calhoun County Grand

Jury for Possession with Intent to Distribute Cocaine (2007-GS-09-0042). Applicant pled guilty

before the Honorable Diane S. Goodstein: -Judge Goodstein 'sentenced” Applicant to ten years
' .
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. . - i’! - "n. . h‘!: R A I LTS ( LT PN _‘ ",_ R Y :
imprisonment suspended upon the service of six months imprisonment followed by three vears

~ . e S l KE . . .- . : N
of probation. The sentence was to be served concurrently to Applicant’s YOA parole for a
' o c
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previous 2004 charge and a six month sentence for a charge of Manufacture, Distribution, etc. of

Cocaine Base-1% (2007-GS-09-040). The Applicant did not appeal his conviction or sentence.
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An arrest warrant was issued for the Applicant on December 15, 2010 for violating
conditions of his probation by using marijuana on two separate occasions, failing to attend
ordered treatment, possessing a dangerous weapon, failing to work, and failing to pay fees.
Martin R. Banks, Esquire, 1'epreseﬁted him at t-he violation hearing. On January 24, 2011, the
Honorable Edgar W. Dickson partially revoked the Applicant’s probation, requiring him to serve
six months of his original sentence. Judge Dickson also instructed Applicant that any new
convictions would be viewed as a new violation of probation.

A probatxon citation was 1ssued on July 26, 2011 tollowmo Apphcant S. subscquent

S ‘l‘-.A : f‘{.,ww..'- Sty i
i ‘
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conviction tor Assault and Battery — Second Deuree (7011 GS-09-0041). /—\pplicant was
represented by Martin R. Banks, Esquire, for both the probation violation and the Assault and

Battery charge. Judge Dickson ordered that Applicant continue with his probation and complete

anger management counséling with CASA or Calhofm County Mental Health. Upon completion

termination.

A third and final probation citation was issuéd on September 23, 2011 for cutting off his
GPS tracking device,' [dllmU to retram from drug use, abscondmo from his address, failing to
pay supervision fees and additional ¢onvictions in Mégistra}e’s Court. Martin R. Banks, Esquire,

represented him for his p’rob:ation revocation hearing. The Honorable R. Ferrell Cothran, Jr.,

revoked Applicant’s suspended sentence and sentcmed him to serve the 1emammg, five years ot

i

:‘ \,\. '.‘o‘ . .A\.\.l ‘.;."I , (A.‘,.>‘]A‘ ".:

i .-
SoaboLan

his sentence. : : ;

" Applicant was ordered to weara GPS tr ackmu device as a condition of a prior charoe for Lewd Act, Commilting
or Attempting Lewd Act Upon Child under 16 (2004-GS-09-0139)”
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In his application for post:conviction relief, Applicant alleges he is being held in custody

Llllla\)ffull5' based on the following allegations:

. “Violation of applicant’s Constitutional right to Due Process.”

a. “Applicant’s right to Due Process as allowed in the Statc and federal
Constitution was altered by the unconstitutional applications of State
statutes.”

2. “Violation of Applicant’s Constitutional right against ex-posto (sic) facto
apphcatlon of law.”

a. “Applicant’s right to have an Ex-Posto (sic) Facto statute apphed
against him was" Constitutionally violated by the unconstitutional
1mphcat10n of the probation hearing’s ordered regarding tuuue GPS
monitoring as it applies to the Appllcqnt -

[n his application, Applicant only challenges the propriety of his third probation revocation in

i

front of the Honorable Judge R. Ferrell Cothran, Jr. °

SUNIIMAR;Y OF TESTIMOANY PRESENTED
At the evidcnfiar): heiaririé, !;\pplicaﬁl té's‘tiﬁec-i on his own behalf. The State presented
testimony fro.hi\plea counsel, Martix;l‘R. Banks, Esquire (Counsel). This Court also had before it
a copy ofApplicé'nt’s'g‘il“il't"y\fjléii:ii‘a:'ri's'c'f'ii)"t", _‘t:}.ieif"eb"c?riclévaflihé~'Db'r“_éh'é's.i‘cvri County Cl.erk‘o;f Court,

!
. S T T L O P
and Applicant's records from the South Carolina Department of Corrections.

o

. T TIL . N . o oA
During the evidentiary h_ear'lrllg, Applicant ‘testified his parole was violated in 2011 for

. . " R TN Vo “.' R AT TS I RITTAN
cutting of his GPS tracking device anid fleeing to Phlllade'lphla. Applicant testified' coutisel Was

inetfective for failing _t_o_Aobjgc'g_,t‘q,,_hinxAbg:j‘rgo_subject_to,the, ‘GES tracking device. Applicant

further testified he was conwcted for lewd act ona mmor m 2004 and reccwed a YOA semence

g oeseee Tl

and was subject to eleclronic‘monitoring for thirty days. Applicant testified he was released in

2006 and was never advised of any GPS tracking requirements. Applicant testified he was
o

convicted for Possession With Intent to DiSlribute Cocaine in 2007 and violated his Parole.
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Applicant testified he was sentenced 1o ten years suspended upon the service of 3 years

imprisonment. Applicant testified he was not advised of the GPS tracking device until 2009.
Applicant testified that in November 2011 he violated his parole for cutting oft his GPS tracking
device and fleeing to Philadelphia. |

Following Applicant’s testimony, Counsel was called to testify by the State. - Counsel
testified he represented Applicant in his 2004 conviction for lewd act \vith_q minor. Counsel
testified that in 2004 he did not advise Applicant that he would be required to wear a GPS

tracking device. Counsel - testified he represented Applicant in his 2007 PWID Cocaine
. ol . [

! L .
conviction and he did not advise Applicant that he would be required to wear a GPS tracking

device. Counsel testified that the law requiring Applicant to wear a GPS tracking device was not

in effect at the time of Applicant’s guilty plea. Counsel testified he would have no way of

knowing that Applicant wolild be réci'uii’éd to wear a GPS tracking device as a result of his guilty
plea. Counsel further testified he lepresented Applicant at his 2011 Parole hearing and Appluam
was cited for cuttmo ‘off’ h15 GPS tmckmg devlce and abscondmg, to Philadelphia (,ounsd'
testified he reviewed tli_e validity of the GPS tracking statute. Counsel testified that the law
applies retroactively. ‘Counsel f'ur{hér"te'st‘i.ﬁéd h.e' spoke with Eric Reed, Applicants Parole
Officer, regarding tl\é;‘i"aliciify of I}I]LC'GPS tracking device. Counsel testitied that he had no
grounds to object to lhg GPS lrackiln'g device. éoupsel further testified he filed an Appeal on

Applicant’s behalf,
,,,,, . |

FINDINGS OF FACT AND CONCLUSIONS OF L \\V
' o b
This Court has had the oppoftLlhity tb tview thé Tecord in its entlrety and has heard the

testimony at the post- conv1ct10n velief healmg Thls Court has further had the oppomlmty to

. .{ N
observe the \\nnesses presented at the heanng, closely pass upon thelr Uedlblllty and wewh thcn-
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testimony accordingly. Specifically, this Court finds that Counsel’s testimony is very credible
while Applicant’s te4stimony is not credible. Set forth below are th e relevant findings of facts
and conclusions of law as required.pursuant to S.C. Code Ann. §17-27-80 (19853).
Ineffective Assist(m.ce of Counsel |
In a post-conviction relief qg:tion, the Applicant has the burden of proving the allegations
in the application. Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985).
Where ineffective assistance of counsel is alleged as a ground for relief, the Applicant must

prove that "counsel S conduct SO undexmmed the proper functlomno ot the adversarlal process

._,‘i.y' ‘ ~' ’u . H - - . e e

that the trial cannot be relied upon as havmgD produced a just result.” Smckland v. Washington,

466 U.S. 668, 104 S.Ct. 2052, 2064 80 L.Ed.2d 674, 692 (1984); Butler, 286 S.C. 441 334
S.E.2d 813 (1985).

The proper measure " of ‘pérformance ’is whethér the attorney provided representation

N P T O P <~‘l JE TSN s, ':. AL T P .. s { :
within the range of competence requireéd in criminal cases. "' Courts presume’ that counsel
i \

rendered adequate assistance and inade all signjﬁcém decisions in the exercise of reasonable
professional judgment. Butler, 286 :S‘.'C.‘ 441334 SE2d 8$13°(1985). Applicant must overcome
this presumption to rec_eivc relicf. Cherﬁ v. State, 300 S.C. 113, 386 S.E.2d 624 (1989).

Courts use a tw‘o-pronged: test in 'evaluat_ihg allegations of ineffective assistance of
counsel. First, the Ap;ﬁlicam;must ;irove that counsel's performance was déﬁcient. Under this
prong, attorney p'erform‘ance?is 'mefafs‘m'ed by |ts "rieasénablenes‘s under professional %oriﬁsf"

Cherrv, 300 S.C. at 117, I385 S.E.2d at 625 (Citillg Stricklan'dj.;' Second, counsel's deficient

RN ey e B s R -

performance must have plejudlced the Apphcant such that "there is a reasonable plobablllty that,
bur for counsel s unpxofessxonal errors, the result of the proceeding would have been dlh‘elenl !

Cherry, 300 S.C. at 117-18, 386 S E7d at 625.° With respect to guilty plea counsel, the

[ VI G TR DY
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Applicant must show that there is a reasonable probability that, but for counsel's alleged errors,

he would not have pled guilty and would have insisted on going to trial. Hill v. Lockhart, 474
U.S. 52,106 S.Ct. 366, 88 L.Ed. 2d 203 (1985). o

After careful review based on the standard discussed above, the Applicant has: failed to
carry his burden in this action. Specifically, this Court finds that Counsel’s testimony is credible
while Applicant’s testimony is not credible. Below are this Court’s findings in regards to each of
Applicant’s allegations of ineffective assistance of counsel.

C ounsel was mefjecnve/m Jailing to object ro GPS tracking device

This Courl f'mds Apphcant§ allegation that he was denied effective assistance ot.‘ counsel
due to Counsel’s failure to object ‘t.(‘)ithe validity ‘of the GPS tracking device is without merit.
This Court further linds that nothmg in Counsel’s representatxon fell below any. rgasonablc
plofessmndl standald Counsel testified that he dld not advise Apphcam that he mav be

M M * ' . . - EEY W mma ey .\.-., “eee e e 0 - RIEEY ] . -
potentially required to wear a GPS 'monitor ds a result of his guilty plea because the statute so

o

L. ) Lt o R .. | . - . 1\ - Q
requiring was not in etfect at the time of the Applicant’s plea. See Gilmore v. State, 314 S.C.
- - o - o . . .. .
433, 445 S.E.2d 454 (1994) (attorney is not required to be clairvoyant or anticipate changes in
the law which were not in existence at timie of trial), overriiled on'other grourds by Brightman v.

State, 336 S.C. 347, 520 S.E.2d 614 (1999). . B ;

This Court further finds Counsel thoroughly "investigated the validity of the law and

correctly found that the law applies retroactively. Additionally, this Court finds Counselsg

[

testimony that there was no basis for an objection in lighl of the case law established at the time

of Applicants iirobatidn ‘revocation to be correct. This Court holds that Applicant has failed to
S S b A ARt | N SR IR M n iy 11 o I S
meet his burden of proof in regards to this allegation, which must be denied and dismissed with
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After careful review based on the standard discussed above, this Court finds that

Applicant has failed to carry his burden in this action. Counsel testified that he did not believe
that Applicant had a meritorious ground on which an appeal could be sought and that Applicant
never requested an appeal be filed. This Court finds that Counsel’s performance was re:asoﬁable
and effective. Therefore, this Court finds that this allegation must be denied and dismissed with
prejudice,
ALL OTHER ALLEGATIONS
As to any a_md all allegalior??,tl)al were faiscf;d in the applic_atior} or a?the Heérir}g in this

matter and not specifically addressed in this Order, this Court finds the Applicant failed 1o

1

present any evidence regarding sulch allegations. Accordingly, this Court finds the Applicant
waived such allegations and failed to meet his burden of proof regarding them. Therefore, they

are hereby denied and dismissed. = "

. H . . i
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CONCLUSION

.Based on all the foregoing, this Court finds and-concludes that the Applicant has not
established any coristitutional violal'ionjg br\déﬁ'ri\}ati‘on‘s' that would requiré this ¢ourt to grant his
application. Therefore, this é'pplicaft_fon:for post-conviction relief must be denied and dismissed
with prejudice.

This Court notes that that Applicant must file and serve'a thice ot‘_appeal withivn thirty
days from the receipt by counsel of:\\;fritten notice of entry of judgment to secure the appf'opriate
appellate review. Sﬁifi‘ule:ml SC:ACR Pursuant to A.ustin V. Stéie;’BOS S.C. 453 (1991), an
Applicant has a right to an ap[i)elléte'igomsel"s Lass'i‘stm»}ce in'seeking review of the denial <f)f post-

. ! ; : ) ’
conviction reliéf .Rlll€:.7l.l(g), SCRCP, provides that if the applicant wishes to seek appelléle

review, post-conviction relief counsel must serve and file a Notice of Appeal on the Applicant’s
' ;
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behalf.  Applicant is directed 10 South Carolina Appellate Court Rule 243 for appropriate

procedures for appeal.

IT IS THEREFORE ORDERED:

L. That the Application for Post-Conviction Relief must be denied and

dismissed with prejudice; and

2. The Applicant must be remanded to the custody of the Respondent.

T~
AND IT IS SO ORDERED this 27" day of ,2013.
i .

. |
i
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EDGarR W. DICKSON
Presiding Judge
First Judicial Circuit

(Q\.&*M,ﬁgta&-‘x , South Carolina
[4) O .




