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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT
) _
Jaime Eduardo Marrero, #330923, ) 2009-CP-40-02523
) -
Applicant, ) .
) _ ey
v. ) ORDER OF DISMISSAL. S
) EEEECEI——
State of South Carolina, ) e
) (]
Respondent. ; . V.A :
w -
PROCEDURAL HISTORY @ <

This matter comes before the Court by way of an application for Post-Conviction Relief .
(PCR) filed April 7, 2009. An evidentiary hearing intp the matter was convened before this Court
on Monday, January 14, 2013, at the Richland County Courthouse. Aéplicant was present at the
hearing with counsel, Ethan Ware, Esquire, and -Amber Martella, Esquire. Respondent was
represented by Robert D. Comey of the South Carolina Attorney General's Office.

At the hearing,. Applicant testified on his -own behalf.. Also testifying was Appﬁcant’s
former defense éttorney, James H. May, Esquire. This- Court also had before it a copy of the
transcript of the proceedings against Applicant, the records -of the Richland County Clerk of
Court and Applicaﬂt's records from the South Carolina Department of Corrections.

The records before this Court indicate that Applicant is presently confined in the South
Carolina Department of Corrections pursuant to orders of commitment of the Richland County
Clerk of Court. Applicant was true ’bill indicted. at the June 2006 term of the Richland COunty
Grand Jury for Murder and Attempted Armed Robbery (2006-GS-40-03620, -03621). He was
represented by then Assistant Public Defender James H. May on the charges. On September 25,

2008, Applicant proceeded to jury trial before the Honorable Lee S. Alford. After three (3) days
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of trial, Applicant accepted a state plea offer for a recommended forty (40) year cap sentence
under which he pled guilty to the charges as indicted. Judge Alford accepted the guilty plea and
sentenced Abplicant to thirty-eight (38) years imprisonment for Murder and twenty (20) years
imprisonment for Attempted Armed Robbery, with the sentences rﬁnning concurrently.

In the current application for post-conviction relief, Applicant alleges he is being h_eid in

custody unlawfully for the following reasons:’

11 Failure by counsel for Mz, Marrero to disclose or challenge judicial biss and £170T,
which resulied in Mr. Marrero®s plea bargain;

Lack of evidence to suppozt the plea bargzin demanded by wial counsel;

o

3, Counisel &t trial failed 1o properly cross-examine key witnesses in the case which
-would have provided exculpatory tostimony, including but not Hmited to Ms.

Hannah Fuller, M1, Caris Ellis, Mz, Thoeas Rice, and Mrs. Lamont Ellis;

4. Despite ..M.:; Marrero procleiming his inocence, failure by trial counsel o
adequately challenge the prosecuiion’s case such that M: Marrero had no choice
- but to zater & pite bargsin ut insistenct pf counse! o avoid the death penaltys -~
5. Counsel for Mr. Masrero did not request ar_se:;,k a psychological evaluation of M.
Mafreto d:s'pih: testimony of peychological problems in the record; and
6. Thewe is evidenics investigators for Richland County feiled 10 disclose another

suspeet to the orime atleged was known v be pressnt in the vichity of the crime

seans at the fime of the crime.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has had the opportunity to review the record in its entirety and has heard the

testimony at the post-conviction relief hearing. This Court has further had the opportunity to

! These are the allegations set forth initially by App-h'cant through his amended post-conviction relief application.
However, any allegations not specifically addressed below in this Order were not raised at the evidentiary hearing

and, therefore, are deemed to be voluntarily waived.
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observe the witnesses presentéd at the hearing, closely pass upon their credibility apd weigh their
testimony accordingly. Set forth below are the relevant findings of facts and conclusions of law}
as required pursuant to S.C. Code Ann. §17-27-80 (1985).

In a post-conviction relief action, the Applicant has the burden of proving the allegations
in the application. Rule 71.1(¢), SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985).
Where i-netfective assistance of counsel is‘ alleged as a ground for relief, the Applicant must
prove that "counsel's conduct se undermined the proper functioning of the adversarial process

that the trial cannot be relied upon as having produced a just result.” Strickland v. Washington,

466 U.S. 668, 104 S.Ct. 2052, 2064, 80 L:Ed.2d 674, 692 (1984); Butler, 286 S.C. 441, 334
S.E24 813 (1985). |

The préper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. Courts presume that counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonable

professional judgment. Butlér, 286 S.C. 441, 334 S.E.2d 813 (1985). The Applicant must

overcome this presumption to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624
(1989).

Courts use a two-pronged test in evaluating allegations of ineffective assistance of
counsel, First, the Applicant must prove that counsel's performance was deficient. Under this
prong, attorney performance is measured by its "reasonableness u_nd‘er professional norms."
Cherry, 300 S.C. at 117, 385 S.E:2d at 625 (citing Strickland). Second, counsel’s deficient
performance must haveﬁ prejudiced the Applicant sﬁch that "there is a reasonable probability that,
but for counsel’s unprofessional errors, the result of the proceeding would have been different."

Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to guilty plea counsel, the Applicant
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must show that there is a reasonable probability that, but for counsel's alleged errors, he would

not have pled guilty, but rather would have insisted on going to trial. Hill v. Lockhart, 474 U.S.
52,106 S.Ct. 366, 83 L.Ed. 2d 203 (1985).
Failure to Inve-st'igate Méntal Health History ‘

| Applicant first alleges counsel was ineffective for failing to préperly investigate
Applicant’s mental health history and to have him mentally evaluated prior to trial. At the PCR
hearing, Applicant testified he had a “pretty rough” childhoqd growing up as he and his siblings
were often leﬁ by his parents to take of themselves. He stated his father was in the military and
his mother “would go out partying a lot” and that they eventually divorced. Applicant testified he
couldn’t recall whether he ever went through counseling as a youth for his parents’ divorcé, but
said his brother -has told ‘him they did attend counseling as a result of an episode where a
n,eigh/bor attempted fo molest Applicant. Applicant noted he did not remember attending such
counseling.

- ~‘.App1icant went. on, saying he served in the U.S..Navy as a jet engine-mechanic on the
U.S.S. Enterprise during Operation Enduring Freedom, which “initiateci atiacks against .
Afghanistan”. During his service, Applicant said he saw hisvshipmate’s heéd “split...wide open”
by a helicopter propeller, but did not recall going to counseling as a result. Applicant stated
counsel never asked him about this incident, nor did he ever refer Applicant to anyone to have a
mental evaluation done. He went on to say he did not recall what happened on the day ‘of the
incident except for “when the shot was fired”. Applicant testified hellost roughly eighty (80)'
pounds during 'his>time in jail, which he believed was a result of being depressed. Applicant said

he told his prior attorney from the public defender’s office, Danielle Payne, about having blacked
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out during the incident and then recounted an incident when a friend of t;is was shot and killt;,d in
his-presence.

On cross-examination, Applicant agreed he had been using a fair é,mount of illicit drugs
at the time of the incident, and readily conceded he had been using ecstasy and cocaine that
night. He reiterated that he blacked out and didn’t remember anything about the robbery or
shooting until he “came to” when the gunshot was fired. Applicant stated that in reviewing case
law and the facts of his case, he saw “mitigating circumstances that would have...pointed to a

possible mental illness issue...[that] was never explored on [his) behalf.” Applicant said he was

not able to say whether he was mentally incompetent to stand trial at the time, but acknowlédged

he told Judge Alford under oath at the plea hearing he wasn’t under the influence of mind-
altering drugs, alcohol or any other substance that would interfere with his ability to understand
what he was doing, nor was he suffering from any mental, emotional or nervous conditions that

would interfere with his judgment or ability to understand the eﬁtry of his plea. He finished by

plainly agreeing the decision to enter the guilty plea was “his decision ajone™. -

Counsel testified he represented Applicant on the challenged charges in 2008 in his

capacity as an Assistant Public Defender for Richland County. He noted he and the Chief Public
Defender for the Fifth Judicial Circuit, Doug Strickler, took over reprgsentati'on as the third set of
atto-rneys in the matter after both of Applicant’s former attorneys, Betsy Franklin and Danielle
Payne, left the public defender’s office. Counsel notea prior to Applicant’s trial he had tried “at
least three” other cases. When asked about Applicant’s mental capécity, counsel testified that
based on his “interactions with [Applicant]”, he believed Applicant “is a highly intélligent,
mentally stable person” and “there was never any indication” he saw during their. interactions

that Applicant was not compeient, “nor was there any indication” of such a mental deficiency to -
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either of Applicant’s prior two defense attorneys based upon the contéhts of their defense- files.
Counsel went on, saying there “was never any indication that [Appiicant] showed any signs
beside he was a bright, very capable, very éffablc, -,very likeable peré;an” and based upon “the
standard in South Carolina to...not be criminally responsible or [to be] ﬁentdly [in]competent”,
there was “absolutely no question in [counsel’s] mind that at the time [he] represented
[Applicant]”, Applicant was both competent and criminally responsibie. Counsél stated he and
Applicant talked about whether Applicant could use insanity at trial “a lot”, but explicitly stated
Applicant was not insane at the time of the shooting.

When asked whether he ever referred Applicant to a mental health professional for an
evaluation, counsel said “[t]here was never any evidence to support...a clgim” that Applicant
needed to be evaluated, so he did not. Counsel reiterated that point, saying “there was never any
indication whatsoever that [Applicant] had any kind of ﬁlental defe'qt to warrant” having him
‘evaluated and “there was never any,-never any question about [Applicant’s] meﬁtal competency
or criminal responsibility.” ‘Counsel then noted *“[t]here is'no diminished- capacity de_fense 1n
South Carolina” that éould have been ‘developed as a defense for ‘t_rial, and there “was no
indication [Applicant] had any kind of mental defect” to mitigate him criminal responsibility. He
also noted he did not have any doubt Applicant was not'insane at the time of the crime based
upon his sixty-plus (60+) pretrial meetings with Applicant.

Counsel stated he discussed Applicant’s competency with prior counsel, Danielle Payne,
when he took over Applicant’s represent'ation and said she had “looked at all avenues regarding
what [Applicant] told...her” and she too did not believe Applicant needed té be evaluated.
Counsel noted it is the public defender’s office’s “practice [that] once a persor is quote/unquote

tagged as a potential death peﬁalty case, a complete workup is done in preparation(,]....at which
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time all kinds of mental health records” on the client are obtaiﬁed, and in this case counsel was
sure they “obtained [Applicant’s] military service records” as part of their preparation.

On cross-e);amination, counsel testified he met with Applicant “approximately between
50 and 60 times” to discuss the charges and to prepare the case for trial, during which he “never”
had any concerns about Applicant’s ability to understand and/or participate in their discussions.
He explicitly noted he saw “zerof’_réason for having Applicant evaluated based on their éxte;xsive
interactions. Counsel stated he “can’t imagine there would ever be.. .teétimony” available from a
psychiatrist or psychologist finding Applicant incompetent to stand trial or insane at the t.irﬁe of
the shooting. Counsel agreed there was a lot of testimony at trial presented showing Applicant’s
on-going drug use including the fact that he had been high on cocaine and ecstasy at the time of
the shooting. In that regard, counsel noted, voluntary intoxication is not a viable dgfense in South
Carolina, so arguing Applican’t “placked out” at the time of the shooting wouldn’t haye helped
build a defense. if the jury believed Applicant’s drug use was the cause of that black out. When
asked directly whether there -was any indication of \Vhe§her' an .~insani'ty defense could be
developed fo£ use at trial, counsel testified there was “none”. Counsel :ﬁnished by saying even in
".hindsight, he is confident with his decision not to have Applicant évalL__lated.

Based on a (horough review of the record and testimony presented, this Court finds
Applicant has failed to carry his burden in proving counsel was ineffective- in this regard. First,
this Court finds counsel’s performance was not deficient or objectively unreasonable in any way
relating to tﬁis claim. This Court finds counsel’s testimony to be epti_rely credible as to his
interactions and meetings with Applicant, as well as his perceptions of Applicant’s mental
capacity and capabilities. Counsel’s credible testimony makes abundaptly clear that based on his -

sixty-plus (60+) meetings with Applicant, he had no concerns whatsoever with Applicant’s
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compeiency to stand trial or to enter a guilty plea. Further, céunsel made clear there was entirely
po factual or evidentiary basis to support an insani‘gr defense at irial and Applicant’s alleged
“black out™ was almost certainly due to his voluntary illicit drug use on the night in question,
which provides no basis for a defense at trial. Aside from the inconsequential information
contained. in the medical records provided at the PCR hearing, this Court finds Applicant’s
testimony as to his alleged mental health problems and hié inability to recall the incident to be
wholly not credible. In sum, this Court finds counsel reasonably relied on his own perceptions
of Applicant as uncovered during their countless interactions and made an objectively reasonable
decision to not have Applicant mentally evaluated prior to trial. Accordingly, counsel was not.
deﬁgient-in this regard.

Further, this Court finds Applicant has failed to prove resulting prejudice from counsel’s
faiiure to have him evaluated. Applicant failed to -[:;resgnt any credible evidence, medical
diagnosis or expert testimony to this Court o substantiate a claim that he was mentally
incompetent at the time of his trial or o.t-herwise insane at the time of the shooting. “Under. the
second prong of Strickland, the petitioner need only demonstrate a ‘reasonable probability’ that
he was either insane at the time of the shooting or 'mcofnpetent at the time of the [trial].” Jeter v.
State, 308 S.C. 230, 233, 417 S.E.2d 594, 596 (1992). Applicant has failed to produeé any such
probability aside from his own incredible testimony and medical records showing he has a
history of depression. The record of Applicant’s trial and guilty plea, coupled with counsel’s
credible PCR testimony, affirmatively refute any claim that Applicant was either incompetent at
the time of trial or insane ai the time of the crime. “Failure to conduct an independent
investigation does not constitute ineffective assistance of counsel when the allegétion 18

supported only by mere speculation as to the result.” Moorehead v. State, 329 S.C. 329, 334, 496
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S.E.2d 415, 417 (1998). Applicant. has failed to produce any;hing other than his own incredible
testimony and pure speculation as to what the result of such an evaluation would be. Therefore,
Applicant has failed to prove resulting prejudice. Accordingly, this allegation must be denied as
Applicant has failed to 'fneet either of the two necessary prongs for inieffectiveness under

Strickland v. Washington.

Involuntary Guilty Plea
| Applicant next contends his guilty plea was entered involumarily as a result of éou_nsel’s
ineffective representation prior to and during the course of his jury trial.

Applicant testified on the third day of his trial, his two attorneys told him they had not.
realized how strong the testimony againsi him was going to be and they believed Applicaﬁl’ had
“a 99.9 percent chance of walking out of [the courtroom] with a life sentence and...a .1 percent
chance of getting a hung jury”. He went on to say prior to trial cou_nsel had been “real gung-ho”
about going to trial, but “at the end he totally changed”. Applicant stated counsel told him “if

~ you want to éee your son again”, pleading guilty “is going to be your _only chance to get baﬁk-to
[him]"’.

When it came time to discuss entering the plea, Applicant said, he wasn’t given much
time to consider his options and was only able to speak with his family very briefly about. the
decision before the judge asked to proceed with the trial. He added he “felt pressured” to plead
guilty “when the comment came up about [his] son” and he was “hgaring [his] only chance of
getting back out there and spending time with [his] son” was to plead guilty.

Applicant said on “the fourth day when [he] came in before [he]A took the plea agreement
[he] was told, look, the judge made the solicitor corﬂe back with a plea” because the judge “said

it's clear of this young man’s guilt”. Applicant noted that had he not been told he had no chance
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of winning at trial, he would not have pled guilty. Regarding the state’s intention to seek the
death penalty, Applicant stated counsel told him throughout the proces's. “it [was] still in the air”
whether they intended to seek the death penalty bécause “[tlhey [hadn’t] served ‘the paperwork”
yet. In sum, Apphcant said he “didn’t feel that [he] had any other chmce” but to enter the plea.
On cross-examination, Applicant testlfled he told Judge Alford ander oath at the plea

hearing he was, in fact, guilty of killing the victim in this case. He agreed the trial judge said at
the conclusion of the plea he belieyed the evidence proving Applicant’s guilt was "‘prett);
substantial™ and, had Applicant continued with trial and been found guilty, he most likely would
have imposed a life without parole sentence. Applicant conceded there were three different
wi.tnesSes who had known him for many years who testified at trial, identifying Applicant as ;he
shooter on the surveillance yidgotape based upon his voice, language, demeanor and appeatance. ‘
Applicant also noted he told Judge Alford during the plea he was satisfied with counsel’s
representation. Finally, Applicant testified it was his decision alone to enter the guilty pléa. ,

Counsel testified. Applicant’s case was “originally tagged as a death penalty case”
because “it was an execution oﬂ videotape”, but noted-thc state “never actually served death
penalty notice”. He went on to say based on discussions with the solicitor’s office, it was “a case
that they [thought] [met] the standard, there’s the aggravating factors, and this [was] a case they
[were] intending to look at to go capital”, but “there was never any kind of notice given that they
actually were seeking the death penalty.” Counsel stated by the time t_he trial was called, he was
well aware it was not a death pene_llty case as the “procedure [for a caﬁital trial] was never
instituted because death notice was never given.”

_Counsel went on, saying he met with the prosecuting solicitor and Judge Alford in

chambers on the Thursday during trial, at which time the judge told the state to “make this boy [a
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plea] offer” because of the way the trial was going at that point. Counsel said after discussing it
‘with the victim’s family, the state extendéd a plea offer for a forty (40) year cap sentence which
he discussed with Applicant at c/ounsel table. Counse’i testified he told Applicant “if [he] did this
[crime), [he] need[s] to plea”, but if he didn’t do it then he should reject the offer and “try to
walk. ..out the front door” with a not guilty verdict from the jury. He expounded on that
conversation, saying he told Applicant that while they were “going to try to win” the trial, he
recommended “if [Applicant] did [the crimes]”, he should plead guilty so he can see his child
one day as a free man. After discussing the matter with his sister-in-law, counsel said, Applicant
told counsel “[he] did it” and “[he] need[ed] to plead”.

Regarding Applicant’s rendition of their in-court plea discussions, counsel disagreed with
Applicant’s testimony saﬁn‘g “nobody would ever give a percentage chance” of winning .a trial
to their client “because you don’t know what a jury is going to do”. ‘He then explicitly stated he
has “never given a percentage chance” to a client “saying [they] [are] going to win” or lose their
trial.

On cross—examination';‘ counsel testified he met with Applicant between fifty (50) and
sixty (60) times in preparing the case for trial and watched the surveillance videotape depicting
the murder “probably four or five hundred times™”. Counsel stated the;e isn’t “any other way to
describe” the videotape of the murder but to say it was an execution of the victim, and he
described the tape as “awful” and “hard to overcome™. He went on to say he had “no doubt in
[his] mind” that he provided all the advice and information necessary'to Applicant for Applicant
to make a voluntary, intelligent decision whether to plead guilty or-to.continue on with his trial.
Counsel also noted he believed Applicant had a sufficient understaqdi’ng of his rights and the

“waiver of those rights by pleading- to make an informed decision whether to plead, guilty.
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Counsel further noted Applicant “always knev;' that life without parole iva_s a realistic possibility”
as an outcome at his trial as they “discussed it gd nauseum in preparing” for trial. He finished by
saying, “I remember iit 1iké it was yesterday sitting down with [Applicant] saying if you did this
you need to plead so that way you can see your son[, but] [i]f you didn’t [do it], we need to go
tell them:..pardon my language...to fuck themselves and we walk out the front door”, at which
time Applicant “started crying” and “said he did it”.

This Court finds Applicant has failed to establish his guilty plea was entered involuntarily
or that counsel was incffective in any way which would render his plea involuntary. As a
preliminary matter, this Court finds Applicant’s testimony as to his plea discussions ‘with counsel
to be entirely not credible, while copvcrsely finding counsel’s testimony in that regard to be
credible. .

“A deféndanf who enters a pl.ea on the advice of counsel may. only attack the voluntary
and intelligent character of a plea by showing that counsel’s represen-tation fell below an
objective standard of reasonableness and that -there is a reasonable proia‘ability that, but for
cc;'unsel’s erTors, the defendant would not have pled guilty but would have insisted on going to
irial” Roscoe v. State  345-S.C. 16, 20, 546 S.E.2d 417, 419 (2001). The credible testimony and
record firmly convince this Court that Applicant’s plea was entered freely, intelligently and
voluntarily with full knowledge and understanding of all relevant issues, CONCerns, pbtent'ial
defenses and realistic potential penalties related fhereto, in accordance with the requirements of

Bovkin v. Alabama, 395 U.S.238, 89 S.Ct. 1709 (1969).

Applicant readily admitted at the plea hearing he was aware of the potential sentences he
was facing, the waiver of rights associated with pleading guilty, and the plea negotiations

extended by the state. He further noted his satisfaction with counsel’s representation and agreed
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he was entering the pleas of his own free will without threats, coercion, promises or use of force
to induce the plea. Fuither, Applicant readily acknowledged he would i)e waiving his ability to
challenge the state’s evidence/witnesses and té present a defense on his behalf by pleading, and %
admitted his guilt under oath to the charges.

Based ubon the record and PCR testimony, this Court finds counsel adequately advised
Applicant of all relevant issues and matters pertinent to the case- to allow Applicant to make an ‘
intelligent, informed and voluntary decision on whether to enter a guilty plea or proceed to trial.
Applicant, with full knowledge of the nuances and particulars of his case, made the voluntary
and informed decision to forfeit his right to jury trial to accept an advantageous plea offer from
the state. Applicant has failed to carry his burden in proving counsel was deficient in any way in .
his ‘Tepresentation on the charges; in féct, the credible te_s;cimony'bcfore this Court indicates
counsel’é representation was extremely thorough and entirely' in line with the high legal
standards demanded of criminal defense aftorneys in such serious cases. Accordingly, this Court
finds counsel was. not objectively unreasoﬁable and Applicant’s plea was entered. freely,
intelligently and voluntarily.

Further, this Court finds Applicant has failed to prove resulting prejudice from counsel’s
alleged deficient representation. Applicant has’ failed to convince this Court there is any
“reasonable likelihood” that but-for counsel’s alleged deficient performance, Applicant would
not have pled guilty but rather continued with his trial. The evidence presented during the three
days of trial set a very high hurdle for Applicant to overcome, and it is clear Judge Alford
intended to impose a life without parole sentence upon Applicant had the jury returned a verdict

of guilty. With these things in mind, along with the entirety of the record, it is clear Applicant
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has failed to prove that “but for counsel’.s alleged deficiency™, he would not have pled but rather
insisted upon proceeding to trial.
Eailure to Object to Leading Questions

Applicant also alleges counsel was ineffective in failing to pose an objection to the
solicitor’s questioﬁs to Hannah Fuller on the basis that he was improperly leading her. In .
particular, Applicant points to Fuller’s testimony during direct examination where she stated
Applicant mentioned to her that he had killed somebody. (Trial Tr. p. 225, 11. 11 - 22).

Counsel testified he “objected a lot in the beginning™ of the trial to the solicitor’s leading
questions, but eventually came to realize the trial judge “was going to let [the solicitor] lead” the
witnesses with his questions. Counsel went on to say “[t]here’s time when you object and there’s
times when you don’t”, and that’s part of “being a criminal defense attorney.” Counsel noted s
objections wouldn’t have stopped the testimony from being admitted in the end anyway as “én
objection (sic) of leading doesn’t preclude the testimony, it just precludes the form of the
question” posed b}h". the attorney. Counsel thereafter noted that objecting to the testimony would
have only ‘highl'ighted Fuller’s damning testimony to the jury and u;;matelyf would not'haize
stopped the testimony from being admitted after the solicitor simply rephrased the question.

On cross-examination, counsel testified the solicitor prosecuting Applicant’s case was
“notorious” for not being able to “ask a question that was not leading”, but said "‘oftentirr.xes
circuit court judges will just allow it because that’s what [that particular solicitor] does” when
questioning witnesses. He also agreed there was nothing stopping the solicitor from simply
rephrasing his questions to avoid leading and still eliciting the same answers as the substance of

the testimony itself was not objectionable. Counsel stated he did not feel any of the instances of
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alleged leading questions by the solicitor resulted in testimony that was the lynchpin of the case
or otherwise changed the ultimate result. |

This Court finds counsel was not objectively unreasonable for deciding not to’Adecide to
the solicitor’s leading question(s) to Hannah Fuller about Applicant’s admission of having killed
someone. As accurately set forth by counsel at the PCR hearing, the substance of Fﬁller’s
testimony- was not objectionable and, therefore, any objection based upon leading would only
have caused the solicitor to rephrase the question, thereafter eliciting the same testimony a
second time. Counsel stated he recognized the testimony could ﬁot be suppressed and, therefore,
did not want to highlight that portion of the testimony by having the question asked multiple
times. This Court finds counsel’s testimony to be a reasoﬁablg articulation of valid trial strategy. -

See Underwood v. State, 309 S.C. 560, 425 S.E.2d 20 (1992) (“Where counsel aﬂiculéﬁes a valid

reason fo; employing a certain strategy, such conduct will not bg deemed ineffective™).
Accordingly, ithis Court finds counsel was not deficient in his performance in this regard.

Further, this Court finds Applicant has failed to carry his burden in proving this ?Ileged
deficiency résulted in prejudice. As set forth above, the ICStiII;OHy elicited by the- solicitor was
admissible as non-hearsay under Rule 801(d)(2), SCRE, as the statements provided by Fuller
were Applicant’s own. Therefore, any objection to the leading qu_estion would have only
precluded the form of the question and not the eventual substance of the testimony provided.
Accordingly, the testimony was goiﬁg to be admitted 'regaraless and this Court can find no
reasonable probability that the outcome of Applicant’s case would have been any different had

counsel posed an objection to the solicitor’s leading question(s) to Fuller.
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Judicial Bias

Applicant alleges counsel was ineffective in failing to object to and/or move for recusal
of the trial judge due to the alleged bias of the trial judgé. Applicant contends the trial judge
improperly ordered the state extend a plea offer to Applicant for less than LWOP as the judge

_believed the facts clearly indicated Applicant was guilty of the charges.

Applicént testified he was unaware of any pre-trial discussions between counsel, the state
and the trial judge, but he did become aware of an in-chambers discussion with the judge during
the course of the trial regarding a plea 'offer,_.Specifically, Applicant stated on the fourth day of
trial, counsel told him the judge “made the solicitor come back with a plea” offer for Applicant
because the judge “said it’s clear Qf this young man’s guilt and [he] want[ed] a plea.” Applicant
said counsel told him that was what the judge had said to them in-chambers. Applicant nétéd he
felt pressured by the trial court to make a decision whether to accept the plea offer ext‘endéd,

On cross-examination, Applicant stated he fold the trial judge during the plea hearing
under oath uthat. he was guilty of the .murder as charged and agreed there were at least three
witnesses very familiar with Appli(;,ant who identiﬁed»hisvoice, mannerisms and language off
the surveillance videotape showing victim being shot in the face. Applicant noted he “was
answering [the trial judge’s] question as he asked” Applicant during the plea hearing because he
was “trying not to hinder...being able to get [the] minimum] sentence” under the plea. Applicant
finished by saying it was ultimately his decision alone to enter the plea as he did.

Counsel testified he met with the solicitor ana trial judge on the Monday before trial at
which time the trial judge asked the soliqitor what the case was about. After the state set forth
that it was a murder on video, the trial judge asked “why are we trying this case if [Applicant’s]

on video”. Counsel said he replied to the jﬁdge that it was not Applicant on the videotape and
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then he explained that the men on the videotape are wearing masks the entire time. Counsel said
the trial judge nevef suggested nor said anything about a plea being appropriate at that time, SO
he did not request the trial judgc.be fecused.

The Thursday of tral, counsel said, he and the solicitor again met in ‘chambers with the
trial judge, at which time the judge “said with the way the trial [was] gomg and w1th Ms. Fuller’s
testimony about [Applicant’s] remorse, please make, £his‘ boy needs to get an offer.”” Counsel
said he told the judge he did not believe Applicant would accept any plea offers bécause
Applicant didn’t commit the crime, but co-counsel said to let the state find out what plea offer
they could extend. After discussing the matter with the victim’s family, the state returned with a
plea offer for a forty year cap sentence. Counsel testiﬁed the state did have a choice about
whether they wanted to extend any plea offer to Applicant and noted the state could have said no
to the judge’s request {0 extend an offer. Counsel also said it was the solicitor who “came up
with the number 40 years” for the offer, and the trial judge at no point indicated what kind of
offer the state should extend. Further, counsel said, the trial judge 1 noted he couldn t tell the state
what pléa offer to extend to. Applicant, but thought the forty year plea offer “sound[ed] like a fair
offer”. |

Based upon a review of the transcript, this Court finds Applicant has failed to prove
cqunsel was ineffective for failing to move for recusal of the trial judge simply based upon the
trial judge’s in-chambers remarks about the state extending a plea offer to Applicant. “A judge
should disqualify himseiif in a proceeding in which his impartiality might reasonably be
questioned, including instances where he has a personal bias or prejpdice against a party.” Koon
v, Fares, 379 S.C. 150, 156, 666 S E.2d 230, 234 (2008). “It is not sufficient for a party seeking

diSqualification' to simply allege bias; rather, the party must show some evidence of bias or
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prejudice.” Id. The only instance Applicant can point to an off-record discussion which he was
not a party to where the trial judge, after smmg through three-plus dayé worth of incriminating:
evidence, suggested the state extend a plea offer to Applicant. Apphcant has failed to prove the
specific circumstances under which the comment was made and had failed to convince this Court
such a suggestion reveals a judicial bias sufficient to warrant counsel requesting recusal.
Therefore, Applicant has failed to .carry his burden in proving éounsel was objectively
unreasonable in failing to move for such.

Further, Applicant has failed to prove resulting prejudice as he has failed to show such an
alleged judicial bias reasonably affected the outcome of the case. Both sides were allowed to
present their arguments during: th; four day trial and all of the trial court’s determinations set
forth in the record were rationally and reasonably based upon the evidence and arguments

presented at trial in accordance with the relevant law. See e.g. Danlev Williams v. Moore 400

S.C. 90, 733 S.E.2d 224 (Ct. App. 2012). Applicant has failed to establish any point in the record

where the judge exhibited bias. Additionally,'Applicém’s testimony 1s cle_ar that he understood 1t

; -was solely his decision to accept the state’s plea offer and that he ultimately did so in an effort to

avoid a LWOP sentence at trial. Applicant has failed entirely to prove such an alleged bias

reasonably affected. his decision to forego his right to jury trial in favor of accepting an
advantageous plea offer from the state. Accordingiy, this allegation is denied.

Concurrent Time on.Federal and State Senten_c_es
Applicant contends counsel was ineffective for failing to ensure his federal and state
centences were set to run concurrently with each other as he believed. they would upon eniry of

his Richland County guilty plea.
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Applicant testified he does understand the difference between “concurrent” and
“consecutive” sentences and he was adamant that his plea be conditioﬁed upon his federal and
state sentences running concurrently. Applicant stated counsel explainéd to him that “it was [a]
formality to have to say that if this could happen or whatever”, but c;ﬁnsel then told Applicant
“do not worry” because he would “get [Applicant] into federal custédy and...[run] that time
concurrent. .. with the feds”. Applicant stated had he known his five (5) year federal sentence was
going to run consecutive With his state sentence, thereby turning the thirty-eight (38) year
sentence into forty-three (43) years, he would not have pled guilty.

Counsel testified that, in addition to the thirty-eight (38) year :sentence for Murder,
Applic_:ant was sentenced under the plea to twenty (20) years imprisonument to run concufrently
for Attempted Armed Robbery ‘and a Lynching — Second was dismissed by the state. He also
noted there may have been a second petty crime the state dismissed with the Lynching. Counsel
went on to say Applicant “was under sentence from the federal court for a cocaine trafficking”

- conviction at the time as ;J.Iell, on which “he got five [5] years” from Judge Cprrie. Counsel said
he and Applicant discussed the federal sentence in trial preparation “not, briefly”, but rather
.“extensively”, and because Applicant had never first been in federal custody he would “do state
custody b"eforehand”..

Counsel continued, saying he “knew [they] worked actively to try to get [Applicant] into
federal custody botﬁ immediately after his trial and then actually at one point.. .with the. attorney
general...because the [trial] judge definitely wanted [Applicant] t_p...not get the five [5]
additional years af the end of the [thirty-eight] 38 year” sentence. Coun'sel said he communicated
to Applicant that “when you’re in state custody, you do your state custody and then you go do.

federal custody” as the “Bureau of Prisons does not calculate state time in their calculations™
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Counsel noted that at the plea hearing, the trial judge said he didn’t “kﬂoxv if [he] can order this
but if at all possible try to get concurrent time”. Counsel said the state and federal .s_entence “was
an issue that [he and Applicant] discussed at length” and Applicant “understood that he \x}as
going to be transferred from Bﬁreau of Prisons one way or the other at fhe conclusion of his state
term of incarceration”. Counsel tcsﬁfied he did not believe it-was ever Applicant’s understanding
that he .was goiﬁg to be transferred immediately to the federal prison upon eﬁtry of the plea based
on their pre-plea discussions. |

On cross-examination, counsel testified he never guéranteed Applicant at any point
during plea negotiations that his federal and state sentences would run concurrently, ‘which
counsel believed Applicant understood. Finally, counsel stated the order in which the two
sentences were set to run was “out of [their] hands™ since the’ federal plea had already been
entered without Applicant having ever been in federal custody.

After a thorough review of the testimony presemed and the record, this Court finds
Applicant has failed to meet his burden in proving counsel was Lneff;ctive in this regard. First,
this Court finds Applicant’s testimony as (o counsel advising him"the sentences wbqld run
concurrently to be not credible. Rather, this Court finds counsel’s testimony about the
discussions {o be credible, specifically in that Applicant was fully advised and aware that he
would be pleading guilty with no guarantee that hlS federal and state chargcs would run
concurrently. The commentary in the record before this Court only further supports this finding
as Applicant readily acknowledged his understanding of counsel’s statement to the comt that
“neither [counsel nor‘the _solicitor] can guarantee” the federal sentence would be run concurrent

to the sentence to be imposed on the plea. (Trial Tr. pp. 289, 1. 16 — p. 290, L. 25). Accordingly,

— :
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the credible evidence and record reflect Applicant entered his plea with full knowledge that his
federal and state sentences were not guaranteed to run conc';urrer;ﬂy.

Further, the record 'bevfore this Court indicates Applicantv éntered his guilty pl.ea in an
effort to avoid a life without parole sentence that would stop him from seeinglhi_s son ever again
as a free man. With.that in mind, and the statements on the record by the trial judge regarding his
intention to sentence Applicant to LWOP if convicted by the jury, this Court finds no reasonable
probability that had Applicant known he would be serving a forty-three (43) year sentence
instead of a forty (40) year sentence, he would not have pled guilty but rather continued with the
trial to face a near certain LWOP sentence. Applicant’s testimony to the contrary 15 not credible.
Accordingly, Applicant has failed to prove resulting prejudice.

Failure to Advise of Right to Appeal

Applicant finally contends counsel was ineffecﬁve for failing to adequétely advise hml of
the right to appeal the entry of his guilty plea. Applicant said he “was confused” when the trial
judge advised him during the plea hearing that he had ten days to file for appeal as counsel had
previously said Applicant would not be eﬁtitled to appeal if he pled and that he did not see any
trial court error which could be appealed. Other than thaf, Applicant said, he and counsei nevér
discussed the right to direct appeal.

Counsel testified Applicant waived his right to direct appea} of the issues preserved
during the course of the trial itself by entering the guilty pléa’ as he did, but that he did have a
right to appeal the plea. Counsel said he didn’t know whetﬁer he and Applicant ever discussed
the right to appeal the plea, but noted there was nothing objected to during the plea colloquy.
Counsel stated he “spent the better part of the following day” after the plea “at the jail with

[Applicant]...for...between one-and-a-half to two hours”, but could not say whether they ever
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discussed the right. to appeal the plea. Counsel said he believed Applicant had sufficient
understanding of the rights he was waiving by pleading guilty at the time he entered the plea.
Counsel finished by saying it’s generélly his “practice that whenever [he] met with somebody”
he would advise of the right to appeal, but also tell them that if an objection isn’t raised during
the plea “there’s really nothing to appeal”.

This Court finds counsel’s testimony regarding his geﬁera] 'practice to advise of the right
to appeél to be credible and likely the course followed in this matter. Further, the record reflects
the trial judge specifically advised Applicant of the right during the course of the plea. There is
no evidence in the record to indicate Applicant ever requested an appeal be filed, nor to show
counsel should have “reasonaﬁ]y bélieved” Applicant wanted to appeal. Applicant was fully
aware of his right to appeal prior to final entry of the plea and at -no time thereafier gave any
indication that he wished to puréue such an avenué. Therefore, this allegation is without merit.

Further, even assuming arguendo counsel did fail to revie\y the right to appeal with
Applicant as Applicant now alleges, he has failed to set forth any cre‘diblle evidence tﬁat would
entitle him to é‘ belated appeal. Absent extraordinary circumstances, such as when there is reason
to think a rational defendant would want to appeal (for example, because there are non-frivolous
grounds for appeal) or when the defendant reasonably demonstrated an interest in appealing,
there is no constitutional requirement that a defendant be informed Qf the right to direct appeal

from a guilty plea. Roe V. Flores-Ortega, 528 U.S. 470 (2000). The South Carolina Supreme

Court has applied this standard to guilty pleas as well, saying:

__absent extraordinary circumstances, there is no constitutional
requirement that a defendant be informed of the right to appeal
from a guilty plea... The bare assertion that a defendant was not
advised of appellate rights is insufficient to grant relief. Instead,
there must be proof that extraordinary circumstances exist such
that the defendant should have been advised of the right to appeal.
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. Weathers v. State, 319 S.C. 39, 459 S.E.2 838 (S.C. 1995).Therefore, even if taken as trﬁe, an

allegation.that counsel did not inform Applicant of the right to direct appeal is not per se teason
to warrant a belated direct appeal.

Regardless, the “credible evidence before this Court indicates Applicant was fully
informed of the right to appeal, but did not request one be filed. No extraordinary circumstancés
existed such that counsel reasonably should have known Applicant wanted an appea.l. In fact,
Applicant entered his plea freely and voluntarily under the terms of a negotiated cap sentence.

" Therefore, counsel had no reason to believe Applicant would want to appeal. Applicant also
failed -to establish any non-frivolous grounds existed for appeal. Accordingly, this Court finds
Applicant is not enti’t]éd to relief and _the current applicatiqg-m}fst_be denied and dismissed with.
prejudice.

Having found the allegations raised by Applicant at the PCR hearing to be wholly
without merit, this Court finds the current application for post—con{fiction relief must be denied
and dismissed with prejudice. Further, the éui'rent" order ié a complete and all-inclusive set §f
ﬁndings based upon the allegations raised by Applicant at the PCR hearing and Applicant has
not presented any additional allegations for this Court to consider outside thbse specifically
addreséed above. |

CONCLUSION

Based on all the foregoing, this Court finds and concludes that the Applicant. has not
established any constitutional violations or deprivations that would require this court to grant his
application. Therefore, ‘this application for post conviction relief must be denied and with

prejudice.
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Except as discussed above, this Court finds that the Applicant failed to raise all additional
allegations raised in his application at the hearing and has, thereby, waived them. A waiver is a

voluntary and intentional abandonment or relinquishment of a known right. Janasik v. Fairway

Oaks Villas Horizontal Property Regime, 307 S.C..339, 415 S.E.2d 384 (1992). A waiver may

be express or implied. "An implied waiver results from acts and conduct of the party against

whom the doctrine is invoked from which an intentional relinquishment of a right- is réasonably

inferable." Lyles v. BMI, Inc., 292 S.C. 153, 158-59, 355 S.E.2d 282 (Ct. App. 1987). The
Applicant's failure to address these issues at the hearing indicates a voluntéry and intentional
relinquishment of his right to do so. Therefore, any and all remaining allegations are denied and
dismissed.

This Court notes Applicant must file_and serve a notice of appeal within thirty (30) days

from the receipt by counsel of written notice of entry of judgment to secure the appropriate

appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991), an |
Applicant has a right to an appéllate counsel’s assistance in seeking review of the df;njal of PCR.
Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate review, PCR
counsel must serve and file a Notice of Appeal on the Applicant’s behalf. Your attention 1$

directed to South Carolina Appellate Court Rule 243 for appropriate procedures for appeal.
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IT IS THEREFORE ORDERED: -

1. That the Application for Post-Conviction Relief must be denied
and dismissed with prejudice; and

2. The Applicant must be remanded to the custody of the Respondent.

_ AND IT IS SO ORDERED this_£3___ day of UA&:‘/ , 2013,

G. THOMAS COOPE)
Presiding Judge
Fifth Judicial Circuit

Columbia, South Carolina.
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
’ ' ) FOR THE FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND ) -
' ) CASE NO. 2009-CP-40-02523
‘Jaime Eduardo Marrero, #330923 )
)
Plaintiff, ) ORDER DENYING PLAINTIFE’S
v. ) MOTION TO RECONSIDER
) .
State of South Carolina, )
. ) f
Defendant. ) o3
)

6 el

to Rule 59 SCRCP. Specifically, Plaintiff asks this Court to reconsider its Order ef M@rch 8~—l

: :? =
2013, denying Plaintiff’s application for post-conviction relief. o

After careful considerétion of the record in this case and the submissions of the parfies,
this Court is unable to discover any material fact or principle ‘of law that either has been
overlooked or disregarded and further findé no error of law or facts not appropriately considered.
Accordingly, this Court hereby DENIES Applicant's Motion pursuant to Rule 59(e) SCRCP to
reconsider this Court's Order filed 4March 8, 2013. Pursuant to Rule 59(%), the Court is of the ’
opinion that oral argumen-ti is not necessary- o

AND IT IS SO ORDERED.

,_I)wy = ,2013 & 7(& (

Columbia, South Carolina G. Thomas Cooper, Jr. ~—
' ' Judge, Fifth Judicial Circuit \
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RECEIVE]

The Honorable Daniel E. Shearouse AUG 2 32013
Clerk of Court
Supreme Court of South Carolina S.C. Supreme Court

P.O. Box 11330
Columbia, SC 29211

Re:  Jaime E. Marrero v. State of South Carolina, Case No. 2009-CP-40-2523
Notice of Appeal to the South Carolina Supreme Court

Dear Mr. Shearouse:

Enclosed for filing, please find the Notice of Appeal in the above-referenced
case, which is being filed contemporaneously with the Clerk of Court for the
Richland County Circuit Court and has been served upon opposing counsel as
required by the South Carolina Rules of Appellate Procedure. Accompanying
the Notice of Appeal are the proof of service, the $100.00 filing fee, and the
copies of the circuit court orders, as required by Rule 203(d), SCACR.

The transcript of the post-conviction relief hearing has been ordered and
received.

Please do not hesitate to contact me if you have any questions.
Sincerely,

McNAIR LAW FIRM, P.A.

1221 Main Street
Amber B. Carter Suifo 1600
Columbia, SC 29201

ABC:dmf
Mailing Address
Post Office Box 11390
Enclosures: as stated Columbia, SC 29211
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