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Dear Ms. Kitchings:

Enclosed please find Appellants William Bertram von Herrmann and The Von Herrmann Law
Firm’s email correspondence with the Court Reporter that confirms the production of transcripts of the
August 8, 2023 and December 19, 2023 hearings. If anything further is required from Appellants at this
time, please advise.

Sincerely yours,
s/Skyler C. Wilson

DOUGLAS W. MACKELCAN

SKYLER C. WILSON
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Rosie,

Attached are the transcripts and invoice for the above referenced matter. If you have any questions
after the review of the transcript, please let us know. We would be happy to revisit any concerns.
Thank you.
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The content of this email is confidential and intended for the recipient specified in message only. It is strictly
forbidden to share any part of this message with any third party, without a written consent of the sender. If you
received this message by mistake, please reply to this message and follow with its deletion, so that we can
ensure such a mistake does not occur in the future.

From: Moran, Rosie <rmoran@csvl.law>

Sent: Friday, June 7, 2024 1:51 PM

To: Kevin Dehlinger <kdehlinger@LegalEaglelnc.com>

Cc: Transcripts <transcripts@sccourts.org>; Wilson, Skyler C. <swilson@csvl.law>
Subject: RE: Coggesshall v Von Herrmann Transcripts

Great, thanks! Have a nice weekend.
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To: Moran, Rosie <rmoran@csvl.law>

Cc: Transcripts <transcripts@sccourts.org>; Wilson, Skyler C. <swilson@csvl.law>
Subject: RE: Coggesshall v Von Herrmann Transcripts

Rosie,

We have these two transcripts in production. They are due in on June 18" since standard
delivery was selected. If you have any other questions, please let us know. Have a good
weekend.

Kevin Dehlinger o
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ensure such a mistake does not occur in the future.
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Sent: Friday, June 7, 2024 1:43 PM
To: Kevin Dehlinger <kdehlinger@LegalEaglelnc.com>

Cc: Transcripts <transcripts@sccourts.org>; Wilson, Skyler C. <swilson@csvl.law>
Subject: RE: Coggesshall v Von Herrmann Transcripts

Good afternoon,

Please confirm that these transcripts have been ordered. If so, please let us know when to
expect the delivery.

Thank you,
Rosie

( S | Rosie Moran
| \/L Legal Assistant

d: 843.266.8218 | f: 843.727.2995
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From: Moran, Rosie

Sent: Tuesday, May 21, 2024 11:26 AM

To: Kevin Dehlinger <kdehlinger@legalEaglelnc.com>
Cc: Transcripts <transcripts@sccourts.org>

Subject: RE: Coggesshall v Von Herrmann Transcripts

Please proceed.

Thanks!
Rosie

Rosie Moran

Legal Assistant
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From: Kevin Dehlinger <kdehlinger@lLegalEaglelnc.com>
Sent: Friday, May 17, 2024 3:50 PM
To: Moran, Rosie <rmoran@csvl.law>

Cc: Transcripts <transcripts@sccourts.org>





Subject: RE: Coggesshall v Von Herrmann Transcripts
Rosie,

The estimated cost would lower to $170.00 or $4.25 per page. Please let us know if you
would like for us to proceed. Thank you.
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The content of this email is confidential and intended for the recipient specified in message only. It is strictly
forbidden to share any part of this message with any third party, without a written consent of the sender. If you
received this message by mistake, please reply to this message and follow with its deletion, so that we can
ensure such a mistake does not occur in the future.

From: Moran, Rosie <rmoran@csvl.law>

Sent: Friday, May 17, 2024 1:57 PM

To: Kevin Dehlinger <kdehlinger@LegalEaglelnc.com>
Cc: Transcripts <transcripts@sccourts.org>

Subject: RE: Coggesshall v Von Herrmann Transcripts

Kevin,

We no longer need expedited delivery on these transcripts. What is the estimated time and cost for
regular delivery? Skyler Wilson is the attorney for the defendant, and Steve Abrams and Dick Whiting
are Plaintiff’s attorneys.

Thank you!

Rosie

Rosie Moran
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From: Kevin Dehlinger <kdehlinger@LegalEaglelnc.com>
Sent: Friday, May 17, 2024 1:14 PM
To: Moran, Rosie <rmoran@csvl.law>

Cc: Transcripts <transcripts@sccourts.org>
Subject: Coggesshall v Von Herrmann Transcripts

Rosie,

Today, Legal Eagle was assigned two transcript requests (8-7-23 and 12-19-23) in the above
referenced matter. Based upon our review of the records, it appears the transcripts will be
approximately 15 and 25 pages long respectively. The following was indicated on the request from:

e Expedited Delivery (7 Days)
e PDF/Email Requested
The estimated 7 business day expedited cost for these transcripts is $200.00.

Please note that the page estimate is not guaranteed. The price indicated above is an approximation
based on the audio length. The actual cost and page count may vary due to several factors including
but not limited to speech rate, side bars, Q&A v Colloquy, and hearing type. A final invoice will be
sent when the transcript is completed.

Please include any attorneys who were present at each hearing and who they represented with
your confirmation as the attorneys are not always introduced in the audio.

Once you have authorized us to proceed by responding to this email, we will place your transcript
inline for production. If you have any questions, please let us know.

Thank you,

Kevin Dehlinger o

:A Director of Operations O@
M M (864) 444-4219 | P (864) 467-1373
E kdehlinger@legaleagleinc.com

e 107 LeGrand Blvd., Greenville, SC 29607
www.LegalEaglelnc.com
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by the recipient and others authorized to receive it. If you are not the recipient, you are hereby notified that
any disclosure, copying, distribution or taking action in relation of the contents of this information is strictly
prohibited and may be unlawful.

This email has been scanned for viruses and malware, and may have been automatically archived by
Mimecast, a leader in email security and cyber resilience. Mimecast integrates email defenses with brand
protection, security awareness training, web security, compliance and other essential capabilities. Mimecast
helps protect large and small organizations from malicious activity, human error and technology failure; and
to lead the movement toward building a more resilient world. To find out more, visit our website.
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STATE OF SOUTH CAROLINA
COUNTY OF HORRY
FIFTEENTH CIRCUIT
IN THE COURT OF COMMON PLEAS
C.A. NO. 2022-CP-26-06296

Anna Coggeshall,

Plaintiff,

vS.

William Bertram Von Herrmann,

Defendant.

HEARTING
BEFORE THE HONORABLE KRISTI CURTIS

DATE : December 19, 2023
LOCATION: South Carolina Circuit Court 15
Horry County

TRANSCRIBED BY: Theresa Shirley

LEGAL EAGLE
Post Office Box 5682
Greenville, South Carolina 29606
864-467-1373
depos@legaleagleinc.com





APPEARANCES: Steve Abrams, Esquire
Abrams Cyber Law & Forensics, LLC
PO Box 305
Sullivan's Island, South Carolina 29482

Dick Whiting, Esquire

Sweeny, Wingate & Barrow, PA
1515 Lady Street

Charleston, South Carolina 29401
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Charleston, South Carolina 29401
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PROCEZEDTINGS
THE COURT: Okay. This is case number 2022-CP-26-
06296. Does that sound correct?
MR. WHITING: Right.
MR. WILSON: Yes, Your Honor, that is correct. That
is correct.
THE COURT: I am sorry. What county is that?

MR. WILSON: Horry.

THE COURT: For some reason I was thinking Horry was
15 county code. Okay. I have your documents in front of
me. I understand this is a motion for reconsideration.

MR WILSON: Yes. Your Honor, Skyler Wilson on behalf
of the Defendants, Von Herrmann Law Firm and
Mr. Von Herrmann. It is our motion to reconsider the
Court's order on the motion to dismiss that we filed.
I've got in the room with me today Mr. Von Herrmann for
the purpose of the hearing. Would Your Honor like us to
begin argument?

THE COURT: Sure, go right ahead.

MR. WILSON: All right. Thank you, Your Honor. So,
again, we are here on a motion, Defendant's motion, to
reconsider the motion to the Court's Order on the motion
to dismiss. This all pertains to the application of the
Common Law Attorney client. The Common Law Attorney

immunity doctrine defense to claims arising under a
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statute. Specifically civil claims based on the use or
disclosure of allegedly intercepted electronic
communications, which is derived from the South Carolina
Homeland Security Act.

And I could begin briefly with just a little bit of

facts about the case, kind of set the stage.

Mr. Von Herrmann is an attorney and he represents

Mr. Justin Former (phonetics) in a lawsuit that Mr. Former
brought against various individuals including the
Plaintiff, Ms. Anna Coggeshall, in this case. ©Now, Justin
Former, acquired Ms. Coggeshall's apple watch and accessed
her text communications between her and her parents who
are both also Plaintiffs in this lawsuit.

Plaintiffs allege that Former intercepted those
electronic communications under the Homeland Security Act,
and then brought claims -- they brought claims against
Mr. Former as counterclaims in the Former action. And the
statute under the Homeland Security Act also prohibits the
use and disclosure of intercepted communications under
most circumstances.

So there's one case the Former lawsuit and the
second case and it's the one that we're here on today. It
is the lawsuit by the Coggeshalls against Mr. Von Herrmann
for using those messages to bring a civil lawsuit and then

disclosing those messages in discovery. And those are, we
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believe, our gquintessential attorney activities in
advocating on behave of our clients, and we may move to
dismiss the case based on the attorney immunity doctrine,
which is a common law doctrine immunizing attorneys from
liability, civil liability, to certain parties, for
actions the attorneys take in the course and scope of
their representation of a client with the client's
consent.

Now, Plaintiffs originally had two other causes of
action for invasion of privacy, which the Court dismissed
based on the Attorney Immunity Doctrine. Then the
Court found that the Attorney Common Law Attorney Immunity
Doctrine did not apply to claims under the Homeland
Security Act. And it found that because of the language
in the acts, which applies to any person, and saying that
includes attorneys, because attorneys are people and the
act did not expressly exempt attorneys, like other limited
groups that were exempted under the Act, and found the
Common Law Defense does not apply and so we filed the
motion to reconsider just that aspect of the ruling.

And before I get into the real legal argument, I'd
just like to reiterate this is a motion to reconsider of a
decision on a motion to dismiss. The Court's review is
really limited to what's in the complaint, and what are

the arguments that were advanced before the Court on the
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motion to dismiss. Any thing included in the motion to
reconsider or replies or responses aren't to be considered
and rule not a motion to reconsider. There is not enough
time to present new evidence and new arguments.

Another factor that potentially might come up is that
the trial for the underlying Former case happened towards
the end of November. The result of that trial went to a
verdict and they are in a post trial stage, for the same
reasons, the standard for today on the motion to
reconsider and the underlying motion to dismiss. All
that's relevant is what's been in the complaint, and what
was previously argued. And we're requesting that the Court
reconsider its order because the basis of the ruling that
attorneys aren't expressly exempt based on that any-person
language applies the wrong legal standard in our South
Carolina law.

So the correct -- correct standard statutory
interpretation is that the common law exists and remains
in full force and effect. Unless it's changed by clear
and -- and unambiguous legislative enactment. So you're
looking to language in the statute that says, that
implicates, or abrogates the common law and specifically
—-— or specific aspects of the common law that is true for
criminal cases, that is true for state or criminal and

state statutes not just criminal or civil causes of action
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and 1s an extension of this strict construction of a
statute.

That standard has applied previously, which we
brought the Court's attention in a few different scenarios
in the family law context. In the Simpson versus Simpson
case that we've briefed, the strict construction and
abrogation of common law principles were applied to say
that you cannot -- that the -- the passage of this statute
did not run contrary to the elective share -- elective
share statute did not run contrary to other family law.
That it would have necessarily done so because there was
no express language saying we intended to in this statute
abrogate common law. And that standard also applied to
statues creating civil liability where none existed
previously.

And if you look at Futch McAlister Towing cases, you
have an example of those principles being applied under
the Payment of Wages Act. And under the Payment of Wages
Act that requires the unconditional payment of wages due.
That's the language of the statute, unconditional, says
nothing of common law defenses, common law anything. It
went up to the Supreme Court -- the Court of Appeals,
because the employer in that case wanted to say, well,
that employee breached their duty of loyalty that common

law duty of loyalty, so I didn't have to pay those wages
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that were due and the Court of Appeals applied those
strict construction principles and the idea that the
common law survives unless expressly abrogated to say,
employer, you are right. You can defend against an
argument under the Payment of Wages Act by arguing the
defense of breach of loyalty. If your employee breached
their loyalty you do not owe them those wages despite what
the act says.

So when you're discussing common law versus state
statues, South Carolina is fairly clear in our opinion,
that you begin with a presumption that the common law
applies unless expressly, clearly, and unambiguously
abrogated by statute. So if we look and follow that
presumption, we have to examine the language of the
Homeland Security Act.

And the correct presumption again being the common
law is in full force and effect unless a statute
unambiguously and clearly abrogates that. So the statute
has language that says "any person" and that does apply to
attorneys, but that is not an expressed legislative intent
that the attorney immunity defendants abrogated under
those strict construction principles. Further, the
expression of one defense under the statue's good faith
alliance is not necessarily fencing out all other defenses

that are available under the common law.
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10

This is exactly why Futch under the Court of Appeals,
found that the unconditional language of Payment of Wages
did not abrogate the common law defense of breach of duty
or breach of loyalty. So if we're looking at the language
of the statute, the Homeland Security Act applies to any
person. It is not an express abrogation of the common
law, in general, or the attorney immunity doctrine.

And this is exactly the same line of reasoning that
the Texas Supreme Court followed in the Taylor case that
we brought to the Court's attention. Texas has given
their statutory interpretation a little more of a act name
or precise name. They say that, you know, we are the opt-
out approach. We apply these principles of common law as
in full force and in effect unless expressly abrogated.

It survives, the legislature knows about it when they pass
the statute. It's there. 1It's exiting unless the statute
says, no. No. ©No, it doesn't exist in clear and
unambiguous language.

And it sounds overall that the Texas State Immunity
Law Doctrine which is Attorney Immunity Doctrine, which is
very similar to our attorney immunity, applied to immunize
the attorney in that case, for violation of the Texas
Federal or the Texas Wiretap statute. And when Texas
decided that case and rejected these arguments that the

Plaintiffs advanced in response to our motion to dismiss,
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11
mainly that any-person language includes attorneys, that
is too broad and is not something that expresses a clear
and unambiguous intent to abrogate common law and the
inclusion further that that language is common to many
statutes. 1It's not something that has been seen to
abrogate all common law under Texas law and the lifting of
one defense or two defenses, and did not send out all
these other common law defenses that were available or
under this strict construction.

THE COURT: Sorry. I Jjust had a little furry friend
from my neighboring chambers run through the office. My
office mate's little dog just ran through. So I just did
not want you to think I was smiling at your argument, but
I just can't help but smile when this little Dachshund
runs through my office. He is so excited to see me. I'm
sorry. I was distracted for a moment. I didn't want you
think I was grinning from something you said.

MR. WILSON: No, I understand. I like dogs, too. If
that happened to me, I might smile as well.

But on note, Your Honor, the Texas case does have
some interesting points that the Plaintiffs have brought
up in that the statute in the federal case begins with
this language about except as otherwise provided in this
chapter. The Texas state statute did not have that

language. And the state statue in South Carolina does.
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12
It begins with except as otherwise provided any person who
violates chapter and criminal penalties, a separate
subsection for the civil liability.

But I'll tell you that that doesn't change the
decision in this case, because if you read the Texas case,
it starts out with this understanding that the Texas
common law does not apply to federal claims. So they
said, well, Texas law has this attorney immunity defense
and applies the exact same way South Carolina does to the
state statute. But when you look at the federal statute,
you don't implement your common law from the state
perspective to the federal claims. You have to look at
what the federal law says if there's any corollary, and
under federal law, the Supreme Court of Texas says there
is no equivalent to Texas's state Attorney Immunity
Doctrine that we can find under federal law.

So we don't need to get into really this idea of
"except as otherwise provided" in this chapter. We're not
applying state law to Texas or state Texas law to the
federal claim. And then it went on to say, and there's a
couple of other reasons why we don't think that the common
law would apply. They reference, except as otherwise
provided language. Again, Your Honor, that is premised on
the fact for the decision from that court that says we

don't even apply state law to the federal wiretap claims.
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13
We apply federal law and federal law doesn't have the
equivalent of the Texas state Attorney Immunity Doctrine.

And if we were to follow that reasoning, anyways, it
would lead to an abrogation of all common law doctrines,
which I think would be an absurd result that the
legislature did not intend. Which leads me into the
second point of this, Your Honor, is that it's worth
considering the implications of finding that this defense
either does apply and versus the implications of if it
doesn't apply.

Now, if it does apply to the common law attorney
defense applies, it is not akin to a finding that all
attorneys are exempt from the wiretapping statute. It is
limited by the language of defense as it originated in the
Gard (phonectic) case that it is only for conduct taken in

the course and scope of representing a client with a

client's consent. Another point is that it doesn't
magically legalize illegal conduct. It doesn't amount to
an exemption from the application of law as a shield. It
says that -- that law doesn't result in liability.

Further, it is only applicable to civil claims.

If you look at the Gard case, originated the defense
for attorney immunity it says specifically, look, we want
attorney immunity. We understand the policy points for --

for adopting it, but that wouldn't apply this time. To --
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brought by the state it wouldn't apply to legal

malpractice claims. Those are still existing and so it
doesn't just create exemption. If you allow the defense
it's not like writing in something statutes. Now, if it

does apply, then again, it doesn't shield attorneys for
criminal prosecution.

The claim that Plaintiffs have brought are under the
civil claims under the statute. There is a separate
subsection that authorizes an aggrieved party to bring
civil claims, not criminal prosecution, not the criminal
statute that we're worried about. It's about the civil
claims that Plaintiffs have brought. This is not the
state prosecuting Mr. Von Herrmann for felony violation of
the South Carolina Homeland Security Act, but the
Plaintiffs trying to get liquidated damages and attorneys
fees against my clients. And if you look at the Taylor
case, that was evidence in adopting the doctrine because
it referenced it would not shield attorneys from
disciplinary -- disciplinary proceedings, malpractice
claims or criminal prosecution.

Again these claims are civil in nature now, and if
the defense doesn't apply and if we move forward with this
case, Your Honor, what we're essentially saying is, we're
going to have a chilling effect on the attorneys' duty of

zealous representation, and it's going to intrude upon the
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attorney client privilege. If an attorney has to guard
against exposing him or herself against liability when
advising a client, then -- or representing a clients'
interests, the attorney isn't going to be able to
zealously represent the client, and it could lead to -- or
create a conflict of interest, to the client and the
attorney. Exactly what the policy says in the Gard case
for adopting the defense of the attorney immunity and who
want to encourage full and frank communication with
attorneys, and they want to encourage zealous advocate --
advocate advocacy on behalf of clients.

So, under this scenario, Mr. Von Herrmann, the
defense should apply, but it also causes questions for how
we're supposed to as his counsel defend against these
claims. If we must guard against potential civil
liability under the expansive view of the Homeland
Security Act that the Plaintiffs are advocating for, and
then to prove the claim, Your Honor -- I mean we're
getting into it's going to chill and intrude upon these
same client privilege not Jjust upon the zealous advocacy
if the attorneys are liable.

Then the claim -- then litigating the claim is going
to involve digging into their communications with their
client and how they advise their client on everything.

That is a Common Law Doctrine that has been in existence





10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

16
since founding the United States. If we find that the
attorney immunity doesn't apply and they're allowed to go
forward with their claims, then there's no way to escape
or hide behind or shield yourself under the attorney
client privilege to advocate for your client both between
myself and Mr. Von Herrmann, between Mr. Von Herrmann and
his client, Justin Former.

So, in conclusion, Your Honor, we think that these --
these implications for adopting the defense -- not really
adopting it, Jjust recognizing that the common law exists
and it's not advocated by the statute. The downside far
outweighs the upside of encouraging the representation and
encouraging the attorney client privilege to maintain it's
full force and effect.

And in conclusion, Your Honor, we would Jjust ask that
you reconsider your order and apply what we believe the
presumption is under South Carolina law that common law is
there and it applies and expressly abrogated. South
Carolina Homeland Security Act doesn't abrogate the Common
Law doctrine of attorney immunity. We look at the
complaint. The complaint says you're liable for taking
actions in the course of your reputation of your clients.
The push to dismiss should be granted under those grounds.

If the Court reconsiders, and if Your Honor would

prefer, I'd be happy to submit any proposed order and
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circulate amongst the parties to this case, and if you
have, Your Honor, any questions. I will let opposing
counsel respond.

THE COURT: Yes. Sure. We will hear from whoever
wants to respond, Mr Abrams or Mr Whiting.

MR. WHITING: Mr. Abrams 1is to respond.

THE COURT: Yes, sir.

MR. ABRAMS: I have a bad cold but I will do my best.
So we resend the following things. We think the case out
of Texas 1is sort of -- doesn't exactly apply to South
Carolina because of the unique opt-out feature of South
Carolina application of common law defenses to Texas
statutes and, in fact, I would draw the Court's attention
-—- I was out of state. I knew that this hearing was about
to occur so I didn't really have a chance to respond at
all until I got back in the office yesterday.

I have three cases that I am electing to discuss.
One of which is the -- is the case in Talbert versus
Taylor and Pathway Forensics, which was the Texas Court of
Appeals case which came before the Supreme Court case
which defense counsel applied to, and I think this case is
instructive because they also discussed the difference
between Texas Wiretap Law, and Federal Wiretap Law, and
I'll give you the site to this, as well. 1It's 629

Southwest Third, 318, Texas 2020. They discuss the same
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Wiretap statute, the Texas one and the Federal one. But
they go into more detail about the applicability of the
attorney immunity defense and specifically that it does
not apply to criminal conduct which is criminal in nature.

And -- and that's exactly the difference is that the
Texas Wiretap statute contains an express exemption
because of the way that their common law defense is
applied, since there's no opt-out there. They are
allowing attorneys to have immunity. But since there's no
opt-out nature to the federal statute, attorney immunity
does not apply to federal statutes.

Other states have looked at this and we initially
briefed on -- on this case, Your Honor, which is Nix
O'Malley, which is 160 Federal Third, 343, which is out of
the Sixth Circuit 1998. And they are -- they also looked
at wiretap and whether or not attorney immunity applies to
wiretap statutes. And they made two very important points
I think would address Mr. Wilson's concerns.

The first one is that there's two different types of
immunity here that are in play. There's -- there's a
limited defense immunity, which allows an attorney -- if a
client is charged with a wiretap, it allows the attorney
to discuss the wiretap material with his client, provided
they don't disclose it any further than between the

attorney and client. So there's -- so there's no
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violation or no abrogation of the attorney client
privilege and this also allows the attorney and the client
to come up with a defense strategy, what with the
intercepted material.

And then in Nix O'Malley, they go further and say in
addition to this limited defense immunity, there's also
attorney immunity. And the attorney immunity, which is a
broader immunity, which in this case they were proposing
would protect the attorney's use of this wiretap material
as the basis for a summary judgment motion, very similar
to what Mr. Von Herrmann did, and using the material for
the basis of his claim and distributing it to opposing
counsel. I would mention you distributed this intercepted
material, which now the Court of Appeals said it was
intercepted, and the jury said it was intercepted.

Mr Former's trial he -- he was put on notice by
myself and Mr. Whiting in a letter, and no sooner than 45
minutes after that letter, he distributed more of this
material, completely ignoring us bringing my notice that
would violate the South Carolina Homeland Security Act.
However, so in Nix O'Malley the Court said that there's a
court from another decision similarly about wiretap and
attorney immunity, said that there's nothing in the act
that affords attorneys special treatment. And we hold on

that our recognition of the defense exception affords
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attorneys ample protection, which I spoke about previously
that was defense of a client, does not permit law
breaking.

And we hold, Your Honor, that that's all that we're
saying here is that Mr. Von Herrmann can be a zealous
advocate for his client is protecting in discussing this
material with Mr. Former under the defense exception, but
when he -- when he takes that next step and he -- and he
distributes that incorporating it into a complaint and by
actually taking the actual evidence itself and
distributing it -- once you got notice of the Homeland
Security Act, we think that that crosses the line.

And I would say one more thing about civil vs
criminal. The Homeland Security Act is a criminal statute
and legislation thought very hard about that statute and
included a private right of action, which if you look at
case law in South Carolina, private right of action is
rather rare, and if it's not expressly included in
statute, it can't be inferred. So the fact that South
Carolina legislature went to the -- to the -- to the
extreme of actually including this private right of action
in this criminal statute, meant that there was a -- a
purpose there. A purpose beyond just providing
restitution, if you will, to the victim of this wiretap.

It also reinforces the offender, or it helps to deter
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would be offenders from violating the statute because not
only do they have criminal consequences possibly to deal
with, but they also have this rather severe financial
penalties that accrue, as well.

So we think that this is sort of a civil provision,
but we think that the legislature also had another purpose
which is to basically make the offender take -- confront
their -- their and take responsibility for the harm that
they inflicted and offers a financial deterrence. So we
think that the limited defense immunity is what Mr. Skyler
-- Skyler -- Mr. Wilson was -- was concerned about in
terms of his attorney client privilege that will be
protected by this narrow defense immunity. But -- but we
don't think that it would send a message of anything
positive to grant attorney immunity to what is basically a
criminal statute and the acts which are basically criminal
acts even if, in fact, they were the advocacy of his
client.

Their were other means that he could have taken
without violating the South Carolina Homeland Security
Act. So we think that essentially in the Texas case that
I talked about previously they talk about attorney
immunity does not apply generally to criminal statutes and
more in cases of fraud. So we would urge the Court not to

change its standing order here and allow this case to
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proceed. We're happy to answer any questions, Your Honor.
THE COURT: Thank you, sir. Mr. Wilson, do you want

to respond?

MR. WILSON: Yes. Thank you, Your Honor. There is a
lot to respond here. I'm a little concerned, I guess,
because there are a couple of mischaracterizations what
the law says and what these cases represent, and I'll take
you through a list of them that I was able to scratch down
based on Mr. Abrams argument. I think he mentioned that
South Carolina law is different, that we apply an opt-in
approach, that the legislature would have to say that
every statute, that the common law applies. That is not
-- not what South Carolina says.

South Carolina says in civil and criminal context
with the common law is in full force and effect unless
expressly, clearly, and abrogated by comments by language
in the statute. That is the embodiment of an opt-out
approach, meaning that the legislature would have to say
common law doesn't apply. That is exactly why we're here
today 1s because incorrect assumption that they're arguing
is what the Court implied. Mr. Abram also cited Taylor
versus Tolbert and then went into another case by the same
name. Well, that was the underlying case from the Court
of Appeals that was reversed by the Taylor versus Tolbert

in Supreme Court on that very issue about attorney
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immunity not applying to criminal statute.

The Taylor Tolbert Supreme Court says attorney
immunity in Texas applies to Texas wiretapping statutes.
Mr. Abram referenced the Nix O'Malley case from the Ohio
Federal Court and how that should lead to some other kinds
of decision by this. We briefed this issue applies the
original motion to dismiss and if Your Honor has our
submission for the motion to reconsider, our argument is
on page 103 of the total package. Why Nix O'Malley
doesn't have any bearing on this case.

Now, in Ohio law, and in that case, applied Ohio's
attorney immunity law which had a limited defense
exception to the republishing for attorneys for
republishing defamatory statements that was their attorney
client immunity or attorney immunity that they applied in
Nix O'Malley. There was no equivalent to South Carolina
attorney immunity doctrine which protects third party
liability for actions taken while representing clients
with the clients consent. Ohio doesn't have that. And
here for the first time, Your Honor, you're seeing
arguments that, oh, no, there's actually some exceptions
to the statutes.

There's a defense exception. You can talk to your
clients about the case and about the messages, and you're

shielded from liability, and that protects your attorney
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client privilege. That's nowhere in the statute so why in
the one instance can we incorporate a limited script from
a different state into our law. The Plaintiff seems to
bring this case but we can't do it and incorporate law
that is -- actually this state attorney doctrine applies
unless expressly abrogated. It's not expressly abrogated,
Your Honor. The presumption is that statute says
otherwise, statute doesn't. Thank you, Your Honor.

THE COURT: Okay. Anything further from Mr. Abrams
and Mr. Whiting?
MR. WHITING: No, Your Honor.

THE COURT: I am going take another close look at

this before I rule on the motion for reconsideration. I
do think there's a lot of issues implicated here. And I
do understand just a motion to dismiss. I don't mean to

say that like it's not important. I understand that it is
important. I wouldn't say that. You know we don't grant
motions to dismiss lightly. So anyway I'm going to look
at it closely before I give you my ruling.

MR. WHITING: Thank you, Your Honor.

MR. ABRAMS: Thank you, Your Honor.

MR. WILSON: Thank you, Your Honor.

THE COURT: Thank you, appreciate it.





25
CERTIFICATE OF TRANSCRIBER

I, Theresa Shirley, a court-approved transcriber, do
hereby certify that the foregoing is a true, accurate and
complete Transcript of Record of the proceedings in the
trial of the captioned case, relative to appeal, in Horry
County South Carolina Circuit Court 15 on the 19 day of
December, 2023.

That I am not related to nor the employee of any of
the parties hereto, nor related to or employed by any
attorney or counsel employed by the parties hereto, nor

interested in the outcome of this action.

June 17, 2024
Theresa Shirley
Transcriber






STATE OF SOUTH CAROLINA
COUNTY OF HORRY
FIFTEENTH CIRCUIT
IN THE COURT OF COMMON PLEAS
C.A. NO. 2022-CP-26-06296

Anna Coggeshall,

Plaintiff,

vS.

William Bertram Von Herrmann,

Defendant.

HEARTING
BEFORE THE HONORABLE KRISTI CURTIS

DATE : August 7, 2023
LOCATION: South Carolina Circuit Court 15
Horry County

TRANSCRIBED BY: Theresa Shirley

LEGAL EAGLE
Post Office Box 5682
Greenville, South Carolina 29606
864-467-1373
depos@legaleagleinc.com




mailto:depos@legaleagleinc.com



APPEARANCES: Steve Abrams, Esquire
Abrams Cyber Law & Forensics, LLC
PO Box 305
Sullivan's Island, South Carolina 29482
Attorney for the Plaintiff

Dick Whiting, Esquire

Sweeny, Wingate & Barrow, PA
1515 Lady Street

Charleston, South Carolina 29401
Attorney for the Plaintiff

Doug MacKelcan, Esquire

Copeland, Stair, Valz & Lovell, LLP
40 Calhoun Street, Suite 400
Charleston, South Carolina 29401
Attorney for the Defendant





INDEX

ProCEeeding S vt it ittt et ettt ettt 4

Certificate of Transcriber. . ..o .ot ittt eeennns 15

EXHIBITS

(NONE MARKED)

(THIS TRANSCRIPT MAY CONTAIN QUOTED MATERIAL. SUCH

MATERIAL IS REPRODUCED AS READ OR QUOTED BY THE SPEAKER.)





10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

PROCEZEDTINGS

THE COURT: Okay. Number 12 on our docket is Anna
Coggeshall v William Bertram Von Herrmann, et al. This is
case number 2022-CP-26-06296. I see where we have
Mr. Abrams, Mr. Whiting, and we have Mr. MacKelcan.

MR. MACKELCAN: Yes, Your Honor, if it may please the
Court.

THE COURT: Sure.

MR. MACKELCAN: My name 1is Doug MacKelcan here on
behalf of Defendants Bert Von Herrmann and he is an
attorney at his law firm. Mr. Von Herrmann is who is
seated next to me here at my office.

This is the Defendant's motion to dismiss all causes
of action in this case. There's a statutory cause of
action, a violation of the South Carolina Homeland
Security Act, and then two common law causes of action.
Invasion of privacy and wrongful intrusion, outrage, and
all of these causes of action arise out of an allegation
that Mr. Von Herrmann used illegally obtained
communications in a lawsuit that he filed, which is still
pending in Horry County. He filed on behalf of his
client, Justin Former (phonetic) against the Plaintiffs in
this case.

And, Your Honor, we would submit to you that this is

really a straightforward case of attorney immunity and
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that it should be dismissed. It is -- it is right for
dismissal on those grounds. The case law in South
Carolina is long settled, and I've -- I've, we've cited

the line of cases Gar (phonetic) versus City of North
Myrtle Beach, Style versus Eldorado, Hagar versus McKay
Trotter and Beverly. Your Honor, would you like the
site's for those? If we were in person, I would ask to
hand up the print of the cases for you.

THE COURT: Well, but let me ask you, sir, I looked
up your filings and I see an entry. I am looking on the E
filing system. So I see an entry for a motion to dismiss,
but there's no image that shows up there. The only thing
that I could see in the E filing system was the memo on
opposition, the information not appearing in the E filing
system. And I don't know if you've emailed me separately

because I don't have a law clerk or an administrative

assistant this week, or last week, honestly. So if you
sent it to one of them, it may have not gotten to me. But
I don't —— if you filed a motion or a memo in support of

your motion, I don't see it on the E filing system and I
don't have it.

MR. MACKELCAN: Okay. Your Honor, I can -- I did not
email it to your clerk. This -- this motion has been --
was filed. And we filed a memorandum with the motion.

It's one document because it was filed in federal court.
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The case has been removed. The motion to dismiss was
filed in federal court with the memorandum and then the
case was remanded and that may explain why it's not there.
So my apologies for that, Your Honor, but we can certainly
send you a memorandum right after the hearing.

THE COURT: The removal and the Federal Court order
declining to exercise supplemental jurisdiction, I see all
that here. It didn't say anything but the grounds for
your motion. I sort of guessed just based on the contents
of the memo in opposition. So you just mail that to me at
the thekcurtisj@SCcourts.org and that will be helpful to
me.

MR. MACKELCAN: Okay. So I will do that just as soon
as we are done. Your Honor, briefly, as I mentioned, this
case involves importantly allegations regarding actions my
client took in his professional capacity as a lawyer
representing a client. And again, the case law is quite
clear in South Carolina that attorneys are immune from
liability to non-parties arising from the performance of
professional activities on behalf of and with -- with the

knowledge of their client.

Your Honor, that is exactly what we have here. We
have -- my client filed a lawsuit on behalf of a client
against the Plaintiffs in this case. The Plaintiffs in

the case are not his clients, have never been his clients.
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And so they are clearly non-clients the complaint -- well,
the amended complaint and the complaint, but the amended
complaint which was the Alford complaint states he was
representing Mr. Former and not the Plaintiff so they
don't allege that they've been clients.

And I alleged further that he was acting in the scope
of his role as counsel for Justin Former in the underlying
case. So the elements for attorney immunity are met here.
And Plaintiff simply haven't led back sufficient to get
around attorney immunity. They have not pled any sort of

independent duty. And for those reasons, dismissal at

this stage is appropriate, Your Honor. Thank you.

THE COURT: I am not hearing you, sir. You are not
muted.

MR: ABRAMS: Can you hear me now, Your Honor?

THE COURT: I can, yes, sir.

MR: ABRAMS: Okay. I had my volume turned down.
Sorry, Your Honor. Okay. My name is Steve Abrams and I
am going to speak in opposition. First point that I
wanted to make is the actions which took place in this
case, which was this case, the underlying case, the first
case Mr. Von Herrmann filed was based on 962 intercepted
communications. And Mr. Whiting and I who represent the
Coggeshalls, we recognize that these were likely to be

intercepted communications we filed a motion to suppress
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8
in the South Carolina Court of Appeals, which we've argued
before The Court of Appeals and prevailed on, that these
962 communications were, in fact, illegally intercepted,
and therefore should be suppressed.

While that case was pending at the court of appeal,
Mr. Von Herrmann, announced to the other attorneys on that
case that he had seven additional communications that his
client had obtained the same way that he obtained the
other 950 some odd occasions. And at that time, both by
telephone and by email, and that's one of the attachments
to our motion, Mr. Whiting informed Mr. Von Herrmann that
we did not want to see those communications. And he
shouldn't distribute those communications because doing so
would be further violation of South Carolina Homeland
Security Act. That, in fact, violated the use clause on
the South Carolina Homeland Security Act.

Forty-five minutes after receiving Mr. Whiting's
letter to that effect by email, Mr. Von Herrmann did, in
fact, distribute to all the attorneys, committing further
violations of the use clause by distributing additional
illegally obtained communication. So what we want to make
here is that there is no general attorney statutory
violation absence specific language exempting attorneys
from that liability. There is no attorney immunity from

the wiretap statutes in South Carolina or under federal
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Law, and we cite in our memo a number of cases, on this
point that -- that while there is attorney immunity for
tortuous wrongs under the proper circumstances.

There has never ever been finding attorney immunity
applies to any statutory violation. Specifically, there's
never been a determination that attorney immunity never
applies to wiretap violation. 1In fact, all of the cases
cited by the Defendant in their memo found immunity
applicable only for common law tort. The Style case, that
was conspiracy; Hagar case, that was foreign conversions;,
Gar case, that was malicious prosecution. There never has
been a case which has found that an attorney can violate a
statute unless the statute has exempted language for
attorneys.

So we totally reject that there was ever a
possibility that attorney immunity would apply to this
wiretap violation, which is pretty clear from me. This
was written by the South Carolina Court of Appeals that
this was, in fact, a wiretap violation. I'll go a little
further by saying that the Styles case -- Styles case says
that an attorney is not immune if in addition to
representing his clients, the lawyer, number one, breaches
an independent duty to a third party and, number two, acts
in his own self interest. And in this case, Mr. Von

Herrmann did both of those things. He -- Plaintiff's
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10
position that the wiretap statute itself establishes an
independent direct duty to all third parties not to use
intercepted communication.

Clearly Mr. Von Herrmann was put on notice, by
Mr. Whiting's letter and by my telephone call not to do
this and he did it anyway. So he knew he had a duty. We
cite that in our -- in our complaints that he was put on
prior notice of that and he did it in any way. But we

think that we addressed that independent duty in our

complaint. Number two, at the time Mr. Von Herrmann filed
suit against the Plaintiff. His wife was engaged in a
race for Family Court Judge. And one of the Defendants

that he filed against was, in fact, the only other
opponent in that judicial case. And I found a newspaper
article actually today, which actually cites exactly that
-- that -- that-- that Mr. Von Herrmann filed his lawsuit
against the law firm -- the law firm of the opponent's
judicial race.

We think that represents sort of self interest, and

so that -- that two situation, set forth in the Styles
case, which says an attorney is never immune. We think
that we can show that -- that, in fact, he did do both of

those things. And, therefore, we think that not only does
our wiretap statute claim survive this motion to dismiss,

should dismiss this motion to dismiss, but also our tort
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claims, as well, should, in fact, survive this motion to
dismiss and we think it's pretty clear.

And if you want to go further, I've studied a number
of cases in our memo. Courts have actually looked at what
statute claims of attorney immunity, and in each case they
found that the attorneys did not have immunity from that
statutory violation. The only curious case of which
attorney was found to have some immunity for wiretap
statute has really no relevance here in South Carolina.

It was a Texas case. Texas law is different than South
Carolina law. And that case, attorney was in Texas
wiretap statute, the federal wiretap statute.

South Carolina statute is modeled after federal
statute and in Texas law is that common law immunities
apply to statutory wrongs unless the statute itself
prohibits the use of common law immunity. And in that
case, the Texas Supreme Court found that the attorney was
immune from the Texas wiretap statute but was liable under
federal statute. We think that Federal Wiretap Act is
almost verbatim with the South Carolina Homeland Security
Act, that there's no immunity possible, no attorney
immunity possible.

We think that we've met our burden to show, in fact,
that Mr. Von Herrmann has no attorney immunity in this

case, and therefore we would request, respectfully, Your
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Honor, that you deny this motion.

THE COURT: Mr. Abrams. Do you want to reply
briefly, Mr. MacKelcan?

MR. MACKELCAN: Yes, I would, Your Honor. Thank you.
First, you know, I would like to remind the Court that the
our motion to dismiss is based on the allegations as pled
in the amended complaint, which are virtually identical to
the original complaint. The only difference is the
plaintiffs after we removed the case to federal court
struck the cause of action based on a federal law
violation. So they've had an opportunity already to amend
the complaint. And there is absolutely no independent
duty alleged in the complaint or the amended complaint.

Today, it's the first time that that's been mentioned
and, again, our motion has been filed ten months ago.
Secondly, there is no allegation of self interest in the
complaint or the amended complaint and that is brought up
for the first time this afternoon, with no support, I
might add. So those allegations are simply false, but
importantly for this motion, they are not pled in this
complaint. And this motion to dismiss is based on the
core (phonetic) complaint.

Second, Your Honor, Mr. Abrams mentioned a Court of
Appeals ruling, again, also not pled in the complaint and

not in this case. All right. That is something that
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apparently occurred in the underlying case. It's not
determinative in this case. 1It's not even pled in this
case. It's totally irrelevant. Speaking of irrelevant,
Mr. Abrams just argued that the Texas case that they cited
in their memo is not relevant. I wonder why they're
citing irrelevant cases. Well, because we pointed out
that that case actually helps us. So that sort of, you
know, again, this is -- this is a little unbelievable with
what I'm hearing in this argument in opposition. He also
stated that there has never ever been an attorney immunity
for a statutory violation. You know, I don't know.

There was no case cited by Plaintiff in opposition at
all to support their position that attorney immunity
doesn't apply. I think the case law and was admitted
during their argument that it certainly applies to common
law claims, two of the three of which are here so that --
that one is I guess, extremely straightforward. But we go
into detail in our memo and support regarding legislative
intent and the fact that there is nothing in there to
indicate that attorney immunity is any -- in any way
abrogated or that there are any common law defenses that
are abrogated, so there's nothing to indicate that it
would not apply.

And, again, you know, that makes sense. Really, the

whole purpose of the attorney immunity is to allow





10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

14
attorneys to vigorously represent their clients without
worrying about opposing parties suing them. You know, if
the underlying case doesn't go well, for Mr. Former have a
cause of action against Mr. Von Herrmann for legal
malpractice or whatever else in the capacity as his
client. Likewise, if Mr. Von Herrmann -- if there are,
I'm not suggesting that there are -- I think that actually
we disagree with everything in the complaint. But if
there are ethical violations, there is recourse and -- for
that.

That is discussed in the Gar case. Plaintiffs are
not left without a remedy and that's exactly the same
circumstance here. Mr. Von Herrmann's client brought a
series of facts and evidence to him that supported what
they believed supported the lawsuit and they filed the
lawsuit. This was exactly what the attorney immunity
doctrine in South Carolina is for. And for that reason,
Your Honor, we respectfully request the Court grant our
motion to dismiss.

THE COURT: Thank you and I do want to look carefully
at this case law before I grant or deny the motion. So I
will look at closely and I will email you all with my
ruling.

MR. ABRAMS: Thank you, Your Honor.

MR. MACKELCAN: Thank you, Your Honor.
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