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1 THE COURT: AGENT FAUST. 

2 AGENT FAUST: THANK YOU, YOUR HONOR. MAY IT PLEASE THE 

3 . COURT • THIS IS THE MATTER OF HAZEL STOUDEMIRE, CITATION 3-

4 42-070571. AND I WANT TO START OFF BY ASKING YOU TO WITHDRAW 

5 W-42-01649. THIS WARRANT WAS SERVED ON HIM THIS MORNING, 

6 WHICH I NOW REALIZE DID NOT NEED TO BE SERVED ON HIM. 

7 THE COURT: YOU WANT TO WITHDRAW THE WARRANT? 

8 AGENT FAUST: YES SIR. USUALLY WHAT HAPPENS IS WHEN A 

9 WARRANT IS SERVED ON SOMEONE WHEN IT DOESN'T HAVE TO BE SERVED 

10 OR IT SHOULD NOT HAVE BEEN SERVED, WE GET A GENERAL SESSIONS 

11 JUDGE TO WITHDRAW IT. 

12 HE IS ON PROBATION FOR A BURGLARY S~COND, NINE COUNTS, 

13 NON-VIOLENT; ANOTHER BURGLARY SECOND. WHAT'S GOING ON IS MR. 

14 STOUDEMIRE IS IN PRISON FOR MURDER •. HE RECEIVED A LIFE 

IS SENTENCE. WE ISSUED A PROBABLE CAUSE CITATION AND BASICALLY, 

16 THE CITATION IS SAYING THAT HE COuLD 'NOT , HIS. VIOLATION IS 

17 THAT HE COULD NOT COMPLETE THE PROBATION, BEING THAT HE IS IN 

18 PRISON FOR THE REST OF HIS LIFE. 

19 SO, WE'RE ASKING FOR A REVOCATION ~ED ON THAT 

20 VIOLATION, NOT THE FACT THE HE COMMITTED MURDER. THAT IN 

21 ITSELF IS NOT A VIOLATION OF THE PROBATION. THE VIOLATION IS 

22 HE CANNOT COMPLETE THE PROBATION BECAUSE HE IS SERVING A 

23 SENTENCE FOR LIFE. AND WE FEEL THAT IF WE DID NOT ASK FOR A 

24 REVOCATION HE 'WOULD NOlI' BE J:>UNIS1tE:D FOR THIS CRIME. 'AND AS 
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I YOU SEE, HE OWES TWELVE THOUSAND DOLLARS IN RESTITUTION. THE 

2 VICTiM IS PRESENT IN THE COURTROOM. 

3 THE COURT: COUNSEL, HAVE YOU REVIEWED THE CITATION WITH 

4 YOUR CLIENT'? 

S MR. CHEHOSKI: YES SIR. YOUR HONOR, I'M TEMPTED TO SAY 

6 OUR RESPONSE IS LEGALLY "SO WHAT" • THERE IS NO VIOLATION. 

7 THEY'RE SAYING THAT THE FACT THAT HE CANNOT COMPLETE PROBATION 
. .. 

8 BECAUSE HE IS INCARCERATED IS A VIOLATION. BU':l' .•. IN ORDER FOR 

9 IT TO BE A VIOLATION IT HAS TO BE WILLFUL, UNINCARCERATED. 

10 THERE'S A LOT OF THINGS THAT HE'S DOING THAT HE'S JUST NOT 

11 ALLOWED TO·OO ANYTHING THAT WOULD BE-- HE CAN'T REPORT 

12 BEcAUSE HE'S INCARCERATED. 

13 YOUR HONOR, I THINK THAT THE ONLY REASONABLE REMEDY HERE 

1415 TO TERMINATE AND CONVERT TO A CIVIL JUDGMENT. HE'S SERVING 

IS . A LIFE SENTENCE FOR MURDER. THAT'S A DAY FOIl DAY SENTENCE, SO 

16 HE WILL NOT BE LEAVING THE DEPARTMENT OF CORRECTIONS. I'M 

17 SORRY TO SAY THIS TO THE VICTIMS BECAUSE THEY'RE OUT ALL THIS 

18 MONEY, BUT THERE'S NOTHING THAT CAN BE DONE. 

19 MR. FAUST: YOUR HONOR, FIRST OF ALL, HE TERRORIZED THIS 

20 VICTIM. HE BROKE INTO HER HOUSE. SHE WAS NINETY YEARS OLD. 

21 AND SECONDLY, IT IS A VIOLATION BECAUSE HE KNEW WHEN HE 

n COMMITTED THIS MURDER THAT HE HAD A PROBATION DATE THAT WAS 

23 GOING TO START AND IT WOULD MAKE IT WHERE HE COULD NOT COMPLY 

24 WITH PROBATION AND THAT'S A VIOLATION. 

25 THE COURT: WHAT'S THE END DATE ON THE OTHER'? 
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1 MR. FAUST: 4/21/95. THAT IS CORRECT,· THE BEGIN DATE 

2 OF AUGUST 8, 2000. AS YOU CAN SEE, THE CONVICTION DATE ON 

:3 THE BACK OF THE REPORT WAS IN APRIL OF THE SAME YEAR, FOUR 

4 MONTHS PRIOR TO THE END DATE OF HIS PROBAT ION. 

MR. CHEHOSKI: AGAIN, I DON'T MEAN TO MINIMIZE THE HARM 

6 TO THE VICTIMS IN ANY WAY, BUT THERE IS NO VIOLATION THAT IS 

7 ALLEGED IN THE REPORT. 
. . 

8 MR. FAUST: THE END DATE WAS 4/21/95 AND THE SENTENCE WAS 

9 NOT TO BEGIN, IT WAS NOT DUE TO BEGIN UNTIL HE COMPLETED YOA. 

10 SO, THAT'S THE REASON FOR THAT. 

11 MR. CHEHOSKI: YOUR HONOR, AGAIN, THERE ARE NO VIOLATIONS 

12 THAT ARE ALLEGED TO HAVE OCCURRED WHILE .THIS .MAN WAS ON 

13 PROBATION. 

14 MR. FAUST: YOUR HONOR, IF I MAY. THE O~FENDANTWAS 

15 PLACED ON A YOA SENTENCE AND THAT WAS REVOKED, AND THEN THE 

16 MURDER CONVICTION OCCURRED. THE DEPARTMENT ATTEMPTED TO GO 

17 THROUGH THE SPECIAL REVOCATION PROCESS. THE DEFENDANT FAILED 

18 TO PARTICIPATE IN THE SPECIAL REVOCATION PROCESS. THAT'S WHY 

19 WE'RE HERE TODAY. THE CITATION MEANS THAT THERE'S PROBABLE 

20 CAUSE TO BELIEVE THAT THE DEFENDANT IS UNABLE TO COMPLY WITH 

21 THE CONDITIONS OF HIS PROBATIONARY SENTENCE RECEIVED ON APRIL 

n 21, 1995, DUE TO THE FACT THE DEFENDANT RECEIVED A LIFE 

~ SENTENCE FOR MURDER ON APRIL 13, 1995 IN THE SPARTANBURG 

·24;-f~CaUNTYC6uRT·· OF . GENERAL SESSIONS. 
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1 SO, BASICALLY, THE DEPARTMENT IS SAYING THE DEFENDANT WAS 

2 ORIGINALLY PLACED ON PROBATION, AGAIN, NOT TO SATISFY THAT 

3 PROBATIONARY SENTENCE THAT WAS ORIGINALLY ORDERED. AT THIS 

4 POINT WE'RE GOING TO HAVE TO DO SOMETHING AND CANNOT, HE IS 

5 NOT GOING TO BE RELEASED FROM THE DEPARTMENT OF CORRECTIONS ON 
. . 

6 A PROBATIONARY SENTENCE THAT HE WAS ORIGINALLY ORDERED, WAS 

7 ORIGINALLY PLACED ON. AT THIS POINT THAT'S JUST NOT AN OPTION 

8 THAT THE DEPARTMENT HAS. 

9 MS. CHEHOSKI: YOUR HONOR, I RESPECTFULLY DISAGREE WITH 

10 THE AGENT. THE OTHER OPTION IS TO TERMINATE THIS CASE AND 

11 CONVERT THE MONEY TO A CIVIL JUDGMENT. WITHOUT ANY SPECIFIC 

12 VIOLATIONS THAT OCCURRED WHILE.HE WAS ON PROBATION, THERE ARE 

13 NO GROUNDS FOR REVOKING. 

14 AGENT FAUST: WE DISAGREE WITH THAT. WE FEEL THAT THE 

15 . VIOLATION IS HE HAs NOT COMPLETED HIS PROBATION AND WE HAVE A 

16 'VICTIM WHO HAS NO OTHER RECOURSE. 

11 THE COURT: COUNSEL APPROACH. 

18 (WHEREUPON A BENCH CONFERENCE TOOK PLACE) 

19 THE COURT: MR. STOUDEMIRE, I'M GOING TO FIND THAT YOU 

~ VIOLATED THE TERMS OF YOUR PROBATION AND THAT YOU HAVE PLACED 

21 YOURSELF VOL~ARILY IN A POSITION THAT IS IMPOSSIBLE FOR YOU 

22 TO COMPLY WITH THE TERMS OF YOUR PROBATION. AND 

~ SPECIFICALLY, AS TO PARAGRAPH ONE, THE DETAILS OF YOUR 

24 VIOLATION, I'M GOING TO FULLY REVOKE YOUR PROBATION AND THAT 
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1 .. WILL RUN CONCURRENT WITH THE SENTENCE THAT YOU ARE CURRENTLY 

2 SERVING. 

3 THE AMOUNT THAT IS DUE TO THE VICTIMS WILL BE CONVERTED 

4 TO A CIVIL JUDGMENT. 

S AGENT, IS THERE ANYTHING ELSE TO TAKE UP? 

6 AGENT FAUST: NOTHING ELSE, YOUR HONOR. 

7 THE COURT: THAT'S THE ORDER OF THE COURT. 

8 
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1 CERTIFICATE 

2 I, THE UNDERSIGNED PHYLLIS S. BARRETT, OFFICIAL COURT 

3 REPORTER FOR THE STATE OF SOUTH CAROLINA, 00 HEREBY CERTIFY 
. . .- . . 

4 THAT THE FOREGqING IS A TRUE, ACCURATE AND 'COMPLETE TRANSCRIPT 

S OF RECORD OF THE PROBATION VIOLATION HEARING HELD IN THE 

(5 CAPTIONED CASE, RELATIVE TO APPEAL, IN THE COURT OF GENERAL 

1 SESSIONS FOR THE SEVENTH JUDICIAL CIRCUIT, SPARTANBURG COUNTY, 

8 SOUTH CAROLINA ON THE 17TH DAY OF JUNE, 2005. 

9 I DO FURTHER CERTIFY THAT I AM NEITHER OF KIN, COUNSEL, 

10 NOR INTEREST TO ANY PARTY HERETO. 

11 
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8 PROBATION CITATION 
HSj1, US.3lS, llS4.l, HSO..l. ils4~ -u 
1844. 1851. 1853, 1855 

No. C-42-02- _Ds '71 
JTH CAROLINA COUNTY: 

SPARTANBURG 

V. SCDC# SID # 

lEL JUNIOR STOUDEMIRE 220501 955159 

HAZEL JUNIOR STOUDEMIRE 

YOU ARE HEREBY NOTIFiED to appear in the above' named case at the time, date and place specified 
)elow. 

?lace I Room I : Dale andTime 

YOU ARE HEREBY NOTlFIED that you are charged with violating the conditions of your s~pervision 
~ stated below. 

fiolatioDS Charged 

~Y BEING UNABLE TO COMPLY WlTII THE CONDmONS OF PROBATION ORDERED UNDER CAUSE NUMBER 95-OS-
~2-1837, 1838,1842,1862, 1841; 1844,1851, 1853, 1855 

YOU ARE ~BYNOTIFIED that you have the rights listed below. 

~ist of Rights: 
You have the right at the hearing .to question any person who appears as a witness against you and to 

lave witnesses' appear in your behalf. You may present evidence on your behalf. You may have an attorney 
'epresent you. If you cannot afford'an attorney, an attorney will be appointed. for you. You must advise the 
Lgent or the court in writing of your desire for an attorney. It is your responsibility to make arrangements for 
TOur witnesses and your attorney to appear at the hearing. 

IF YOU FAIL TO APPEAR AT THE TIME, DATE AND PLACE SHOWN ABOVE, THE HEARlNG 
NILL BE HELD IN YOUR ABSENCE AND YOU MAY BE INCARCERATED. 

SPARTANBURG , South Carolina 

S~~ )ate 08.23.02 Agent # 897 
TERRYD. GHT 

A copy of the citation was served by the undersigned and given to the individual named therein at the 
ime, date, and place indicated below. 

?lace pate and Time 

Serving Officer's Signature 

)worn to and subscribed before me this day of , 
.. . ..... ~ .,.. ,": ., ~, -. . ~' ... _ . . _. 

Signature of Notary Public My Commission Exprres 

~(T~ale) Page 1 af2 
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STATE OF SOUTH CAROLINA 

AFFIDAVIT 

County of SPARTANBURG 

Personally appeared before me, ___ ........;;.TE=RR~Y:....;D~. KNI:.=...;.::...G;::;.:HT= ____ ' who first being duly 

sworn, deposes and says that HAZEL JUNIOR did within this County and 

State on the 23 day of AUGUST 2002 , violate certain 

conditions. of release in the following particulars: 

DESCRIPTION OF VIOLATION 

IY BEING UNABLE TO COMPLY WITH THE CONDmONS OF PROBATIONORDEREDUNDBR CAUSE 
nJMBER95~GS~42~1837s 1838,1842,1862,1841,1844,1851,1853,1855 

The Affiant states that there is probable cause to believe the defendant named committed the violations 
set forth and that such probable cause i~ based oli the following f!lCts: 

THERE IS PROBA,SLE CAUSE TO ~ELIEvE 11i.AT TIm OFFENDER IS UNABLE TO COMPLY' 
WITH THE CONDmONS OF IDS PROBATIONARY SENTENCE RECEIVED ON APRIL 21, 1995 
DUE TO THE FACT THAT THE OFFENDER RECEIVED A SENTENCE OF IDS NATURAL LIFE FOR 
Ml.JR.riER'ON AP¥ri- 13, 2000 BY THE SPARTANBURG COUNTY COURT OF GENERAL SESSIONS 

.~ . 

Sworn to and subscribed 

before me this -.,;3;..,;0:...-..__ day of 

, 2002' 

~~ 
~)4tY~ of Notary Public 

L-/.f-~ 

. (Template) Page 2012 
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Il'ttomey General 
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OUTH CAROLINA 

V. 

IAZEL JUNIOR STOUDEMIRE 

PROBATION CITATION 

'COUNTY: 

SCDC# 

220501 

~O: HAZEL JUNIOR STOUDEMlRE 

SPARTANBURG 

SID # 

955159 

YOU ARE HEREBY NOTIFIED to appear in the above named case at the time, date and placespecijied 
below. 

I 
Place, I Room 

_ ' Date and Time , 

YOU ARE HEREBY NOTIFIED that you are charged'with violating the conditions of your'supervision 
as stated below. 
Violations Charged 

BY BEING UNABLE TO COMPLY WITH THE CONDmONS OF PROBATION ORDERED UNDER CAUSE NUMBER 9S-GS-
11-554 BY THE CHEROKEE COUNTY COURT OF GENERAL SESSIONS 

YOU ARE HEREBY NOTIFIED that you have the rightS listed below. 

List of Rights: , , 
, Yo~have the right at the hearing, to question any person who appears as a witne$sagainst'you ~d to' , 
have witnesses appear in your pehalf. You may presentevidence on: your behalf. Youmily have ail attorney 
represent Y0ll. Jfyou cannot afford an ,attorney, an attorney will be appointed for you. You must advise the 
agent or the court in writing of your desire for an attorney. It is your responsibility to make arrangements for 

,your Witnesses and your, attorney to appear at the hearing. 
IF YOU FAIL TO APPEAR AT THE TIME, DATE AND PLACE SHOWN ABOVE, THE HEARING, 

WILL BE HELD IN YOUR ABSENCE AND YOU MAYBE INCARCERATED; 

SPARTANBURG , , South Carolina ~n~ar~ 
Date 08;23.02 

TERRYD.kGlIT 
Agent # 897 

A copy of the ci~tion was served,by the undersigned and given to the individual named therein at th~ 
time, date, and place indicated below. 

Place Date and Time 

Serving Officer's Signature 

Sworn to and subscribed before me this day of , 

., .... . "", "'-."- .. ,'.-. .. . ... - .~ '.-' , -, . -. ,~.-. 

Signature of Notary Public My Commission Expires 

16,2 (Temp/ate} Page 1 of2 
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STATEMENT OF ISSUE ON APPEAL 

Did the trial court err by revoking appellant's suspended sentence where there was 

no evidentiary basis for the revocation and where the revocation was based on an error of 

law? 

3 



STATEMENT OF THE CASE 

Appellant Hazel Stoudemire was sentenced to ten concurrent terms of fifteen years 

. in prison on April 21, 1995 under the Youthful Offenders Act. He was 'scheduled to begin 

YOA probation on August 8, 2000. However, he was convicted of murder in Spartanburg 

County GenernI Sessions Court in April 2000. ROA p. 4. The Honorable Wyatt Thomas 

Sauiiders, Jr. sentenced him to life imprisomilent on April 13, 2000.1 

The Department of Probation, Parole and Pardon Services issued a citation on 

· August 23, 2002 charging Stoudemire with violating his probation by ''beirig unable to 

comp(y with the conditions of probation .... " ROA p. 8. The affidavit stated ''there is 

probable cause to believe that the offender is unable to comply with the conditions of his 

· probationarY sentence received on April 21, 1995 due to the fact that the offender received a 

sentence of his natural life for mutdbr on April 13, 2000 by the Spartanburg County Court of 

. General SeSsioris." ROA p. 9. 

The Honorable Gordon G. Cooper convened a probation hearing on June 17, 2005. 

· He revoked' appellant's probation and ordered that the restitution be reduced to a civil 

judgment: He ordered that the fifteen year sentences be served concurrently with his life 

sentence. ROA. p. 5, lines 19 - p. 6, line 4. 

This appeal follows. 

1 Appellant has a PCR appeal pending before the Supreme Court for the murder conviction. 

4 

15 
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ARGUMENT 

The trial court erred in revoking appellant's suspended sentence because there was 

tio evidentiary basis for the revocation and because' the revocation was based on an error of 

The Department of Probation, Parole and Pardon,Services alleged in its affidavit 

stated "there is probable cause to believe that the offender is unable to comply with the 

conditions of his probationary sentence received on April 21, 1995 due to the fact that the 

offender received a sentence of his natural life for murder on April 13, 2000 by the 

Spartanburg County Court of General Sessions." ROA p. 9. The probation agent explained 

at the hearing that the state wanted the revocation because appellant cannot complete 

probation since he is in prison. , The agent explained that the department was not alleging his 

probation was being revoked for committing Inurder. ROA p. 2, lines 12-23. (The murder 

conviction occmred four months prior to the start of his probation. ROA p. 4, lines 1-10.) 

The agent further explained that the state believed that appellant would not be punished for 

the burglaries if the trial court did not revoke his probation. ROAp. 2; lines 2 - p. 3, line 2. 
", . ,,'./: ... '. ~ , .-. 

Appellant's counsel argueci that there was no violation and that his failure to report 

or otherwise comply with probation was not willful since he is incarcerated. ROA p. 3, 

lines 5-12. He further requested the trial court terminate probation and convert the 

restitution to a civil judgment. ROA. p. 3, lines 13-18. 

In response, the agent argued that "it is a violation because he knew when he 

committed this murder that he had a probation date that was going to start and it would 

make it where he could not comply with probation and that's a violation." ROA. p. 3, 

lines 21-24. Counsel argued that there were no grounds for revoking and the judge found 
• . . • • .~ '," •. ".. .' "',' ,.' .. " . -". '. .~ .' ", " "4.' • . L • ,. 

5 



that appellant had willfully violated the tenns of his probation and revoked his suspended 

sentence. ROA. p. 5; lines 9-24. The judge found on the revocation order that he had 

violated tenns one and six, which are: 

1. I shall report in person· to the· South Carolina 
Department of Probation, Parole and Pardon Services' 
office on the day of my sentencing or release, and as 
instructed by the Department; and I shall make complete 
and truthful reports to the Agent 
6. I shall not violate any Federal, State, or Local Law, 
and I shall immediately contact my Agent if I am ever 
arrested or questioned by a law enforcement official for any 
reason whatsoever .... 

This was error. 

The decision to revoke probation ism the discretion of the circuit court judge. 

State v. Hamilton, 333" .s.C. 642, 647, 511 S.E.2d 94, 96 (Ct.App.1999). The appellate 

court's authority to review such a decision is confined to correcting errors of law unless 

the lack of legal or evidentiary basis indicates the circuit judge's decision was arbitrary 

ahd capricious. State v. Williamson, 356 S.C. 507, 589 S.E.2d 787 (Ct. App. 2003). 

As an initial matter, the judge committed an error of law by finding that appellant 

violated condition number six, forbidding the violation of any law while on .probation . 

. As the agent recognized, appellant did not violate his probation by committing murder. 

ROAp. 2, lines 12-23. Appellant had not yet begun ·his probation when the murder was 

committed arid thus revocation on this basis would be improper: State v. Proctor, 345 S.c. 

299,546 S.E.2d673 (Ct. App. 2001). In Proctor,' the defendant was granted a conditional 

release· from incarceration while serVing a five-year YOA sentence. He pled guilty to 

two counts of assault and battery of a high and aggravated nature. Id. at 300, 546 S.E.2d 

at 674. This Court held that the judge committed an error oflaw by fmding Proctor in 

6 
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violation of his probation since he committed a crime while conditionally released from a 

YOA sentence. That is, the Court held that probation does not begin until a person is 

unconditionally released. Id. Therefore, since appellant's probation had not begun when 

the murder was committed or when he was sentenced to . life in prison, it was an error of 

law for the trial judge to revoke his suspended sentence on this basis. 

Secondly, the trial judge's decision to revoke based on probation condition 

number one, which required that he report to his agent, was not based on an evidentiary 

showing that he violated his probation. The "authority of the revoking court should 

always be predicated upon an evidentiary showing of fact tending to establish a violation 

of the conditions;" State v. Hamilton, 333 S.C. 642, 648, 511 S.E.2d 94, 97 

(Ct.App.1999). Accordingly, "before revoking probation, the circuit judge must 

determine if there is sufficient evidence to establish that the probationer has violated his 

probation conditions." ld. at 648-649,511 S.E.2d at 97. Even though the circuit judge 

may not be required to find evidence of willfulness where the case does not involve the 

failure to pay f"mes or restitution, he must find sufficient factual evidence of the violation. 

ld. 

In appellant's case, there was no evidence that he failed to report to his agent on 

the "day of [his] sentencing or release, and as instructed by the Department" or that he 

failed to "make complete and truthful reports to the Agent." The state did not allege that 

he had been instructed to report and had failed to. ROA p. * (citation and affidavit). 

Instead, it appeared his revocation was predicated on the judge's fmding that-itwill be, in 

the future, "impossible for [appellant] to comply because of [his] incarceration." ROA p. 

7 



5, lines 21-22. Tqerefore, the revocation ofappeUant's suspended sentence was arbitrary 

and capricious because there was no evidentiary basis: . Hamilton; supra. 

8 

19 
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CONCLUSION 

Based on the foregoing, appellant's suspended sentence should be reinstated. 

This 4th day of December, 2006. 

Respectfully submitted, 

Eleanor Duffy Cleary 
Appellate Defender 

ATTORNEY FOR APPELLANT 

9 
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RESPONDENT'S STATEMENT OF ISSUE ON APPEAL 

Did the circuit court properly revoke Appellant's probation where a sufficient factual 
basis supported the decision that Appellant breached the conditions of his probation? 

._-

1 



RESPONDENT'S STATEMENT OF THE CASE 

Appellant was charged in Cherokee and Spartanburg Counties with ten (10) counts of 

burglary - second degree (non-violent) (95-GS-11-554, 95-GS-42-1837, -)838, -1841, -1842, -

1844, -1851, -1853, -1855, & -1862). On April 21, 1995, he waived presentment to the grand 

jury and entered an Alford plea to the charges. Appellant was sentenced by the Honorable L. 

Casey Manning to ten (10) concurrent terms of fifteen (15) years imprisonment suspended upon 

. the service of five (5) years probation, with probation to begin "after service of the YOA 

Sentence this date."l CR.p. 22- p.41). He was ordered to comply with the Department of 

Probatio~,.f.a.role and Pardon Services' (the Department's) standard conditions ofpr~bation 

including condition number one (1) which requires that he: 

[R]eport in person to the South Carolina Department of Probation, 
Parole, and Pardon Services' office within 48 hours of sentencing 
or release, and as instructed by the Department and [he] shall make 
complete and truthful reports to the agent. 

Appellant did not appeal his conviction or sentence. 

Appellant was subsequently charged with violating the conditions of his probation in the 

following respects: 

There is probable cause to believe the offender is unable to comply 
with conditions of his probationary sentence received on April 21, 
1995 due to the fact that the offender received a sentence of his 
natural life for Murder on April 13,2000 by the Spartanburg 
County Court of General Sessions. 

CR. p.8 - p.l1). On June 17, 2005, Appellant appeared at a probation violation hearing before the 

Honorable Gordon G. Cooper. At the conclusion of the hearing, Judge Cooper found Appellant 

I At the same proceeding Appellant was sentenced under the Youthful Offender Act to 
an indetenninate tenn of imprisonment not to exceed six (6) for grand larceny (95-GS-42-1852). 
He subsequently satisfied that YOA sentence and on August 7,2000, began serving the five (5) 
year term of probation described above. . 

2 
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had violated the terms of his probation by placing himself voluntarily in a position by-which it is 

impossible for him to comply with those terms, specifically the terms of paragraph one (1). The 

court revoked probation in full, reinstated the fifteen (15) year suspended sentence, and 

converted restitution owed to civil judgments. (R.p.5, line 19-p.6, line 7). In written orders 

issued the same day, the probation court found Appellant had violated several conditions of his 

probation and revoked his probation. (R. p.12 - p.21). Appellant timely filed a notice of intent to 

appeal his probation revocation. This Final Brief of Respondent follows. 

I .. "'! . 

3 



ARGUMENT 

The circuit court properly revoked Appellant's probation where a 
sufficient factUal basis supported the decision that Appellant 
breached the conditions of his probation. . 

Appellant contends the circuit court erred in revoking his probation because there was no 

evidentiary basis for the revocation and because the revocation was based on an error of law. 

The State submits this argument should be dismissed on several grounds: 

Initially, the State.submits the argument now raised by Appellant is not preserved for 

appellate review because it w~ neither raised to nor ruled upon by the rivbcation judge. S~ 

State v. Hamilton, 333 S.C. 642, 648,511 S.E.2d 94, 96 (Ct. App. 1999) (challenge to validity of 

probation revocation must be raised to and ruled upon by'the revocation judge to be preserved for 

appellate review): . At the probation revocation hearing, Appellant agreed he could not comply 

with his conditions of probation because he was currently incarcerated. He did not contest that 

he had failed to comply with basic probation condition such as' failUre to report; rather, he argued 

any deficiencies in this regard could not be violations because they were not willfuL' (R.p.3, lines 

5-12). The S tate submits that afi.er failing to challenge the existence of the charged probation' '. 

violations and simply choosing to' argue that they could not be·violations beta~se they ~ere not 

willful, Appellant should not be 'pennittecl to now alter his argument to challenge the very 

existence of facts and allegations previously acknowledged. Thus, this argument is 'not preserved 

for review. In any eyent, the State submits the argument is.without merif.· 

The d~cision to revoke probation is addressed to the discretion of the circuit judge. 

Hamilton. supra; State v. White, 218 S·.C. 130,61 S.E.2d 754 (1950). The appellate court's 

authority to review ~uch a decision is confmed to correcting errors of law unless the lack of a 

4 
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legal or evidentiary basis indicates thl:?,.circuit judge's decision was arbitrary and capricious . 

. Hamilton,supra. Probation is a J;l1atter of grace; revocation.is the means to enforce the 

conditions of probation. Id. However, the authority ofthe revoking court should always,be 

predicated upon an evidentiary showing of fact tending to establish a violation of the conditions. 

rd. Thus, before revoking probation, the circuit judge must determine if there is sufficient 

evidence to establish that the probationer has violated his probationary conditions. M.,. It is only 

when probation is revoked solely for failure to pay fines or restitution that a finding of 

willfulness is mandatory. Hamilton, supra. 
... ~ .. 

. ~ Appellant was charged with an overall failure to comply with his conditions of probation 

as a result of a life sentence he was, and still is, serving for murder. (R.p.8 - p.ll, p.42 - p.43). 

At the revocation hearing, Appellant admitted that his life sentence had resulted in ·his failure to 

do"a lot of things" he shoul~ be doing on probation, specifically no~g that "he can't report." 

(R.p.3, lines 5-12). The State submits that since Appellant didn't contest the substance of his 

violations, instead arguing they were simply not willful, there was a sufficient factual basis to 

support the revoc;ition. Hamilton, supra. Furthermore, ;since the revocation was not based solely 
.......... 

on Appellant's failure to pay his fines and fees, no fmding of willfulness was required. M.. 

In addition, regarding Appellant's claim that the lower court committed an error oflaw by 

,..S: ... · basing the revocation in part on a finding that Appellant violated a state law, the State submits 

the claim is without merit. Although the murder itself did not occur during the term of probation, 

the resulting sentence and incarceration which directly resulted from that conviction did; 

therefore, Appellant's revocation for a violation of a state law should stand. In any event, even if 

the probation court's order on this ground was an error of law, iUs immaterial because the 

5 

... " ...•. ;, 
.t.. ...... 

. ........, 
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revocation was also based on other grounds~ State v. Allen, (S.C. Sup. Ct. August 21; 2006) 

(Shearouse Adv. Sh. No. 33 at 45); State v. Williamson, 356 S.c. 507,589 S.E.2d 787 (Ct. App. 

2003). In conclusion, the State submits that Appellant's probation revocation should be 

"':"~l:;fi- ed .,. iU. lrII1 • 

..~: . 

"!;JiIJt.i. • .... -,.- '~ ... 

6 
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CONCLUSION 

For all of the foregoing reasons, the State respectfully requests that the probation 

revocation be affirmed and that the Appellant,' s appe_al be dismissed. 

Columbia, South Carolina 
October 27, 2006 

......... 

7 

Respectfully submittt:~, 

J. Benjamin Aplin 
Assistant Chief Legal Counsel 

South Carolina Department of 
Probation, Parole, and Pardon Services 
P.O. Box 50666 
Columbia, SC 29250 
(803) 734-9220 

o a 
' ~ BY: .~ , 

,TJ.Be~pnn 
Assistant Chief Legateounsel 

-- ...... 

-:. . 

.' . 
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PER CURIAM: In 1995, appellant was sentenced under the Youthful 
()ffender Act (YOA) to an indetenninate term of imprisonment not to exceed 
six years for grand larceny. At'the same time, appellant was also sentenced 
tl) concurrent terms· of fifteen years imprisonment, suspended upon the 
service of five years probation, for ten counts of second degree burglary. The 
:probationary period was to commence after appellant servedhis'YOA 
sentence. . Before the probationary period commenced, however, appellant 
'Vas sentenced· to life imprisonment for murder. Because appellant's 
commissiori of the offense of murder prevented him from complying with the 
conditions of his probation for second degree burglary, the State sought and 
received- a revocation of his probation. 

Although appellant does not argue, oil appeal the precise issue he 
presented in the trial court, the essence of his position is that he did not 
"willfully" violate the conditions of his probation because he was 
incarcerated for murder. Appellant argues, for example, he· did not 
'"'willfully" fail to report in person to the Department of Probation, Parole and 
Fardon Services, which was a condition of his probation, b~cause his 
incarceration for murder prevented him fromdo~g so. .Appellant's po·sition, 
even if preserved, is transparently specious .. :We. affirml purs~tt6 Rule 
220(b)(2), SCACR, and the following authorities: State v. McCray, 332 S.C. 
536, 542,·506 S.E.2d 301, 303 (1998) (noting a party cannot·argue one 
ground at trial and another on appeal); State v. Lee, 350 S.C. 125, 130, 564 
S.E.2d 372, 375 (Ct. App. 2002) ("In the absence of capricious or arbitrary· 
exercise, the discretion of the court·· in.: revoking probation· will· not·. be ... : 
disturbed on appeal."); and State v~ Hamiltbn,333 S.C. 642, 649, 51(S.E.2d . 
94, 97 (ct. App. 1999) ("It is only when probation is revoked solely for 
failure to pay fines or restitution that a fmding of willfulness is mandatory. '') 
(emphasis in original). 

AFFIRMED. 

ANDERSON, KITTREDGE, and SHORT, JJ., concur. 

1 We decide this case without oral argument pursuant to Rule 215, SCACR. 

"' 
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\!l:bt ~i.lutb QCaroltna (!Court of ~ppeaI5 

KENNETH A. RlCHSTAD 
CLERK 

V. CLAIRE ALLEN 
DEPUTY CLERK 

The Honorable Marcus W. Kitchens 
180 Magnolia Street 
PO.Box 3483 
Spartanburg, SC 29304-3483 

Re: 

April 20, 2007 

REMITTITUR 

POST OFFICE BOX 11529 
-COLUMBIA, SOUTH CAROUNA 29211 

1013 SUMTER STREET 
COLUMBIA. SOUTH CAROUNA 29201 

TELEPHONE: (803) 734-1890 
FAX: (S03) 734-1&39 
www.sccourts.org 

TheState v. Stoudemire, Hazel 
1995-GS-ll-00554 1995-GS-42-01842 

. 1995-GS-42-01837 1995-GS-42,;,OI844 
1995-G8-42;.01838 1995-GS-42-01851 
1995-GS·A2-01841 . 1995-GS-42-01853 

1995-GS-42-01855 
1995-GS-42-01862 

Dear Mr. Kitchens: 

The above referenced matter is hereby remitted to the lower court. A copy of the judgment of 
this Court is attached. 

Sincerely, 

~/.~ 
Kenneth A. Richsiad 

Clerk of Court 

KARltf 

cc: Appellate Defender Eleanor Duffy Cleary 
Bc;:n Aplin, Esquire . 



Full name and prison number. if any. of applicant. 

APPLICATION FOR 
v. 

POST-CONVICTION RELIEF 

INSTRUCTIONS - READ .CAREFULL Y 

In order for this application to receive consideration by the Court, it shan be in writing (legibly, 
handwritten, or typewritten). signed by the applicant and verified (notarized), and it shall set forth in 
concise form the answers to each applicable question. Ifnecessary, applicant may furnish his answer to a 
particular question on the re~erse side of the page or on an additional page. Applicant shall make it clear 
to which question any such continued answer refers. 

Since every application must be sworn to under oath, any false statement of a material fact therein 
may serve as the basis of prosecution and conviction' for perjury. Applicant should, therefore, exercise 
care to assure that all answers are true and correct. . 

If the applicant IS taken in fo~a pauperis, it shall include an affidavit (attached at the .back of the 
form) setting forth information which establishes that applicant will be unable to pay the fees and costs of 
the proceedings. When the application is completed, the original shall be mailed to the Clerk of Court for 
the County in which applicant ~as convicted . 

. 
I. Place of detention -#i-=~",-,f--(,",,~ ·---"C;; __ ·.L.I'...!..r ..... ·~ .... '....::· \. ......... f..<, .. • .... 0""' ... ""'''' ..... :t...l.I--,ox=....c&::::..o:.·A .......... • ..... f=s.<'<:..o.· t~, .... '4"" .... "'--_______ _ 

2. Name and.lo~at.ion ~fCourt whi~hil!lposed sentenc~ »<ja&:c1a .... by? C;4 4C-::>" .t:y 
WiwV'" U.,.J<'· (: t4' .,v'G--CAj. !:c> €Clo..v:C 

3. The indictment number or numbers (if known) upon which and the offenSe or offenses for which 
sentence was imposed: 
(a) 15 -GS-k-S,f</ , 

(b) ______ ~--------------------__ ----------------__ 
(c) ____________________________________________________ ___ 

4. The date upon which sentence was iinpose~ and th~ terms of the sentence: 

(a) __ -.:...1...J..F-!t'?...:::., ..... ...L./'--/_z.._~'__'/'_·q.e_· .,c...~L~·_· _~ __ ~ __ ~ _______ _ 

~)------------------------~----------------~----
(c) ____________ ~~~ ____ ~ ____ ~ __ ~ ________________ ___ 
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5. Check whether ,a finding of guilty was made 

(a) after a plea of guilty ______ ~ ____ _'_ ___________ _ 

(b) after a plea of not guilty ___ ~ _________________ _ 

, (c) after a plea of nolo contendere _....;V'~_. __________________ _ 
6. Did you appeal from the judgment·of conviction or the imposition of sentence? .JiI1I.r' 

;/ 

7.' If you ~nswered "yes" to (6),.list . 

(a) the name of each Court to which you appealed: 

1. 7& ~~i: L~~ Bff<T4!lr 
11. 

~ (.n 

·8 -n 
:x :s;-(, 

~ ..." ;;C,-

:::0 m jim 
~ X'::O'T! 

N (l:)~"": 
~ ;;;;a cor 
--i 

:;o-."1rn 

:i C)("jCi 
("') 

0 0 
:I: oc::. 
rT\ ~, c:~ z: --' --(J) (:) --I 

--' =S 

111. 

(b) the result in.each such Court to which you appealed: 
~.-?? . d 

tJ-' <';'yt:;!F i. 

11. 

iii. 

(c) the date of each such result: 

i. »~l.:tk-d 1'1#., . ...,/1 2 ~w?_{:;lecl,~/l~, (00/ , ,. 7 -
ii. 

lll. 

(d) if mown, citations of any written opinion or orders entered pursuant to such results: 

i. .#4-1 

n.· ,.V/ri . 

iii. ,v'k'l. , 

8. If you answered "no" to (6), state your reasons for not so appealing: 

(a) /vL/i 

(b) .", 4 .J 

(c) <.£,o/,/ 

9. State concisely the grounds on which you base your allegation that you are being held in custody 
unlawfully:. . 

(a) . ·rAJI.:..-"~4 c j.,Vcr:-vc;;:.£C tJrC I~c.:/h Ii;£ C.,,·!(>·· .. ·jC I 
(b) EX. POft Heta (.~ 16/1/1;..0;; ·v,t~ht=/,,="<,kJz . 

,'. 

(c) ____ ~ ________ ~ __ ~ ____________ ~-------------------



r 

10. State concisely and in the same order the facts which support each of the grounds set out in (9) 

(~--------------------~-----------------------------

~)----------------------------------------------

(c) ________ ~ ____________ ~ __________________________ _ 

11. Prior to this application have you filed with respect to this conviction S:J V' 
ai .... .t 

(a) any petition in a State Court under South Carolina Law? ~ '"TI ~p 

. :?~ls C~c..rr-r ~ ~ ~~1l 
---4~~-r~~~~~--~~~~--~~--~~------------------~~r~~~~w~r 

(b) any petitions in State. or Feder!ll Courts for habeas corpus or·post-conviction relief? :. -oJ ~""'fTI 
o -0 Pc->O 

~ . .:I: :x ng 
--------~-2~------------------------------------------~I~~~~ra~~g=~ 

(~) any petitions in the United States Supreme Court for certiomri other than petitions, if~y,;; ~-
already specified in (7) JV'O ...., 

(d) any other petitions, motions or applications in this or any other Ceurt? 

Ad· 
12. If you ans~ed "yes" to any part of (11), list with respect to each petition, motion or 

application: 

(a) the specific nature thereof: 

i.· 11k rTA7e orC$vlif C4t!atwtIiN tlk ~t or=: fP~/s 
n. "'1.cf>CEI~ {?C hkah.ool 
111. 

iv. 

(b) the na~e and location of the Court.in which each was fUed: . 

1. ~. 7"er ; e~.,C·.j, De: t9ft2e:-a>I...r 
11. 

111. 

IV. 

(c) the disposition thereof: 

1. cr=CJ"r~d 
ii. 

Ill. 

iv. 
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(d) the date of each such disposition: 

I. ~;"",/~kJ 1lf'r,4 21 2007 '-AltZd tro-i Y; 2&lc:Z 

11. 

iii. 

iv. 

(e) if known, citations of any written opinions or orders entered pursuant to each ·such dispoSition: 

i. 4fS!9U ~PvI":J .mde: ?-lSj .J'Cri Cd . 
11. 

Ill. 

iv. 

13. Has any ground set forth in (9) been previously presented to this ·or any other COUrt, State or Federal, 
, in any petition, motion or application which you have filed? _. _~A/2-",,-,' ~,, _________ _ 

14. !fyou·answered "yes"to (13), identify: 
(a) which grounds have been presented: 

1. /V/A. 
ii, 

iii. 

. (b) the proceedings in which each ground was raised: 

i. cv/d 
11. 

lll. 

:X' 
;po 
:::0 
C"') 

::,11:; 

-rl 
C"') 

:::t: 
~ x 
CJ) 

r-.2 <..' c::t c::. -" CD l>,; 

~ ::Or 

~rT\ QJ z~...,-: 
N CD -....J cor 

;:Q""rn 
-0 CJnr. 
:z (")9-

r:1 g~ :1:-' 
(:) ~ ...... '""' 

15. If any ground set forth in (9) has not previously been presented to any Court, State or Federal, set 
forth the ground, and state con~ise1y the r~sons why such ground has· not previously be.en presented: 

. (a) ________________________________________________ ' __ . ________ ___ 

(b) ______________________________________ ~ ______________ ___ 

~) ---------------------------------------------------------
16. Were you represented by an attorney at any time during the course of: 

(a) your arraignment and plea? _ .... M'-.c:::::""""-£'-________ --'-__________ _ 
(b) your trial, if any? ___ ~-....:.~_~=..:;f" ______________________________ _ 

(c) your sentencing? ___ -..,Yk"-''O'';;;',L"C __________ -----------'---__ 

(d) your appeal, if any, from the judgment of conviction or the imposition of ~entence? 

j/q 
(e) preparation, presentation or consideration of any petitions, motions, or application with respect to 
. this conviction, which you filed? .t~- . 

----~~--------~---------------------
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17. If you answered "yes" to one or more parts of (16), list: 

(a) the name lUld address c>f each attom,ey. who rcprCSentoo you 

i. .Ws:a,v Q{(!-,J't¥I:/' /l4?'C pc;GevsA=r-• 
ii. Ek-.Atv-w- ~~ C/~I qpe;J~ P~:k 
Ill. 

(b) the proceedings at which each such attorney represented you: 

1. ·zc,'A11 
ii. 

iii. 

18. State clearly·the relief you seek in filing this application. 

70 ~Wek JH« aq,.re: tined Cr;<A02C f in t9 <=/7/'11 

~7~c ~ 
t:, 

19. Are you now under sentence from any other court that you have not chaIlengedi = 
. J:>i-'" AVO, ~. rn 
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STATE OF SOUTH CAROLINA ) 
) 
) 

VERIFICA nON 
COUNTY OF 1'oAr'/~t.h-q r I' 

I, ",r-bev k~ /~lJf't?ZtZ::- ( .. , being duly 
sworn upon my oath, depose and say at I have subscnbed to the foregoing application; that I know the 
contents thereof; that it includes every ground known to me for vacating, setting aside or correcting the 
conviction and sentence attacked in this application; and that the matters and allegations therein set forth 
are true. 

--._---' 20 . 

;o-."lfTl 
. ~ ~ ~nO 
'APPLICATION TO PROCEED WITHOUT PREPAYMEN~ :J: og 

OJ? CO~TS AND AFFIDAViT . ~ .~ ~~ 
IN SUPPORT THEREOF ~ .~ ~ 

I, ~ ~d':./oan£ t;? . . , hereby apply for leave to 
proceed in this action without prepayment of fees or costs orsecurity therefor. In support of my 
application I declare under penalty or perjury that the following facts are true: 

(1) 

.(1) 
therefor. 

I am the applicant in this action and I believe I am entitled to redress. 

. Because of my poverty I nm·unable.to pay tbe"cdsts of proceeding or give securitY 

PU/frJUfJrJT to. z..<? UJC /7'1b 

.:z flr-Arr~ Up p~~ olJT/I 
..5:£ 11~!d~~ ft!(),X& 
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STATE OF SOUTH CAROLINA 

COUNTY OF SPARTANBURG 

Hazel Stoudemire, #220501, 

Applicant, 

v. 

State of South Carolina, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 

.) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
FOR THE 7TH nJDICIAL CIRCUIT 

Case No.: 2008-CP-42-1056 

AMENDED 
RETURN AND MOTION TO DISMISS 

In response to the post-conviction relief application filed February 27, 2008, the 

Respondent would show this Court: 

1. 

The Applicant is presently confined in the South Carolina Department of Corrections 

pursuant to orders of commitment of the Clerk of Court for Spartanburg County. In April 1995, 

the Applicant was charged in Cherokee and Spartanburg counties for ten (H» counts of burglary 
. ." '. ..' 

- 2nd degree (non-violent) (1995-GS-II-554, 19~5-GS-42-r837, -1838, ~1841, -1842, ~1844, -
1851, -1853, -1855, & -1862). On April 21 1995, the Applicant, after waiving presentment to 

the grand jury, entered a plea Pln'Suant to Alford v. N.C. Upon infonnation and belief Applicant 

was represented by counsel from ili:e law fum of Bryant and Devine at the plea. Applicant was 

sentenced by the Honorable L. Casey Manning to fifteen (15) years suspended upon the service 

oHive (5) years probation and reStitution. Subsequently, Applicant was charged with violating 

probation as a result of failure to comply with conditions of probation due to the life sentence he 

received for murder on April l3, 2000. He was represented by Jason Chehoski, Esquire, at the 

probation revocation hearing. On Jlme 17, 2005, the Honorable Gordon O. Cooper revoked 

Applicant's probatioh in full. 

. _ . P.!l~ .. LoL8. ___ . __ . . __ _ 



" '" ...... - .... " 
" " 

The Applicant appealed and the matter was affinned by the South Carolina Court of 

Appeals on Apri14, 2007. State v. Stoudemire, Up. Op. No. 2007-UP-1S0 (filed April 4, 2007). 

The Applicant was represented on appeal by Eleanor Duffy Cleary. 

II. 

In his current application for post-conviction relief the Applicant alleges that he is being 

held in custody unlawfully for the following reasons: 

1. Ineff.ec:tive Assistance of Appellate Counsel; and 

2. "Ex Post Facto Clause Violationing." 

For the purpose of this Return, the Respondent i:nco~rates "the Clerk of Court records, 

the South Carolina Department of Corrections' records, and the Applicant's direct appeal 

records. The Respondent reserves the right to amend this Return and Motion to Dismiss upon 

receipt of any relevant materials. 

III 

To the extent Applicant attempis to challenge his 1995 plea, the Respo~dent subinits that 

this Application for Post-Conviction Relief should be summarily dismissed for failure to comply 
. \! 

with the filing procedures of the Uniform Post-COnviction Procedure Act. S.C. Code Ann. §17-

27-10, et.~. 

S.C. Code Ann. §17-27-45(a) reads as follows: 

An application for relief filed pursuani to this chapter must be filed within one year after 
the entry of a judgment of conviction or within one year after the sending of the remittitur 
to the lower court from an appeal or the filing of the final decision upon an appeal, 

" whichever is later. 

The South Carolina Supreme Court has held that the statute of limitations shall apply to 

all applications filed after July 1, 1996. Peloquin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996). 
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l" 
1. 

i:-' 
~. ".:. 
j" . 

f .-. 
t· ... ~ 

The Applicatit was convicted .of the cffense(s) he challenges in this Application .on April 21, 
; 

1995. This Application was filed on February 27, 2008, which was more than twelve (12) Years 

after the one-year statutcry filing period had expired. 

A motion fcr summary judgment may properly be used to raise the defense of statute of 

limitations. McDonnell v. Consolidated School District: of Aiken. 315 S.C. 487,445 S.E2d 638 

(1994). In addition, S.C. Code Aim. § 17~27-70(c) (1985) authoriZes the Court to "grant a 

motion by either party for summary disposipon o-f·{an] application when it appears' froIii- the' . 

pleadings ... that there is no genuiile iSSneof m~ fact and the moving party is entitled t.o 

jutlginent as a matter of law." Therefore, the Respon4ent requests that this CoUrt ~arily . . . 

dismiss the application for post conviction relief for failure to file within the time mandated by 

the PcstConviction Procedure Act. . 

. IV. 

To the extent Applicant attempts to challenge his 1995 plea, the Respondent submits that 
. . 

the doctrine-.of lach.es also bars the- Applic3nt from ~sihg thes.e· ~eg9.tions. in. ~ post-conviction . .-, . 

relief application. The Applicant has filed this application nearly thirteen (13) ye'ars after he was 

convicted Absent some explanation or justific::ation for the delay in seeking· post-conviction 

reliet lacb.~ will preyent an Applicant ~ see~ collateral 'reyiew .of his conviction, 

especially where the delay affects the availability .of evidence to refute the applicant's claims . 

McElrath v. State, 276 S.C. 282, 277 S.E.2d 890 (1981); Honeycutt v. Ward. 612 F.2d 36 (2nd 

Cir. 1979). Whitehead v. State, 352 S.C. 215, 574 S.E.2d 200 (2002). 

. To. ensure finality of litigation, our courts require reasonable diligence in pursuing 

collateral relief. This requirement "guards the state's legitimate expectation that it will not be 

called upon without due cause, to defend the integrity of convictions that occurred many Years 

. -7-'-':" . __ .. _ -_ .... - _.r~~.3Jtf8 .. -.- - . 
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ago, where records and witnesses are no long~ available." McElrath, 276 S.C. at 283. Rule 9(a) 

. . 

of the Federal Habeas Corpus Act recognizes :the doctriile of laches. The Rule states in pertinent 

part: 

A petition may be dismissed if it appears that the state of which the Respondent is 
an officer has been prejudiced in its ability to respond to the Petition by delay in 
its filing unless the Petitioner shows that it is based on grounds of which he could 
not have had knowiedge by the exercise of reasonable diligence before the 
circwnstances prejudicial to the state occurred. 

Furth~ore the South Carolina legislature. has recognized this problem and instituted a 

one-year slatuteoflimitations: See.S.C. Code~§17-2745(a). 

The Applicant's delay has greatly .prejudiced the. Respondent. A transcript of the 

Applicant's plea is most likely now unavailable. If the Applicant had sought post-conviction 

relief within a reasonable time after his plea, neither of these problems would exist. Therefore, 

the Court should summarily dismiss the Application based on the Applicant's lack of diligence in 

processing his claim for relief. 

. .y. 

The allegation that appellate counsel was ineffective is without merit. Respondent 

contends that the Applicant's appellate cotinsel rendered adequate assistance and provided 

repr-esentation wiihin the nmge of competence r~uired by appellate attorneys. 

A defendant is constitutionally entitled to the effective assistance of appellate counsel. 

Evitts v. Lucey, 469 U.S. 387, 105 S.Ct. 830 (1985). Where ineffective assistance of appellate 

counsel is alleged, the Applicant must shOw that appellate counsel's performance was (1) 

deficient; and (2) that there was prejudice from the appellate counsel's deficiency.· Southerland 

v. State. 337 S.C. 610, 524 S.E.2d 833 (1999). To be effective, appellate counsel must give 

assistance of such quality as to make appellate proceedings fair. Id. Appellate counsel must 

••• _. _______ u. __ •••• _._._. _J~age1.Qf.~ ... _ ........ _._ . _ ... u. ___ ··· m ••• ------ -.-- • 
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provide effective assistance but need not raise every non-frivolous issue presented by the record. 

Id. Appellate counsel has a professioIial duty to chOose' among potential issUeS accordiDg to. their 

merit. Jones v. Barnes, 463 U.S. 745, 103 S.Ct. 3308 (1983). Where the strategic decision to 

exclude certain issues on appeal is based on reasonable professional judgmeht, the failure to 

appeal all trial errors is not ineffective assistance 'of counsel. -Griffui-v. Aiken, '775 F.2d 1226 

(4th Cit. 1985). 

When a claim of ineffective assistance of appellate ' counsel is based upon failure to raise : . 

viable issues? the' court must examine the reco~ to determine "whether appellate Counsel failed 
, , 

~o. present significant and obvious issues on appeal. it Gray v. Greer, 800 F.2d 644, 646 (7th Cir. 

1986). Generally, th~ presumption of effective assistance of counsel will be overcome only 

when the alleged ignored issues are clearly stronger than those actually raised on appeal. Id. 

The Respondent submits' that the Applicant cannot satisfy either requirement ef the 

Strickland v.Washington test with regard to. the ineffectiveness claims against appellate counsel. 

l:!owev«, the allegation of ineffective, aSsfstancc:of appellate coUJ?S~l'pro.bably"rais~ questions 

of fact that cannet be conclusively refut~ by the record. The, Respendent requests an 

evidentiary hearing to fully resolve this issue. Sh8Iper v. State, 279 S.C. 264, 305' S.E.2d 247 
, 

(1983). 

. VI. 

In a post-conviction relief proceeding, the Applicant bears the burden of proving the 

allegations in their appliCation. Butler v. State, 286 S.C. 441, 334 S.R2d 813 (1985). Where 

ineffective assistance ef counsel, including probation revocation counsel, is alleged as a ground 

for relie£: the Applicant must prove that "cowisel's conduct so. undennn'J.ed the proper functiening 

ef the adversarial process that the trial cannot be relied upon as having produced a just result." 

, _." _,~~2 9f~" __ , " "'--
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Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); 

Butler. 334 S.E.2d 813. 

The proper measure of performance· is whether the attorney provided representation 

within the range of competeD.ce required in criminal cases. The courtS presume that col.UlSel 

rendered adequate assistance and made all significant decisions in the exercise of reasonable 
[ 

professional judgment Stric.1dand, 80 LJ~d.2d 674. The Applicant must overcome this 

presumption in order. to receive relief.. Cherry v. State, 300 S.C. 11 S, 386 S.E.2d 624 (1989). 
)' .. 

A two-pronged' test is used in evaluat:htg allegations of ineffective a$sistance of counsel. 

First, the Applicant must prove tPat counsers performance w~ deficient. Under this prong, 
. . 

attorney performance is measured by its "reasonableness under professional nonns." Cherry, 

300 S.C. at 117, 386 S.E.2d at 625, citing Strickland. Second; eounsel'sdeficient performance 

must have prejudiced the Applicant such that "there is a reasonable probability that, but for 

counsel's unprofessional errors, the result of the proceeding would have been different." Cherry, 

300 S.C:~t i17~i:8~ i86·S.R2d at 625. 

A revocation hearing addresses two i~es: whether the probaQ.oner violated a condition 

of probation, and whether ~ Violation wm~ts revocation. Black v.' Romano, 471 U.S. 606, 
. ~ .. . 

105 S.Ct. 2254, 85 L.Ed. 2d 636 (1985); Moirissey v. Brewer, 408 U.S .. 411~ 92 S.Ct. 2593,33 . . .., 

L.Ed. 2d 484 (1972). If the evidence tends to: show a violation of the conditions, then revocation 

is an appropriate means of enforcing the probationary sentence. State v. Clough, 220 S.C. 390, 

68 S.E.2d 329 (1951); State v. McCray, 222 S.C. 391, 73 S.E.2d 1 (1952). 

Due the nature of the revocation hearing, the SIxth and Fourteenth Amendments do not 

provide per se right to counsel. Gagnon v. Scarpelli, 411 U.S. 778,93 S.Ct 1756,36 L.Ed.2d 

656 (1973). Nevertheless, in South Carolina, Rule 602(a), SCACR requires the appointment of 

.. _. _._ ._ .'. _ ... ___ ... _ .. f_~.Qj)f8 .... '.' .. 
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pra~~~tes,~~~P,~~, ,ri!W~,',· tlle cowt;s have used the 'Strickland test to 'evaluate claims·of 
... : " .......... , .... :. :.,:-:.:: ... :. .... : ........... ,: .. :::.. ' ............... :. ","::,'" .... '" .... '"'' ... . 

·inetf~Y~.~si~~~J~f~~~ti(>D,.r~y~~ljori~co~el.Strickl~~·;;v.\V~~~tb,466U,S;, 66.8,· 

104 S.Ct2052,2064,:80 L.Ed2d 674,692(1984); See, e.g., UnitedSfutesv.Wreri, 682F.supp. 
. . . 

:. . 

1237 (S;D:Ga. 1988j.<However; since aprob~tion hearing is not a formal'adversarial proceeding, 

"the Court mllSt review. coUnsel's perrorinance in light of the particular type of proceeding 

evidenti~ h~t6;fully reSolve this ;~e. seeShaq:)erv.State, 279 S.C. 264, 305 8.E.2d 

247(1983). 
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. to;(ijsad:Vab.~etlieoffender; 'Stafe\r;;iIlrlett, 302 s.c. 1'69, 171,394 S.E.2d 486, 
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Applicant offers no additional facts or details as to the alleged violations of the ex post 

facto clause and how those violations disadvantaged him. Therefore, the respondent moves for 

summary dismissal pursuant to South Carolina Code Ann. §17-27-70 on the basis that there is no 

genuine issue of material fact which would necessitate an evidentiary hearing and that this 

allegation should be dismissed as a matter oflaw. 

Vill . 

. The Respondent denies each allegation that is not expressly admitted, qualified or 

explained. 

. IX. 

WHEREFORE, Respondent moves for an evidentiary hearing solely on the issue of 

ineffective appellate counsel and moves to summarily dismiss all other allegations. 

Qc~ [&,2009. 

Respectfully submitted, 

HENRY DARGAN McMASTER 
Attorney ~~eral . 
, . 

JOHN W"'M~INTOSH 
Chief Deputy Attorney General 

SALLEY W. ELLIOTI 
Assistant Deputy Attorney General 

BY:.~~~ 
ATT~S FORRE PONDENT 

Office of the Attorney General 
P.O. Box 11549 
Columbia, SC 29211 
Telephone: (803) 734-3737 

~age 8 of~ 
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STATE OF SOUIH CAROLINA 
CDUN1Y OF SPARTANBURG 

) 
) 

INnIE CDURTOF CDMMONPLEAS 
SEVENIHJUDlOAL ORCUIT 

Hazel Stoudemire, ) 2008-CP·42·1056 
) 

Applicant, ) 
) 

vs. ) CERTIFICATE OF SERVICE BY MAIL 
) 

State of South Carolina, ) 
) 

Respondent. ) 
) 

1. I am an employee of the Respondent in the above-captioned action. 

2. Regular communication byrnail exists throughout the State of South Carolina and that this is 
a proper cm:lllmtance of setvice by mail 

3. I have this day served a copyof the Respondenrs .Amended Retuin and :MOtion to Dismiss in 
the above-captioned matter on the following.person(s) by depositing same in the United States 
mail, postage prepaid: 

AlexandriaM. Wo}f;Esquire 
Gillie A. ChuJes· ILC .. , . 

1247 Boiling Springs Road 
Spartanburg, South Carolina 29303 

DA'ffiD this 16111 day of October, 2Q(JJ. 



i STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS 

COUNTY OF SPARTANBURG 2008-CP-42-1056 

HAZEL STOUDEMIRE, 

Applicant, 

-vs-' TRANSCRIPT OF RECORD 

THE STATE OF SOUTH CAROLINA, 

) 
) 

) 
) 
) 

) 

) 
). 

) 

) 

) 
.. copy Respondel!~ 

Ordered: AprilS, 2010 
Delivered: June 22, 2010 

B E FOR E: 

November 4, 2009 
Spartanburg, South Carolina 

THE HONORABLE WILLIAM H. SEALS, JR., Presiding Judge. 

A P PEA RAN C E S: 

MS. ALEXANDRIA WOLF, Esquire 
Attorney for the Applicant 

MS. SALLEY W. ELLIOTT, Esquire 
Assistant Attorney General for the Respondent 

Pamela Faucette 
Circuit Court Reporter 

PAMELA FAUCETTE, CVR - (864) 574-9534 or (336) 260-2864 
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HAZEL STOUDEMIRE PCR - 11/4/09 

November 4, 2009 

Page 3 

10:51 A.M. 

THE COURT: All right. Ms. Elliott, are you ready 

for the next case? 

MS. ELLIOTT: Yes, your Honor. We're calling Hazel 

Stoudemire next. And I noticed Counsel was here. She 

may be speaking to him. And I believe they are bringing 

him in now. 

(Applicant bought into the courtroom.) 

(Off-the-Record Discussion) 

THE COURT: All right. Go ahead. 

MS. WOLF: If we could have just one moment, your 

Honor. 

THE COURT: All right. What case is this that we're 

going to hear? 

MS. ELLIOTT: Your Honor, this is Hazel Stoudemire. 

It is the first case on the roster. 

THE COURT: Thank you. 

(Off-the-Record Discussion) 

MS. WOLF: If we could have another moment. 

THE COURT: Sure. 

MS. WOLF: I apologize. 

THE COURT: Sure, that's fine. 

MS. ELLIOTT: Your Honor, this is Cory Hazel 

Stoudemire vs. The State (phonetic). It is a post­

conviction relief application challenging a two thousand 

PAMELA FAUCETTE, CVR - (864) 574-9534 or (336) 260-2864 
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HAZEL STOUDEMIRE PCR - 11/4/09 Page 4 

and five (2005) probation revocation for charges for 

or convictions and sentences initially entered in April 

of 1995. 

He violated conditions of -- or was found to have 

violated the conditions of probation by subsequently 

being convicted of a murder offense. Probation was 

revoked in full and ordered to run concurrently with the 

murder sentence. 

And Mr. Stoudemire thereafter appealed that -- that 

to the Supreme -- the Court of Appeals. The Court of 

Appeals affirmed the lower court's revocation of 

probation. 

They are before Your Honor today to challenge to the 

probation revocation. And Mister -- Mr. Stoudemire has 

also thrown in some of the -- some references to his 

murder conviction and sentence. 

And we would submit that he has already been though 

a peR on his murder conviction and sentence. And post­

conviction relief is concluded on that although I believe 

he may have filed a new application successively that is 

pending now. 

But this application appeared to pertain only to the 

probation revocation. Any challenges to the murder 

conviction, if that's what he's trying to' do, should be 

dismissed under the statute of limitations and because 

PAMELA FAUCETTE, CVR - (864) 574-9534 or (336) 260-2864 
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HAZEL STOUDEMIRE PCR - 11/4/09 Page 5 

it's successive. 

And the only allegation he has raised in -- the 

allegations he has raised in this application have to do 

with ineffective assistance of appellate counsel and an 

ex post facto (phonetic) violation. 

And the State submits that the ex post facto 

violation is a direct appeal issue. He should have 

raised it at the probation revocation. 

I am not sure exactly what it is. He doesn't 

specify what the violation is. But we would submit that 

that's a matter for direct appeal and not post-conviction 

relief. 

So, weare present with opposing counsel ready to 

litigate that issue. However, Your Honor, I did want to 

put on the record that it's my understanding that post­

conviction relief counsel, Ms. Wolf, is a part-time 

public defender. 

Well, actually, that is not going to be an issue in 

this case because she is a part-time public defender. 

Mr. Sto'udemire was represented by a member of the 

public defender's office at the time of the probation 

violation. But the only claim in this matter is 

appellate counsel, and appellate counsel is not 

associated with the public defender's office. 

So, that shouldn't have any effect because he hasn't 

PAMELA FAUCETTE, CVR - (864) 574-9534 or (336) 260-2864 
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HAZEL STOUDEMIRE PCR - 11/4/09 Page 6 

raised claims against the probation revocation counsel. 

THE COURT: All right. So, you made a motion --­

MS. ELLIOTT: To dismiss all claims except for the 

ineffective assistance of 'appellate counsel issue as to 

the probation revocation proceeding. 

THE COURT: All right. Any reply to that, Ms. Wolf? 

MS. WOLF: Thank you, Your Honor. 

THE DEFENDANT: Excuse me, Your Honor. I -- I beg 

your pardon, sir. I would like to -- I would like to 

order you to relieve Ms. Wolf as my counsel. 

Your Honor, I've -- I've 

THE COURT: Well, why don't you just sit down for 

one minute and let me hear from your lawyer? 

(Off-the-Record Conunents) 

THE COURT: All right. Ms. Wolf, let me hear from 

you if you would. 

MS. WOLF: Thank you, Your Honor. In this PCR 

application, Mr. Stoudemire alleges, as was stated, 

ineffective assistance of appellate counsel and an ex 

post facto law violations. 

But he does identify Jason Chehowsky (phonetic) in 

his PCR application because Jason did represent him at 

that revocation. So, technically he believes, as 

presented, that he is challenging Jason's work at the 

revocation. 

PAMELA FAUCETTE, CVR - (864) 574-9534 or (336) 260-2864 
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I have reviewed everything with -- with -- within 

the file, spoken to the State's attorney and spoken to 

Mr. Stoudemire. 

From what I can gather, he is alleging today that 

Jason did not properly present the case at the 

revocation, so, as to make the record clear on appeal. 

And, then, when his appellate lawyer handled the 

appeal, she raised different issues than that which Jason 

placed in the record. He is going to have to clarify 

that for the Court if I'm getting that wrong. 

THE COURT: So, am I correct he is not challenging 

Jason per se today; he is challenging his appellate 

attorney? 

MS. WOLF: Well, he tells me Jason did an acceptable 

job, but the appellate lawyer did not bring the issues to 

the appellate court that -- that Jason raised on the 

record at the original bond revocation hearing. 

THE COURT: So, the appellate lawyer was ineffective 

is what he is saying? 

MS. WOLF: Yes. 

THE COURT: Okay. 

MS. WOLF: That is what he has communicated to me 

today. 

THE COURT: All right. 

MS. WOLF: As to the conflict presented, Counsel is 

PAMELA FAUCETTE, CVR - (864) 574-9534 or (336) 260-2864 
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correct; we are only here on the appellate lawyer's' 

performance and there would be no conflict. 

I do handle the prelim hearings for the public 

defender's office; didn't at the time that these charges 

carne upon my client today. 

Do not have a -- a desk or -- or -- I come to that 

office to pick up files. I'm a private attorney and do 

work out of my own office. 

So, I don't believe that there is a work conflict 

there. But I just wanted to put forth all my 

interactions before the Court today. 

THE COURT: Okay. I understand. And, Mr. 

Stoudemire, what was that you wanted to tell me earlier? 

THE DEFENDANT: Thank you, your Honor. Your Honor, 

they tried -- the State tried to put me in a box as far 

as trying to say that I can't 

the issue that I 

that I have not raised 

THE COURT: All right. We are going to deal with 

the hearing in just a minute. 

THE DEFENDANT: okay. 

THE COURT: Was there anything you wanted to put on 

the record about any type of conflict? 

THE DEFENDANT: She -- the conflict that she -- that 

she mentioned that it would be a conflict of interest 

because, the issue that I want to raise during the hearing 

PAMELA FAUCETTE, CVR - (864) 574-9534 or (336) 260-2864 
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HAZEL STOUDEMIRE PCR - 11/4/09 Page 9 

is -- is -- is against my -- my trial counsel. 

(Off-the-Record" Discussion) 

THE COURT: But you don't have a conflict with Ms. 

Wolf? 

THE DEFENDANT: Your Honor, that would be -- see, 

her conflict -- the conflict will actually a raise -­

arise because she's a -- she's a part-time, you know, 

public defender and 

THE COURT: But you aren't challenging her work, are 

you? Or anything she did? 

THE DEFENDANT: Well, right now at this moment I 

want -- I want to relieve Ms. Wolf as my peR counsel. 

THE COURT: Give me a reason. 

THE DEFENDANT: She's -- she's not litigating like 

she's supposed to litigate, your honor. 

THE COURT: All right. It's denied. Are you ready 

to proceed? 

MS. WOLF: Yes, sir. 

THE COURT: All right. Let's go, Ms. Wolf. Call 

your first witness. 

MS. WOLF: Your Honor, I would call Mr. Stoudemire. 

(Off-the-Record Discussion) 

(The witness stepped forward to be sworn.) 

(Whereupon, 

HAZEL STOUDEMIRE 

PAMELA FAUCETTE, CVR - (864) 574-9534 or (336) 260-2864 
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HAZEL STOUDEMIRE - DIRECT by MS. WOLF Page 10 

first being duly sworn, testified as follows:) 

THE COURT: You may proceed. 

MS. WOLF: Thank you, Your Honor. As it pleases the 

Court. 

DIRECT EXAMINATION by MS. WOLF: 10:56 AM 

Q. Mr. Stoudemire, give us your full name, please? 

A. Hazel Stoudemire. 

Q. Okay. I'm sorry, but I'm -- I'm from New York, ,so, 

I put an accent on different things. But it is Stottlemire 

(phonetic), not Stoudemire? 

A~ Stottlemire (phonetic)., 

Q~ Stoudemire? And where are you currently 

incarcerated? 

A. Leath Correctional Institution. 

Q. And tell the judge what sentence you're serving? 

A. I am serving a life sentence for murder. 

Q. And when was that sentence handed down? 

A. It was handed down April the -- April 2000. 

Q. All right. And do you know when your earliest 

possible release date will be on that? 

A. Not on a natural life sentence. 

Q. SO, there is no possible release date? 

A. No. 

Q. Okay. NOW, we are before the Court today on a PCR 

application that you filed concerning a full revocation of 

PAMELA F~UCETTE, CVR - (864) 574-9534 or (336) 260-2864 
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1 probation. And I need you to help us to make sure the judge 

2 understands the timing and really the sequencing before we get 

3 into the performance of your attorney, okay? 

4 You were found -- well, not found guilty, but you 

5 were adjudicated guilty after you pled to a series of burglary 

6 charges non-violent; is that right? 

7 

8 

9 

10 

11 

12 

13 

14 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yeah. 

What year were those charges handed down? 

Nineteen, ninety-five (1995). 

Okay. And the plea was in the year- 1995? 

Yes. 

Okay. April 24th of 1995 is 

Yeah. 

Does that sound right? And it was multiple 

15 indictments. You received,_ under an Alford plea, fifteen 

16 (15) years, non-violent, suspended upon five (5) years' 

17 probation and restitution in the amount of twelve thousand 

18 dollars ($12,000)? 

19 

20 

A. 

Q. 

Yeah. 

All right. And again, correct me if I'm wrong, you 

21 had a six-year YOA, so when the six-year YOA was up, you would 

22 have begun your probation? 

23 You would have begun serving that five (5) years and 

24 working on your restitution; is that right? 

25 A. Yeah. 

PAMELA FAUCETTE, CVR - (864) 574-9534 or (336) 260-2864 
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HAZEL STOUDEMIRE - DIRECT by MS. WOLF Page 12 

Q. So, 1995, '96, '97,'99 -- two thousand (2000) would 

have been about the time you would have begun starting the 

probationary portion of that adjudication, correct? 

A. Yeah. 

Q. But, before you were to start the probationary 

aspect, you were convicted of murder and received the natural 

life sentence you just testified to. Is that timing correct? 

A. Yes, parts were. 

Q. Sir? 

A. Parts of -- what were you saying? 

Q. Okay. Is the timing correct that, prior to the 

beginning of revocation -- sorry, prior -- prior to beginning 

the probation, you did your six-year YOA. 

You were set to began the probation, the five (5) 

years' probation where you were to make restitution of twelve 

thousand dollars ($12,000) 

A. Uh-huh (affirmative). 

Q. --- and be a good person for five years? Prior to 

beginning that, you received a life sentence on a murder 

charge? 

A. Uh-huh (affirmative). 

THE COURT: You're going to need to answer "yes ll or 

"noll. The court reporter cannot take that down. 

A. Okay. Yes. 

Q. All right. The revocation was served on you in two 

PAMELA FAUCETTE, CVR - (864) 574-9534 or (336) 260-2864 
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1 thousand, two (2002) and you went to a hearing on the 

2 revocation in two thousand, five (2005); is that right? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

A. 

Q. 

Yes, ma'am. 

At that revocation hearing, Jason Chehosky 

represented you? 

A; Yes, rna' am. 

Q. And the result was you were revoked, the argument 

being you were in prison serving a natural life; you're not 

going to be able comply with your probation. 

And the Court changed the restitution and converted 

it to a civil judgment; is that correct? 

A. Yes, rna' am. 

Q. All right. In the PCR application you filed today, 

you're asking that the revocation be set aside. And you're 

asking for the restitution to be converted to a civil 

judgment? 

A. Well, I'm asking for a hearing also with the issue 

concerning the murder. 

Q. All right. Let's get through what's in this PCR 

20 first. And, then, you can -- we'll address that in just a 

21 minute, okay? 

22 

23 

A. 

Q. 

Thank you. 

Do you understand that, at the end of this hearing, 

24 if the Court grants the relief that you're seeking, it would 

25 be a half and half granting. 
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I mean, you've already got half of what you wanted. 

You got that restitution converted into a civil judgement. 

Are you saying you want that set aside and you don't 

want the civil judgement that was previously ordered or you do 

want the civil judgement that was previously ordered? 

A. After the PCR is concluded, we'll -- I will cross 

that bridge when I -- when I reach it. 

Q. All right. You have to cioss that br~dge now 

because you're asking for relief that is in a contrary 

position to what is in the pleadings and what is in the 

record. 

It is very unusual for someone to ask for PCR relief 

that had already been granted in part. This judge needs to 

know what it is you're asking him to do today when he makes 

after he makes his findings of fact and law. 

What are the conclusions will you want him to do? 

Do you want him to undo that conversion to a civil judgement 

or do you want him to'leave it in place? 

A. I think I will leave that up to him once he hears my 

whole case._ 

Q. Okay. 

A. Do you understand that? 

Q. I need to make sure you understand that. But you 

are telling the judge today it's up to him, whatever he 

decides to do? 

PAMELA FAUCETTE, CVR - (864) 574~9534 or (336) 260-2864 
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Yes, sir yes, ma'am. A. 

Q. All right. The other thing you're asking the judge 

3 to do is to set aside that revocation as if it never happened; 

4 to to take it off of the plate of things that you have 

5 before you and would basically send you back for a new 

6 revocation hearing at some point in time? 

7 

8 

9 

10 

11 

A. Uh-huh (affirmative). 

Q. At the leisure of the Department of Probation, 

Pardon and Parole; is that correct? 

A. Ye s , rna' am. 

Q. And do you understand, before we go any further, the 

12 risks of that? If you win the relief you're seeking today, 

13 you are at risk of getting that revocation put back on you at 

14 a subsequent hearing? 

15 And that could happen in any time. It could happ~n 

16 four (4) years from now. It could happen two (2) years from 

17 now. A lot depends on what happens with that life sentence? 

18 

19 

A. 

Q. 

Yes. 

All right. And you're asking this Court 

20 nevertheless to go ahead and revoke -- or set aside that 

21 revocation? 

22 A. Not only that -- not only that but I don't want -- I 

23 don't want to get side tracked. I want the Court to look into 

24 that situation as far as the revocation hearing. 

25 I also want to get this Court to look into the 
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procedural process in my original application; that I filed a 

summary judgement on October the 23~d of this -- of this year 

with the Clerk of Court and the Attorney General. 

And I also flled that summary judgement motion, 

which the judge already ruled on, to relieve you as my trial 

counsel . 

Q. Okay. Again, let's focus back on -- on th~ 

probation revocation. Let's get that dealt with first, okay? 

A. Thank you. 

Q. You filed an appeal from the revo6ation? 

A. Right. 

Q. And you are alleging that your appellate lawyer did 

not perform her duties adequately? 

A. Right, Ms. Cleary. 

Q. All right. And, if you would, detail for the Court 

why you believe that Eleanor Duncan Cleary did not perform the 

duties she was supposed to perform to the level of competency 

of an average lawyer. 

A. Well, from the order -- from the order I received 

from the South Carolina Appellate Court, they came down with 

an order saying that they -- they actually dismissed -- they 

actually dismissed my appeal because Ms. Cleary didn't -- she 

didn't raise the issue that was preserved for app~llate 

review. 

Q. All right. Now, I have to correct you because I do 
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1 have the order in front of me. And it doesn't say "appeal 

2 dismissed." It says."affirmed." 

3 

4 

A. 

Q. 

Affirmed, yeah. 

Do you understand the different between "dismissed" 

5 versus "affirmed"? 

6 

7 

8 

A. 

Q; 

A. 

Well actually they didn't even hear it. 

Okay. 

They didn't even go to -- they didn't even go 

9 through oral arguments. So, it was actually -- they didn't 

10 even through oral arguments. 

11 Q. Do you understand that the Court does not have to 

12 hear oral arguments? It can make its decision based on 

13 briefs? 

14 

15 

A. 

Q. 

No, I didn't understand that. 

All right. Were you aware that your attorney did 

16 file with the Court an argument setting out the law and the 

17 facts and why the Court should rule in your favor? 

18 A. I didn't -- I didn't -- I didn't -- I didn't receive 

19 no brief from Ms. Cleary. 

20 Q. Okay. What is it that Ms; Cleary -- Cleary was 

21 suppose to do for you that she did not do for you? 

22 A. She didn't raise the issue that was preserved for 

23 appellate review. That's -- that~s -- that's the issue. 

24 Q. What was the issue that you felt she should have 

25 raised? 
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A. I don't have it before me to tell you what it was. 

Q. Well I have the result. 

THE COURT: You have to speak up now so that the 

court reporter can hear everything you say. 

Okay. Can I see the order? 

Q. Do you know what she -- what she argued? What the 

7 basis for the appeal was? 

8 A. I can't -- I mean, I can't -- I can't say it off the 

9 top of my head. If you will let me see the order, I will tell 

10 you what was raised. 

11 Q. Okay. But I'm asking you, you said she didn't 

12 appeal what you wanted her to appeal. Tell us what you wanted 

13 her to appeal? 

14 

15 

16 

17 

A. 

Q. 

A. 

Q. 

I would have to read the' order Ms. -- Ms. Wolf. 

But you don't know what you wanted her to appeal? 

Not off the top of my head. 

Okay. What was it let me back track then~ What 

18 was it Jason Chehowsky did that you felt was improper or that 

19 

20 

21 

22 

he should have done? 

A. Well Jason -- Jason -- my counsel ---

Q. 

A. 

Chehowsky? 

Chehowsky. I think he did.-- I think he did a fair 

23 job, as far as -- as far as raising the issue and preserving 

24 it for appellate review. I th~nk he did a pretty good job. 

25 Q. Okay. So, you are not asking this Court to find 
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that he did not represent you appropriately? 

A. Well, I'm not trying to be -- I'm trying Ms. 

Cleary ---

Q. 

A. 

Okay. 

---in the Appellate Court. And the Appellate Court 

6 says there's -- the Appellate Court said that Ms. Cleary did 

7 not raise -- did not raise the issues that was preserved for 

8 -- for appellate review. 

9 She said -- it says that, "Although the appellant 

10 does not argue the precise issue presented to the trial court, 

11 the essence of his position is that he did not "willfullyU 

12 violate the condition of the probation because he was 

13 incarcerated for murder. 

·14 "Appellant argues, for example, he did not willfully 

15 fail to report to the Department of Probation, Parole and 

16 Pardon Service which was a condition of his probation because 

17 his incarceration for murder -- for murder prevented him from 

18 doing so. 

19 "Appellant's position, even if preserved, is 

20 transparent -- transparently specious." 

21 

22 

23 

24 

25· 

Q. Okay. Stop there. Do you know what that means, 

what that statement says? "Appellant's position, even if 

preserved, is transparently specious"? 

A. Yeah, I know -- I know -- I know it's still -- I 

still -- I still have my right to ~- to due process. 

PAME~ FAUCETTE, CVR - (864) 574-9534 or (336) 260-2864 

71 



72 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HAZEL STOUDEMIRE - DIRECT by MS. WOLF Page 20 

Q. Okay. But let's -- we'll talk about your right in a 

second. But I want you to tell this Court what that statement 

means; how you understand that statement. 

A. It means -- actually, it means if the issue that was 

preserved, that it would -~ it would -- it would be unlikely 

that I would be getting my relief. 

Q. Okay. So, we can agree the Supreme Court is saying, 

"You're right, Hazel, even if your appellate lawyer had raised 

everything that Jason preserved for you, we're -- we're 

looking at that and saying it's not likely we would have ruled 

in your favor because it's a specious argument, meaning it 

didn't well, I can't tell the judge how to define specious, 

but in my world what does it mean in your world? 

A. Okay. I understand -- I understand the position, 

but it was never brought before them, it wouldn't be -- they 

they never had an opportunity to rule. 

Q. But they did consider it .. What you just read 

indicates they did consider it. They looked at it. 

I'll tell you what, read for me ... And so, that 

the State might follow along with me, under the final brief 

the appellant filed by Eleanor Duffy Cleary in the matter of 

the appeal of your revocation. And it says "Statement of 

issue on appeal." Read that for me. 

A. It says, "The trial Court erred by invoking the 

Defendant's suspended sentence -- sentence where there --
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there was no evidence based on r~vocation, or where that 

revocation was based on an error of law." (Phonetic) 

Q. Okay. That is the issue she raised with the Court. 

And did the Court, in your understanding of that opinion, look 

at not only that but also what Jason raised? 

A. No, they didn't rule it. They didn'~ rule on the 

7 issue that Jason raised because it was never preserved for 

8 appellate review. 

9 Q. Okay. Do you understand, though, that the Court's 

10 language saying, even it was properly preserved, "Even if 

11 preserved, is transparently specious .. " "transparently" means 

12 very clear that it ain't going to fly? 

13 

14 

A. 

Q. 

Yeah, I understand that. 

Okay. So, you have a very difficult calling today. 

15 And that is why we need to be very clear for this record 

16 because you may decide to PCR me. 

17 You need to be very clear, so, that this Court 

18 understands what it is that Eleanor did that fell below the 

19 performance of an ordinary lawyer? 

20 And you have to also show it would have resulted in 

21 a different result, that your appeal would have been granted 

22 and your revocation set aside for another hearing. 

23 A. I don't know, but you could say the Appellate Court 

24 say very specious and I can't really say. 

25 Q. And you have to really say that because you do have 
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1 the burden of proof today. At trial, it was the State's 

2 

3 

4 

5 

6 

7 

obligations to prove you. 

Today is a civil action and you have to be able to 

persuade the Court that not only what Eleanor did, was 

insufficient, but that the result would have been different? 

A. Was she -- was she insufficient? 

Q. You say sheisjand that's why we need you to be 

8 very clear on the record, so, we can preserve that for you. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

A. I say that she is because she didn't -- she didn't 

raise the issues that was preserved for appellate review. 

Q. Okay. And, then, you also have the burden of 

proving or showing the Court or persuading the Court today 

that the result would have been different had she raised the 

issues that were preserved by Jason. 

A. And -- I think I was prejudiced. 

Q. Okay. Tell us how? 

A. I think I think -- I think it prejudiced me 

because it didn't .it didn't it didn't give me the 

19 opportunity to be heard on the issues that was preserved for 

20 appellate review. 

21 Q. All right. And do you feel that, if the Court had 

22 heard arguments, based on what Jason preserved, the Court 

23 

24 

25 

would have set aside your revocation? 

A. Yes, ma'am. 

Q. Okay. Is there anything else? And, again, all that 
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1 we're doing.today is making the record very clear. 

2 

3 

A. 

Q. 

Yes, ma'am. 

Tell me what else you can possibly think of or have 

4 thought of to demonstrate that Eleanor's performance, hadn't 

5 she not performed the way she did, would have given you a 

6 different result at the appellate level. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

A. 

Q. 

A. 

Had she not? 

Uh-huh (affirmative). 

I mean, I ain't never spoke to the woman, so, I 

really can't say. 

Q. Okay. Is there anything else that you thought she 

should done that she didn't do? 

A. The only thing I wish Eleanor Cleary would have did 

was raise the issues that was preserved for appellate review. 

Q. 

A. 

Okay. 

That would have gave me an opportunity to have an 

appeal, a direct appeal, that would have been fair and 

impartial. 

Q. Okay. So, you feel you were prejudiced because you 

didn't get a fair and impartial appeal? 

A. 

Q. 

Yes, ma'am. 

Okay. Good. That's what -- that's what I need from 

23 you today. Anything else? 

24 A. Yes. 

25 Q. Go for it. 
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A. Okay. Your Honor, I -- I raised -- I sent a motion 

for summary judgment to -- to the Clerk of Court and -- and to 

the Attorney General's office on October the 23rd of this 

year. 

I don't know whether or not they received this 

summary judgment motion, but I did 

them. 

I did sent -- send it to 

And the stated position, as far as the summary 

judgment motion, it's argued to me that -- that I can't raise 

issues that -- that considered under my murder indictment. 

And if I don't -- if I do not raise the issues 

concerning the murder indictment, then, yeah, the statute of 

limitations woul~ bar me from raising these issues -- raising 

the issues in the near future. 

So, I -- and what I'm challenging, Your Honor, is 

the procedural -- a procedural violation in my first original 

order concerning my -- my murder indictment, Your Honor. 

That's what I'm challenging. I've got 

evidence ~- I got evidence to prove that -- that 

I got 

that I 

received unjust procedural procedural errors in my first 

PCR application concerning my murder indictment. 

And the statute of limitations is not -- it ',s not in 

effect right now because I filed this -- I filed this 

application within six months -- within six months of the -­

the -- the researchuary (phonetic) that I got from the Supreme 
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1 Court stating that they would not rule on these issues because 

2 they wasn't -- they wasn't preserved for appellate review. 

3 But, at the same time, Your Honor ---

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

MS. ELLIOTT: Your Honor, I'm going to object. 

THE DEFENDANT: Excuse me. Excuse me. Excuse me. 

MS. ELLIOTT: --- to any -

THE COURT: You got to let her talk. 

MS. ELLIOTT: of the murder conviction. That 

is not complained about in this application. 

THE COURT: The only thing before the Court today is 

ineffective assistance of appellate counsel; is that 

correct? 

MS. ELLIOTT: It is. And this is totally --­

THE COURT: Sustained. 

MS. ELLIOTT: --- separate. 

THE COURT: And, if you would contain him a little 

bit, I would appreciate it. 

MS. WOLF: I will do my best, Your Honor. 

Q. (By Ms. Wolf) Mr. Stoudemire, do you have a copy of 

20 what it is you're talking about, the motion for summary 

21 something? 

22 

23 

24 case? 

25 

A. 

Q. 

A. 

No, rna' am. 

Did you file it under this case number or another 

Yes, ma'am, it was filed under this case number. 
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Q. Do you have a -- a copy of that? 

A. I didn't -- I didn't receive a -- a copy of it from 

the Clerk of Court. But I did -- I did send it to the Clerk 

of Court. And I filed it under this case number -- this-case 

number. 

Q. Okay. Do you understand that no one has a copy of 

that? Even the Court doesn't have a copy of that in its file. 

And I'll ask the Court -- although I've never done 

this before -- to ,take a moment and ask the Court again to 

review the Court file to make sure that there's nothing in 

there that was missed. 

But I know I don't have a copy of it. And 

apparently opposing counsel, they don't have a copy. 

MS. ELLIOTT: And maybe we just don't have filed -­

in the file because I didn't pull the file for it. But, 

nevertheless, it doesn't pertain to the indictment 

THE COURT: Anyway, .it is not an issue today. So, 

there is not even any need to go down that road. 

MS. WOLF: All right. 

Q. (By Ms. Wold) What I'm trying to establish is 

perhaps you filed it in another action. But, nevertheless, 

the judge has said he is not going to hear anything concerning 

that litigation. 

The only thing he is going to hear today is 

evidence on the post-conviction relief seeking setting aside 
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1 the probation revocation and challenging your appellate 

2 lawyer's performance. 

3 That being said, this is your last chance -

4 

5 

A 

Q. 

I know that. 

--- to raise one of those issues pertaining to this 

6 PCR application. You're not allowed to talk about -- the 

7 

8 

9 

10 

11 

12 

Court will not hear any evidence concerning th'e murder. You'll 

have to pursue that through the other case file? Okay? 

A See, I'll be -- I'll be barred -- I'll be barred 

because the statute of limitation will bar me from raising the 

issue that I already have preserved that I have amended. 

Q. Okay. And that is on the record now. And the judge 

13 has denied that on -- on the State's motion, has denied your 

14 ability to go into that. 

15 So, you have it on the record. And that is the 

16 reason you wanted to bring it in was because you feel you'll 

17 be barred if you can't get it in today, correct? 

18 

19 

A 

Q. 

Yeah, I mean that. 

Okay.· Anything else on the petition that we're 

20 here about today? 

21 A No. 

22 

23 

24 

25 

MS. WOLF: All right. Sit tight then. Opposing 

counsel will have some questions for you and the judge 

may also. 

MS. ELLIOTT: No questions, Your Honor. 
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THE COURT: All right. You may step down. Thank 

you. 

(The witness stepped down from the witness stand at 

11:18 a.m.) 

THE COURT: All right. Is the State ready to call 

their first witness? 

MS. ELLIOTT: Yes, Your Honor. We would call Ms. 

Cleary. 

(The witness stepped forward to be sworn.) 

(Whereupon, 

ELEANOR DUFFY CLEARY, ESQUIRE 

first being duly sworn, testified as follows:) 

(Off-the-Record Comments) 

DIRECT EXAMINATION by MS. ELLIOTT: 

Q. State your name, please. 

A. Eleanor Duffy Cleary. 

11 :19 A.M. 

Q. And, Ms. Cleary, you're a practicing attorney? 

A. Yes. 

Q. And did you represent Hazel Stoudemire on appeal on 

a probation revocation? 

A. Yes, I did. 

Q. And how were you employed at that time? 

A. I worked for the Commission of Appellate Defense, 

which is part of the South Carolina Commission on Indigent 

Defense. And we handled appeals. We -- we handled appeals 

PAMELA FAUCETTE, CVR - (864) 574-9534 or (336) 260-2864 



MS. ELEANOR CLEARY, ESQ. - DIRECT by MS. ELLIOTT Page 29 

1 for people who can't afford to hire their own attorney. 

2 

3 

4 

Q. 

A. 

Q. 

So, you specialized in criminal appeals? 

Yes. 

And how long had you been working -- or how long had 

5 you worked for at the time for the Commission of Appellate 

6 Defense? 

7 A. Eight (8) years. 

8 Q. And, during -- and in that period of time, about how 

9 appeals did you handle? 

10 A. Fifteen hundred (1,500) to two thousand (2,000). 

11 Q. And, in that time, approximately how many oral 

12 arguments have you provided to the Supreme Court or the Court 

13 of Appeals? 

14 A. I don't know. 

15 

16 

. 17 

18 

19 

20 

21 

Q. 

A. 

Hundreds? 

Hundreds. 

Q. All right. In every case that is -- that is 

appealed, does every case have an argument scheduled in the 

Appellate Courts? 

A. Oh, no, no. 

Q. How did you familiarize yourself with the law or the 

22 trends of the law at -- while you are representing clients on 

23 on appeal? 

24 

25 

A. 

Q. 

In general? 

In general. 
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A. By reading advance sheets. We have Wes Law that we 

research. And we are -- we are signed up for the list that 

serves the South Carolina Criminal Defense Lawyers and that 

keeps us updated on trends. 

Q. And did arguing cases give you some indication of 

the hot issues or the questions the Court had and where the 

Court may have concerns about general areas of criminal law? 

A. Yes. 

Q. In in -- or specifically relating to Mr. 

Stoudemire's case, please tell me what you did when you were 

assigned this case. And I -- I assume that you were assigned 

the case internally; is that correct? 

A. Yes. 

Q. And, then, what did you do after you -- after you 

received that assignment? 

A. I read the transcript and I think that this is 

probably the only merits brief that I've ever submitted on a 

probation revocation case because on probation revocations and 

guilty pleas there's almost nothing -- almost never anything 

to file an appellate brief on. 

Q. And what do you mean by that? 

A. Well, there would have been no -- normally no 

objections made at the lower court proceedings. In other 

words, no -- no error made by the trial judge that could be 

ra~sed on appeal. 

PAMELA FAUCETTE, CVR - (864) 574-9534 or (336) 260-2864 



83 
MS. ELEANOR CLEARY, ESQ. - DIRECT by MS. ELLIOTT Page 31 

1 So, I do remember in this case that the trial 

2 attorney had raised an objection, had objected to Mr. 

3 Stoudemire's revocation. And, so, then, I proceeded to do 

4· some detailed research on the revocation issue, you know, 

5 after reading the transcript and whatever else was in the 

6 file. 

7 And, also, whenever we do an -- an appeal, at least 

8 when I was there, we never visited personally the defendants 

9 because the only thing that we can raise is whatever is in 

10 that written record in the trial court. 

11 So, there is really -- even though we do try to 

12 communicate with our client -- and I certainly should have 
/ 

13 sent Mr. Stoudemire a copy of our brief -- there is really 

14 nothing that they can tell us about their case that we can 

15 include in the record. 

i6 Q. Because you're bound by what happened at the trial 

17 court? 

18 A. Yes. 

19 Q. Okay. And, upon reading the transcript and 

20 conducting research, what did you decide or what did you 

21 determine was the best course for this appeal? 

22 A. Well, Jason had raised the issue that his violation 

23 wasn't willful. But he had also mentioned that or he had 

24 also said on the record that it was also -- he had not 

25 violated it yet. 
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My research, and my understanding of the law under 

State vs. Hamilton, is that willfulness, that determination 

only comes into play if the issue is whether the probationer 

failed to pay fines or restitution. 

So, I still wanted to be able to do a merits brief 

because I think I can speak for all public defenders over 

there, we -- we delighted in being able to do a merits brief 

and being able to do a case where maybe we'll get an argument 

and maybe we will be able to set some new law. 

So, even though it wasn't precisely what Jason had 

argued, I had argued that there was no factual basis because 

he had not actually violated probation; he had not failed to 

report. 

The -- the citation said that --- ~ think it said 

that in the future he will not be able to report. So, I 

argued there was no factual basis and not -- not that it 

showed willfulness because, you know, we have credibility 

we have to have credibility with the Court, so, I'm not going 

to argue something that I don't think there -- there is case 

law to back me up on. 

Q. And did the Court of Appeals' opinion address 

willfulness? Have you had an opportunity to read that? 

A. Yes. 

Q. In any way? 

A. Yes. They basically said it's not --the -- the 
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1 issue that I raised wasn't precisely the one that the trial 

2 attorney raised, but even as he had raised it -- you know, 

3 even if I had written a brief on the issue of willfulness, I 

4 wouldn't have won anyway because willfulness only applies 

5 fines and/or restitution. 

6 

7 

8 

9 

10 

Q. Okay. And is that the reason you argued and briefed 

the -- the issue the way you did? 

A. Yes. 

Q. 

A. 

Was it a matter of appellate strategy? 

Yes. I I really thought maybe we might have a 

11 chance with a factual basis argument. 

12 

13 

14 

15 

16 

17 

18 

MS. ELLIOTT: I have no further questions, Your 

Honor. 

THE COURT: Okay. Ms. Wolf? 

MS. WOLF: Thank you, Your Honor. 

THE COURT: Yes, ma'am. 

CROSS EXAMINATION by MS. WOLF: 11:24 A.M. 

Q. Ma'am, in reading the ruling that resulted from your 

19 appeal, did the Court address the issue you raised? 

20 

21 

22 

23 

24 

25 

A. Yes, sum -- summarily. I can't remember precisely 

what they said, but I -- I think it was that there was -- they 

basically said that there was a factual basis. 

Q. Okay. And did they look at what Jason had put on 

the record and -- and commented on that or took that into 

consideration do you believe? 
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A. Yes. Like I said, they basically said if -- if I 

had argued that, I wouldn't have won. 

Q. All right. Are you aware of any legal argument you 

could have presented which would have resulted in a different 

outcome from the Court of Appeals? 

(Brief Pause) 

A. No, I -- I can't think of any. 

Q. All right. 

MS. WOLF: Just a minute, your Honor. 

(Off-the-Record Discussion) 

Q. (By Ms. Wolf) Mr. Stoudemire has a concern that 

perhaps his -- his procedural due process rights were violated 

when you chose not to specifically pursue the objection raised 

by Mr. Chehowsky. Can you comment on whether you felt there 

was a denial of his Cohstitutional Rights? 

A. Well, usually, when we get a record, and it's 

.usually from a trial, there will be many, many issues raised 

by the trial attorney. 

And it's our job, as appellate defenders, to pick 

the issues that we think that we can win. And if there's -­

if there is a ruling made by judge that is, you know, just 

clearly right, we are going to lose credibility with the Court 

it we try to argue that he was wrong. 

We have to be able to focus on the ones that we can 

win on. And that's -- that's what you learn as an appellate 
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1 defender that, even if the client wants you to raise every 

2 single possible preserved issue, you can't do that because the 

3 Court will be distracted from your good issue. 

4 And they will also not believe anything you write in 

5 the future. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

1·7 

18 

19 

20 

21 

22 

23 

24 

25 

Q. Okay. 

(Off-the-Record Discussion) 

MS. WOLF: Thank you, Your Honor. That's all, Your 

Honor. 

THE COURT: Very well. Anything further from the 

State? 

MS. ELLIOTT: That would be the State's case, Your 

Honor. 

THE COURT: Thank you very much. You may step down. 

(The witness stepped down from the witness stand at 

11:26 a.m.) 

THE COURT: Based upon the record I've heard today, 

I hereby find that there has not been ineffective 

assistance of appellate counsel; in fact, probably just 

the opposite. 

She appears to be very, very smart and did a good 

job. And the Court wants to thank you. 

And you did too, Ms. Wolf, and I appreciate your 

patience and your professionalism today also. 

MS. WOLF: Thank you, Your Honor. 
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MS. ELLIOTT: Thank you, Your Honor. 

THE COURT: Thank you. 

Page 36 

(Whereupon, the proceeding concluded at 11:26 p.m.) 
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STATE OF SOUTH CAROLINA 

COUNTY OF SP ART ANBURG 

Hazel Stoudemire, #220501, 

Applicant, 

v. 

State of South Carolina, 

RespoIident. 
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IN THE COURT OF COMMON PLEAS 
SEVENTH JUDICIAL CIRCUIT 

2008-CP-42-1056 

This matter comes before the Court by way of an Application for Post-Conviction Relief 

filed February 27,2009. The Respondent made its Amended Return and Motion to Dismiss on 

or about June 19,2009. An evidentiary hearing into the matter was convened on November 4, 

2009, at the Spartanburg County Courthouse. The Applicant was present at the hearing and was 

represented by Alexandria Wolf, Esquire. Salley W. Elliott, Esquire; of the South Carolina 

Attorney General's Office, represented the Respondent. 

At the hearing, the Applicant testified on his own behalf. Eleanor Duffy Cleary, Esquire, 

also testified. This Court also had before it a copy of the records of the Spartanburg County 

Clerk of Court regarding the subject convictions, Applicant's records from the South Carolina 

Department of Corrections, Applicant's direct appeal records, the Amended Return and Motion 

to Dismiss, and the guilty plea transcript. 

PROCEDURAL HISTORY 

The Applicant is presently confined in the South Carolina Department of Corrections 

pursuant to orders of commitment of the Clerk of Court for Spartanburg County. In April 1995, 

the Applicant was charged in Cherokee and Spartanburg counties for ten (10) counts of burglary 

- 2nd degree (non-violent) (1995-GS-1l-554, 1995-GS-42-1837, -1838, -1841, -1842, -1844, -
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1851, -1853, -1855, & -1862). On April 21 1995, the Applicant waived presentment to the grand 

jury and entered a plea pursuant to Alford v. N.C. Upon information and belief Applicant was 

represented by. counsel from the law firm of Bryant and Devine at the plea. Applicant was 

sentenced by the Honorable L. Casey Manning· to fifteen (15) years suspended upon the service 

of five (5) years probation and restitution. Subsequently, Applicant was charged with violating 

probation as a result of failure to comply with conditions of probation due to the life sentence he 

received for murder on April 13,2000. He was represented by Jason Chehoski, Esquire, at the 

probation revocation hearing. On June 17, 2005, the Honorable Gordon G. Cooper revoked 

Applicant's probation in full. 

The Applicant appealed and the matter was· affirmed by the South Carolina Court of 

Appeals on April 4, 2007. State v. Stoudemire, Up. Op. No. 2007-UP-150 (filed April 4, 2007). 

The Applicant was represented on appeal by Eleanor Duffy Cleary, Esquire. 

ALLEGATIONS 

In his application, the Applicant alleges he is being held in custody unIawfu1ly·t8th~ 
:J: ~ ~. 
):>.·0 ::.oP 

91 

following reasons: .:::0 . ~ S!.~. 
:: .W ~~ ""11 .. > . 
...-.. c·er 

1. Ineff~tive Assistance of Appellate Counsel; and .-1 ::O"rrJ 
,..... .. ~ C"r 
'-J . .:3'; ~o 
:r: .o~"").g 

2. ''Ex Post Facto Clause Violationing." rrt ... N :z: ,.. c::O 

FINDINGS OF FACT AND CONCLUSIONS OF LAW - . -

z-' .c..n .l:'" -i 
·0 -< 

1bis Court has had the opportunity to review the record in its entirety and has heard the 

testimony and arguments presented at the PCR hearing. This Court has further had the 

opportunity to observe each witness who testified at the bearing, and to closely pass upon his or 

her credibility. This Court has weighed the testimony accordingly. Set forth below are the 

relevant findings of fact and conclusions of law as required by S.C. Code Ann. § 17-27-80 
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(2003). 

Ineffective Assistance of Appellate Counsel 

The Applicant alleges he received ineffective assistance of appellate counsel when 

counsel did not raise the issue in his appeal that his probation revocation counsel raised at 

Applicant's probation revocation hearing. This Court finds the issue is without merit and is 

denied and dismissed. 

A defendant is constitutionally entitled to effective assistance of appellate counsel. 

Evitts v. Lucey, 469 U.S. 387, 105 S.Ct. 830, 83 L.Ed.2d 821 (1985). "However, appellate 

counsel is not required to raise every non-frivolous issue that is presented by the record." 

Thrift v. State, 302 S.C. 535, 539, 397 S.E.2d 523 (1990). Appellate counsel has a 

professional duty to choose among potential issues according to their merit. Jones v. Barnes, 

463 U.S. 745 (1983). Where the strategic decision to exclude certain issues on appeal is based 

on reasonable professional judgment, the failure to appeal all trial errors is not ineffective 

assistance of counsel. Griffin v. Aiken, 775 F.2d 1226 (4th Cir. 1985). 

The Applicant must show that appellate counsel's performance was deficient and that 

he was prejudiced by the deficiency. Thrift, at 537; Gilchrist v. State, 364 S.c. 173, 612 S.E.2d 

702 (2005); Anderson v. State, 354 S.C. 431, 581 S.E.2d 834 (2003). When a claim of 

ineffective assistance of counsel is based upon failure to raise viable issues, the court must 

examine the record to determine "whether appellate counsel failed to present significant and 

obvious issues on appeal." Gray v. Greer, 800 F.2d 644,646 (7th Cir. 1986). Generally, the 

presumption of effective assistance of counsel will be overcome only wh~n the alleged ignored . 
~. 0':-
C) \) 

issues are clearly stronger than those actually raised on appeal. Id. ~ .. ~ ;; p 
;0 I'T1 ~rn 

Applicant testified that he pled guilty in 1995 pursuant to N.C. v. Alford, to£?u-g~es~~:1 
~.. cor 
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and received probation, which was to commence after his service of six-years of a Youthful 

Offender Act sentence. Applicant testified that in 2000, prior to his beginning his probation, he 

was arrested for murder and subsequently had his probation revoked. Applicant also testified 

that since he was in prison for life, the Court converted his restitution to a civil judgment. 

Applicant testified that he wanted the Court to set aside the probation revocation hearing issues 

regarding the unrelated murder charge and he wanted the Court to look into the procedural due 

process issues he raised in his application. 

Applicant further testified that he believed the South Carolina Court of Appeals stated 

that his probation revocation was affirmed because his appellate attorney did not raise issues that 

had been preserved for review. Applicant stated that the Court of Appeals did not even hear oral 

arguments on his case. Applicant testified that he never received a brief from Appellate Counsel. 

Applicant testified that he believed probation revocation counsel did a pretty good job raising 

and preserving issues, but that appellate counsel did not raise any of the issues on appeal. 

Applicant also testified that he was prejudiced because he did not have his appeal heard on other 

issues and believed his probation revocation would have been reversed had counsel raised the 

issues. 

Appellate Counsel testified that while working for the South Carolina Office of Appellate 

Defense, she specialized in criminal appeals and prepared thousands of appeals during her eight 

(8) years working there. Counsel testified that she also prepared and argued hundreds of cases 

before the appellate courts; however, she testified that the courts do not designate every case for 

oral argument. Counsel testified that in preparation of appeals, she reviews advance sheets, 

conducts requisite research, and reviews information from a listserv for 

lawyers. 
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Appellate Counsel testified that she reviewed the transcript in this case and prepared a 

. brief for Applicant's appeal. Counsel testified that it was 'her opinion an inadequate factual, 

basis for the revocation existed and chose that issue to present in a brief on the merits. Counsel 

stated that she is bound 'by the record in presenting and arguing issues and that Applicant would 

not have been able to expand on the record had he been provided with a copy of her proposed 

brief. Appellate counsel testified that her strategy was to spend more time on the factual based 

argument that she felt offered a greater likelihood of success on appeal. Appellate counsel 

testified that Applicant's probation revocation counsel argued Applicant's probation violation 

was not willful and probation had not even been violated at the time of the revocation hearing. 

Counsel testified that even though she did not raise the issue that probation revocation counsel 

argued at the hearing, the Court of Appeals addressed the "willfulness" issue and subsequently 

stated in the opinion that the appeal would not have been granted on that issue either. 

On cross-examination, Appellate Counsel testified that the Court of Appeals summarily 

addressed the issue she raised and also considered what was in the record from the probation 

revocation hearing. Counsel testified that she was not aware of anything else she could have 

argued which would have led to a different result. Counsel testified that it is her obligation to 

choose issues she believes will be successful and not to present issues with little merit that might 

distract the Court from the stronger issues. 

This Court ,finds that Applicant's interpretation of the Court of Appeals opinion affirming 

his probation revocation to be incorrect. This Court finds the record is clear that the Court of 

Appeals considered both the issue raised by appellate counsel and the issue of "willfulness" 

raised by probation revocation counsel during the revocation hearing. ' This Court, based on the 
, . '~~ 

record and testimony at the hearing, finds that appellate counsel raised the a viabti~~ O~f-i . 
. ~ .. m ;;::!r.1 
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Page 5 of 9 ....,.. ,C:.) ro=="'r-' 

.-.. ' cO ' 
--i ::0 '"'Ij J:Tl 
("")'"'0 cvao 
:r: ':1:, 00 
rn N oC z ,'.. c::O 
(j),&- ~-l 

,0 -< 



, . 

appeal. 

Accordingly, this Court finds the Applicant has failed to prove that appellate counsel was 

deficient in her representation of the Applicant. This Court finds that counsel is a competent and 

experienced attorney who provided knowledgeable representation and who exercised reasonable 

appellate strategy in this appeal. The Applicant failed to present specific and compelling 

evidence that Appellate <;ounsel committed either errors or omissions in her representation of the 

Applicant or, specifically, that counsel failed to present significant and obvious issues on 

appeal. This Court also finds the Applicant has failed to prove that he was prejudiced by any 

alleged deficiencies of Appellate Counsel's performance. This Court concludes the Applicant 

has not met his burden of proof regarding this claim. Therefore, the allegation of ineffective 

assistance of appellate counsel is denied. 

Due Process Violation 

Applicant also presents the claim of "ex post facto violationing" in his application. This 

Court finds the issue is not cognizable as a post-conviction relief claim as this appears to be a 

matter for the probation revocation hearing on appeal therefrom. Post-conviction relief is not a 

substitute for a direct appeal. Simmons v. State, 264 S.C. 417, 215 S.E.2d 883 (1974) . 

. Accordingly, the allegation is denied and dismissed. 

Other convictions 

To the extent Applicant attempts to challenge the 1995 burglary convictions and 

sentences or the 2000 murder conviction and sentence, thls Court finds that Applicant may only 
. ~ . 

litigate allegations relating to matters related to. his 2005 probation revocation. The 2000 
. -'~ (;"; 

murder conviction was not challenged in this application; it is unrelated to these prOCe~jn'~an~p' 
. . ~:a .~~. 

may not be challenged herem. C"") Q) .?a;::lC::! 
~ 'cor 
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This Court finds that Applicant's PCR Application, as it relates to allegations regarding 

, Applicant's 1995 plea and convictions, should be summarily dismissed for failure to comply 

with the filing procedures of the Uniform Post-Conviction Procedure Act. S.C. Code AnnJ17'"v, 
,(::) .." 

. '.e=t ~...., 

27-10, et. @g. 

S.C. Code Ann. §17-27-45(a) reads as follows: 

. J:,":~ :::Q r-» .. 0 ',-\(TI 

.?:;l ... ~ '):lP .. ,;o ....... 
. .. "~ $:;llC" 

C->".d;,i) co or 
?!c. -' - c'''''I"),.-n - :::0 ,-, 

.-\ '. ~ 0'00 
An application for relief filed pursuant to this chapter must be filed within o~"· ':.: . gg 
year after the entry of a judgment of conviction or within one year after ~',,~ . ~~ 
sending of the remittitur to the lower court from an appeal or the filing of the firia);: . b ~ 
decision upon an appeal, whichever is later. 

The South Carolina Supreme Court has held that the statute of limitations shall apply to 

all applications filed after July 1, 1996. Peloquin v. State, 321 S.C. 468,469 S.E.2d 606 (1996). 

The Applicant was convicted of the offense(s) he challenges in this Application on April 21, 

1995. This Application was filed on February 27,2008, which was more than twelve (12) years 

after the one-year statutory filing period had expired. 

To the extent Applicant attempts to challenge his 1995 plea, this Court finds that the 

doctrine of laches also bars the Applicant from raising these allegations in a post-conviction 

relief application. The Applicant has filed this application nearly thirteen (13) years after he was 

convicted. Absent some explanation or justification for the delay in seeking post-conviction 

relief, laches will prevent an Applicfu"lt from seeking collateral review of his conviction, 

especially where the delay affects the availability of evidence to refute the applicant's claims. 

McElrath v. State, 276 S.C. 282,277 S.E.2d 890 (1981); Honeycutt v. Ward, 612 F.2d 36 (2nd 

Cir. 1979). Whitehead v. State, 352 S.C. 215,574 S.E.2d 200 (2002). 

To ensure finality of litigation, our courts require reasonable diligence in pursuing 

collateral relief. This requirement "guards the state's legitimate expectation that it will not be 

called upOIi without due cause, to defend the integrity of convictions that occurred many years· 
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ago, where records and witnesses are no longer available. II McElrath, 276 S.C. at 283. Rule 9(a) 

of the Fede~al Habeas Corpus Act recognizes the doctrine of laches. The Rule states ~ pertinent 

part: 

. '.~ Vi .... E: "'P 
, -rtf': .. iQ . J;>-('";' ..... . ..... .-.. "l> ," ,0 -, 

.. .~. m .s;!~ 

. ··.··0 - :2!::X""" 
A petition may be dismissed if it appears that the state of which the RespondeIit'iS '._. (;a) . co or 
an officer has been prejudiced in its ability to respond to the Petition by··delaylfi· ... - ~""'M 
its filing unless the Petitioner shows that it is based on grounds of which 4e GQui!B. .. :~~ ... ~go 
not have had knowledge by the exercise of reasonable diligence before :~ ... j;;; .. g~ 
circumstances prejudicial to the state occurred. . : ~ ... ,:;. ~-! 

... ,~o· -< 

Furthermore the South Carolina. legislature has recognized this problem and_instituted a 

one-year statute oflimitations. See S.C. Code Ann.§17-27-45(a). 

This Court finds that the Applicant's delay has greatly prejudiced the Respondent, as a 

transcript of the Applicant's plea is most likely now unavailable and the identity of plea counsel 

is not known. If the Applicant had sought post-conviction relief within a reasonable time after 

. his plea, this problem would not exist. 

CONCLUSION 

Based on all the foregoing, this Court finds and concludes that the Applicant has not 

established any constitutional violations or deprivations that would require this court to grant his 

application. Therefore, this application for post conviction relief must be denied and dismissed 

with prejudice. 

This Court advises the parties that in order to secure the appropriate appellate review, 

notice of appeal must be served and filed within thirty (30) days after receipt by counsel of 

notice of entry of this order. See Rules 203 and 243 of the South Carolina Appellate Court 

Rules, This Court notes that post-conviction relief counsel must advise an applicant of the right 

to seek appellate review of a post-conviction relief order. State v, Bray. 366 S.C. 137, 620 

S.E.2d 743 (2005). Also, pursuant to Austin v. State, 305 S.C. 453, 409 S.B. 2d 395 (1991), an 
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applicant has a right to an appellate counsel's assistance in seeking review of the denial of post-

conviction relief Rule 71.1 (g), . SCRCP, provides that if the applicant wishes to seek appellate 

review, post-conviction relief counsel must serve and file a notice of appeal on an applicant's 

behalf. 

IT IS THEREFORE ORDERED: 

1. 111at the Application for Post-Conviction Relief must be denied 
and dismissed with prejudice; and 

2. The Applicant must be remanded to the custody of the Respondent. 

AND IT IS SO ORDERED this .29 day of {)~("~.-6, r- , 2009. 

itdgem;amH.SeaiS, Jr. 
Presiding Judge 
Seventh Judicial Circuit 

_-,-7J1.,,--,,~~......;' =---___ :, South Carolina 
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. , E-368673 
.. '. ';-,--

, FORM [ , (l2l87) 

ST A. TE OF SOUTH CAROLINA ',' ) 
) 

INDICTMENT FOR BURGLARY 
(DWELUNG) 

COUNTY OF Spartanburg') 

At a Court of General Sessions'; convened on _________ -,APIIP~R~1 ..... 3~1.::.;995~, 

the Grand)urors of ____ ' ..... So<.lop..,.a ... r ... t.aan..,b ... u ..... r~g'__-__:__+-'-"- County present upon their oath: 

, .. : 

" 

COUNT ONE - BURGLARY IN TilE FIRST DEGREE 

(DWELLING) 

That ________________________________ ~ ____________________ _ 

did in_--,-_______ County on or abou''--_________ .;.;,'''_"' _____ _ 

willfully arid ~niawfuUy enter the dwelling of ______________ -:--____ _ 

'without consent and with, tbe intent to commit a crime therein and the defen~~t;:-' __ ----

:.~ 

~.' . 

COUNT TWO - BURGLARY IN THE SF.cOND DEGREE 

(DWELLING) 

Th~ _____ Ha_z_el_S_t_o_d_emi_r_e ________________________________ _ 

did in __ s...;p_a_r_t_B_n_bu_r ... g ____ County on or about January 27. 1995 

willfully and unlawfully enter the dWelling of _~s.;;.co~t::;.;t:..."..;;;B.;;;tl_rr;;;..e~l=.;'l;..' -,' _________ _ 

without co~cnt and with lhe'intent'tocommit a crime therein. 

-:.',: 

~gainst the peace and dignity of the State, and contrary to the~tatute in such case made and 

provided. 

101 ' • 



r 
.~ 

4 
,f 

.' 
/I' WITNESSES 

Doug Smith 
"I---:;.~~-r:,::---=-~-::::--~"""",~ 

S~rtanburg County Sheriff's Dept. 
Spartanburg, SC 29304 

~ ¢Omputer a. . 
10 CAIlblUiLBl 

6. ~SJONA1tIRB SO 
J. &aMah ARb. e(" . 

, -' .. 
~ .. ; 

. ,-
VERDICT 

~re'mQn oj Pelit Jury Dote: 
..--

County of Spartanburg (05A) 

02/13/95 

COURT OF GENERAL SESSIONS 

_·....cAu..-I?Ru......Iooo...2 :x...4 ].lJiL99~5l-- TERM __ 

THE STATE 

\,1. 

Hazel Stodemire 

Indictment f.or Burglary; 
(Dwelling) 

Holman C. Gossett, Jr. 

'1:t 
~ -.D. 
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.e 
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E-368566 ., 

FORM 1 (12/87) • • 
" 

STATE OF SOUTH CAROLINA ) 
) 

INDICTMENT FOR BURGLARY 
'(DWELLING) 

COUNTY OF Spartanburg ) 

At a Court of General Sessions, coIlVcnedon--,-____ ·A_P_R_·_1_3_1_995 ____ _ 

the Grand Jurors of .~-____ ,.--..:.Sp=a=r:.=t=an=b:::..:u=r:..:g'--_--- County present upon their oath: 
:.': 

.:" . 

." ::; 

COUNT ONE - BURGLARY IN tm FIRsT DEGREE 

(DWELLING)' 

Thu __ -~'-------------------------~--~---~------~--------: ~:. 

did in __ ~~ ____ ~unty on or about"-________________ ~_ 

...• 
:willfiJl1y and unlawfully enter the dwelling of _________ ~ _____ _ 

, without consent and with the intent to commit a crime therein and the defendant ___ _ 

COUNT TWO - BURGLARY IN THE SF£OND DEGREE 

(DWELLING) 

That Hazel Stodemire 

did in ___ .....-.:S""p;.:;ac=..r~ta~n~b..::;u=.JrgiL-_ County on or about ____ J=8n=u ...... &,..ry.........,,2""'Z ...... -'1"-'9 .... 9""'5 _____ ~_ 

willfully and unlawfully enter the dwelling of._--=L;:;ar::..:r:...<v_O",--,' S::.=u,-=l~l.=.iv.;..:a=-=n,--~ ___ ~~_ 

without consent and with the intent to commit a crime therein. 

Against the peace and dignity of the State, and contrary to the statute ip such case made and 

provided. 

10~ 



" 
',' 

" 
, .... 

WITNESSES 
.: 

larry Fr1dgeon 
Spartanburg County Shet:lff's Dept, 
Spartanburg, SC 293()4 

Foreman oj Grand Jury . .., 

VERDICT 

Foreman 0/ Petit Jury Date: 

9 Cfr.M°G S - 42 - J~<..J-~ 
The Stote of South Carolina, 
County ot Spa.rtanburg (OSA) 

02/09/95 

CO~RT OF GENERAL SESSIONS 

--D.A.L..IERI...L;..··.Iot-2 .L-4q~99~5~T£RM __ 

JHE. STATE 

••• 

Ha.zel Stodemire 

Indictment for Burg\lary 
(DweIUng) 

Rolman C. GOSBett. Jr. 

c 
~ 
0 

a-
s:: -:a 
I) 

8: 
&!If 0 

~O; .s -e~= a .... .8~6L 0 
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E-368677 
", p 

.~ FORM I (12187) .. 

STATE OF SOUTH CAROUNA ) INDlCiMENT FOR BURGLARY 
(DWELLING) ) 

COUNTY OF "Spartanburg ) 

APR 131995 
Ata Court of General Sessions, convened on _____ --:-__________ _ 

the Grand Jurors of ___ -=S""'p,:a::.;rt==an=b""'ur""g ______ County present upon their oath: 

COUNT ONR ~ BURGLARY IN THE FIRST DEGREE 

(DWELLING) 
That ______________________________________________ _ 

did in _____ --, _____ County on or aboul ________________ --------t 
" ' 

" " willfully and unlawfunyenter the dwelling of __________________ _ 

" " 

without consent and with the intent to COmnllt a crime therein and the qefendant ___ _ 

"" " , COUNT TWO - BURGLARY IN THE SECOND DF..GREE" 

(DWELLING) 

That Hazel Stodemire 

did in_...;S~JI:;;:a:::.r..:.t=an==b::..;:u::.::r..Qg-- County on or about January 27. 1995 

willfully and unlawfully enter the dwelling of .......;._.u;An~t!:!h.i!:o~n~y.....:V!Uiali.AJni.lo:c ... e....JNIoJ.IQoI.oIot ... toloton _________ _ 

without consent and with the intent to commit a crime therein. 

Against the peace and dignity of the State, and contrary to the statute in such case made and 

provided. 

1082 
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J 
.,1 .. a ~" 

.' ----=. ~-4~' lGL 

WITNESSES 

. Richard Gary 
Spartanburg County Sheriff's Dept. 
Spartanburg. SC 29304 

J. SlHnlNCBMADI 

1 RIIfOItT BNDt!D 

ACTION OF GRAND JURY 

After beiDa fuRy ad¥ised as to 
m1.,legal dahts. I hereby waive 
prolOntmcnt to tBe Grand JUry. 

FOtlip of Gcond Jury 74j1{ Jii,. c, r4'WJ1t1 

VEIlDIC1 

(0 

~~--------------------
--r;/lrpmon of Petit Jury Datt: 

90fjrw.cG S &8 4: 2 - ti CJ d--
The State of South, Carolina, 
Ca~ 01 Spartanburg (05A) 

02/20/95 

COURT Of GENERAL SESSIONS 

APR 241995 TERM __ 

THE STATE 

" .. 
Hazel Stoudemire 

Indictment for Burglary 
(Dwelling) 

Holman C. Gossett, Jr. 

.g. 
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E-421161 
': .: FORM I (12/87) 

• I .... . . 

STATE OF SOUTH CAROLINA } -..,. 

J' 
COUNTY OF Spartanburg' t 

INDICTMENT FOR BURGLARY 
.. . (DWELLING) . 

.. " ':.~ 

APR181995 
At a Court of General Sessions. convened on, _______________ _ 

lhe Grand Jurors of ____ -'S=<p<:.:a;;.:r:.::t~an=b::..:u::.:r'_'=g'__~ ____ CountY present. upon their oath: 

":., . 

COUNT ONE":'" BURGLARY IN THE'FIRST DEGREE 

(~WELLING) , 

That ~.~,~, __ ---__ ---__ ---------------------------------

did in ___ ----- County on or aboutl., _____________________ , 

willfully' an~ unlawfullY. enter the dwelling of ____________________ _ 

without consent and with the intent to commit a crime therein and the defendapt ____ _ 

COUNT TWO - BURGLARY IN THE SECOND DEGREE' 

.. ' (DWELLING) 

That Hazel Stoudemire 

did in __ S.!.pa_r_t_Bn_bu.;...r ..... s"--_ County on or about __ F:.;e::.:b""'rua=.:.ryL-..:6::..1.~1~99~5~ _________ _ 

willfully and unlawfully enter the dwelling of -::..S..:..te.:..v....;e~Tu..:..r::.;n::.:e:.:r~ _______________ _ 

without consent and with the intent to commit a crime therein . 

...... :; ." 

Againslthepeacean'd dignity~f the S~ate. and co~traryto the statute in such case made and 

provided. 

10~ 



00 
o 

n "'!' 

.. WITNESSES 

Ba'J'ry Pridgeon 
-" --:----;:s==p':':ar:::t:-:a::-nbL:'u=r:-!:!8~C;;.:;o:;...u-nt~Y--:::Sh:-e-r-=-i"""f£::"II ..... s--:D:::-ept. 

Spartanburg. SC 29304 

1. Si!KI1iNCB MAIlB 

2. UI'OItTI!NDiD 

3. CAlI.P PULLED 

... amuRD 

" 

~,~ompu. g. .' 
...Q--

Af&lIIM""~.~ to 
my lela) rights. I hereby "'aive 
prcselltment to the Oland JUryi 

For.eman of Grand Jury .. 

VERDICT 

Foreman of Pet;t Jury Dote: 

8CtW MO·G S - 42 -1~4 \ 
The State of South Carolina, 
County of _-,S:::.J;p=a=rt=a=n:::.:bu==r;.Q.g~ __ ~(~O~5A~) 

02/10/95 

COURT OF GENERAL SESSIONS 

APR 2 41995 TERM __ 

THE STATE 

VI. 

Hazel Stodemire 

Indictment for Burglary 
(Dwelling) 

Holman C. Gossett .• Jr:. 
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E-368681 . . 
FORM J (12187) ,. . ~ 

ST ATE OF SOUTH CAROLINA ... ) 
) 

INDlCTM.ENT FOR BURGLARY 
(DWELLING) .. 

COUNTY OF. Spartanburr .. ) 

APR 13 1995 At a Court of General Sessio.ris, convened on ______________ _ 
'. . '. " . 

the Grand Jurors of ____ .... Sp ... a .... r .... t ... a ..... nbUj1.u1r-cg..---,--_______ · County present upon their oath: 

·COUNT ONE - BURGLARY IN THE FIRST DEGREE 

(DWELLING) 
Th~ _______________________________ ~ __________ _ 

did in ___________ County on or about ________________ -o 

wiJ1f6lJy and ·unlawfully enter the dwelling of ________________ _ 

without amseni arid with the intent to commit a crime therein and the defeiidan~. ___ _ 

COUNT TWO - BURGLARY IN THE SECOND DF.GREE 

(DWELLING) . 

That ___ Ha_z_e_l_S_t_o_d_emi __ r_e _____________________________ _ 

did in Spartanburg County on or about January 27, 1995 

willfully and unlawfully enter the dwelling of ~_Ma--:ry:..._.S_u_e_G_o_d_f_re-=y:--. _______ _ 

without consent and with the intent to commit.a: crime therein. 

Against the peace and dignity of the State, and contrary to the s~atute in such case made and 

provided. 

1 09~ 
" 
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·'0 

9 fjOMT@p.S - 42 -/24-i I-, 
~ ,t. 

i 

The State of South Carolina, 
I.. II' WrrNESSES 
'. .; 

•• Doug Smith . 
Spartanburg County Sberiff's Dept. COun~o' Spartanburg (05A) 
Spartanburg. SC ..~ ~.' !\;; '0@C"CC02/10/95 

I. sIlN111NU!MA1lII a;omputer ~======~~~= 
2. JII!IOttI!NllP.D Q COURT OF GE.NERAL SESSIONS 

: ~ ce- APR 2 4:1995 . TERM __ 

~ 5. atSCdDWAJUOOiCi$ 

.' 

l· ~_ 
Foreman C«i:l'bd L . . 

VERDICT 

THE STATE 

YL 

Hazel Stodemire 

Indictment for Burglary.· 
(Dwelling) 

Holman C. Gossett, Jr. 
..-- Foreman 0/ Pelfl 111ry Date: ..--
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FORM 1 (12/'87) .• 

~TATE OF SOUTH CAROLINA 

COUNTY OF Spartanburg 

) 
) 
) 

E-36868S 
• I 

INDICTMENT FOR BURGLARY 
(DWELLING) 

.. At a Court.:of General S~ions, convened on_· ____ --.; ___ --!..:~P:..;R:.;;.. _1_3_19_95 _ 

1113 

the Grand Jurors of ___ -=S::..cp'-=a;.:.r.::;tan=b:,.::u:.::.rQ.s ________ Co~ty present upon their oath: 

COUNT ONE - BURGLARY IN THE FIRST DEGREE 

(DWELLING) 

Th~ ___________________ ~------______ -----------

did in __________ County on or about ... ______________ _ 

willfully and. unlawfully enter the dwelUng of ________________ _ 

without consent and with the intent to commit a crime therein and the defendant ___ _ 

COUNT TWO - BURGLARY IN THE SECOND DEGREE 

(DWELLING) 

Th~ Hazel Stodemire 

did in __ S..:.p_a_rt_B_n_h_ur-=8=:--_ County on or about December 7. 1994 

willfully and· unlawfully enter the dwelling of·_· _.;;.T.;;.;on:;.y'--"W.;;;a..;;;.t;;.;so;;.-n"-----_____________ _ 

without consent arid with the intent to commit a crime therein. 

Against the peace and dignity of the State, and contrarYJo the statute in such case made and 

provided. 



r 
') 

,.1 

,. 
.' 

" ., WITNESSES 
9D5K!:'t} S .. 42 -1<t,5{ 

The State of South Carolino, 
Doug Smith 
Spartanburg County Sheriff' B Dept. County of_-'S....,p=ar~t=a=nb"'"'u.:.t!:I.Ijo.g ___ u(0~5aA)l-

'" Spartanburg. se 29304 sL.... 02/09/95 
I. MrI"IINCa)IAJJI. ..-.r ~ 4.t =m1l5F-ret ~QCs ~~~~~========= 
2. UKJaTI!lUD .. i£omputer 

6t 3. CAJU)""'" 

'N 
• 

ACTION Of GRAND JURY 

After boIq tollJ advlutl u to 
my Jepi riahtat 1 hereb, wti" 
presentment to tho (1rll\cl Jury, 

VERDICT 

reremon of Petit Jury Date: 

COURT OF GENERAL SESSIONS 

_A_P_R_2_4_19_9_5 _ TERM __ 

THE STATE 

VI. 

Hazel Stodemire 

Indictment for Burgl0ll; 
(Dwelling) 

Holman C. Gossett. Jr. 
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E-368039 ...... 
• FORM 1 (12/87) 

~ .. -." 

STATE OF SOUTH CAROLINA - ) 
) 

COUNTY OF Spartanburg ) 

INDJCTMENTFOR BURGLARY 
-(D~LLJNO) 

At aCourl~of General Sessions, convened on, .... _--.,;..-;;..., ______ -Pl~~~a4\-1~3-.:~:.=.9~.:..., 
the Grand. J~t()rs of ___ --=-sp~_ a:,:r ... t:,::an=bu:::..r=:."g:...-. _____ ;:County present upon their oath: 

COUNT ONE - BURGLARY IN THE FlRST DEGREE 

(DWELLING) 
Th~ ______________________________________________ __ 

did in --,-_______ County on or about, ____ ~ __ _""__.o._ ____ _ 

_ .t.::· 
_ 'willfully, and unlawfully enter the dwelling of ___________ -'--_____ _ 

- . . . 

,- witboutconsemind witb the intent to c~mrnit a crime therein and the defendant:: ____ _ 

:; . 

COUNT TWO - BURGLARY IN THE SECOND DF.GREE 

(DWELLING) 

That Hazel Stodemire 

did in __ S-,p,-a_r_t_au_b_u_r.:.g __ County on or about January 26, 1995 

willfully and unlawfully enter th~ d~eilingof'_-:_--_-'-...;;.P'~l;;.;or:..:o~y_-;;;:Ki::.,:r:..;k1=8:,ud=--_______ _ 
". .~.-

without consent and with Ihe intent t~ commit a ~~ime therein. 

Against the peace and ilignify of the State,and contrary to the statute in such case made and 
.~' . :: ';"~": "'. . . 

provided. 
" .. :"." -.. 

r---\ ., 
~~ 



'-
'. .. , WITNESSES 

~ 

•. ~' Doug Smith 
. llpartanburg County Sheriff ' s Dept, 

Spartanburg. SC 29304 
-~r-~--~~~~~~~----

~ "~~:5crx: 

9~TG' S -42- /'153 
The State of South Carolina, 
County. of Spartanburg ~05A) 

'02/09/95 

EComputer 
C1J . _.4l.AJ.....,lPBI..L.· .J.o..2 ~4..J.J..J91.U.95u.- TERM __ 

COURT OF GENERAL SESSIONS 

6. amcDDSIONATORB 

i~AND .. 
. FlNBCAIQ)MAbB 

ARREST WARRANT NO. 
I. 1llAfIIICYJOLATf(]HSOOPT 

g=-

AcnON·OF GRAND JURY 

After beiDa fully advised as !-" 
my legal rights, 1 heRbY wawe 
prelOlltJDe!lt to the Grand Jury. 

VERDICT 

'll!mr ..... nn n( Pllli, .Turv Date: 

THE STATE 

VI • 

. Hazel Stodemlre 

Indictment for Burglary.· 
(Dwelling) 

Holman C. Gossett, Jr. 
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. " 

. ..,.,. . "' .. .... . 
fORM 1 (12/87) 

STAtE OF SOUTH CAROLINA ) 
) 

COUNTY OF_" _.......;;S .... p._ar;;;..;t;;.;a=n=b...;;;u""'rs"'--- ) 

E-368043 

.. 
:' a" 

INDICTMENT FOR BURGLARY 
(DWELLING) 

"t>R 13-
At a Court of General Sessions, convened on ____ -'-'-____________ _ 

the ~dran'd Jurors de _____ .:Sp.t:;a::.:r~t:.:::an=bu~r~g"__ ____ County present upon their oath: 

COUNT ONE - BURGLARY IN TH E FIRST DEGREE 

(DWELLING) 

"That _____________________________________________ ~ __ __ 

did in _____________ County on or about __________________ _ 

:: .. " willfully al1d unlawfully enter the dwelling of ____ --'-____ "'--___...:--______ _ 

without consent and With" the intent to commit a crime therein and the defendant _____ _ 

" " " 

COVNT TWO - BURGLARY iN THE SECOND DEGREE 

(DWELLING) " 

That ~ _____ Ha_z_el __ S_t_o_d_~_r_e ______________________________ __ 

did in Spartanburg County on or about February I, 1995 

willfully and unlawfully enter t~e dwelling of _.-..;;G..;;;.en=-e~E;..;..~He;;;;,;;n::::;d;.::e;.:.r.;;.so;:;.:n=__ __________ _ 

without consent and with the intent t~commit It ctim~ therein. 

Against the peace and dignity of the State, and contrary to the statute in such case made and 
" .. : .... " 

provided. 

11~ 



(0 -

,.. ~ .... 

• WITNESSES 

Doug Smith 

6. CHECPD SJONA'MtB 

7. A5SI!SSM'ENJ' AND 
PlNRCARD MADE 

8. 11lAffICVlO1.A'tIDNS COPY .....-Et-' 
ARREST WARRANT NO. ~ O~1 

. 
!! 

./ 

ACTION OF GRAND JURY 

After belaS fully advised 81 ~o 
fAY legal rlsbts. I hereby Wit".'C 
prelOatmcAt to the Oland Jury. 

. VERDICT . 

_ Foreman oj.Peril Jury Date: 

County of __ S-,pa~rt.::.;8:;.:;n;.::.bu.::..:r::.sgL-. __ ~( O~5:!!:A) 

02/09/95 

COURT OF:.GEN,R.AL SESSiONS 

APR 241995 TERM 
-,---

THE STATE 

YII. 

Razel Stodemire 

Indictment for Burglary 
(Dwelling) . 

Holman C. Gossett, Jr. 
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E-368047 

FORM 1 (12/87).. ,"" 

STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF __ SP:....a_r_t_an_h_u_r...::g:.--_ ) 

lNDICTMENT FOR BURGLARY 
(DWELLING) 

At a Court of General Sessions, convened on _________ -:A..:.:P~R..:...-;;1~3_19_~ 

the Grand Jurors" of ____ S-'p ..... a.....;r..;,t.;...an;;;;;h;;...;u;;.;;r.JjOg'--___ --'-_ County present upon their oath: 

COUNT ONE - BURGLAR V IN THE FIRST DEGREE 

(DWELLING) " 
That ________________________________________________________________ ~_ 

did in ____________ County on or" abou.tL.-____ ....;.... __________ ~------------. 

willfully and unlawfullY enter the dwelling of ________________ _ 

without consent and with the intent to commit a crime therein and the defendant _____ _ 

COUNT TWO - BURGLARY IN THE SECOND DEGREE 

(DWELLING) 

That RazelStodemire 

did in __ Sp~a_r_t_a.n_b_u_rg~_ County on Or about January "18, 1995 

willfully and unlawfully enter the dwelling of _--=:D.:;.ou:.SI:/.:1::&::::s:....:;:.SpI:..1=a::.:;:wn:..:.. _________ _ 

without consent and with the intent to commit a crime therein. 

Against the peace and dignity of the State, and contrary to the statute in such case made and 

provided. 

1173 



1]"8 

s"TATE OF SOUTH CAROLINA ) 
) 

INDICTMENT FOR BURGLARY 
(DWELliNG) 

COUNTY OF __ C::,:b::,:e::.,:r:.,:o;.,:k::e..:;e ___ ) 

At a CoUrt of G~neral Se~sions. convened 0tl_---'AOo.l~~T~iL,.;1L-Jl...J.'~.--Ll..:z9::z.9~S---------

th~ Grand Jurors: of ____ --lC'-!hOlJA;;"IruQo!.I!k.sA;.s::e _________ Count~ prr:sc:nt upon their oath: 

COUN1' ONE - BURCLARY IN THE F1RST DEGREE 

lDW ELLIN G) 

That ______________ " ____________________ ~---------------------

ditt in _________ CounI~ on or abotnu'--___ ~ ___________ _ 

willfully and unlawfully enter the dwelling of ____ '--_____________________ _ 

without cOnsent and With the Intent to commit a '~rime therein and the defendant ____ _ 

... 

-----------------------------------------------------------------" 

COUNT TWO - BURGLA.RY'-':N THE SECOND DEGREE 

(DWELUNG) 

That liazel Juuior St:oude1l1ire 

did in ___ C_h_er_o_k_e_e ___ COUnty on or abo~~. _-....:J=..;:a;:n;:u;::a;::r.,:!..y--=.l.::;.SL.. ,..:1::..:9:..;:9:,.;:5:-_____ _ 

wilii"tllly and unlawfully C:nler the dwelling of ___ ...:N;;;.;1:;;;c;.:;k;;;1.;....;;S;..;t:;.;:an:=;;.1.;;.ey'-__________ _ 

wIthout consent and with the mtent to commit a erime thereIn. 

~aiDst lhe pt.>ac~ and dignity of the State. add contrary to the statute In sucn case madt' and 

provided. 



WI1'HESSES 

F.' ,DavidG1lf.9on. CCSO 
... 

~-------------:-:t 

t 
~ --------------~----------~ 

ARREST WARRAMT NO. E l79460 

" 

Foreman of Grind Jury 

VIRDICT 

.. 

11.-. ..... 

. -, 

lilY"'''''' i .. .,. ', .. ' ,'.'~ ',--' •. ',,-: 

Th~State of South Car(llina, 

1995 
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gut,c~na Department of P~::,'" ~tlon, Parole and Pardon·seM~. ,,:: 
iolatio,n Report " .. " ' 

e of South CaroUna. County of; Spartartburg 
ender's Name: Hatel Junlor.,nl.'''ill ... 

1D#:.009S5159?f' ;J-h.....J<I.,....I~· 

lndlctment Numbers: 

Watrantl#: W42-o1-G649 
. Dateofelrth: 12128/74 
SCDCtI: 22D501 

Offense 8I1d.Offense Code: 
, 9Q-G8-42-1831,1838, 1842,1862, 1841,1844,1851,1853,1855 Burglaryr·(N\'}-0080 (9 counts) 

Burglary 2nd 5-9.~ 11-554 

; SupeMslon Program: probation Begin Date: O8/C11/OO End Date: 08/08J05 
Supervision Level: InstHutlonaUzed 

: .Santencing Judge: Hon. L casey Mannil'llg Sentencing County: SpartanbUrg 
Sentencing Date: 04/24195 
Location (Bold Response): SCDC Jail Community 

, Sentence: 15 yeat$ suspended to 5 years probation (each count). 

: Speclel Conditions= Make restitution wfth e<rdefendants jOintly and severally. 

l!J!8dmentl Amount Yif;tlm 

96-GS:-42-1837 $1,085.87 Scott Burrell 
95-GS-42-1841 $3~4()O.OO Marg Sue Godfrey 
95-GS-42·'844- $1;200.00 Tony Warson 
9SoGS-42-1851 $501.74 FJoroy Klrklar,d 
~GS-42w1853 $326.00 Gene Henderson . 95-GS-42~ 1855 $150.00 'Douglas SpIaMl 
95-GS-1'1-554 $4.900.00 Scott Burrell 

: : 

Current Address and Summary Of Aesidence~ Incarcerated. 
'::;' . . 

Reporting: NJA 

Employment Records While Under Sur:>ervi$ion: 
. ~ ,- . 

I~ Employer. Dates (from -to) Rea.son(s) for LelWing 

N/A " . "./ 
" -

Financial Conditions: 

Total Amount Pay Period Total PaId Data la$t Arrearage Balance 
ord.red PaId Due 

Restitution $11,,568.41 0 NJA 11,568.41 11,568.41 
. "~ ~ ....... r ..... .-._ '..,.",_,_, , .. "" .~ - . ,~, '.~ . .." ~,:" . .:.;;-, ~ .,' i;r"""~'''''''''''' 

Fine $349.00 
... "', :; .... ,'::;.,".;-: ... .... 

'-0· '" .... ;':~l' ":l"":""~" ,~,.,:-.~., 
"' ., .N/IA 

" " ,,$~.~~().Q, .... , ,~~.~C». .. 
Supervision Fee 
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• •• - _ ...... """ '-'I I .Lvc. 

'. ~utl\~~na Department of prr.: )tion, Parole and Pardon Servic~: 
VlolaJlo ... ~eport ' ". 

: Form 1106 -rfemp/ate}.(ReviSion: 0 ReviSion Date: 1131/1998] 
: Page 1 of 2 . 

, Offender's Name:·H~ JuniOr Soudemire 

Prior Violation Prior Violations 
Dates 

None 

... 

Prior Violation Disposition 

[)etafls of Ute Present VIolation: The offender has Willfully Violated his conditions of probatfon by: 

') Failed to· abide by local, State ,and Federal laws by receMng a sentence of his natura, life for Murder on 04-13-00 by the 
Spartanburg County Court of General Sessions; 

2) F=alted to follow the advice and instructiOnS of agent 

: Agenfs Recommendation: Full revocation. 

Agent's Justification: Offender is sefVing a ute sentence. 

'p:f~ I 
,SuperVIsor's SIgn.lure K. ~ 

Form 1106 (femp/ate) (RevlsJon: 0 ~ 113111998J 
Page 2 012 

Date: June 9, 21)05 

Date: C;.-/t::~c1._S __ 
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CERTIFICATE OF COUNSEL FOR APPELLANT 

Counsel for appellant certifies that ibis Record on Appeal contains all material proposed to 

be included by any of the parties and not any other material. 

October 23rd, 2006 

South Carolina Commission on Indigent Defense 
Division of Appellate Defense 
POBox 11589 
Columbia, S. C. 29211-1589 
(803) 734-1343 

A TIORNEY FOR APPELLANT. 
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