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1 PROCEEDING


2 MS. SMITH:  Before you is Jonathan Ostrowski.  He’s


3 represented by Bill Yarborough of the Greenville County Bar. 


4 He was set for trial next week on a trafficking in meth, 28


5 grams or more, third offense.  He is choosing to plead,


6 today, in trafficking in meth, 28 grams or more, second


7 offense.  A negotiation in this case is 12 years.  I have


8 three days of credit.


9 THE COURT:  Mr. Yarborough, you represent Mr.


10 Ostrowski?


11 MR. YARBOROUGH:  I have, Your Honor.  I do.


12 THE COURT:  How does he plead?


13 MR. YARBOROUGH:  He pleads guilty, Your Honor.


14 THE COURT:  Mr. Ostrowski, let me talk to you a little


15 bit.  How old are you?


16 THE DEFENDANT:  Fifty years old.


17 THE COURT:  How far did you go in school?


18 THE DEFENDANT:  GED.


19 THE COURT:  Have you ever been treated for any mental


20 or emotional disabilities?


21 THE DEFENDANT:  No, sir.


22 THE COURT:  You understand what you’re doing here


23 today?


24 THE DEFENDANT:  Yes, sir.


25 THE COURT:  You have an indictment, 2023-GS-46-4939,
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1 that alleges on or about August 18th of last year, here in


2 York County, you were in either actual or constructive


3 possession of more than 28 grams of methamphetamine.  This


4 being a second offense, second drug offense, it carries a


5 potential penalty of a minimum of seven years, up to 30


6 years.  It is a violent and serious offense is the


7 significance of that and your lifetime if you’re convicted of


8 three serious offenses under our three strikes law, the State


9 could seek a life without parole sentence.


10 In addition, because of its classification as a violent


11 and serious offense, your parole eligibility status in the


12 Department of Corrections may be affected by that


13 classification.  Do you understand all of that?


14 THE DEFENDANT:  Yes, sir.


15 THE COURT:  How do you plead?


16 THE DEFENDANT:  Guilty.


17 THE COURT:  This is being presented as a negotiated


18 settlement.  What that means is that if I follow the


19 negotiation, that’s the exact sentence you’ll receive.  No


20 more, no less.  If I disagree with the sentence, you’d be


21 allowed to withdraw your plea.  Is that your understanding of


22 what a negotiated sentence is?


23 THE DEFENDANT:  Yes, sir.


24 THE COURT:  You have a right to have a jury trial. 


25 Nobody can force you to plead guilty or make you plead


5







6
1 guilty.  Has your lawyer talked to you, in detail, about your


2 jury trial rights?


3 THE DEFENDANT:  Yes, sir.


4 THE COURT:  To be sure you understand your basic


5 rights.  Because nobody can force you to plead guilty, you


6 can ask for a jury trial.  And if you did, the State would


7 have to bring their witnesses here in the courtroom.  You


8 could see and hear every one of the State’s witnesses.  The


9 lawyer could cross-examine them, ask them questions.  


10 That’s called the constitutional right to


11 confrontation.  At a jury trial, you would have a right to


12 remain silent.  You wouldn’t have to say anything about the


13 case.  To exercise that right, the judge would tell a jury to


14 not hold that against you.  


15 Tell the jury that’s your constitutional right to


16 remain silent and if the burden’s on the State to prove your


17 guilt, beyond a reasonable doubt, with their evidence.  And,


18 in fact, 12 jurors would have to all unanimously agree that


19 the State had proven their case, beyond a reasonable doubt,


20 before you could be convicted.  As your basic trial rights,


21 are you giving those up in order to plead guilty today?


22 THE DEFENDANT:  Yes.


23 THE COURT:  Let me talk to you a little bit about


24 Yarborough’s representation.  Have you had time to sit down


25 with him and go over what some people call their motion? 
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1 That’s discovery where you look at incident reports, case


2 summaries, drug reports, statements, probably other evidence


3 the State has in the case.  Have you been able to do all that


4 with Mr. Yarborough?


5 THE DEFENDANT:  Yes, sir.


6 THE COURT:  Do you have any complaints, at all, the way


7 he has represented you?


8 THE DEFENDANT:  No, sir.


9 THE COURT:  Are you satisfied with his representation?


10 THE DEFENDANT:  Yes, sir.


11 THE COURT:  Are you pleading to this charge, today, of


12 your own free will?


13 THE DEFENDANT:  Yes, sir.


14 THE COURT:  Have you been promised anything or


15 threatened in any way in order to get you to enter this plea?


16 THE DEFENDANT:  No, sir.


17 THE COURT:  I find the decision this Defendant entered


18 plea to this charge to be freely, voluntarily and


19 intelligently made.  The advice from a competent attorney


20 with whom he says he’s satisfied.  


21 If I make an error or mistake or you disagree with the


22 sentence, you have a right to appeal.  You have to do that


23 within 10 days.  That doesn’t necessarily mean you start all


24 over but you’d be asking a higher court to review what this


25 Court did.  Normally you start that process by notifying your
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1 lawyer but you have to do that within 10 days.  Do you


2 understand that?


3 THE DEFENDANT:  Yes, sir.


4 THE COURT:  All right.  Solicitor.


5 MS. SMITH:  Your Honor, on August 18th of last year


6 Officer Atkins (phonetically) was patrolling the area of the


7 300 block of (inaudible) Avenue when she saw a vehicle parked


8 out in front of 304 N. (inaudible) Avenue.  She ran that


9 license plate and found that it was registered to Jonathan


10 Nastrowski (phonetically) and she ran his name through NCIC. 


11 She found that he was wanted by the (inaudible) Police


12 Department for felony of obtaining goods under false


13 pretenses.


14 She watched the Defendant enter the vehicle and start


15 driving down N. (inaudible) Avenue towards Light Street.  She


16 observed the vehicle pass the stop bar and a clearly-marked


17 sign stating stop here when red on Jones Avenue.  She


18 observed him stop on the railroad tracks prior to making a


19 right turn on White Street.


20 She stopped him and asked him to exit the vehicle due


21 to the warrant out of Pineville.  He refused to do so and


22 began becoming hostile and resisting.  He started to grab for


23 his crotch.  She thought that he was grabbing for a weapon so


24 she attempted to get him to stop grabbing that area.  She


25 then realized what he was grabbing for was a large amount of
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1 drugs.  There was an altercation with them trying to get him


2 out of the vehicle which he was resisting.


3 He was able to get his hand out of his crotch and he


4 threw a large amount of meth onto White Street.  They were


5 finally able to get him into custody.  They put him into a


6 police vehicle.  At the detention center they searched the


7 vehicle after getting him out.  There was a large amount of


8 meth in the vehicle.  He also has his hand clinched in


9 booking.  They were able to get that open and more meth fell


10 from his hand.  The total amount of meth in this case was


11 54.11 grams.  


12 He does have a prior, 2022 trafficking meth, and a


13 2018, possession of meth which would have made this a third


14 at trial.


15 THE COURT:  Would the two trafficking in --


16 MS. SMITH:  A 2018 possession.


17 THE COURT:  Curious what type of sentence did he


18 receive for trafficking in ‘22.


19 MS. SMITH:  Your Honor, he actually went to trial on


20 that.  He got a sentence of, I believe, 18 years.  It went to


21 the Court of Appeals.  It was overturned by the Court of


22 Appeals.


23 THE COURT:  Okay.  I read his name, Court of Appeals.


24 MS. SMITH:  Yeah.  And then they pled him to, I


25 believe, four years and he already had credit for three.
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1 THE COURT:  All right.  Mr. Yarborough, I’ll be glad to


2 hear from you and then your client.  Bear in mind, I tend to


3 follow the recommendation.


4 MR. YARBOROUGH:  Your Honor, I first met Mr. Ostrowski


5 when he was in prison years ago and I did the appeal at that


6 point.  That case was reversed for a number of reasons.  Now


7 Jonathan was doing great.  He had a good job.  I talked to


8 him a lot because he worries about his younger brother who’s


9 having a hard time.  I know the whole family.  I know his


10 sister, I know his mother and I know his wife who’s in the


11 courtroom.


12 I mean, he made a bad mistake and now he’s got to pay


13 the price.  We looked at the possibility of trying this case. 


14 He’s come to my office numerous times.  We’ve gone over


15 discovery.  Looked at the stop and if there was a problem


16 with the stop.  We, originally, I think, filed (inaudible)


17 motion but I think this is about the best outcome we can get.


18 Now, he spent five years in prison before.  That case


19 was reversed.  He did fine when he was there.  I mean, he’s a


20 model prisoner.  He’s a great guy.  He just made a stupid,


21 stupid mistake.


22 I’d ask the Court to be as lenient on him as possible. 


23 I know your hands are tied.  He really doesn’t want to have


24 to go to prison.  I’d also ask the Court -- he was supposed


25 to go to trial on Monday.  He’s always shown up.  I know this
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1 Court usually (inaudible) the weekend but I’d ask the Court


2 if he could have a few days to get hisself together.


3 We reached this plea and he just feels terrible.  I


4 like Jonathan a lot.  He’s a nice guy.  He just made a bad


5 mistake.


6 THE COURT:  Do you have anything you want to say, Mr.


7 Ostrowski?


8 THE DEFENDANT:  Yes, sir.  I mean, I made a bad mistake


9 and I guess I got to pay the price now.  I mean, I’d like to


10 have a few days to get with my family and my son because I


11 hadn’t really had a chance to talk to them.


12 THE COURT:  All right.  Well, (inaudible) the Court,


13 I’m going to file negotiations to be committed to the


14 Department of Corrections for 12 years, credit for 3 days and


15 it’s my practice, I’m going to deny the request --


16 THE DEFENDANT:  Yes, sir.


17 THE COURT:  -- trafficking 12-year sentence to allow


18 him to be (inaudible).  He has to be taken into custody right


19 now.


20 Thank you.  Good luck to you.


21 MS. SMITH:  Thank you, Your Honor.


22


23


24 (THERE BEING NO FURTHER QUESTIONS, THIS HEARING IS CONCLUDED


25 AT 2:47 p.m.)
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STATEMENT OF THE CASE  
 


 Appellant was charged with trafficking in methamphetamine, 28 grams or more but less 


than 100 grams, third offense following a traffic stop on August 18, 2023. (R. pp. 13-14). York 


County Assistant Solicitor Austin N. Smith prosecuted the case. Appellant was represented by the 


undersigned Attorney Yarborough.  


 On April 4, 2024, Appellant appeared before the Honorable Daniel DeWitt Hall to plead 


guilty to trafficking in methamphetamine, 28 grams or more but less than 100 grams, second 


offense, pursuant to a plea agreement. (R. p. 4, lines 2-8). Also pursuant to the agreement, the 


recommendation was for twelve years imprisonment; the charge otherwise carries a sentence of 


up to 30 years. (R. p. 4, line 7; p. 5, lines 5-6). See S.C. Code Ann. § 44-53-375(C)(2)(b).  


 Assistant Solicitor Smith explained to the Judge that but for the agreement in which he was 


pleading to trafficking second offense, this would have been third offense, as he had an offense in 


2018 and in 2022. (R. p. 9, lines 12-14). However, Appellant had been tried and convicted of 


trafficking in 2018, which has been overturned on appeal by this Court. (R. p. 9, lines 20-22; p. 


10, lines 18-20). See State v. Ostrowski, 435 S.C. 364, 867 S.E.2d 269 (Ct. App. 2021). On remand 


in 2022, he pleaded guilty to a time-served sentence of three years for trafficking 


methamphetamine, less than 28 grams, first offense . (R. p. 9, lines 19-25).    


 After a colloquy with Appellant, Judge Hall accepted Appellant's plea as knowingly and 


voluntarily made and sentenced him to twelve years imprisonment with three days credit for time 


served. (R. p. 4, line 2––p. 7, line 20; p. 11; pp 15-16).  


 A timely Notice of Appeal was filed with this Court on April 8, 2024. This appeal follows.  
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STATEMENT OF THE FACTS 


 The facts are taken from the State's summary during the hearing, which was given as the 


factual basis for the plea. On August 18, 2023, Appellant had been legally parked within city limits 


of Rock Hill, South Carolina when an officer patrolling the area ran his license plate. (R. p. 8, lines 


5-10). The officer saw that the car was registered to Appellant and that he had an outstanding 


warrant from another jurisdiction for obtaining goods under false pretenses. (R. p. 8, lines 9-13). 


  The officer initiated a traffic stop after observing Appellant run a stop sign. (R. p. 8, lines 


14-20). Appellant refused to exit the vehicle and was said to grab at his crotch area while resisting 


and being hostile. (R. p. 8, lines 21-23). The officer believed at first he may have been grabbing at 


a weapon but subsequently realized he had been grabbing for a baggie of narcotics. (R. p. 8, line 


23––p. 9, line 1). His resisting was reported to have caused an altercation in the officers’' attempts 


to get him out of the vehicle. (R. p. 9, lines 1-2).  


 Once out of the vehicle, Appellant was said to have thrown a large amount of 


methamphetamine into the street and other amounts were found in his car and still in his clenched 


hand. (R. p. 9, lines 3-10). The combined drug weight in total was 54.11 grams of 


methamphetamine. (R. 9, lines 10-11).   Note that after the summation of the facts, Appellant was 


neither asked nor did he otherwise state that he agreed with the factual basis for the plea.  
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STANDARD OF REVIEW  
 


 In criminal cases, the appellate court reviews errors of law only. State v. Wilson, 345 S.C. 


1, 5–6, 545 S.E.2d 827, 829 (2001).  An appellate court is bound by the trial court's factual 


findings unless they are clearly erroneous. Id. 
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ARGUMENT  
 


I.   THE PLEA COURT ERRED IN ACCEPTING THE PLEA AGREEMENT AND   
     APPELLANT'S NEGOTIATED PLEA TO TRAFFICKING METHAMPHETAMINE, 
     SECOND OFFENSE BECAUSE APPELLANT WAS  FIRST IMPROPERLY       
     CHARGED WITH TRAFFICKING METHAMPHETAMINE, THIRD OFFENSE.  
 


 Whether an offense qualifies as a second or subsequent offense is determined by S.C. Code 


Ann. § 44-53-470.  Section 44-53-470 provides, in pertinent part:  


(A) An offense is considered a second or subsequent offense if: 
... 
(3) for an offense involving a controlled substance other than marijuana pursuant 
to this article, the offender has been convicted within the previous ten years of a 
first violation of a controlled substance offense provision, other than a marijuana 
offense provision, of this article or of another state or federal statute relating to 
narcotic drugs, depressants, stimulants, or hallucinogenic drugs; and 
 
(4) for an offense involving a controlled substance other than marijuana pursuant 
to this article, the offender has at any time been convicted of a second or subsequent 
violation of a controlled substance offense provision, other than a marijuana offense 
provision, of this article or of another state or federal statute relating to narcotic 
drugs, depressants, stimulants, or hallucinogenic drugs. 
 
(B) In addition to the above provisions, a conviction of trafficking in marijuana or 
trafficking in any other controlled substance in violation of this article or of another 
state or federal statute relating to trafficking in controlled substances must be 
considered a prior offense for purposes of any prosecution pursuant to this article. 


 
§ 44-53-470(A)(3)-(4) and (B).  
 
 Our state legislature has long used sentencing enhancement schemes to deter recidivism, 


and while prevention of reoffending is a strong legitimate state interest, constitutional rights are 


implicated by sentencing enhancements. See generally, State v. Payne, 332 S.C. 266, 269-72, 504 


S.E.2d 335, 336-37 (Ct. App. 1998) (citations omitted).  See also Rainey v. State, 307 S.C. 150, 


151–52, 414 S.E.2d 131, 132 (1992) ("Penal statutes are construed strictly against the State and in 


favor of the defendant. Where the terms of a statute are clear and unambiguous, they must be 
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applied according to their literal meaning. More recent and specific legislation supersedes prior, 


general law.") (internal punctuation and citations omitted).   


 Here, Appellant's 2018 trafficking conviction should not have been counted as a prior 


offense because it was overturned on appeal by this Court. The 2018 and 2022 conviction 


recounted by the State during the plea hearing were for the same offense basis. Thus, only his 2022 


conviction, in which he pleaded guilty to trafficking, first offense after appeal and remand, should 


have been counted as one prior conviction under § 44-53-470. Appellant thus only had one 


qualifying prior conviction under § 44-53-470. Appellant therefore should not have been originally 


charged in this case with trafficking methamphetamine, third offense. Because Appellant was 


incorrectly charged at the start, the downgrade of the charge to second offense as per the agreement 


was erroneous.  
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CONCLUSION 


 In light of the foregoing, Appellant respectfully urges this Court to vacate his conviction 


and sentence and remand for a new trial.  


 


      
                        Respectfully Submitted,  


      William G. Yarborough, III 
      South Carolina Bar #10271 
      Lauren C. Hobbis  
      South Carolina Bar #103190   
      By:  s/ William G. Yarborough, III              .                                   
                           South Carolina Bar # 10271 
      WGY Law      
                                308 West Stone Avenue  
                                                                Greenville, South Carolina 29609 
                                                                 (864) 331-1612 


                 ATTORNEYS   FOR   APPELLANT 
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals   


 
 
 


Appeal from York County Court of General Sessions 
The Honorable Daniel DeWitt Hall, Circuit Court Judge 


 
 


 
Appellate Case No. 2024-000568 


 
 


 
 
The State..........................................................................................................................Respondent 
 
 


v. 
 


 
Jonathan Stanley Ostrowski................................................................................................Appellant 
 
 
 


 
PETITION TO BE RELIEVED AS COUNSEL  


 
 
 
 Undersigned Counsel do hereby state: 


1. They are currently counsel of record for Appellant, Jonathan Stanley Ostrowski in the 


above-captioned appeal.  


2. Undersigned Counsel have each reviewed the record from Appellant's plea and sentencing 


proceedings before Judge Daniel DeWitt Hall, which was held on April 24, 2024, and in their 


opinion, the appeal is without legal merit sufficient to warrant a new trial.  


3. Pursuant to Anders v. California, 386 U.S. 738, 87 S.Ct. 1396 (1967), an arguable legal 


issue that arose during the proceedings has been briefed.  







 11 


Wherefore, Undersigned Counsel requests this Court to be relieved as appellate counsel in this 


case.               
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