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37N THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA\,‘.,, WA
e CIVIL ACTION NO.: 2010 CP-30-0030¢

COUNTY OF LAURENS_ F T A FT
Benjamin Nabors, . - )
S.C.D.C. No. 233844 L AURENS C 3‘)'{
CLETE 07y
Applicant, ) ORDER DENYING MOTION
) o - ) “- - TO-ALTER OR AMEND -
vs. ) S
_ - - - S T )y i
State of South Carolina, )
Respondent. )
| )
)
)

This matter comes before t'he Court by way oprplicalnt’s Motion to Alter or Amend the
Order of Dismissal filed May 22, 2013 in the Laurens County Clerk of Court office. The
Applicant’s Motion to Alter or Amend was not tiled with the Clerk of Couﬁ, but was mailed to
my chambers in Kingstree, South Carolina. |

However, having carefully considered the arguments submitted and z'lpp-iicable law, the

Court finds that the Motion to Alter or Amend should be DENIED.

—Itis therefore ORDERED that the Apphcant s Motion to Alter or Amend is DENIED.

AND, IT IS SO ORDERED.

Ll

C}{Efoﬁ Ncwmzm

: - Judge
July | é , 2013 ,‘, : ECE Qf}]?{mf ’
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Columbia, South Carolina
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STATE OF SOUTH CAROLIN@\‘(%‘; N . Ltmgz\%\g%kﬂi COURT OF COMMON PLEAS

COUNTY OF LAURENS HTH JUDICIAL CIRCUIT
WA 23 A %19
Benjamin Ray Nabors, #233844, ) ~ 2011-CP-30-0308
) o

Applicant, | AURENS COUNTY
CLERK 0f COURT ORDER OF

v, )

State ot South Carolina,

Respoddent.

e’ Pt e N

This matter comes before the Cogrt by way of'an Applicatioﬁ for Post-Conviction Relief filed,
March 30, 2011. Respondent made its Return on August 25, 2011. An evidentiary hearing into thAe
matter was con\'enéd on March 13, 2.‘_0‘}3, at the Greenwood County Courthogse. The Applicant
proceeded pro se after having Rodneg Richey, Esquire relieved as counsel. J. Rutledge Johnson,
Esquire, of the South Carolina Attomey Q;pg’f'gl_’s‘ Ofﬁce, represented the Respondent.

Af the hearing, Applicant testé,ﬁeﬂ, on his own beha]'f. Alex Stal\lrey, Esquire, also téstiﬁed.
This Court alsq had betore it a copy of the records of the Lauréns County Clerk of Court, records
from the South Carolina Department of Cprfect‘ions; the guilty p!eav transcript, a report from the
Department of Mental lt[ealt_.h and numexous mlcles on the subject of methamphetami‘_nes and
addiction.ﬁ which were introduced by the Applicant.

‘ PROCE})URAL HISTORY | -

The Applicant is presently confined in the South Carolina Department ot Corrections

pursuant to orders of commitment of the Clerk of Court for Laurens County. The Applicant was

indicted at.the October 2009 term of the If;gg[epg County Grand Jury for Carjacking (2009-GS-30-

Page1of 10
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1276), and Armed Robbery (2009-GS-30-1387). He was represented by Alex Stalvey, Esquire. On
October 18, 2010, the Applicant pled guﬂt\, as ﬁqqicggcl to both charges. The Honorable J. Derhain
Cole ;entenced the Applicant to ingarcer@;_ien, for a period of. twenty-five (25) years for armed
robbery, and twenty (20) years suspende:d xvitljﬁve (5) years’ probation to run consecutively. He did
not appeal his convictions or sentences.

In hiS current application, Applicant alleges that he is being held in custody unlawfully for the
following reasouns:

L. “['have a long history of mental illness and was not allowed to
plea guilty but mentally ill, was abused by guards™

a) “Long history of illness, earlier incident on day in
question was evidence of mental illness at that time”

[n his amended application filed by ggdney Richey, Esquire on January 15, 2013, the
Applican.t alleged numerous issues inclpding ineffectivé assistance of counsel. |

At the hearing, Applicant proceeded on the ineffective assistance of counsel and involuntarj
guilty plea claims. | |

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the oppo%\géty to Egvjew the récord’ in its entirety and has heard the
testimony-at the post conviction reliet‘hearihg., This Court has further had the opportunity to:qbserv"e |
fhe witnesses presented at the hearing, closely pass upon their credibility and weigh their testimony

accordingly. Set forth below are the relevant findings of facts and conclusions of law as required

- pursuant to S.C. Code Ann. §17-27-80 (2003).
Ineffective Assistance of Counsel

Applicant alleges he received ineffective assistance of counsel. In a PCR action, “[t]he

ew/
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burden of proof is on the applicant to prove his allegations by a preponderance of the evidence.”
‘0 PIo ! ,

Frasier v. State, 351 S.C. 385, 389, 570 S.E.2d 172, 174 (2002) {citing Rule 71.1(e), SCRCP).
Where ineffective assistance of counsg} is alleged as a ground for relief, the Applicant must prove
that "counsel's conduct so undermined the proper functioning of the adversarial process that the trial

cannot be relied upon as having produced a just result." Strickland v. Washington, 466 U.S. 668,

104 5.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler v. State, 286 S.C. 441, 334 S.E.2d 813 -
- (1985). | |

The proper measure of performance is whether the attorney provided representation witHin
the range ot'c‘ohpetence required in cngmnal cases. Courts‘presu-me that counsel rendered a;dequaté

. assistance and made all significant decisions in the exercise of reasonable professional judgment.

Butler, Id. The Applicant must overcome this presunx»ption to receive reliet. Cherry v. State, 300
S.C. 115, 386 S.E.2d 624 (1989). |

First, the Applica.r.rt must prove that counsel’s performance was deficient. Under this prong, '
attorney pertormance is measured by its "reasonat;leness under professional norms." Cherry, 300
S.C.atl117,385 S.E.Zc;i at 623, citing Smckland Second, counsel's deficient performance must have
prejudiced the Applicant such that "Qﬁg’rc IS a reasonable probability that, bpt for cbuﬁsel's
unprofessional errors, the result of the p.rg:céeding would have been differént." Cherry, 300 S.C. at
117-18,386 S.E.2d at 625. With respect to guilty plea counsel, the Applicant must show that there is

a reasonable probability that, but for counsel's alleged errors, he would not have pled guilty and

| would have insisted on going to trial. Hill v..Lockhart, 474 U.S. 52, 106 S.Ct. 366, 88 L.Ed. 2d 203
(1985).

Failure 1o [nvestigate

Page 30t 10



Applicant claims Counsel was igeffectiv;: because Counsel failed to properly investigate his
case prior to his guilty plea.

“Failure to conduct an indepe'rgde‘x)t i.nfygsti ggtiqn.c!pes not constitute ineffective assistance of -
counsel when the allegation is supported only by mere speculation as to the result.” Moorehead v.
State, 329 S.C. 329, 496 S.E.2d 415 (1998). To establish counsel was inadequately prepared, an
Applicant must present evidence of what pognse[ could have discovered or what other defenses could

have been pursued had counsel been more fully prepared. Jackson v, State, 329 S.C. 345; 495S.E2d

768 (1998); Skeen v. State, 325 S.C. 210, 481 S.E.2d 129 (1997) (applicant not entitled to relief
where no evidence presented at PCR hearing to show how additional preparation wou‘ld. have had any
possible effect on the result at trial).

The Applicant alleged Counsel c;o_nc!g'cted' no pre-trial i.nvest.igation, and the Applicant had
witnesses that would have confirmed thisallegation. Additionally, the Applicant stated he wanted an
independent mental evaﬁxation, separate fr§n1 the one conducted by the Department of Mental
~ Health. The Appliéant further made alleg;a)tgons that he wanted a copy of his discovery, a copy of the

guilty plea transcript, a Blair' hearing, and an independent psychiatrist’s evaluation. He also claims
he was insane at the time of the crime, and Counsel did not investigate any of these issues.

Counsel testified he was appointed by Judge Hill, as the Applicant had several prior attorneys
on this case. Counsel stated he met with the Applicant on numerous occasions and even had the
Applicant transferred from the Laurens County Detention Center to the Greenville County Detention
Center so that he could ;nect with the Applicant more often. Counsel teétiﬁgd he prepared this case
‘for a jury trial. Counsel stated he has been practicing criminal law for eight years, including five
vears as an assistant solicitor.

ens
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Counsel also testified he received discovery from the State in this case and extensively.

discussed it with the Applicant. The dis_(:-m-'ery inclﬁded, but \;\fas not limited to, the incident reports,
the Applicant’s statement to law epfo;g_emgnt, the vigtim"s statement, the' transcript from the
Applicant’s wife’s (also a co-defendam)gpi!@yplea transeript, the evaluation from the Department of
Mental Health, which deemed the Appliéémt competent, the Applicant’s medical records, and the
Applicant’s prior record. Counsel also stated he prepared a defense to the armed robbery chargf; and
was prepared to challenge the State’s theory that the Applicant was armed with a knife. Counsel
would have attempted to persuade the tr\nal judge to instruct the jury on common law robbery.

Counsel also testified he rescg;;c.p_ed a possible insanity defense. . Counsel would have
challenged the report from the Department of Mental Health as to its finding of criminal
responsibility and the Applicantis men}g@ health status. Counsel testified he researched the
medications the Applicant was taking and even had a mental health expert subpoenaed and ready to
testity at the trial. However, Counsel admiff_ted the Applicant was criminally responsible as he knew
right from wrong.

Further, Counsel testitied he prepared for trial and even started the trial., Counsél challenged
the Applicant’s statement to law enforcg\men; m a wz .hea'ri‘ng. Ho»;'ever, the trial
judge ruled the statement was admissibi%:. Additionally, both Counsel and the State gave-opening
statements, and the State even called one witness before the case broke for the day. Counsel testified
he spoke with the Applicant the next morning, and the Applicant told Cpunsel he wanted to plead

guilty. Counsel then stated he advised the Applicant that, in his opinion, the Applicant would have

been convicted, and the best possible sentence would result from a guilty plea. The Applicantdid

| State v. Blair, 275 8.C. 529,273 S.E.2d 536 (iggi') {competency to stand trial).
2 378 U.S. 368 (1964). S e
Page 5 of 10
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not tell Counsél he‘did not uﬁclerstang or that he was against this idea. Counsel léstly testified he felt
fully prepared, and based his advice to the Applicant on his experience and the facts of tﬁe case.
This Court finds the Applicgp@’s_ ;esti?rnony regarding Counsel’s- inetfectiveness is not
credible while also tinding Counsel’s tesfimony is credible. Counsel, based on his experience as a
~ former assistant solicitor and now defense attorney, sufficiently prepared this case for trial. Counsel
thoroughly discussed with the Applicant al% of the dis;ove_ry documents on numerous occasions. He
researched the Applicant’s mental hggit}i:'.qx'en retaining a mental health expert to assist in case
preparation and understanding the various medications the Applicant was taking. Counsel also was

rpleted by the Department of Mental Health. The Applicant

RIS A I

prepared to challenge the evaluation compl
alleged an independent mental evaluation would have proven Counsel was i.ne.FFectivé for not having
him separately evaluated. However, the Appljcam failed to provide any evidence that a separate
evaluation would have shown any different results than Department of Mental Health’s report as to
his competency to stand trial.
The Applicant also alleged he had witnesses that would have proven Counsel was ineffective.
However, no witnesses testified on the Applicant’s behalf at the evidentiary hearing. Prejudice from

trial counsel's failure to interview or call witnesses cannot be shown where the witnesses do not

testitv at post-conviction relief. Undar\yé.qd v. State, 309 S.C. 560, 425 S.E.2d 20 (1992).
This Court finds the Applicant has failéd to meet his burden of proving counsel’s
performan_ce was deficient or that he was pgejudiced thereby. Accordingly, this allegation is denied.
| Involuntary Guilty Plea |
The Applicant alleges Counsel cogrced himi into pl/eading guilty. The Applicant also testified
he pled because he was under the impressign that Judge Cole would give him a life sentence and

because he was on various medications at the ﬁm% inhis guilty plea.
Page 6 of 10



To be knowing and voluntary, a plea must be entered with a full understanding of the charges

and the consequences of the plea. de‘kin\i‘. Alabama, 395 U.S. 238,89 S.Ct. 1709, 23 L.Ed.2d 274

{1969); Dover v, State, 304 S.C. 433, 405 SE?d 391 (1991). In determining gui_'lty pleaissues, itis

proper to consider the guilty plea transcript as well as evidence at the PCR hearing. Harris v. Leeke,

282 S.C. 131,318 S.E.2d 360 (1984).

yiad,

individual, a criminal inmate's right tg' c-o_n@est the validity of such a plea is usually, but not

invariably, foreclosed. Blackledge v. Allison, 431 U.S. 63, 97 S.Ct. 1621 (1977). Theretore,
statements made during a guilty plea should be considered conclusive unless a criminal inmate

presents valid reasons why he should be allowed to depart from the truth of his statements. Crawford

v.U.S., 519 F.2d 317 (4th Cir. 1975); Ec!moqu v. Lewis, 546 F.2d 566 (4th Cir. 1976).

A defendant who enters a plea on the advice of counsel may only attack the voluntary and

intelligent character of the plea by showing that counsel’s representation fell below an objective -

standard of reasonableness and that there gs areasonable probability that, but for counsel’s errors, the

defendant would not have pled guilty, but would have insisted on going to trial. Roscoe v. State, 345

‘S.C.16, 546 S.E.2d 417 (2001); Rxchardscm v, State, 310 S.C. 360, 426 S.E.2d 795 (1993).

The Applicant’s alleges his plcé %vqs involuntar'i@y entered. ‘This Court finds .'t_hat this
allegation is conclusively refuted by the record. At the guilty plea hearing, the Applicant testified
that he was not under the influence of any alcohol or drugs, other than medications that helped him
© understand what was occurring around him. (Transcript p. 16 line 5). Judge Cole informed
Applicant of the maximum penalty of carjacking and armed robbery (Transcript p 10 line 14; p. 12
line 15), and informed him of his right to remain silent as well as his right to a jury trial and other

assocnatedJury trial rights. (Tr'mscrlp;p 6 line SJ 9 line 14). Applicant subsequently atfirmed
T’age 7of 10 _



that he was guilty of both carjacking anq;a?rped‘fobbery (Transcript p. 10 line 10; p. 12 line 11), and

he agreed with the facts of the case as sratcd py the solicitor. (Transcript p. 20.lines 7 and 9).

Applicant stated “I just want to get this over with so [victim] ain’t got to keep standing over thereA
and getting put throﬁgh more of it. I'm \feyy:Sharx?efill ‘t’pr what [ have done to her. And [ Rnow what |

done was wrong. She was just trying to Be a éoéd c_iiizen. And [ just flipped out. And that’s no

excuse.” (Transcript p. 16 line 24- p. 17 line 4). Not once during the guilty plea did the Applicant

explain to Judge Cole that Counsel cocmcdhlm into pleading guilty or that he did not understand the

proceedings.

This Court turther finds that Applicant has tailed to carry his burden of proving Fhat his guilty

pled was not freely and voluntarily entered. The overwhelming evidence in the record reflects that

the plea was knowingly and voluntarily entered. Boykin v. Alabama, 395 U.S. 238 (1969); Vickery
v. State, 258 S.C. 33, 186 S.E.2d 827 (1972). Becausea guilty plea is a solemn, judicial admission

of the truth of the charges against an i.ngivjdﬁal, a criminal inmate's right to contest the validity of

such a plea is usually, but not invariably, foreclosed. Blackledge v. Allison, 431 U.S. 63 (1977).
Therefore, statements made during a guilty plea should be considered conclusive unless a criminal
inmate presents valid reasons why he should be allowed to depart trom the truth of his statements.

Crawford v. U.S., 519 F.2d 317 (4th Cir. 1975); Edmonds v. Lewis, 546 F.2d 566 (4th Cir. 1976).

The Applicant showed no reason why he should be allowed to depart from the truth of the statements
he made during his guilty plea hearing. This Court finds the Applicant’s testimony at the PCR
hearing lacked credibility. Therefore, this Court finds that Applicant's guilty plea was freely and

voluntarily entered.

Page 8 0of 10



Accordingly, this Court finds the Applicant has failed to prove the first prong of the
Strickland test - that Counsel failed to V.rcgdpg reasonably effective assistance under prévailing
professional norms. The Applicant .thiléd totpre_sent’speci.ﬁc and compelling evidence that Counsel
comyﬁitted either errors or omissions in hlS representation of the Ahplicant.

This Court alse finds the Appl.ic:’gg; has failed to prove the second prong ofS_trickland —that
he was prejudiced by Counsel’s performance. This Court concludes the Applicant has not met his
burden of prdving‘ counsel failed td"i;ci,ncje'r réasonably effective assistance. Therefore, these
allegétions are denied.

CONCLUSION

Based on all the foregoing, th|§ Court finds and concludes that the Applicant has not
established any constitutional viola‘tignﬁ_ or deprivations that would require this court to grant his
~appl icatioﬁ. Tﬁerefore, this apnlication .ﬂfbr_post convictioﬁ relief must be denied-and dismissed with
prejudice.

This Court advises Applicant that he must file and serve a notice of appeal within thirty (30)
days from the receipt by counsel of writ;gp notice of entry of judgment to secure the appropriate
appellate review. See Rule 203, SCACB- Pursuant to Austin v. State, 305 S.C. 453 (1.99.1.), an
Applicant has a right to an appellate counsel’s assistance in seeking review of the denial of PCR.
Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate review, PCR counsel

must serve and tile a Notice of Appeal on the Applicant’s behalf. Your attention is directed to South

Carolina Appellate Court Rule 243 for appropriate procedures for appeal.

v/
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IT IS THEREFORE ORDERED:

I.  Thatthe Application for Post-Conviction Relief must be denied and
dismissed with prej udwe and '

2 The Applicant must be mmgnded to the custody of the Respondent.

AND IT IS SO ORDERED! 7
( /\/ A A/\./

Cliftg B \Iewman
Prest dmg Circuit Court Judge
Eighth Judicial Circuit

A» M 5 2013

'F‘f/)( M&[M , South Carolina

ATRUE COPY OF ORIGINAL
LJ‘ Gate
L Lynn W. Lancaster .
arens County Cccp & GS
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