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ESTIONS ON APPEAL

I.Did the court error by issuing a Final Order of Dismissal while the Applicant’s
Motion for Enlargement was pending before the court?

ll.Was the Applicant’s time to respond Tolled by the timely filing of his Motion for
Enlargement?

1l1.Did the State error by not issuing a response and notice to be served to the
Applicant with a newly fixed date to file his response to their Conditional Order
of Dismissal?



STATEMENT OF FACTS:

Now comes the applicant Pro se and presents the following statement of facts in the
matter of this case (2023-CP-04-01390) for appellate review:

Applicant filed his (PCR) action on July 3, 2023. Respondent made their
return Conditional Order of Dismissal on March 12, 2024 (194 days past the 60 days
regulatory time frame set out in Rule 12(a), SCRCP). Applicant received service by mail on
April 11, 2024 (282 days later).

Applicant filed his Motion For Enlargement on April 15,2024 requesting an extension of
twenty (20) days to respond to the states Conditional Order of Dismissal thereby Tolling his
time for response. (No notification response or ruling to Applicants Motion For
Enlargement was ever given or received by the Applicant. And no notification as to any
New Fixed date deadline for responding was ever given or received by the Applicant).

Applicant then received notice by mail on May 16, 2024, dated May 6, 2024 of the state’s
proposed Order of Dismissal which asserted the Applicants failure to respond to the
Conditional Order of Dismissal. Included was a copy from the Anderson clerk of Court of
applicants stamped time clock filed Motion For Enlargement and NO RULING, NOTICE,
OR RESPONSE DENYING OR GRANTING THE APPLICANTS MOTION WITH ANY NEW
FiXED DATE BY WHICH APPLICANT WOULD BE REQUIRED TO FiLE HIS RESPONSE WAS
EVER GIVEN.

Applicant then wrote a letter mailed on May 19, 2024 with copies served to the Anderson
clerk of Court, the Attorney general's office, and also to the honorable judge R. Lawton
Mclintosh explain the applicant filed a timely Motion for Enlargement requesting an
extension of time and that any delay of a response to the state's conditional order of
dismissal was due to having received no notice of a ruling or response to his motion and
the Applicant concluded by requesting a disposition on his Motion For Enlargement of time
so that he would know what his deadline for filing would be. THE APPLICANT RECEIVED
NO RESPONSE TO THIS LETTER FROM ANY OF THE PARTIES IT WAS MAILED TO AS
LISTED ABOVE AND STILL NO NEW FIXED DATE NOTIFYING THE APPLICANT BY WHICH
TIME HE WAS REQUIRED TO FILE.

The Applicant then mailed his response (with brief in support of attached) to overcome
the Conditional Order of Dismissal and the Proposed Order Dismissal, copies notarized
and served to the clerk of court and Attorney general's office, TO WHICH HE RECEIVED
NO RESPONSE. (Please review all attached exhibits of evidence of material fact included
with PCR application). The applicant has shown sufficient reason with factual evidence:
exhibits presented as evidence of material fact in support of why he should have been
entitled to an evidentiary hearing.

The Applicant then received by mail on May 29, 2024 letter from the Attorney general's
office dated May 24, 2024 with notice of the final order of dismissal signed by judge

mn



Mcintosh on May 17, 2024. Therefore, Applicant appeals this judgment because no
disposition and notification was ever given to the Applicants Motion For Enlargement and
no new fixed date and timeline by which he was required to file his response to conditional
order of dismissal thus creating delay. If the applicant would have received a response to
his motion he could have then requested an additional extension of time due to the
circumstances of the institution and staff shortages which create security lockdowns
which limits his access to the mailroom as well as supplies.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS & §
COUNTY OF ANDERSON ) FOR THE TENTH JUDICIAL CIRCUIT A 2
) g5
Steven C. McElrath, #328413, ) CASE NO. 2023-CP-04-01390 §§
) : oR
Applicant, ) S
) 513
V. ) FINAL ORDER OF DISMISSAL -~

State of South Carolina, ) A TRU E CQ?Y .

Respondent. ) JUN -5 2024~
C‘IQ'CLERK OF COURT ‘ _\

This matter comes before this Court by way of a post-conviction relief (PCR) action
commenced by Steven C. McElrath (Applicant), filed on July 3, 2023. Respondent made its Return
and Motion to Dismiss on March 12, 2024, requesting this action be summarily dismissed because
it was untimely, barred by the statute of limitations, successive to Applicant's previous application,
failing to make a prima facie showing of newly discovered evidence, barred by the doctrine of res

Judicata, and failing to comply with the Uniform Post-Conviction Procedures Act, S.C. Code Ann.
§ 17-27-10 et seq. (2014).

Pursuant to this request, and after reviewing the pleadings in this matter and all of the
records attached thereto, this Court issued a Conditional Order of Dismissal filed on March 28,
2023, provisionally denying and dismissing this action while giving Applicant twenty days from
the date of service of said order in which to show why the Conditional Order of Dismissal should
not become final. Attached to this Final Order and incorporated herein by reference is an affidavit
of service dated April 11,2024, indicating the State served the above-mentioned Conditional Order
of Dismissal on Applicant.

Applicant filed a Motion for Enlargement on April 15, 2024, requesting an extension of

twenty days to respond to the Conditional Order of Dismissal, Over twenty days have passed since
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Applicant's request, and he has failed to file a response to the Conditional Order of Dismissal with

specific reasons why the dismissal should not become final.
Before the Court will hold an evidentiary hearing, Applicant must make a prima facie

showing that he is entitled to relief, Welch v. MacDougall, 246 S.C. 258, 143 8.E.2d 455 (1965);

Blandshaw v. State, 245 S.C. 385, 140 S.E.2d 784 (1965). Applicant has failed to make such a
showing based on the information set forth in his application, and failed to respond with reasons
the Conditional Order of Dismissal should not become final. Therefore, he is not entitled to an
evidentiary hearing in this matter. Accordingly, this Court finds no reason why the Conditional
Order of Dismissal should not become final.

IT IS THEREFORE ORDERED that for the reasons set forth in the Court's Conditional
Order of Dismissal in addition to the reasons set forth in this Final Order of Dismissal, the
Application for post-conviction relief is hereby DENIED AND DISMISSED WITH
PREJUDICE.

This Court hereby advises Applicant that he must file and serve a notice of appeal within
thirty days of the service of this Order to secure appellate review. See Rule 203, SCACR.
Applicant's attention is directed to Rule 243, SCACR, for the procedures following the filing and

service of the notice of appeal.

v]
AND IT IS SO ORDERED this l { da }’}’)M A, 2024,

OYW(/

R. LAWTON MCINTO&H;(/

Chief]Administrative Jytdge
Judicial Circuit
, South Carolina.
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