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Stella Burton - Cross by M. Shaffer 501

662
tinme.
Q Wiy -- I'"'msorry. You can finish your --
A In those tinmes | went down there, of course | seen
the bow in his hand and hi m snoki ng, yes, but any
particular time, | can't -- | assunme because they were al

t oget her.

Q You said that -- when he asked whether or not Mark

was snoking, you said, yes, | assune.

A | assunme. | assune all of them were snoking.

Q So did you see -- yes or no. D d you actually see
him - -

A Not at that very instant, no.

Q But because he was around them you assuned he was

snoki ng; right?

A Yes, because | had seen hi m snoke once earlier that
day.

Q He snoked --

A Earlier, yeah.

Q He snoked with Joey earlier in the day?

A Yeah, I'mnot going to take sonebody to sonebody's
house and not go check on them O course | went back
down to Joey's to speak and check and make sure everything
was okay.

Q So explain this. You took -- Mark went to Joey's

house; right?
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663
A I took himdown there, yes.
Q You took himdown there to Joey's house. Then, you
left?
A | went up to the house in front.
Q But then, you canme back?
A To Joey's.
Q Way did you take himto Joey' s?
A Because | couldn't take himto the house in front.
Q And expl ain that because maybe | just missed it.
A The house in front is not -- Joey's is sonewhere we
could go and get high and you can socialize. That's why I
went and took himdown there and he couldn't cone to the
house in front because M. Ws doesn't all ow soneone to go

in the house.

Q But

you -- but M. Wes allows people who are high to

cone to his house?

A He don't know that they're high.

Q He allows you to cone there when you're high; right?

A Yeah, to do laundry or help or whatever it is. He

didn't know particularly any tinme |I was high.

Q So he couldn't tell based off your body |anguage?

A No.
Q Because people who are high, sonetines whenever
they're regular users, they look normal. Is that what you

testified to?
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A They can.
Q And you're saying that -- | think you testified that
Marty just acted |ike Marty whenever he was high; right?

That's right.

A long period of tinme sober?

Q Did you ever see himreally clean?
A What do you nean?

Q Did you see Marty cl ean?

A Cl ean?

Q Yeah, like --

A Sober ?

Q Sober.

A Yes.

Q

A

Not particularly. You would say it goes dry, we
couldn't find any drugs. A couple of days at the nost,
maybe.

Q So a couple of days. A couple neaning three or four
days?

A Two, three days. Maybe a week. It depended on how
he sl ept and ate.

Q But nost of the tine you saw Marty, he was high;

right?

A I wouldn't say nost of the tine. | would say half of
the tine.

Q He just acted |ike Marty whenever he was that way;
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1 right?
2 A Yes.
3 Q Most of the tinme you saw Marty, you were high
4 correct?
5 A O was trying to get high, yes.
6 Q And even though you're a |ong-termdrug user, you
7 were unaware of the fact that Marty sol d net hanphet am ne?
8 A He never sold anything. W always shared. |[If | had
9 it or he had it, we always shared.
10 Q So he would be -- he would share met hanphetam ne?
11 A Yeah.
12 Q You said that he was not really a taxi cab -- not
13 really like a taxi cab person, but he did give a |ot of
14 peopl e rides?
15 A | didn't say that.
16 Q You didn't testify to that?
17 A | said he gave a | ot of people rides. | never said
18 anyt hi ng about a taxi cab. | can't renmenber if | did or
19 not, but | don't think I did.
20 Q You don't recall the Solicitor saying he was sort of
21 like a taxi cab driver?
22 A He said that. | didn't.
23 Q But you do recall that; right?
24 A Yes.
25 Q And you said, no, correct?
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A | think -- | assunme, yeah. Like -- yeah, | did, but
| did not say that.
Q Your response was not, no, to that question? Do you
remenber your response?
A | do not, no.
Q Wul d you like us to have it -- the Court Reporter
read it back?
A | probably did. | don't know. | haven't had a | ot
of sleep. I'munder a ot of stress. | have two children
up here in jail right now, and then | had this trial. [|I'm

not sl eeping well.

MADAM COURT REPORTER: Judge, |'m having a hard tinme
heari ng.

THE COURT: You need to sit close to the m crophone

SO we can hear you

Q The net hanphet am ne does not hel p you sl eep, does it?
A No, it doesn't.

Q It keeps you awake; right?

A Sonet i mes.

Q It can keep you awake for days at a tinme sonetines?
A It coul d.

Q Maybe four days?

A Four to 10. Methanphetam ne is a speed. Sonetines,
it can have the opposite effect |ike Adderall. Adderal

al so cont ai ns anphet am ne.
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Q You said Marty was docile like a cat; correct?
A Yes, | did.

Q He's not the kind of guy who would fight the police,

s he?
A No, he was not a violent person to ne. |'ve never
seen himangry. |'ve never seen himviolent, no.

Bi ckering doesn't nmake a person violent.

Q He bickered a ot with Joni?

A Someti nmes. You know, couples bicker back and forth.
Q Did it ever get physical that you know of ?

A No, |'ve never seen himget physical. No.

Q But they did get loud; right?

A Yeah, soneti nes.

Q You woul dn"t expect himto be the kind of person that
would try to -- if he's being arrested, try to fight the

cop and try to get a screwdriver and stab him would you?

A He woul dn't cross ne that way, no.

Q It would surprise you --

A If he was high and been high for a couple of days,
maybe.

Q Maybe if he was really high and had been high for a
coupl e of days?

A Maybe. That coul d be anybody. That could be ne.

Q Because whenever you get high for a couple of days,

you get very angry, don't you?
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A Angry? Due to |lack of sleep, you don't think right,
but I don't have a degree to determ ne that either.
Q Did the State nake any prom ses or talk to you in any
way about -- or did the State make any conversati on about
your pending charges when they were talking to you about
this case?
A They just told ne that you were going to be asking
about them
Q And what did they tell you to say?
A Tell the truth.
Q What did they tell you to say about the pending
charges though?

Tell the truth.

Did they offer you anything?

No, absolutely not.

A
Q
A
Q They didn't offer to help you out in sonme way?
A No, they did not.

Q Did --

A My pendi ng charges have nothing to do with this case.
Not hing at all.

Q But you were first talked to | ast week; correct or

t he week before?

A Yes, and a private investigator canme to ny hone

because she told ne that the Public Defender's O fice took

his case and she is working for them now and a | awyer.
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So Marty, did you ever know himto carry a gun?
No.

He never said that to anything?

No, knives. He played with a |Iot of knives.

He never said that he carried to people?

No, | did say he had one in the car at one point.

And when was t hat?

> O » O » O » O

It was actually two days before all of this happened.
| was getting high and | needed a needl e and he said that
he had sonme under his seat, to reach behind under the seat
and grab the bag of needles and when | did, that's when |
felt a handle and it startled ne. So he did pull it out
and show ne.

And did it look like this (indicating)?

No.

It was sonething other than this?

Yes.

Was it smaller or bigger?

Smal | er.

Was it in black?

It was smaller.

Was it bl ack?

It had a brown handle on it.

But it was smaller than this (indicating)?

> 0 » O » O » O » O » O

Yes.
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Q And was it a real gun or was it a --
A -- 1 did not touch it, but it |ooked like a real gun,
yes.
Q And you've never told that to anybody before?
A They didn't ask. | probably have told themthat.
Q Did you tell the Solicitor's Ofice that?
A Yes, | probably did.

MR. SHAFFER: Court's indul gence. No further
guesti ons.

THE COURT: Anything in redirect, Solicitor?

MR. BROMN: Not hing further.

THE COURT: Ladies and gentlenen, we're going to take

a short norning break. |If you'll go back to the jury room
and we'll get you back out shortly and go to the next
W t ness.

(Wher eupon, the jury was excused from open court for

a break.)

THE COURT: We will take a short break.

(Whereupon, a short break was taken.)

THE COURT: We're back on the record. M. Shaffer,
do you want to put on the record what we have been
di scussing in the hall and back in-chanbers?

MR. SHAFFER: Yes, Your Honor. | nove to -- it's our
position that that |ast w tness was --

THE COURT: Stella Burton?
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MR. SHAFFER: Yes, sir. Was high on the stand. She
was rocking back and forth and everything and her eyes
kept sort of alnost closing. It was pretty apparent that
she was high, at least to ne and to Ms. McNeill. | nove
to disqualify her as a witness and stri ke her testinony
under conpet ence.

THE COURT: Well, based upon our conversations, | did
make the sanme observations that you did. She was,
however, responsive to the questions on direct and cross.
She appeared to understand all of the questions that were
asked to her. So I'mjust going to allow her credibility
to be determ ned by the jury based upon her deneanor and
her various adm ssions that she made. So |I'mnot going to
find her inconpetent to testify.

MR. BROMN: Judge, |1'd also add it appears that she
was pretty consistent with the way she was acting from
| ast Friday, too --

THE COURT: Right.

MR. BROMWN: -- at pretrial with her swaying, but
again, she was responsive to all of the questions and |
bel i eve --

THE COURT: Right.

MR. BROMWN: -- her statenents were consistent.

THE COURT: Right and | did allude to that that from

what | renmenber fromlast Friday during pretrial, it
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appeared that she responded sonewhat consistently. So
your notion is so noted and denied. All right. You' ve
got M. Lawson?

MR. BROWN: Yeah, he's here.

THE COURT: Let's bring the jury out, please. Does
everybody think we're good to take care of M. Lawson's
direct and cross and still get Ms. McNeill to her neeting?

MR. BROMWN: Yes, sir.

(Whereupon, the jury came into open court at

approximately 11:20 a. m)

THE COURT: Let the record reflect that the jury is
back in the courtroom Solicitor, call your next w tness,
pl ease.

MR. BROMWN:. The State calls Joey Lawson.

THE COURT: Come around, M. Lawson.

JCEY LAWSON, being
first duly sworn, testified as follows:

DI RECT EXAM NATI ON

By M. Brown:

Good norning, M. Lawson.

Good nor ni ng.

M. Lawson, did you know Marty Ceorge?
Yes, | did.

How di d you know Marty?

> O r» O » O

| just knew himfromthe nei ghborhood.
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Were you friends with Marty?

Yeah, real good friends.

And how | ong had you known Marty?

Just a few nonths. Probably six to eight nonths.

But you knew hi n?

o o A W N R
> O » O » O

Yeah, | only lived in that house for a year. So |
7 met him probably within a couple of nonths after | noved
8 I n the house.

9 Q VWhat about Stella Burton? Do you know Stella?

10 A Yeah, | know her. | didn't know her until | noved
11 into the house, also.
12 THE COURT: M. Lawson, nove a little closer to the

13 m crophone, if you would, please, sir. Thank you.

14 THE W TNESS: Yes, sir.

15 Q What about Joni Kitchens? Do you know Joni ?

16 A Yeah, | know Joni through Marty.

17 Q Through Marty. Did you know Mark Hail ey?

18 A No, | don't know him

19 Q Have you seen him before though?

20 A Yes, | did that day.

21 Q That day?

22 A Yes, sir.

23 Q Now, M. Lawson, we're tal king about March 5th of

24 2019; is that correct?

25 A Yes.
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Q When did you first see M. Hailey?

A When Stella and Debbi e Wods dropped himoff at ny
house and said he needed a place to stay until Marty

pi cked hi m up

Q VWere did you live?

A Ri ght behind Wes' house. | don't know Wes' | ast
nane.

Q Descri be your place where you live.

A It was a garage. It was nade into a studio honme and
that's what | -- | was working on that house.

Q What tinme of day, if you renenber, did M. Hailey
arrive with Stella and Debbi e Wods?

A I woul d say probably 9:00, 10:00, 11:00. Sonmewhere
in that area. | was working on the house. | usually

wor ked pretty nuch through the day and ni ght on that

house.

Q Could it have been earlier?

A I don't know. | guess it could have been.

Q You're just not sure on when they got there?

A Yes, sir. |'mnot sure.

Q So is the man, Mark Hailey, that arrived at your

house, is he in the courtroomtoday?
A Yes, sir.
Q Can you descri be what he's wearing?

A Yes, sir. He's wearing either a navy blue or black
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sui t.
Q And that's who showed up to your house?
A Yes, sir.

MR. BROMN: Let the record reflect --

THE COURT: Sure.

MR. BROMWN: -- that he's identified him

THE COURT: Sure. The witness has identified the
Def endant, Mark Hail ey.
Q Now, when M. Hailey first got to your house, where
did Stella go?

A Stella went up to the brick house in front to wash

cl ot hes.

Q And where did Mark go?

A Mark came in ny house and sat down on the couch.

Q How was Mark acting when he got there?

A He was acting pretty calm A regular guy, you know.
Q Did he remain normal during the tinme?

A Wthin about 30 to 45 mnutes | would say, he started

acting kind of strange. You know, he started reading his
Bible. He starting acting -- nunbling to hinmself. Then,
he pretty much started going in and out of the bathroom
and, you know, different things that wasn't normal | kind
of guess you coul d say.

Q He was in and out of the bathroont

A Yeah, he went in the bathroom about two or three

514




oo 00~ W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Joey Lawson - Direct by M. Brown 515
676

times, maybe nore

Did he have anything with hinf

Some kind of bag or sonething.

In addition to his little Bible?
Yes.

So his deneanor changed?

Yeah, his deneanor did change. Yes.

Did he ever say anything to you?

> O » O » O » O

The only thing that | can recall himsaying to me --

I was working. | was working in the kitchen. | was
renodel i ng the kitchen and he said, what are you al

doing? Are you all out to get me? Are you all plotting
sonet hi ng agai nst ne, or sonething in that category. |
don't know exactly what he said. | said -- and | tried to
calmhimdown. | said, no. | said, nobody here woul d
ever do that to you. You're safe in nmy house. That's

pretty much all that was said in that conversation.

Q But again, he was thinking you all were out to get

hi nf

A Yeah, sonebody -- he said sonebody -- he said, you
all. So | assune he was tal ki ng about whoever was around
this area.

Q Wul d you say he was sonmewhat paranoi d?

A Yes, sir.

Q How | ong do you think he was around you that night?
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1 A I would say around two or three hours. It could have
2 been an hour and a half. | can't renenber.
3 Q But it was a good, |ong period?
4 A Yeah, it was awhil e, but he was zoom ng out and when
5 he went outside, he stayed outside a little while. He
6 wasn't like in nmy house the whole tine, but he would cone
7 in and sit down, read the Bible. And then, he'd go back
8 outside or go to the bathroom He never would sit still,
9 you know.
10 Q Yes, sir. Wen did he | eave?
11 A When Marty and Joni canme to pick himup and | don't
12 know exactly what tine. |'mthinking around 11:30, 12:00.
13 Somewhere in that area.
14 Q It was dark outside?
15 A Yes, sir. It was dark.
16 Q But you can't say for certain what tine it was?
17 A No, sir.
18 Q Did you ever snoke any nmeth with himor do you
19 remenber hi m snoki ng nmeth?
20 A No, | can't recall snoking anything with him
21 Q When Marty and Joni got there, how | ong were they
22 t here?
23 A They wasn't there any nore than 10, 15 m nutes, even
24 if that and Marty was talking to nme the whole tinme. There
25 was no drugs then and Joni was in a hurry to go. So she
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went on out the door and Mark went out the door. And
then, Marty stood there and he told -- | told him-- |
sai d, where have you been? | said, everybody was wanting

himto go. Gve hima ride honme, you know, and he left.
Q So had you tried to get in contact with Marty and
Joni --

A No, | didn't try.

-- to tell themto conme pick himup?

| didn't try. | knew Stella or sonmebody was trying.

But you all wanted himto | eave?

> O » O

| didn't per se say that | wanted himto | eave.
just felt unconfortable, too around him

Q You felt unconfortable about hinf

A Yeah, | did, but it wasn't because | was in fear. It
was because | didn't know what he -- |'ve seen people
almpst OD and | just don't want to have that in ny hone.

Q So you're saying OD. Were you saying you believe he
was under the influence of drugs?

A | believe he was under the influence.

Q So later on, Joni and Marty cane and picked up Mark
Hai | ey?

Yes, they did.

(@)

Did you see Mark or Marty anynore that night?
A No, | didn't.

Q M. Lawson, would you say you've done neth in the
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past ?
Yes, |'ve done sone neth.
Q Have you done neth with Marty?
A No. Wth Marty?
Q Marty.
A Yes, with Marty. Yes, | have.
Q How did Marty act on nethanphet am ne?
A He pretty nmuch acted hinself. He didn't have a whole

|l ot of change in him He was pretty nuch hinself. |

guess you'd say a little perky. A little nore perky and

active.

Q Have you ever known Marty to be aggressive or
viol ent?

A No, no. | never have.

Q And you'd never net Mark Hailey before that night?
A Never .
Q M. Lawson, are you -- when's the last tinme you did

met hanphet am ne?

A It's probably been a couple of weeks ago. | fell off
the wagon. | did go to rehab. | went to rehab. It was
Cornerstone. | graduated. |t was intensive outpatient

where | had to go three nights a week, three hours a night

and it was pretty intense. | had to take a drug test
about every night. So, | nean, | stayed clean.
Q When's -- are you under the influence right now?
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A No, |'m not.
Q M. Lawson, it's safe to say you have a crim nal
history; is that right?
A Yeah, 1'd say | was at the wong place at the wong

time a lot of the tines.

Q It goes back to 19827

A Yes.

Q How ol d are you?

A ' m 57.

Q Fifty-seven and you have stuff going fromfraud
checks up to nore serious things, is that correct?

A Yes, that's true.

Q And that was back in the '80's?

A Yes, in the "80's and | didn't get in trouble again
until -- it was 34 years before | got in trouble again and
that wasn't really ne doing that. It was soneone el se,
but I took over the charge and | pled guilty.

Is that a burg third and a grand | arceny?

Yes.

In 20197

My vehicle was invol ved.

You don't deny that, do you?

Excuse ne?

About your crimnal history.

> O » O » O » O

VWhat about it?
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1 Q You don't deny that you have it?
2 A No, | don't deny it. No.
3 Q What you're saying on the stand today is what
4 happened that night?
5 A Yes, yes. That | can renmenber. | did have a stroke
6 i n February of 2000. In 2000, | believe it was in
7 February.
8 Q February of 20007?
9 A Yeah, and then |I had a couple of incidents -- well, |
10 can't renmenber a lot of stuff now and it wasn't fromthe
11 drugs either. It was fromthe stroke.
12 Q But that night, you do renenber what you've told ne
13 t oday?
14 A | remenber a good little bit, but, you know, still
15 sone things just conme to ne and sone things -- it's like I
16 can't finish a sentence sonetines.
17 Q Yes, sir. Wat you've told the Court and the jury
18 today, is that your recollection of what took place that
19 ni ght ?
20 A Yes, sir.
21 Q And you said you've done neth and drugs before?
22 A Yes, sir. | have.
23 Q Wbul d you recogni ze sonebody el se on drugs if you see
24 t hen?
25 A | believe | could.
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Q And you believe that M. Hailey was on drugs that
ni ght ?
A It seened to nme |ike he was.
MR. BROWN. No further questions.
THE COURT: Cross-exam nation?
CROSS- EXAM NATI ON
By M. Shaffer:
Q M. Lawson, I'mgoing to speak up a little bit; okay?
A Yes, sir.
Q And |"mturning this way so the jury can hear ne
because | think ny back was to them okay?
A Yes, sir.
Q I"'mnot trying to |like yell at you or anything |ike
that, but if |I speak up and I'm | ooking away fromyou, |I'm

not trying to be rude; okay?

A Okay.

Q So | guess when's the first tinme that you spoke with
anyone concerning this case? Anyone fromthe State.

A It was probably a week ago, two weeks ago. It was a
week before |ast Friday.

Q So about two weeks ago was the first tinme that you' ve
ever spoken to anybody and given a statenent; right?

A Yes, yes.

Q And it's fair to say your nmenory is not perfect;

right?
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1 A Yes, sir.

2 Q You had a stroke in 2000, you said?

3 A I think it was 2000. | believe it was.

4 Q Yes, sir. And have you had another stroke since

5 t hen?

6 A | don't think that | have.

7 Q But they canme to talk to you about this; correct?

8 A Yes, they did.

9 Q Before they had tal ked to you, you knew about Marty
10 passi ng away; right?

11 A Yeah.

12 Q You had tal ked with Joni about it; correct?

13 A Yeah, we spoke about it.

14 Q And | imagine Stella had talked to you about it, as
15 wel | ; correct?

16 A Stella and |, we don't communicate |ike that.

17 Q But Joni had tal ked to you about it; right?

18 A VWhen we'd run into each other. She knew that himand
19 | were good friends.
20 Q But it wasn't until two weeks ago that an actual
21 person from |l aw enforcenent or the Solicitor's Ofice
22 tal ked to you; right?
23 A Ri ght .
24 Q And | ast Friday, there was a pretrial hearing where
25 you testified; correct?
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A Yes, sir.
Q You testified in this courtroom correct?
A Yes, sir.
Q Right there in that chair; correct?
A Yes, sir.
Q And | asked you questions; right?
A Yes, sir.
Q And one of those questions was whether or not you
actual ly remenbered Mark using any drugs that night?
Yes, sir.
Q And you sai d, no?
A That's right.
Q You said you can't really recall; correct?
A Ri ght.
Q

And | had al so asked you whet her or not you have any
sort of training or experience with people with nental

health; correct?

A That's correct.

Q And you said that, no, you do not; correct?

A That's correct.

Q And so you said that -- is it fair to say that

per haps, you couldn't tell the difference between sonmeone
with nmental health issues and drug use?
A Yes, sir.

Q You said that you did -- when you knew Marty, you
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said that he would conme to your house and you all woul d
shoot crap?

Yeah, we'd talk.

So tal k? That's what you neant by that?

Yeah, yeah.

You all would also do drugs together; correct?
Not necessarily.

Soneti mes, you woul d?

Sonet i nes.

And he used net hanphetam ne; correct?

He' d use.

And he snoked net hanphetam ne; correct?

That's correct.

Did he shoot nethanphetam ne?

No, he did not.

Do you shoot nethanphet am ne?

Yeah, 1 did.

Did he sell nethanphetam ne?

> o0 » O » O » O » O » O » O > O

W all did. | think when it cones to dealing when it
conmes to net hanphetam ne, if you have a |l ot of neth, you
usual ly sell what you can to pay for your use is what |I'm
saying. There's not |like particular dealers in our little
group that we have. You know, our people. W don't

consi der ourselves dealers. |1'mnot a dealer. Just

because |'m selling sonebody sone dope, |'mnot a dealer.
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| mean, | just -- | don't -- | guess | don't look at it
like a | ot of people do, but no. He wasn't a deal er.

But he was soneone who sol d net hanphetam ne; correct?
| guess you coul d say, yeah.

He al so gave people rides places; right?

Yes, he did.

Sort of all over the place; right?

Yes.

o » O » O » O

Do you recall whether or not he also basically would
get paid for sone of those rides?

A No, | don't know about that.

Q You don't know anythi ng about that?

A No.

Q Do you recall -- to your know edge, did he ever take
things in trade for nethanphetam ne or rides like --

A I woul dn't know.

Q You woul dn't know. Okay. So it's possible he did,
you just don't know?

A It's possible.

Q Last week, when we testified -- when you testified,
you had said to the best of your ability, you thought that
you were going to sleep that night afterwards; right?

A | did.

Q Did you contact Marty after he left?

A No.
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What' s your tel ephone nunber?

| don't renmenber what ny nunber was then.

If | read sonething --

Huh?

If | read a nunber to you, you may be able to --
| suppose.

B Does that sound famliar?

Yeah, that does sound famliar.

And does that sound |i ke a nunmber that you had around

the tinme that Marty passed away?

A

Q
W th

| don't renenber. | don't know.
Did you text himand say, if y'all want to hang out

me, |I"'mhere. No one else is here. |If you got

poi nts, bring one, period. Hell, mght play cards. At

1: 28
A

O » O » O >» O

Mar k

a.m on 3/6/19?

It could be possible.

VWhat are cards?

Play cards. Play Rummy or whatever.

And what are points?

Poi nts are hypoderm c needl es.

And if you said y'all --

Me, himand his wfe.

Now, that woul d have been just an hour or two after
Hail ey | eft your house; correct?

Approxi mately, it'd be.
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Q Were you inviting Marty to bring Mark Hail ey back?

A No, because he was taking himhone.

Q He was taking himhonme. And Mark wanted to go hone,
didn't he?

A Earlier, he had nmentioned hone.

Q He had said earlier that day he wanted to go hone;
right?

A Yeah, not earlier that day. Earlier within that tine

period of himbeing in ny house.
Q Yes, sir and I'msorry. Earlier that eveni ng when
you were around him he wanted to go hone?
A Well, it's kind of boring at ny house.
Q Do you know what tinme he |eft specifically?
A ["mthinking it was 12: 30, 1:00 o' clock or before.
To be honest with you, I was thinking earlier than that,
but it could have been | ater.
MR. SHAFFER: Court's i ndul gence.
THE COURT: Sure.
MR. SHAFFER: No further questions.
THE COURT: Anything in redirect?
MR. BROMWN: No redirect.
THE COURT: You can step down, sir. Thank you.
(Wher eupon, the witness stepped down fromthe w tness
stand) .

THE COURT: Let ne see the |awers for just a mnute,
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pl ease.

(Whereupon, a bench conference was held in the

presence of the jury but out of the hearing of the

jury.)

THE COURT: Ladies and gentl enen, the next w tness
for the State was summoned to be here at 12:30. So what
we're going to do is, we're going to go ahead and break
for lunch, and then if you'll be back here at 1:00
o' clock. And then, we'll start back and the plan is,
| adi es and gentlenen, is to finish up today about md
af t ernoon; okay? We're not going to nake you work as | ong
as we made you work yesterday. So the planis to try to
break about m d afternoon for the weekend. And so go get
sonmething to eat and be back here at 1:00 o' cl ock; okay?
Have a good | unch.

(Wher eupon, the jury was excused from open court for

a lunch break.)

THE COURT: We'll be in recess until 1:00 o'cl ock.

(Whereupon, a lunch break was taken.)

THE COURT: Ms. Morgan approached M. Hanby and
indicated initially that she thought she may know sonebody
on the Defendant's side, one of their famly menbers from
wor k. She was not sure, but when she cane back out after
t he next break, she did indicate that she knew one of the

Defendant's famly nmenbers fromwork. So |I'mgoing to
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bring her out and ask her about this, ask her to identify
which famly nenber and it's probably a situation -- a
fact that she didn't recognize her initially or wasn't
sure. Probably not any sort of close connection, but
let's just see what she says. M. Hanby, can you bring
out just Ms. Morgan, please?

(Wher eupon, Juror nunber 39, Lisa Mrgan entered the

courtroom)

THE COURT: Ms. Morgan, your first nanme is what? You
can stop right there. That's good.

M5. MORGAN: Lisa.

THE COURT: Huh?

M5. MORGAN: Lisa.

THE COURT: Lisa, you informed M. Hanby t hat
initially, you thought that maybe you recogni zed one of
the famly nenbers over on this side --

M5. MORGAN: | recognized their nane.

THE COURT: -- fromwork. And then, you weren't
sure, but then you canme out after a break, you | ooked and
you do know one of the famly nenbers?

M5. MORGAN: | think I know their nane.

THE COURT: Know just the nane?

M5. MORGAN:  Yes.

THE COURT: Wsat's the nanme you think?

MS. MORGAN: Joni Kitchens.
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THE COURT: Then

, 1t would not be over here? Now,

there is a Joni Kitchens, but | don't think -- has she
been sitting over here?

MR. BROMWN: No, sir.

M5. MORGAN: | heard the nane.

THE COURT: You heard the nane.

anybody fromwork in this courtroonf

may work with?

M5. MORGAN:  No.

You don't recognize

Is there anybody you

THE COURT: So we were a little confused. So t he

nanme Joni Kitchens, how do you know her?

M5. MORGAN: She's a patient.

THE COURT: She is a patient.
M5. MORGAN: Uptown Famly Practice.
THE COURT: Uptown Fam |y Practice.

Kitchens is a patient of your

M5. MORGAN:  Yes.

practice?

Where do you work?

So a Joni

THE COURT: So you know her through that?

M5. MORGAN:  Yes.

THE COURT: Would you consi der

associ ate or anything of that nature?

M5. MORGAN:  No,

Sir.

her a friend or an

THE COURT: You just know her when she cones in to

recei ve sone sort of treatnent or care?

M5. MORGAN:  Yes.
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THE COURT: How | ong has Ms. Kitchens been a patient
or client of your practice?

M5. MORGAN. | have no idea how | ong.

THE COURT: Because she was a patient from when you
started working there, approxi mately?

M5. MORGAN: |'m not sure.

THE COURT: But the fact that you know her just by
virtue of work, you can still be fair and inpartial to
both sides in this case?

M5. MORGAN: Yes, sir.

THE COURT: Go back to the jury room please.

MADAM COURT REPORTER: What's her nane, Judge?

MR. SHAFFER: What was her nane, Judge?

THE COURT: Lisa Mrgan

MR. SHAFFER: Lisa Morgan. That's right.

MADAM COURT REPORTER: Thank you.

THE COURT: So this about work, then it's through her
wor k that she knows Ms. Kitchens and not necessarily that
she works with this person she knew and I don't know why
it was in this side of the courtroomthat we thought maybe
one of the famly nmenbers was the one she was referring
to. | don't personally have any problemw th her
remaining. | think she can be fair and inpartial. She
just knows Ms. Kitchens fromwork, but |I'mgoing to give

the opportunity to both sides to state whatever position
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that you may have. Do you still want to think a bit?

MR. BROWN: Judge, just to make sure | caught
everything. She said she worked at Uptown Medicine? |Is
t hat what she sai d?

THE COURT: That's where she works and she's
apparently -- | guess | should have asked her maybe in
what capacity do you work and | didn't, but she's either
|'"d say a nurse or she -- we're going to |l ook at her --

M5. MCNEILL: She's a nursing nmanager.

THE COURT: She is a nursing manager. And so Ms.
Kitchens is a patient of that practice.

MR. BROWN: \What was her nane one nore tinme? The
juror.

THE COURT: The juror, Lisa Mrgan.

MR. BROMN: Can we have one m nute?

THE COURT: Yeah, yeah. Take your tine.

(Whereupon, a short break was taken.)

THE COURT: Solicitor.

MR. BROWN: Judge, | do think she has been probably a
nurse. | know that's where Ms. Kitchens goes to see her
doctor. | think that's actually where they cancel ed her
appoi ntment today and is going back Tuesday. But at this
point, | don't think they've really had any interaction
with her at the office.

THE COURT: You're good with it?
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MR. BROMN: The State's fine with it.

THE COURT: How about the Defense?

M5. MCNEI LL: Defense is fine with her remaining as a
juror.

THE COURT: Very good. Thank you. All right.

Ready? GCkay. All right. So what we're going to do is --
Solicitor, do you feel like you can acconplish your direct
before, say, 3:00 o' clock? I'mjust -- 3:00 o'clock is
just kind of a --

MR. BROWN: Yes.

THE COURT: But we decided that we're just going to
wait for cross-exam nation until Mnday norning?

MS. MCNEI LL: Yes, sir.

THE COURT: Very good. All right. Let's bring the
jury out.

(Wher eupon, the jury cane into open court at

approxi mately 1:15 p.m)

THE COURT: Let the record reflect the jury is back
in. Ladies and gentlenmen, | hope you had a good | unch and
like | said, we're going to -- the plan is, the next
witness for the State wants the direct exam nation, which
is the questioning fromthe State fromthe Solicitor. And
once the direct exam nation of that witness is conpleted,
then we're going to go ahead and adjourn for the day and

Monday norning we'll start back with the cross-exan nation
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fromthe Defense. So again, we're not going all
afternoon. And so, Solicitor Brown, are you ready for the
next w tness?
MR. BROWN: Yes, Your Honor. The State calls Joni
Ki t chens.
Joni Kitchens, being
first duly sworn, testified as follows:

DI RECT EXAM NATI ON

By M. Brown:
Q Good afternoon, Ms. Kitchens.
A Good afternoon.
You can take the mask and pull it off, if you liKke.
Kitchens, do you know Marty George?
Yes, sir.
And how did you know Marty?

A friend introduced us and he was ny fiance.

Q

Ms.

A

Q

A

Q And how |l ong did you know Marty?
A A year and a hal f.

Q Did you and Marty |ive together?

A Yes, sir.

Q Where was that?

A B Avrartnment A Phoenix Street.

Q Now, Ms. Kitchens, | amgoing to junp right into
March 5th, into March 6th. Wre you and Marty together

March 5th, March 6th of |ast year?
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A Yes, sir.
Q And on that day did Marty have your car, driving
around?

A Yes, sir.

Q What kind of a car was that?

A It was 2003 Bui ck Century.

Q And was that car, was it registered to you or your
nmot her ?

A Bot h of us.

Q Both of you. Now, that day were you with Marty nost
of the day or was it later on in the afternoon?

A | was with himpart of the norning, that was Mrch
the 5th. That afternoon, on March 5th, he had went off
and done sone things that I didn't want to go out and do.

He just had things to do and I didn't want to do.

Q So you weren't wiwth himthat afternoon?
A No.
Q That afternoon, were you with him did you know t hat

he had pi cked up Mark Hail ey?

A Yes, sir.

Q Were you with himthen?

A No, sir.

Q When did you becone -- when did you see Marty | ater
on that night or that day?

A | guess it was around supper tine.
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Around supper tinme?

About 6: 00.

6:00. And at that tinme did you see Mark Hail ey?
No, sir.

Do you know where Mark was at that tinme?
No, sir.

Had you ever net Mark at that point?

No, sir.

Do you know if Marty knew Mark?

Not that | know of.

But he coul d have?

He coul d have.

o » O » O P O P O >» O >» O

After you and Marty -- | guess, where did Marty cone
back or where did you and Marty neet up again?

A He canme back to the house and we fed our dogs and
that's when our friend, that worked in Abbeville, called
and said | need y'all to cone and get ne at 10: 00 o' cl ock.
Q And who is that friend?

A J. J.

Q Bef ore or when you were going to get J.J. in

Abbeville, did you and Marty do any neth?

Yes, sir.
Q You did, you and Marty snoked neth together?
A Yes, sir.
Q Did Marty ever do anything else or nmeth, or any other
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drugs ot her than neth?

A Snmoked a little weed and that was it.

Q And how woul d Marty do his nmeth?

A He woul d snoke it.

Q That night, so when he nmet back up with you around
dinner tine, you said 6:00ish or a little after?

A Yes, sir.

Q When did y'all go to Abbeville?

A We left, it takes about thirty mnutes to get there,
so we left right around 9:30 and we got there right at

10: 00 o' cl ock.

Q And you were picking up J.J.?

A Yes, sir.

Q After you picked up J.J. where did you go?

A We t ook him hone.

Q And where is that?

A That is over towards W ndtree, (phonetic).

Q In between tinme, | guess while you are with Marty,
did you get any tel ephone calls about Mark Hail ey?
A | did, yes sir.

Q From who?

A Stella.

Q And what were those conversations about?

MR. SHAFFER: Cbj ection, hearsay.

THE COURT: | think Stella has already testified
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concerni ng communi cati on wth Joni
MR. BROMWN: Yes, sir.
THE COURT: Did she not?
MR. BROWN: She did.

MR. SHAFFER: Your Honor, | would respectfully submt

that he still has to lay a foundation for hearsay
excepti on.
THE COURT: Well, if it has already been testified to

in court then | don't, because hearsay is an out-of-court
statenent offered for the truth of the matter asserted.
Since she has already testified, Stella has al ready
testified, then | think it takes out of any hearsay issue.
Now, if you can cite ne a specific rule, | wll be glad to
l ook it up and see if | amin error.

MR. SHAFFER:  Your Honor, may we approach?

THE COURT: Huh?

MR. SHAFFER: May we approach?

THE COURT: Sure.

(Whereupon, a bench conference was held in the

presence of the jury but out of the hearing of the

jury.)

THE COURT: | amgoing to overrule the objection. |
find that it is not offered to prove the truth of the
matter asserted. So if you want to repeat your question,

Solicitor.
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MR. BROMWN: Yes sir, Judge.
Q Ms. Kitchens, did you receive phone calls fromStella

Burton that afternoon or that evening?

Yes, | did.
Q VWhat was she wanting you to do?
A She wanted me and Marty to cone pick Mark up.
Q And where were they?
A They were at, the apartnents right down from-- uh, |
can't -- the Housing Authority.
Q Initially they are at Stella's apartnent?
A It was her apartnent and her friend, Davey's, at the
tinme.
Q Did you also, did they also end up at Joey's house?
A Just Mark.
Q Just Mark?
A Yeah.
Q You didn't see Stella at Joey's?
A No.
Q After you and Marty got back from Abbeville and
dropped J.J. off, what tine do you think you dropped J.J.
of f?
A It was about 10:30, it takes about thirty mnutes to
get from Abbeville -- it's the sane di stance.

Q And then what did y'all do after that?

A We dropped himoff and we cane straight hone.
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Q You went straight where?

A W went home and then that is when we started getting
nore text nmessages and phone calls fromJoey and Stella,
come pick himup. And Stella wasn't even at Joey's. So

It was mainly Joey wanting --

o 0~ W Nk

MR. SHAFFER: Your Honor, | renew ny previous

7 obj ecti on.

8 THE COURT: Yes, you are protected on the record.

9 Obj ection i s renewed.

10 Q Joey was calling and he finally called Marty's phone
11 and said, Stella --

12 MR. SHAFFER:  Your Honor, objection, hearsay.

13 THE COURT: Just, | think let's not go beyond them
14 calling, to cone get Marty.

15 So did y'all received nore calls?
16 Yes.
17 Did you see Stella at Joey's that night?
19 Did you ever go into Wes's house?

20

Q
A
Q

18 A No, | did not.
Q
A No, | did not.
Q

21 Once you arrived at Joey's, what did you -- and who
22 was with you when you got to Joey's?

23 A Marty.

24 Q And who is driving the car then?

25 A Marty was.
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Q Marty was driving your car?
A Yes and | drove back.
Q And | want to show you what has al ready been nmarked

as State's evidence, nunber 5 and nunber 6. Do you
recogni ze that vehicle?

A No, | do not.

Q Is that not your car, a silver Buick?

A Okay, yes.

Q Okay. That side you recognize it. Was that the car
you were in that night?

A Yes.

Q Once you got to Joey's what did you and Marty do?

A We wal ked in and Joey was asking us to get Mark out.
And Mark was like, I amnot going to | eave. He wanted to
go upstairs and Joey kept saying, no. And they just kept
goi ng back and forth and we were, | was telling Marty we
need to get himout of here, you know, Joey wants hi m out.
Q Utimitely did y'all get Mark Hailey to | eave?

A Marty said, come on, let's go. You know, Joey
doesn't want us here, he don't want you here, let's go.

Q And, again, is Mark Hailey the person that was there

that night, is he in the courtroon?

A Yes.
Q Is he wearing a blue suit and tie?
A Yes.
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Q Once you left Joey's who drove the car hone?
A | did.
Q And where was Mark sitting at that point?
A In the backseat behind Marty.
Q Back passenger seat?
A Yes.
Q After you left Joey's, what did y'all do next?
A I was, | was headi ng honme on Phoeni x Street and Mark
spoke up and said, | have got to go get ny phone, | have
got to -- | said, |ook, we don't have enough gas to go.
amtired, | amhungry and I want to go hone. Well, | want
to get ny phone, they are going to steal it. | was |ike,
fine, let's go.
Q VWhere did y'all go?
A We went over to the apartnents where Stella was
staying at out by --
Q Did y'all get out of the car?
A No.
Q Did anybody come out to the car?
A No.
Q Did you ultimately get a phone that bel onged to Mark?
A No.
Q After you |left there where did you go?
A We went back to mnmy house.
Q What happened when you got back to your house?
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A Marty got out and opened the door and | was getting
out and | told Marty that everybody had to get out. And

he started being snappy saying he wasn't going to do

anything, he won't take anything. | said, | don't |et
nobody sit in ny car wwthout nme init. | said, wll you
pl ease get out. He said, | ain't getting out, | ain't
getting out. | was like, fine. So | sat there until

Marty got back out. And when | got in, | went inside,
Marty was comng out. | said, please get himto get out
of nmy car and cone in. | don't want nobody sitting in it.
So he was |ike, come on. So he got himinside and | went
to the restroomand | sat on the couch. And Marty was
going to fix me sonmething to eat until Mark started acting
crazy, just kind of out of it and back and forth fromny
bat hr oom

Q He started going back and forth to the bathroom or
fromyour living roomto the bathroon?

A Yes, sir.

Q How | ong were you at your house?

A Not even, not even an hour. It wasn't even an hour,
for about forty-five mnutes and they left around a m nute
after 1:00.

Q So you -- so at that tinmeframe you woul d have | eft
Joey's a little after mdnight. So that would be now

March 6t h?

543




544

Joni Kitchens - Direct by M. Brown 705

1 A Yes.

2 Q And got back to your house on Phoenix Street?

3 A After we went to try to find the phone and nobody

4 wanted to conme out, nobody went in. So they didn't know
5 where the phone was. And | said, |ook, I have got to go
6 hone.

7 Q And then you are there at your house no nore than an
8 hour, you say thirty, forty-five m nutes?

9 A About that, maybe forty-five mnutes. And | was

10 chargi ng ny phone, playing on ny phone and watching TV, ne
11 and Marty were just kind of sending little texts back and
12 forth, you know, just trying to get himto get Mark out of
13 the house. And it is like, I amtrying. He finally said,
14 cone on, she is tired, she is hungry and she is fixing to
15 sleep, | wll take you hone.

16 Q When Mark is going back and forth between the |iving
17 room and the bathroom did you notice anything?

18 A He was acting strange |like talking to hinself. And
19 he kept trying to hide sonmething. And | really didn't
20 want to know what it was until he sat down and he,
21 basically had -- he had it in his left hand, | saw
22 something. And | was |like, no, nobody is doing in ny
23 house. And when | saw the tip, | was like, | just kind of
24 | ooked over and | texted Marty and | said, | know he is
25 not shooting anything in my house.
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Q Was it a syringe?

A Yes, wi thout the needl e.

Q What was his deneanor there at your house, Mark's
deneanor ?

A Really, | don't know what his idea was. | don't know
what his plan was at all, | really don't.

Q VWhat did he appear, did he appear |ike he was on
drugs or sonething el se?

A Yes, he did. He was spacing out, |ooking around,
talking to hisself, just kind of answering hisself.

Q Did you feel confortable with himthere?

A No.

Q During that tine you were on the couch and Mark was
between the |iving roomand your bathroom did you get
upset that he was back and forth?

A No, | got -- | got irritated, really. Because we
don't all ow nobody there to go to the bathroom unl ess
sonebody is with us, unless sonebody is with, you know,
goi ng back there wwth them |If they are going to the
bat hroom that's fine but in and out, in and out, that's
just kind of makes you | ook suspi ci ous.

Q Did you send Marty texts signifying that you were
getting pissed?

A Yes.

Q That you wanted hi mout of there?
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A Yes.
MR. SHAFFER: Leadi ng, Your Honor.
THE COURT: Sir?
MR. SHAFFER: Cbjection, |eading.
THE COURT: Ckay. Try to rephrase, please.
MR. BROWN: Yes, sir.
Q After texting Marty, what happened |ater on?
A After, you know, - -
Q Did he ultimately | eave the house?
A Yes, basically. He said |'mgetting himout. So he,

that is when Marty actually told nme in person, he said,

am - -
MR. SHAFFER: Obj ection, hearsay.
THE COURT: Okay. Don't repeat what Marty says.
A Okay. Basically they were | eaving.

Q When you got back to the house did M. Hailey have
any itenms at your house?

A Just a box.

Q Did you see anything el se that was picked up from
your house?

A No, sir.

Q How did M. Hailey's itens get at your house, do you

know?
A | have no idea.
Q Earlier in the day had you had any interaction with
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M. Hail ey?

A No, sir.

Q Before that night, neeting himat Joey's, had you had
any interaction with M. Hailey?

A No, sir.

Q Once Marty and M. Hailey left your house at Phoeni x
Street, what tinme was that?

A One mnute after 1:00.

Q Ri ght around 1:00 o' cl ock?

A Yes, sir.

Q When they | eft your house did you ever see Marty
agai n?

A No, sir.

Q VWhere was Marty taking hinf

A He was taking himto a house, | don't know -- | can't
remenber what road but it was in Ninety Six.

Had you ever been out to M. Hailey's house before?
No, sir.

But you knew it was in the Ninety Six area?

That's what he had sai d.

Did they take your car?

Yes, sir.

Did you see where people sat in the car?

No, sir.

o » O » O >» O » O

You stayed inside?
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1 A Yes, sir.
2 Q Do you know if they put anything else in the vehicle?
3 A Just a box.
4 Q Did you go outside with them when they were | oading
5 up in the car?
6 A No, sir.
7 Q So they coul d have put sonmething else in there, is
8 that right?
9 A They coul d have.
10 Q Were you concerned that -- with M. Hail ey going back
11 and forth between the living roomand the bathroom were
12 you concerned that something -- that your itens were being
13 t aken?
14 A Yes sir, | was.
15 Q Do you renenber if you sent a text to Marty asking
16 t hat ?
17 A Yes, sir. Yes sir, | did.
18 Q You nentioned the text you were sending to Marty
19 about, I'magetting pissed. Was that before they left the
20 house?
21 A Yes, sir.
22 Q And you actually -- were you about to go off on him
23 on Mark?
24 A Yes sir, --
25 MR. SHAFFER: Obj ection, | eading.
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THE COURT: Well, | don't think that is necessarily
| eadi ng but just -- that's fine, be careful, Solicitor.

Ask your next question.

Q After they left did you text or talk to Marty
anynor e?

A Yes sir, | did. | text and asked himif he could
possi bly bring home a bag of Doritos and a pack of
cigarettes.

Q A while later did Marty, or did you ever receive a
phone call from Marty?

A Yes, | did.

Q And tell ne about that phone call?

A He called and said he had talked to --

MR. SHAFFER: (Obj ection, hearsay.

THE COURT: You can't repeat what, what Marty told
you unless, Solicitor, you have a hearsay exception that
woul d apply.

Q What was the nature of the call?
A Just saying -- just, basically, talking to --

MR. SHAFFER: Obj ection, hearsay.

COURT REPORTER: Wait a mnute, what, | didn't get --
can you repeat that?

THE COURT: It has got to be part of the record
before I rule on your objection. The Court Reporter did

not hear it so repeat the answer.
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MR. SHAFFER: Can that be done wi thout, that's fine,
Your Honor. We will just nove to strike it after it is
done.

THE COURT: Right. Go ahead and repeat your answer,
Ms. Kitchens.
A Basically telling nme--

THE COURT: Repeat exactly what you just answered,
don't start adding to your previous answer.
A That he had dropped himoff and he was headed hone.

THE COURT: And the Defense objects on hearsay?

MR. SHAFFER: Yes, Your Honor.

THE COURT: Sust ai ned.
Q Ms. Kitchens, on that phone call, w thout saying what
Marty told you, could you tell if the phone call was on
speaker phone or up to his ear?
A Up to his ear.
Q If Marty was by hinself in the car how woul d he
normal ly talk to you on the phone?
A Speaker phone.
Q Do you renenber what the w ndow sounded |ike, if the
wi ndow was up or down?
A It was cracked.
Q Wt hout saying what Marty told you, did Marty have a
tone in his voice?

A No, sir.
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Q How di d you feel after getting off the phone with
Marty?

Scar ed.
Q Is that the feeling you got after the phone call?
A (No verbal response.)
Q Did you ever talk to Marty again?
A No, sir.
Q Back to that phone conversation, did you send Marty
texts?

Yes, sir.
Q Were you upset with himthat he wasn't back yet?
A Very upset.
Q Did he ever respond to your text?
A No, sir.
Q Ms. Kitchens, the next norning did you get a call or
meet with the coroner?
A I got a knock on ny door at 7:00 o'clock in the
nor ni ng.
Q Was that Sonny Cox, the Coroner?
A Yes, sir.
Q And then later on that norning you went and tal ked to
| aw enf or cement ?
A Yes, sir.
Q Ms. Kitchens, you nentioned you had done sone neth

with Marty before. |Is that correct?
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1 Yes, sir.
2 How was Marty's deneanor when he snoked neth?
3 A Hyper, on the go, happy, didn't |et nothing bother
4 hi m
5 Q Wuld it be safe to say, would Marty drive people
6 around?
7 A Yes, sir.
8 Q After picking up J.J. the night before in Abbeville,
9 were y'all going to pick J.J. up and take himto work the
10 next norni ng?
11 Yes sir, we were.
12 Q That night was Marty agitated with Mark?
13 A Not that | know of.
14 Q Do you know Marty to be aggressive?
15 A As far as word wi se, you know, just nanme calling.
16 But aggressive, as far as physical, no.
17 Q VWhere was Marty originally fronf
18 A Al abama.
19 Q VWhere was his famly |iving around 20197
20 A They were |iving, between McCorm ck and Mbdoc. Hi s
21 sister would, she volunteered at canp sites. And they
22 woul d stay where ever she was volunteering at and worKking
23 at and hel pi ng out.
24 Q Marty wasn't from G eenwood, was he?
25 A No, sir.
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Q He wasn't from Ninety Six, was he?
A No, sir.
Q That night did you ever see a shotgun?
A No, sir.
Q Did you know of any probl ens between Mark and Marty?
A No, sir.
Q Agai n, you never |aid eyes on Mark before?
A No, sir.
Q Now, at your house before he left, how was M. Hail ey
acting?
A He was spacing out, just talking to hisself and

answering hisself and back and forth fromny bathroomto
the living room And just |ooking around |ike he didn't
know where he was or what he was doing or who he was, just
i ke twacked out. | nean, basically, that is --

Q Twacked out, you nean, what do you nean by that?

A Li ke he wasn't in his right m nd.

Q Earlier you were saying he was under the influence
you t hi nk?
A Yes, | believe he was.

Q And what was Marty doi ng when they |eft your house?
A Just -- repeat the question, please.

Q What was Marty planning to do when he went out with
Mar k, from your house?

A Take hi m honme. That was it.
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Q That's all | have.

THE COURT: M. Kitchens, you can step down. Ladies
and gentlenen, as | told you previously, we are going to
stop, we are not going to work all afternoon. And, you
know, if we were close to finishing this case, you know,
we woul d be working but since we have a few days next week
to go then this is not going to really factor into that.
So we will go ahead and start an early weekend. | would
ask you and caution you not to get around |arge crowds and
try to stay close to hone if you can. Have a good restful
weekend and we will start back at 9:30 on Monday and,
again, renenber all of my instructions. Y all have worked
extrenely hard. | nentioned to ny Bailiffs is one thing
that | really do appreciate is that you have been pronpt
com ng back after breaks, whether it is an evening break,
getting here in the norning or after a lunch break. And
that is really inmportant and | appreci ate your pronptness.
| have had jury's over the years where, you know, w ||
have a straggler come in late and then that del ays us
getting started back in the case. | do appreciate your
jury service and pronptness and get sone rest and we w |
see you at 9:30 Monday norni ng.

(Wher eupon, the jury was excused from open court for

t he day.)

THE COURT: We will be in recess until 9:30 Monday
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nor ni ng.
(Whereupon, the trial will resume Mnday, Septenber
21st, 2020 at 9:30 a.m)
Sept enber 21, 2020

THE COURT: We discussed on Friday was concerning the
need to have Dr. Salas see M. Hailey again. M
under st andi ng, sonetinme before the trial started Dr. Sal as
did a conpetency evaluation, found M. Hailey to be
conpetent. And due to sonme concerns that the Defense had,
| have just learned that she did see himonce again. And,
M. Shaffer, where are we with that?

MR. SHAFFER:  Your Honor, she saw hi m again Friday
afternoon via Wbex and she said that there is no issue
i nvol vi ng conpet ency.

THE COURT: Okay, all right. Very good, thank you.
Anyt hing el se before we bring the jury out?

MR. BROMWN: Not fromthe State, Your Honor.

THE COURT: Okay. We've got the jury back in the
Grand Jury room so we have to bring them around.

(Wher eupon, the jury cane into open court at

approxi mately 9:40 a.m)

THE COURT: Good norning, |adies and gentl enen.

(Wher eupon, the Jury responds.)

THE COURT: Hope everyone is feeling well and doi ng

good. Everybody liking this cool weather that we're
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havi ng?

(Wher eupon, the Jury responds.)

THE COURT: Oh, yeah, yeah. M, too. M, too.
hope you got some good rest and are ready to get back to
work. We are beginning the cross-exam nation of M.
Kitchens. M. Kitchens, would you conme back up, please.
"Il need to have you sworn in again. Mdam Clerk, would
you handl e that for ne, please.

MADAM CLERK: Yes, sir.

JONI KI TCHENS, being
first duly sworn, testified as follows:

CROSS EXAM NATI ON

By M. Shaffer:

Q Ms. Kitchens, | guess -- | knowthis is sort of weird
because you did your direct testinony on Friday. Okay?
But so, I'"'mgoing to cover a little bit of the same ground
just so to remind the jury of where we're at. Ckay?

A Okay.

Q And | want you to speak up. And | may not | ook at
you and I"'mnot trying to be rude. [|I'mjust trying to
make sure everybody hears ne. Are you okay with that?

A Yes, sir.

Q Okay. You live down on Phoenix Street. Wat is the

addr ess?

A
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Q And you lived there with Marty George; correct?
A Yes, sir.
Q Y all were together about a year and a half before he

passed away?
A Yes, sir.

Q Ckay. | about where is that on Phoenix Street?

If you're on Montague Avenue where is the -- about what --
A It's near DSS.
Q It's near DSS, okay. Now, it's ny understanding he

moved here from Al abama; correct?
A Yes, sSir.
Q And he noved to Al abama. He was getting in trouble

out there; right?

A As far as | know.
Q And then he cane here; correct?
A He lived with his sister and his monma for a little

while in A ken and Edgefield area.

Q And then he noved to G eenwood after neeting you;
right?

A Yes, sir.

Q He noved in with you?

A Yes, sir.

Q And he lived in Greenwod for about a year and a
hal f; correct?

A Yes, sSir.
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Q You testified that you, that you nmet himthrough a

friend; correct?

A Yes, sir.

Q What friend is that?

A Afriend that I went to school with that just

happened to be at the | ake at the tine.

Q VWhat -- what's that friend s nane?
A | cannot say w thout her consent.
THE COURT REPORTER: |I'msorry. | didn't get that
answer .
A | cannot -- | can't say her nanme w thout her consent.

MR. SHAFFER:  Your Honor, can you instruct the

Wi tness to --
THE COURT: Wat was the question again?
MR. SHAFFER: VWhat was the friend' s name that
THE COURT: That introduced her to Marty --
MR. SHAFFER: Yes.

THE COURT: -- was that the question? Ckay.

Yeabh,

you need to go ahead and answer that, please, ma' am

A Her nanme was Any Prince.

Q So you net Marty through Any Prince. And how
did you all date before he noved in?

A Not very | ong.

Q Okay. And what do you think not very long is,

mont h, two nont hs?

| ong

a
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A A week.
Q A week, okay. So you all noved pretty quickly;
correct?
A Yes, sir.
Q Now, you spoke to the officers the norning after --
after he passed away -- the norning he passed away;
correct?
A It was a little bit later in the norning.
Q Around 11: 307
A About that. | can't renenber the tine.
Q And you spoke over there at the Sheriff's Ofice;
correct?
A They actually canme to ny house that norning.
Q At first people canme to your house and Sonny Cox was

with them correct? The Coroner?

A Yes, sir.

Q And then you ended up going and sitting down and
getting an interview with M. Mirdock; correct? The

I nvestigator right there.

A Yes, sir.

Q And that was over there at the Sheriff's Departnent;
correct?

A Yes, sir.

Q And in that you told the truth; correct?

A Yes, sSir.
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Q And you told himthat you net him-- that he cane
here from Al abama; correct?
A Yes, sir.
Q And you told himthat you met himthrough a dating
app; correct?
A | did at first, and then -- that was a while back.
And then when | was talking again to ny friend it just
ki nd of dawned on ne who he was.
Q Okay. You told himthat you met himthrough Plenty
of Fish; correct?
A Yes.
Q And you told himthat you went on a date the next
ni ght; correct?
A The next night on -- no, sir. Not the next night.
pi cked hi mup the next night.

MR. SHAFFER: The Court's indul gence.
Q Ms. Kitchens, I'"mgoing to hand you an i Pad. Okay?
And this iPad right there, that little folder icon at the
bottom that has a whol e bunch of different documents that
we may tal k about. GCkay? |1'mgoing to hand you this.
|"'mso sorry. And if you don't mnd, listen to Exhibit B
fromthat iPad.

MR. SHAFFER: And this -- Your Honor, this
corresponds to Defendant's Exhibit 6 for ID.

THE COURT: Okay.
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(Wher eupon, the witness listened to an audio.)
Q The file labeled Bis -- is your statenent; correct?
A Yes.
Q That is you saying that you went to the -- you net

himon a dating app; correct?

A Yes, | did.

Q And you said you picked himup the next night;
correct?

A Yeah, but we didn't date the night we net.

MR. SHAFFER: Your Honor, at this tine I'mgoing to
play B which will be one of the Defendant's Exhibit's
later. It's off of the file marked Defendant's 6 for |ID
I think I've laid a foundation under 613.

THE COURT: \What says the -- | nmean, he's not
offering it into evidence. Wat says the State?

MR. BROMWN: | don't have an issue with them playing
it. | don't think she's said anything inconsistent with
it.

THE COURT: kay, all right.

(Wher eupon, Defendant's Exhibit B was published for

the jury.)

Q Fair to say that on Friday you never nentioned
anyt hi ng about any dating app; correct?
A No.

Q And whenever | first asked you about it you never
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1 menti oned anyt hi ng about a dating app; correct?
2 MR. BROWN. Judge, can we approach?
3 THE COURT: Sure.
4 (Wher eupon, a bench conference was held in the
5 presence of the jury but out of the hearing of the
6 jury.)
7 THE COURT: Maybe you want to repeat your question

8 before the State requested a si debar.

9 MR. SHAFFER: Yes, Your Honor.
10 Q It's fair to say that you never -- you never said
11 anyt hi ng about this whenever -- on direct; correct?

12 A Yes.
13 Q It's fair to say you never said anything about this

14 on Friday either?

15 A No, because the question was not asked.

16 THE COURT: You need to speak up, please, nma'am

17 A No, | do not, because the question was not asked.
18 Q That question was not asked on Friday?

19 A No, it was not.

20 Q Okay. On Friday they did not say, how did you know

21 Marty. And you said, a friend introduced us and he was ny
22 fiance. You did not say that on Friday?

23 A If 1 did, I did.

24 Q Okay.

25 A Go ahead with your question.
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Q So we'll nove on fromthat. Okay?
A Okay.
Q | guess, Marty picked up JJ that night in Abbeville;
correct?
A Yes.
Q Marty was supposed to take JJ back to work in
Abbevill e that norning?
A Yes. No. No. He was supposed to work in G eenwood

that norning and then go back to Abbeville that night.

Q Okay. So he was supposed to take JJ to work;

correct?

A Yes.

Q And Marty woul d give people rides; correct?
A Yes, he woul d.

Q And when people would ride with himthey would pay
him correct?

A Pay himas you --

Q G ve him gas noney, give himnoney for stuff.

A Gas noney.

Q Okay. So people would give hima little bit of noney

every tinme he took them sonewhere; correct?

Yes, sir.
Q Places |like to the store?
A Yes, sir.
Q And to work?
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Yes.

And to social gatherings?

If they need to go.

He was kind of |ike a taxi cab; correct?

In a way. He was just hel pi ng peopl e.

Was he getting a little side noney from hel ping

e?

No.

So he never got anything but the actual gas noney?
Gas noney only, yes.

Okay. But he hel ped out a | ot of people by giving
of people rides; right?

Yes, sir.

Okay. He was sort of |ike an Uber?

You coul d say that.

Peopl e would call himup; correct?

Yes.

And they'd ask himfor rides to places; correct?

Yes.

And they'd give hima little bit of gas noney to take

hi m pl aces; correct?

A
Q

Yes.

And, you know, he didn't have a valid driver's

| i cense; correct?

A

No.

564




oo 00 B~ W Nk

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Joni Kitchens - Cross by M. Shaffer 565
726

So he couldn't actually work as an Uber through the
conpany; correct?

No.

But he did this through people he knew, correct?

Yes.

Contacts throughout the comunity; correct?

Mai nly just friends.

Okay. Mainly just friends. You weren't with him
correct?

No, sir.

In fact, you testified that you specifically were not
him24/7 in the past; right?

Exactly.

And Marty knew a | ot of people; right?

Define a |ot.

He had a | ot of people who asked himfor rides?
Like I said, mainly friends who he associated w th.
Okay. But you all weren't together 24/7; correct?
Correct.

Safe to say you didn't know every single person that

he knew, correct?

A
Q

Correct.

In addition to driving people around and getting gas

noney he also sold a little drugs here and there; right?

A

If it come down to it.
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1 Q He | eft Al abama because he was getting in trouble;
2 right?
3 A Yes.
4 Q And he was getting in trouble for distributing drugs
5 i n Al abama; correct?
6 A That's -- that's what | was -- that's what he told,
7 and so, | nean -- | didn't live down there, so --
8 Q -- fair enough. But he also used drugs; correct?
9 A Yes.
10 Q He woul d snoke weed; correct?
11 A Yes.
12 Q And he woul d snoke nmeth; correct?
13 A Yes.
14 Q And he would sell a little weed; correct?
15 A Il wouldn't say really sell it. He would nore |ike
16 just if he had extra he woul d hel p sonebody.
17 Q And he would sell a little neth fromhere -- from
18 time to tinme?
19 A Yeah.
20 Q Okay. That night Marty never sold to Mark; correct?
21 To M. Hailey?
22 A As far as | know. | don't know if he did or not.
23 Q Okay. You renenber talking to the investigator;
24 correct?
25 A Yes.
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Q And you renenber talking about the drug use; correct?
A Yes.
Q And at first you said no, he did not do that;
correct?
A Did not do what?
Q He did not -- at first you said no, he did not sel
anything to your know edge to Mark?
A To ny know edge, no, | do not know that.
Q And al so you recall testifying, you know, pretrial

heari ng on March 4th, 2020, don't you?

Yes.
Q You came into this courtroom right?
A Yes.
Q You sat in that chair?
A Yes.
Q And you swore to tell the truth; correct?
A Yes.
Q And you were asked whether or not he sold him--
Marty sold anything to M. Hailey; correct?
A Yes.
Q And you said no; correct?
A | said no, yes.
Q And you al so were asked whet her or not they even

spoke about nethanphetam ne in your presence; correct?

A Yes.
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1 Q And you said no; correct?
2 A Not in my presence, no, they did not.
3 Q Okay. So the entire tine you were with Mark and
4 Marty they never spoke about nethanphetam ne in your
5 presence; correct?
6 A No, they did not, because that was their business,
7 not m ne.
8 Q And they never made any business transaction to your
9 know edge; correct?
10 A Not to ny knowl edge. No, they did not.
11 Q Okay. Now, sonetinmes Marty would get |little people
12 to trade himstuff; correct?
13 A | don't know. Like |l said, | was not with him 24/7.
14 Q Peopl e didn't provide property to himand ask himto
15 sell it for hinf
16 A No.
17 Q Not to your know edge?
18 A Not to ny know edge.
19 Q They woul dn't trade any, you know, property |ike
20 ai rguns and tel escopes for drugs or anything |like that?
21 A That, no, he would not.
22 Q Okay. Marty didn't have any guns; correct?
23 A No, he did not.
24 Q He never owned any guns while y'all were together;
25 correct?
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A
Q

No, he did not.

You never saw himin possession of guns while y'al

were present; correct?

A No.

Q And you were -- on that March 4th, 2020 hearing you
wer e asked about whether or not he ever had any guns;
right?

A Correct.

Q And whenever you were asked about it you said he
never had any guns; correct?

A Correct.

Q And you were under oath on that stand; correct?

A Correct.

Q And you said that he's afraid -- that you're afraid
of guns; correct?

A Correct.

Q And you woul d never allow themin your house;
correct?

A Correct.

Q The house on Phoenix Street; correct?

A Yes.

Q And you were arrested in the house on Phoeni x Street
back in May of 2018; correct?

A Correct.

Q And a search of that house reveal ed sone guns;

569




570

Joni Kitchens - Cross by M. Shaffer

oo 00 B~ W Nk

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

731

correct?

Correct.
Q A .12 gauge shot gun.
A Yes.
Q A .22 rifle?
A Yes.
Q And some amrunition?
A Yes.
Q And Marty was charged with that; correct?
A Correct, and they were not his.
Q But they were in your house; correct?
A Correct.
Q And he was charged with it; correct?
A Correct.
Q And you two were the only two people inside the house

at the tine; correct?

A Yes.

Q And whenever they tried to arrest Marty he tried to
get away; correct?

A Yes.

Q Whenever they tried to arrest Marty he tried to reach
for the top of the table; correct?

A Yes.

Q And on the top of the table was some screwdrivers and

other blunt instrunents; correct?
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A | didn't even | ook over on the table.
Q Okay. And he was charged with resisting; correct?
A Repeat the question.
Q He was charged with resisting; is that correct?
A Pl ease expl ai n.
Q He was charged with resisting arrest?
A Yes.
Q And you were charged with resisting arrest?
A | was not resisting arrest.
Q Were -- okay. But you were charged with it; correct?
A Yes.
Q And the guns were found in the back room correct, or
in the kitchen; correct?
A In the kitchen, yes.
Q And the kitchen is where this whole thing happened
where he was trying to resist and get away fromthe cops;
correct?
Correct.
Q And at | east one of those guns were | oaded; correct?
A | have no idea.
Q Okay. And they confiscated the guns; correct?
A Yes.
Q They t hought they were stolen; correct?
A Yes.
Q One of them cane back stolen out of somewhere in
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Washi ngton; correct?
A To ny know edge, that right there was not only --
Q -- whose guns were they?
A They were ny grandfather's.
Q VWho -- they were your grandfather's guns and they
were in your house; correct?
A Yes.
Q And how | ong had you had themin your house?
A | had them as I ong as ny daddy's been dead.
Q Okay. How I ong has that been?
A Twenty years.
MR. BROWN: Judge, nmay we approach?
THE COURT: Sure.
(Wher eupon, a bench conference was held in the
presence of the jury but out of the hearing of the
jury.)
Q Is it fair to say Marty was charged with resisting
arrest in that incident; correct?
A Yes.
Q You weren't necessarily charged with resisting
arrest; correct?
A Not necessarily, no.
Q But they did threaten to tase you if you didn't stop
resisting; correct?

A At the time | was not resisting. | was just trying
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to ask a question towards the officer and he put a taser
in my face.

Q Okay. But that's not the only tinme you and Marty
have been arrested together; correct?

A Correct.

Q In that year and a half that y'all were together
y'all got arrested several tinmes; correct?

A Several neani ng?

Q Mul tiple tines.

A Twi ce.

Q Twi ce, okay. And Marty was -- even though you -- you
and Marty were only arrested tw ce together; correct?

A Toget her, yes.

Q Marty was arrested several tines when you weren't

arrested during that year and a half period; correct?

Correct.
Q And he had charges in G eenwod County; correct?
A Excuse ne?
Q He had charges pending in G eenwood County; correct?
A Correct.
Q And he had charges pending in Abbeville County;
correct?
A Correct.
Q Now, you've testified -- | think you said that you

did not know Mark until that evening; correct?
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A Correct.

Q And on March 4th, 2020 you testified that you had
never nmet Marty before 11:30 that night?

A Marty or Mark?

Q Mark. |1'mso sorry.

o 0~ W NP

A No, | had not net him before that.

7 Q And you testified that you did not neet himuntil

8 t hat evening on Friday; correct?

9 A Correct.

10 Q And tell us what tine you actually first met hinf
11 A | can't renmenber. |t was around m dnight, | guess.
12 It had to be.

13 Q And in that March 4th hearing you testified that it

14 was around 11:30; is that correct?

15 A Around there. | don't renenber the tine. | nean,
16 just -- | just don't renenber the tinme, but it was that
17 ni ght .

18 Q And to your know edge you had never -- Marty had

19 never nmet him before that night; correct?

20 A Not to ny know edge.

21 Q And before that -- to your know edge, you testified
22 that prior to that 11:30 tine period Marty had never net
23 with him correct?

24 A Not to nmy know edge.

25 Q So on March 4th, 2020 you testified that before, to
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your know edge, Mark and Marty had never net prior to
11: 30 on that night; correct?
A Not to ny knowl edge. | don't know where he went that
afternoon. All | knew is he had a phone call and that was

it.

Q You don't know anything other than the fact he had a
phone call; correct?

A Correct.

Q Because before 11:30 you didn't know who Mark Hail ey
was; correct?

A No, | did not.

Q Now, on the norning afterwards you spoke with the

of ficers over there; correct?

A Over where?

Q Over at the Sheriff's Ofice?

A Correct.

Q And you testified that the -- or you told themthat
earlier that day Mark had called Marty; correct?

A Correct.

Q And you told themthat earlier that day Marty had
tried to call Mark back?

A Yes, he did.

Q And you testified that you even tried to call him
back earlier that day?

A | did not try calling himbecause | didn't know who
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1 he was.
2 Q But you told the officers that; correct?
3 A Marty used ny phone.
4 Q Okay. If you don't m nd, put on your earphones again
5 and listen to F. File nunber F.
6 (Wher eupon, the witness listened to an audio.)
7 Q Am | correct in saying that you told the officers
8 that norning that you had tried to call himearlier that
9 day?
10 A And so did Marty from ny phone.
11 MR. SHAFFER: Your Honor, at this time | believe that
12 she had initially provided an inconsistent statenent,
13 therefore I nove -- | would like to play F for the jury.
14 THE COURT: Well, if she's admtting to naking that
15 statenent why do you need to play what she -- the actua
16 recording to the officers? |If she's admtted on the stand
17 that she told themthat, then why do you have to play --
18 play it?
19 MR. SHAFFER: Because she initially denied it, Your
20 Honor .
21 THE COURT: Well, she said she didn't, and then she's
22 just admtted that she did --
23 MR. SHAFFER: Yes, Your Honor.
24 THE COURT: -- make the statenment. So | don't think
25 you need to necessarily play it if she's admtted to it.
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Now, if she continues to deny it, then sure you play it.
But since she's already admtted to making the statenent
to the officers | don't see why you need to actually play
it.

MR. SHAFFER: Your Honor, | have a matter of |aw.

THE COURT: Okay. All right, |adies and gentlenen,
|l et's go ahead and take a norning break and we'll get you
back out shortly.

(Whereupon, the jury was excused from open court.)

THE COURT: Okay, M. Shaffer.

MR. SHAFFER:  Your Honor, obviously we're talKking
about Exhibit F on Defendant's Exhibit 6 which, Your
Honor, | believe is -- and let nme just double check that.
That's correct. Your Honor, | think under 613 all that's
required is a denial in order to lay a foundation for it

THE COURT: Right, but --

MR. SHAFFER: -- at that point.

THE COURT: Yeah, but 613(b) says if the w tness does
not admt that he has nmade the prior inconsistent
statenent, extrinsic evidence is therefore adm ssible.

Al'l right. But she's already admtted to making that
prior inconsistent statenent; correct?

MR. SHAFFER: Your Honor, she did not --

THE COURT: No, answer ny question first.
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THE COURT: Al right. W're going to -- since we've
got the jury out let's take a short little break.

MR. BROMWN: Yes, sir.

(Whereupon, a short break was taken.)

THE COURT: We're ready for the jury. The w tness
can cone back on the stand.

(Whereupon, the jury came into open court at

approxi mately 10:50 a. m)

THE COURT: Let the record reflect the jury's back
in. M. Shaffer, we're still with your cross.

CONTI NUE CROSS- EXAM NATI ON

By M. Shaffer:

Q So, Ms. Kitchens, | know that you have testified that
you didn't nmeet himuntil about 11:30 that night; correct?
A Correct.

Q And then you left at what tine?

A It had to be -- I"mguessing it was around 11: 30,
maybe 12:00. Wait, I'm-- it's been a long -- very, very
long time. | nean, I"'mjust -- I'mstill trying to

remenber bits and pieces nyself as far as what |' m being
asked and what |I'm being told, you know.

Q VWhat do you nean what are you being -- what you're
bei ng asked and what you're being told?

A VWhat |'m being told like as far as nenory-w se

nmysel f.
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Q l"'mnot sure I'mfollowng you. Wat do you nean?
A Me telling nyself, renenbering. | nean, it's time --
it's hard for nme to explain
Q Okay.
A You know, | nean, | -- | have a nental disability and
| have a hard tinme renenbering things --
Q kay.
A -- as far as tinme-w se.
Q So it's fair to say that you're tine -- your tine --

any tinme that you' ve testified to about that eveni ng may
be of f?

A It could be or it -- I"'mjust -- it's like I"l
replay it in ny head and I'mjust trying to renenber what
tinme it was exactly.

Q Okay. And you testified that they |eft about a
mnute after 1:00. That's what you testified to on
Friday; correct?

A That's what tinme they left, yes.

Q And is it fair to say that you told the officers that
they left after that?

After what?

After a mnute after 1:00. At a different tinme?

No.

You did not tell themthat?

> O » O

No. They left a mnute after 1:00.
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1 Q That's what you told them on the norning of whenever
2 you tal ked to them across the street?
3 A Yes. They left a mnute after 1:00.
4 Q And you' re one-hundred percent positive about that?
5 A " m a thousand percent positive about that.
6 Q As positive as you are about anything else in this
7 case?
8 A Yes.
9 Q So you did not tell themany other tinme other than a
10 mnute after 1:00 is when they left?
11 A No, | did not.
12 Q Did you tell Sonny Cox that they |eft about between
13 1:30 and 2: 00?
14 A No, | did not. It was a minute after 1:00. It was
15 after one 1:00 o'clock a.m
16 Q Did you tell -- did you tell Sonny Cox that they were
17 going to the store and then nmaybe to drop sonebody off?
18 A Not that | can recall.
19 Q Did they -- did you tell Sonny Cox that they were
20 going to the store? Can you recall that?
21 A No, | cannot.
22 Q You didn't tell the jury on Friday that they were
23 going to the store, did you?
24 A No, | did not.
25 Q But you -- but it's fair to say that you' re saying
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that you knew of M. Hailey at 11:30 that evening;

correct?

A Knew of .
Q Yeah.

A Knew of .

Q Yeah. Knew of M. Hailey. D d you -- did you know
who he was before 11:30 that evening?

A No, | did not know who he was.

Q Okay. Between 11:30 and 1:00 M. Hailey was, | think
you said, talking out of his head at one point; is that
correct?

A Yes, he was.

Q And you didn't know exactly where he lived, did you?
A No, | do not know where he |ives.

Q And you woul dn't have told officers where he lived

t hat norning, would you?

A No, because | don't know.

Q And M. Hailey -- and you're sure you -- you wouldn't
have told officers where he was living at?

A | woul d have not told them because | do not know
where he |ives.

Q And you woul d not have told himwhere you think he
lives, would you?

A No, because | do not know where or think where he

lives.
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1 Q It seenmed |ike you had a decent anount of background
2 i nformati on about M. Hailey on the norning that you
3 talked to the officers; correct?
4 A Just from-- just fromwhat he had said and -- |
5 mean, that was it. | was just going by nenory of what he
6 said. But no, | do not know where he lives. | don't know
7 anyt hi ng about him
8 Q You didn't know that he was |living wth a woman naned
9 Heat her, did you?
10 A | didn't know he was until she told ne.
11 Q And she didn't tell you until after you found out
12 Marty had passed away?
13 A Until -- until then, yeah.
14 Q She didn't tell you until after you had al ready
15 spoken to | aw enforcenent; correct?
16 A Correct.
17 Q So at the tinme you spoke to | aw enforcenent you
18 woul dn't have known anyt hi ng about Heat her introducing
19 Mark to Marty?
20 A No.
21 Q And you woul dn't have said -- told themthat Heather
22 i ntroduced Mark to Marty that norning, would you have?
23 A No, | did not.
24 MR. SHAFFER: Court's indul gence.
25 THE COURT: Sure, take your tine.
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Q

Let's tal k about Defendant's Exhibit 3. Def endant ' s

Exhibit 3 is what?

| have no idea what that is.

Q You' ve never seen this before in your |ife?

A No, | have not.

Q Marty carried a pellet gun, didn't he?

A Air pistol.

Q This was not the air pistol?

A No.

Q You' ve never seen Marty with that?

A No.

Q VWhat kind of air pistol have you seen himw th?

A The kind that are -- that you put BB s in.

Q But you testified that he carried an air pistol;
right?

A Yes.

Q You testified that -- previously on March 4th of this
year you've testified that he carried it for protection;
correct?

A Yes.

Q And you -- | believe you testified that he carried it
when you were in the car; correct?

A Yes.

Q Put it underneath the seat; is that correct?

A Yes.
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Q But | think you also testified that he didn't carry
any -- any BB's with him or pellets?
A No, he would not, because it was an air pistol and it
was br oken.

MR. SHAFFER: Court's i ndul gence.

THE COURT: Sure, take your tine.

Q " m handi ng you State's Exhibit 66.

A I do not recognize them

Q You don't recognize either of those things?

A The lighter, yes, but not -- not the container.
Q Where do you recognize this |ighter fronf

A That was his lighter.

Q Who's |ighter?

A That was Marty's lighter. | bought it for him
Q Okay. So you woul d have no idea how -- how t hose

pellets ended up in his pocket; is that correct?

A No, | would not.

Q Okay. And you said that basically he carried the air
pistol to protect you; correct?

Yes.

And protect your property; correct?

Yes.

From getting stolen; correct?

Yes.

o » O >» O

Now, at sone point that norning you had sent Marty a
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text nmessage saying that -- asking himto check -- check
for anything stolen out of the bathroom correct?

A Yes.

Q And that was about 1:15 or so a.m; is that fair to
say, give or take a little?

A Yes.

Q Was he still there at the time you had asked him

t hat ?

A No, he was not.

Q So he had already left and he was already on the road
at that point?

A Yes.

Q And you never told officers that he woul d have stil
been there at that point; correct?

A Correct.

Q Never told anybody he still would have been there at
that point; correct?

A Ri ght, because he was not.

Q And that would -- that would be true regardless of if

we' re tal king about the hearing on March 4th of this year
or during your initial statenent; correct?
A Correct.

MR. SHAFFER: Court's i ndul gence.

THE COURT: Sure.

Q Sois it fair to say that on March 4th, 2020 you
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never identified a photograph of this particular airgun?
A No, | did not.

Q And you're absolutely sure? Do you need to take a
closer look at it?

A No. | do not like stuff like that. Thank you.

Q Wul d you like me to get the picture and actually
show you a picture?

A | still wouldn't like to see it, no.

Q But you're absolutely sure that you never saw even a
pi cture of that particular airgun?

A I"ve never seen that ever.

Q And you never identified that picture -- the gun in
that picture on March 4th, 2020; correct?

A | did not identify that at all. | do not -- | do not
know where that cane from

Q Okay. Fair to say that after |ooking for the --
after sending that text about, can you | ook for anything
that's mne out of the bathroom That you then sent a --
that you then | ooked in the bathroom Correct?

A Yes.

Q You sent a text saying you were |looking in the

bat hroom correct?

A Yes.

Q And you didn't find anything m ssing, did you?

A No, | did not.
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Q Did you find anything m ssing fromthat night that

was mssing after M. Hailey was at your house?

A Not that | can recall.

Q And we tal ked about -- a little bit about the stuff

that M. Hailey had wwth him [It's fai

r to say he had a

box; right?

A Yes.

Q How bi g was the box?

A About like this. About that size. Mybe a crate.
Q Li ke a foot-by-foot?

A Just a regular single crate.

Q Can you -- can you denonstrate for the jury one nore
tinme?

A It was about |ike this. About -- about a noving --
smal | noving box size of a -- a single crate.

Q How tall was it?

A As tall as a single noving crate.

Q Do you recall testifying it was about six inches
tall?

A No, | did not say that.
Q Do you recall saying it was about

about six inches?

a foot-by-foot, by

A | didn't describe how big it was. | just -- not by
I nches or feet or anything. | described what | saw
size-wise. | don't know foot-by-foot, inch-by-inch.

a
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1 Q Do you recall denonstrating for ne and ne saying that
2 the Court Reporter can't see that, so is it fair to say
3 it's about a foot and a foot?
4 A | guess. | don't -- | didn't go neasure the box.
5 Q But it's safe to say it wasn't big enough to carry a
6

shot gun; correct?

7 A Correct.

8 Q Never saw a shotgun that night?

9 A No, | did not.

10 Q Ever see any -- any box or anything -- other

11 contai ner big enough to carry a shotgun?

12 A No, | did not.

13 Q And you woul d have been riding with thent correct?
14 A Goi ng --

15 Q Going from-- you would have been -- sorry. You
16 woul d have been riding with themfrom Joey's house;

17 correct?

18 A Yes.

19 Q You actually were driving; is that correct?

20 A Yes, | was.

21 Q You woul d have noticed had there been a shotgun in
22 your car; correct?

23 A Yes, | woul d have.

24 Q But there was no shotgun there; correct?

25 A No, there wasn't.
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Q And when they | eft your house you never saw anyone
| oad a shotgun; correct?
A Correct.

MR. SHAFFER: Court's i ndul gence.

THE COURT: Sure.

MR. SHAFFER: No further questions, Your Honor.

THE COURT: Anything on redirect, Solicitor?

MR. BROMWN: Just a few.

MR. SHAFFER:  Your Honor, Court's indul gence. Let ne
nove.

THE COURT: You're fine.

REDI RECT EXAM NATI ON

By M. Brown:

Q Good nmorning, Ms. Kitchens.

A Good norni ng.

Q Ms. Kitchens, Defense just asked you did you ever
notice a shotgun that night and you said you didn't see a
shotgun; is that correct?

A Correct. | did not.

Q Was there a tine that they could have | oaded t hat
shotgun in the back where you m ght not have seen it?
A They could have. | really don't know.

Q And the box they were asking you about, did you
measure it?

A No, | did not.
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Q But it was a snall box?

A It was a small box, yes.

Q And you stated before that Marty col |l ected BB guns;
right?

A He coll ected BB guns, you know, stuff like that so he
could fix themif they were broken or trying to find out

what was wwong with it.

Q Pel | et guns?

A Pel | et guns, yeah. | nmean --

Q Air pistols?

A Yeah, it was a hobby.

Q And sonetinmes he'd keep themin the car; is that
correct?

A If it was -- yeah, he would w thout the BB's and
Wi t hout anything. He just -- he wouldn't use it |ike
t hat .

Q Now, M. Shaffer asked you a question about did you
remenber -- who introduced Mark and Marty together? Do
you renenber that?

A It was -- Heather Wal ker, she told ne that

af t erwar ds

Q Are you positive that she told you that afterwards or
A She -- she told ne that afterwards.
Q What if you told that to | aw enforcenent that norning
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that you were interviewed? Do you renenber telling |aw
enf orcenent that?

A No, | don't.

Q If it was on a video would you dispute that you told
t hem t hat ?

A Not that | -- | don't renmenber telling themthat if |
di d, because she didn't tell me until afterwards.

Q Coul d sonebody el se have told you how t hey net?

A They coul d have and | just don't renenber.

Q But either way, Heather Wl ker introduced Mark --

I ntroduced Mark to Marty?

A Yes.

Q And obvi ously that introduction would have been

bef ore March 5th and March 6th; correct, if they knew each
ot her ?

A If they knew each other, yes.

Q M. Shaffer asked you about if you knew where Mark
lived. Did you have an idea of what part of the county
Mark |ived?

A No, | did not.

Q Do you renenber telling | aw enforcenent that norning
that he lived down in the N nety Six area?

A That's -- | don't renenber telling themthat because
| don't know where he lives. | didn't know where he |ived

until that night.
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Q Until the night before?
A Yeah, when he said sonething to ny fiance.
Q And you overheard that conversation?
A Yes.
Q So if Mark telling Marty a general idea of where he
lived, you heard a general idea where he |ived?
A Yes.
Q And you told that to | aw enforcenent the next
nmor ni ng?
A Yes.
Q But you've never been down to Mark's house; is that
correct?
A No, | have not.

Q But you heard Mark telling Marty that night before
Mark -- before Marty tried to take himhonme --

A Yes.

Q -- where he lived? Now, Ms. Kitchens, M. Shaffer
asked you about texting Marty to check and see if anything
-- 1f anything was m ssing? You did text hinf

Yes.

What was Marty's nunber? Do you renenber?

205- 505- 2030.

And how did you have that saved in your phone?

My husband. A ny husband.

o » O » O >

Ay 2?
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A A ny husband.
Q And woul d he al so keep you in his phone as sonethi ng
Anmy 2 or Any wife or sonething |ike that?
A Yes, A ny wfe.
Q And what was your nunber?
A I
Q So the call should show on Marty's phone when he
called you that night?
A It should, but he -- we would always erase or delete
because we didn't want other people to have our phone
nunber if they went through our phones.
Q But it could be there?
A It could be, yeah.
Q So your text to Marty also could be on there?
A They're actually not there. |'ve tried to |ook for

them but they're not there.

Q The text or the calls?

A Bot h.

Q And again, you only met Mark or seen Mark for the
first tinme that night?

A Yes.

Q And what was Marty planning to do when he left your
house?

A Just take himhonme and cone back.

MR. BROMN: No further questions.
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1 THE COURT: Anything on recross?
2 RECROSS- EXAM NATI ON
3 By M. Shaffer:
4 Q If you don't mind, I"'mgoing to refresh your
5 recol | ecti on based off -- because you said you don't
6 remenber if you did, | think, whenever he asked you about
7 did you tell officers where it was at.
8 A VWhere what was?
9 Q Where Mark's house was.
10 A | did not tell himwhere it was because | do not know
11 where it's at.
12 Q Ot her than Ninety Six area you definitely do not know
13 where it's at; correct?
14 A Definitely one-hundred percent sure | do not know
15 where it's at.
16 Q And you woul dn't have told officers that you didn't
17 know where it's at because you don't know where it's at;
18 correct?
19 A Exactly.
20 Q So that norning you did not tell themthat across the
21 street fromthe courthouse -- | nean, across the street at
22 the Sheriff's Ofice; correct?
23 A Correct.
24 Q You said that your phones woul d erase stuff because
25 you didn't want others to know about your phone nunber; is
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that --
A Yes. People would go through our phones and get
phone nunbers or wite our nunber down w thout even
aski ng.
Q But Marty's phone was password protected; right?
A Yes, but m ne was not.
Q So you all would del ete nessages from each ot her;
correct?
A Yes.
Q And that was so that other people couldn't |ook in
your phone and figure out who -- who you' ve been talking
to; right?
A Exactly.
Q Were you doing illegal stuff on that phone?
A No.
Q Were you involved in the drug trade with Marty?
A Occasionally. Like |I said, we wasn't together 24/7.
We were not together at all 24/7. |1 nean, sonetines |
woul d ride and sonetines | wouldn't.
Q So occasionally you' d help himout with the -- his
busi ness?
A Just mainly answer his phone if he was driving or,
you know, just talk to whoever was -- we were picking up,
you know, because he couldn't -- he couldn't talk and

drive and have the w ndow down and radio up at the sane
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1 tinmne.
2 Q The Solicitor asked you about calls you made, and |
3 know that | ast Friday you had testified about the | ast
4 tinme you talked to him Marty, was on a phone call and he
5 had it up to his ear which was odd; correct?
6 A Correct.
7 Q Isn't it true that on March 4th, 2020 you testified
8 that it was not odd for himto have it up to his ear, that
9 he did not always put it on speaker phone?
10 A Not al ways, but if he was driving, yes, he would put
11 it on speaker phone. |If he was not driving it would be up
12 to his ear, because he did not like talking and driving at
13 the sanme tine.
14 Q But you testified that it wasn't weird that he had it
15 up to his ear on March 4th, 2020; correct?
16 A Because he was not driving, so it was not weird.
17 Q So he was not driving when you talked to himfor that
18 last tinme?
19 A No, he was not.
20 Q Okay. And do you recall testifying about the w ndows
21 bei ng open and the w nd noi se?
22 A The wi ndow on the driver's side was cracked because
23 he was snoking a cigarette and the radi o was down, too.
24 It was down | ow enough to where | could barely hear it.
25 Q But he was not driving?
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A He was not driving, no.

Q So the car was at a standstill but you could still
tell that the w ndow was down?

A Yes.

Q And on March 4th, 2020 didn't you testify that it was
normal for himto call you and talk with the phone up to
your ear?

A If he was parked, yes. |If he was not, he would have

It

Q

on speaker phone.

You didn't say that on March 4th, 2020 about him

bei ng parked. You said it was normal; correct?

A It was normal, yes. But if he was not driving at all
it -- 1 nmean, he would not have it on speaker.

Q But you didn't explain that part on March 4th, 2020;
correct?

A No, | did not.

Q You just said that it was not unusual for himto talk

to you with the phone up to his ear; correct?

A

Correct.

MR. SHAFFER: No further questions.

THE COURT: You can step down, nma'am Thank you.
(Wher eupon, the wi tness stepped down fromthe w tness
stand.)

THE COURT: Next wi tness.

M5. SUMNER:  Your Honor, nay we approach?
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1 THE COURT: Sure.
2 (Wher eupon, a bench conference was held in the
3 presence of the jury but out of the hearing of the
4 jury.)
5 THE COURT: Ckay. Ladies and gentlenen, before the
6 next witness is called we're going to take a short break.
7 So if you' d go back to the jury roomand we'll get you

8 back out shortly. Ckay?

9 (Whereupon, the jury was excused from open court for
10 a break.)
11 THE COURT: Al right. This wll be about a 10

12 m nute break so don't everybody go very far.

13 (Wher eupon, a short break was taken.)

14 THE COURT: Al right. Let's bring the jury out.
15 (Wher eupon, the jury cane into open court at

16 approximately 11:46 a. m)

17 THE COURT: Let the record reflect the jury is back
18 in. Solicitor, are you ready to call your next w tness?
19 M5. SUMNER  Yes, Your Honor. The State calls M ke

20 Mur dock.

21 THE COURT: Cone around, please, sir.
22 M KE MURDOCK, bei ng

23 first duly sworn, testified as follows:

24 DI RECT EXAM NATI ON

25 By Ms. Summer:
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Q Good nor ni ng.
A Good nor ni ng.
Q Can you introduce yourself to the jury, please.
A | am M ke Murdock.
Q VWhere are you enpl oyed?
A I"mcurrently enployed as a Lieutenant in the

Crimnal Investigations Division at the G eenwod County

Sheriff's Ofice.

Q Are you a supervisor over investigations right now?
A Presently, yes.

Q What was your role back in March of 20197

A | was an investigator.

Q And were you involved in the case we're here about?
A I was.

Q WIl you go ahead and tell us what that involvenent

ent ai | ed?

A The day in question was March 6th, 2019. Between
approximately 3:00 and 4:00 a.m, | was contacted by Mjor
Bi shop who is the supervisor -- the overall supervisor of
the CID division and asked to respond to the area of
Booker Road and Warner Road in reference to a shooting

i nci dent that had occurred.

Q Did you actually respond to Booker Road?
A | never went to Booker Road, in route, when you're
called it it's usually chaotic. |Investigator Powell|l was
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1 the primary on call investigator, so he was already in

2 route. | was contacted to come out as an assisting

3 i nvestigator. In route | contacted both |Investigator

4 Powel | and Major Bishop to find out where I was needed.

5 Did | need to cone to Booker Road or was | needed on

6 War ner Road, and | was directed to go to Warner Road.

7 Q So you went directly to Warner; correct?

8 A Yes, ma' am

9 Q Once you arrived out on Warner Road what did you do?
10 A Once on scene uni form patrol was on scene. Speak to
11 t hem ki nd of getting the gest of what they observed and
12 ki nd of how they wound up getting there. | |ook around a
13 little bit, and then I kind of called back to Investigator
14 Powell to |let himknow what | see there because you got
15 al most two different scenes going on. One on Booker Road
16 and One on Warner Road. He's not there. He can't see

17 what's there. |I'mnot there. So we kind of exchanged

18 information so it'll make it nore fluid and try to get a
19 better understanding of what is going on and what has
20 happened.
21 Q Did you see a body when you arrived on Warner Road?
22 A I did. Upon ny arrival | observed a body, the
23 victim off to the side of the road, later identified as
24 M. George. And he had already -- fromny know edge, EMS
25 had al ready checked himand they were -- they said he was

600




o 0~ W Nk

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

M ke Murdock - Direct by Ms. Summer 601
766

deceased and they were just awaiting the arrival of the
Coroner out there.

Q What was the state of the body when you observed it?
A The body -- Warner Road is a single dirt road.

Singl e-way. M. Ceorge was off to the -- if you're

| ooki ng down the road, |I'mfacing down the road and M.
George woul d have been to ny right if you're going --

| ooking froml think it's Brooks Road back. He would have
been off to the side of the road into sonme bushes. Across
the little ditch and into sone bushes. Hi s right |eg was
extended out. His left leg was kind of in an L-shape with
t he heel kind of going back up towards his head, and his
arms were kind of el evated above him Not up but --

consi stent with soneone having been pulled by their right
|l eg off to the roadway.

Q Did you observe a gunshot?

A | observed what appeared to be a gunshot wound to M.
George' s head, yes.

Q And where was the gunshot to his head?

A | observed what appeared to be an entry wound
sonmewhere right around that right ear, taking off what
appeared to be part of the ear right here and a nmass --
what appeared to be an exit wound com ng out right around
the left orbital area.

Q Li eutenant, |'m going to show you a coupl e of
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pi ctures fromout on the scene of Warner Road t hat
evening. You may need to step down if you're having any
troubl e seeing that.

THE COURT: Yeah. What you'll need to do is put your
mask on and just be sure to speak up | ouder since you're
away fromthe m crophone. Okay?

THE W TNESS: Yes, Ssir
Q WIl you tell the jury what this is and the
I mportance of it to your investigation?

A Can | approach?
Q Absol ut el y.

(Wher eupon, the wi tness stepped down fromthe w tness

stand.)

A You can see M. George right here. Ri ght here you
can see what |ooks |ike scuff marks consistent with
soneone -- M. Ceorge having been drugged. You can
actually see what | ooks |ike marks kind of going through
over here. And you can see again what |ooks |like -- you
see tire tracks here, what appears to be blood right here,
and then you can see the drag marks kind of going over
toward where M. George is.

Q Is that consistent with a body being drug fromthe
driver's seat?

A Yeah, it is. Yes, ma'am

Q And the sane thing with this photo. The first photo
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is already in evidence. It's State's 119. Wat |I'm
showi ng you is State's 113. Can you tell the jury what
this is and also the inportance of this to your

I nvestigation.

A Yes, ma'am Again, you see M. Ceorge. This is on

t he opposite side of the road. You can see these marks
right here. More like scuff marks. On initial arriving
on the scene | had no clue -- I'd not been to Booker Road.
| had not seen the vehicle. So | was -- | did notice -- |
didn't know how we had scuff marks here and what | ooked

i ke drag marks on the other side of the road. So that's
when | called Investigator Powell trying to get oriented
of which way the car would be going so we'd know where M.
George woul d have been in the car. And that's when | was
told that M. George had been the driver of the vehicle
based on what was observed in the car. So that puts -- at
that tinme would put the vehicle going this direction,

whi ch woul d have been toward what | think is Brooks Road.
This woul d have been on the passenger side. M. George
woul d have been on the driver's side.

Q So those scuff marks were consistent with markings
com ng out of the passenger side of the vehicle?

A It would have. It would be consistent with soneone
that had been seated on the passenger side of the vehicle

getting out and -- like | said, that's a dirt road.
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Getting out of the vehicle and noving around and turning,
| eavi ng scuff marks on the passenger side of the vehicle.
M5. SUMNER: Thank you. You can return to your seat
up there.
(Whereupon, the Wtness returned to the w tness
stand.)
MR. SHAFFER:  Your Honor, may we approach?
THE COURT: Sure.
(Whereupon, a bench conference was held in the
presence of the jury but out of the hearing of the
jury.)
Q And was that pretty nmuch the end of your invol venent
out on Warner Road?
A | did. That's pretty nmuch it. | get there. | just
surveyed the scene, waiting on the Coroner and the crine
scene investigator to arrive. And | just stayed there,
ki nd of conmuni cated back and forth with investigators on
Booker Road and assisting the crinme scene investigator,
I nvestigator Allison, as needed.
Q After you | eft Warner Road what did you do next in
this case?
A | left Warner Road and cone to the -- canme to the
G eenwood County Detention Center where M. Hailey, who's
seated over there by Defense counsel with the mask --

shield on, had already been booked into the G eenwood
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County Detention Center.

Q And what was your reasoning for going over to the
booki ng depart nent?

A | conpleted what they call a GSR kit. A gunshot
residue kit. Any tinme there's any incident where a
firearmis involved it's a pretty standard course of

I nvestigation to GSR the hands of anybody involved in the
I nci dent .

Q How was M. Hailey acting when you conpl eted that
Kit?

A When | got to the detention center M. Hailey had

al ready been booked in, which neans he'd been changed out
of his attire that he'd been brought in and given a

detention center uniform M. Hailey was seated in the

general booking area. In that booking area they have a
nmetal bench that is probably, | would say, six to eight
inches wide. It is bolted to the floor, and maybe six

foot long next to the wall for people waiting in the
booki ng area to be seated on. M. Hailey was seated on
the bench with his feet on the bench as well. He was
clutching a green Bible and kind of rocking back and
forth. And for a lack of a better way to describe it,
Counsel or, he was rocking back and forth and nmaki ng Tweety
Bird noises. | have no other way to describe it. He was

just kind of rocking back and forth going tweet, tweet
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tweet, tweet. \While he was doing that | spoke with him
Never really had any interaction, but | was able to get
one hand at a tine. He'd switch the Bible in the opposite
hand that | was GSR g. | would conplete one hand and
switch hand and I would do the other hand. And at that
time | was -- had no nore interaction with M. Hailey.

Q And you' ve been here throughout the trial |ast week
and then today. Wuld that be the GSR kit that the SLED
expert testified about?

A Yes, ma' am

Q Now, after conpleting the GSR collection kit did you
have any nore involvenent in this case?

A After that | think Investigator Powell had kind of --
the vehicle involved in this was towed from Booker Road to
G eenwood County's inpound |ot on Siloam Church Road.
There it was in a secure inpound lot. |Investigator

Powel I, if I'mnot m staken, obtained a search warrant
fromthe G eenwod County Magistrate to allow us to enter
the vehicle to search for further evidence. | went along
with Investigator Powel|l and several other investigators

to assist in the execution of the search warrant.

Q So you were present for the search of the vehicle?
A Yes, ma'am

Q ' m going to show you anot her picture --

A Yes, ma' am
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Q -- previously in evidence as State's 47. And feel
free to step down if you're nore confortable to | ook at
it.

(Wher eupon, the Wtness stepped down fromthe w tness

stand.)
Q WIl you tell the jury what is depicted in State's 47
and the inportance of it in the investigation.
A This appears to be a photo of inside the vehicle
taken fromthe -- it appears to be the rear -- right rear
passenger seat. The sheets over here are just placed
there to cut down on the light inside so the -- | think
I nvestigator Allison took the picture, so the canera woul d
be able to pick up nore detail inside the car. You can
notice right here what appears to be biol ogical materi al
consistent with brain and bone matter. You can al so see
sone al ong here.
Q At this point in the investigation where was the
decedent, M. Marty George, seated?
A At this point in the investigation it appeared that
M. George had been seated here in the driver's vehicle --
on the driver's seat of the vehicle right there.
Q And where would M. Hailey have been seated?
A Based on what we saw, M. Hailey woul d have been
seated back here in the right rear passenger seat.

Q And how woul d t he shooting have occurred?
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1 A It appears that M. CGeorge was driving. M. Hailey
2 woul d have been seated here in the right rear passenger
3 seat. M. Ceorge woul d have been -- based on what we saw
4 he woul d have been -- his hand woul d have been facing --
5 MR. SHAFFER: CObjection, Your Honor. My we
6 approach?
7 THE COURT: Ckay.
8 (Wher eupon, a bench conference was held in the
9 presence of the jury but out of the hearing of the
10 jury.)
11 Q Where would M. Hail ey have been seated when the
12 gunshot occurred?
13 A M. Hailey would have been seated here in the right
14 rear passenger seat over here. The passenger side of the
15 vehicl e.
16 M5. SUMNER. All right. You can have a seat back up
17 t here.
18 (Wher eupon, the witness returned to the w tness
19 stand.)
20 Q Li eutenant, after the search warrant was executed on
21 the vehicle what was your next involvenent with this case?
22 A Then Li eutenant, now Captain Russ and nyself, after
23 we | eft the search warrant, we went by Joni Kitchens'
24 resi dence, |ocated her, and then brought her up to the
25 crimnal investigations office to be interviewed.
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Q Who all was present during that interview of M.
Ki t chens?
A Now Captain Russ, then Lieutenant Scott Russ, M.
Ki tchens and nysel f.
Q During that interview of Ms. Kitchens did she discuss
the | ast phone call nmade to her from Marty George?
A She di scussed -- yes, ma'am She di scussed a good
bit, but one of those was what she -- the |last phone call.
Yes, mm' am
Q And did she describe that phone call to you all?
A She described it to us initially as being kind of
odd. W asked what was -- | think actually she was
asking, in the interview, what was odd about it. And she
said that M. George normally spoke to her on the speaker
phone - -

THE COURT: You can't -- you can't repeat what she
told you, Lieutenant.

THE WTNESS: Yes, Your Honor
Q Li eutenant, if you could just describe the oddness
Wi t hout stating any hearsay. Anything she said.
A The phone was not on speaker phone.
Q Now, Lieutenant, after the interview was conpl eted of
Ms. Kitchens did you all have the opportunity to dunp her
cell phone?

A We dunped her phone in-house. She signed a consent
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1 formand it was taken strai ght down to our IT guy who

2 performed what we call a phone dunp or -- he has a program
3 that all the information on the phone he transfers to his
4 conputer and into a disk. So her phone was dunped.

5 Q And then | believe on March 7th did you attend the

6 autopsy in this case?

7 A Yes, mm' am

8 Q And just so the jury understands kind of the role of
9 everyone over at the Sheriff's Departnment, were you the

10 | ead investigator in this case?

11 A No, ma'am | was assisting the investigator.

12 Q VWho was the |ead investigator?

13 A I nvestigator Powell would be the |ead investigator in
14 this case.

15 M5. SUMNER:  Your Honor, this would be a good tine to
16 take that break.

17 THE COURT: Ckay, all right. Ladies and gentlenen,
18 based on sone di scussions | had with the | awers, even

19 t hough we're not finished with this witness yet we're
20 going to go ahead and take a break -- a lunch break. And
21 if you'll be back here at 1:30 and we will proceed forward
22 wi th Li eutenant Murdock. So have a good |unch. Renenber
23 all my instructions |I've previously given to you.
24 (Whereupon, the jury was excused from open court for
25 a lunch break.)
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THE COURT: Lieutenant, you can go ahead and step
down.

THE W TNESS: Thank you, Your Honor

(Wher eupon, the wi tness stepped down fromthe w tness

stand.)

THE COURT: Al right. W'IIl be in recess until
1: 30.

M5. SUMNER:  Your Honor, can we go ahead and -- if
you would like, we've |imted it down to the actual text
| anguage that we feel we may need. So | can give that to
you to be revi ewed.

THE COURT: Sure, yeah. |If you've got it ready,
yeah. Go ahead and if you've got a copy of it maybe you
want to show Ms. McNeill and M. Shaffer first what you're
handing to ne to review, and then I'll be glad to take a
| ook at it.

M5. SUMNER  Thank you, Your Honor.

(Wher eupon, a short break was taken.)

THE COURT: We are on the record and ny under st andi ng
that there is not an issue related what the State wants to
put in concerning text nessages, correct? That they are
not going to put in the nessages related to Stell a.

M5. SUMNER. That's correct, Your Honor. The only
actual content of the text nmessages the State intends to

get into are those outgoing fromJoni Kitchens' phone to
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still

in direct exam nation, Solicitor.

M5. SUMNER  Thank you, Your Honor.

(Wher eupon, the witness returns to the wtness
stand.)

CONTI NUE DI RECT EXAM NATI ON

By Ms. Summer:

Q Good afternoon, Lieutenant.

A Good afternoon.

Q VWhen we finished off this norning | believe we
started discussing Ms. Kitchens' phone dunp; is that
correct?

A Yes, m' am

Q And you actually -- when you spoke with her the
norni ng of March 6th of 2019 you asked her for her consent

to dunp that phone?

A
Q

Yes, nm' am

And then you or someone in your departnment actually

dunped that cell phone?

A

Q
A

The investigator in IT, he dunped the phone.
What was produced fromthat phone dunp?

From Ms. Kitchens' phone it was a | og of phone calls

and text nessages and sone other m scell aneous nedi a.

Q
A

Q

So a report was produced?
Yes, ma' am

And have you had a chance to review that report?
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A Yes, ma' am

Q And then also was M. Marty Ceorge's phone dunped?
A It was -- yes, ma'am |t was dunped. It was not
dunped by our agency to ny understanding. It was dunped
by either an outside agency -- |I'mnot sure who dunped it.
Q Al you know it was an outside agency that dunped
this cell phone?

A Yes, ma'am |'mnot sure it was SLED that actually
dunped it, but it was not ny agency.

Q If I told you it was Honel and Security would you

di sagree with that?

No, ma'am That would not surprise ne.

Was a report produced fromthat dunp?

Yes, mm' am

And have you had a chance to review that phone dunp?

Yes, nm' am

O » O >» O

Starting with the incom ng phone call portion of M.
George' s phone dunp on page four.

A Page four?

Q Yes. Do you see a phone nunber, "

A I

Q Yes. Does that appear on the incomng calls on M.
George' s phone?

A Yes, ma'am On ny sheet it's |isted as nunber 8.

Q And what is the contact associated with that nunber?

613
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1 A The name |isted as the contact is J2450.
2 Q And again, that is her phone nunber, "
3 A Yes, ma'am
4 Q Now, focusing on that phone nunmber and the contact
5 al one, the J2450, are there any incom ng calls on Mrch
6 3rd fromthat phone nunber?
7 A Yes, ma'am The one on March 3rd?

8 Q Yes, sir.

9 A Yes, ma'am |'ve got one shown at 11:52, 12:03.

10 That's 11:52 a.m, 12:03 p. m

11 Q And then going back to page three, are there any

12 incomng calls fromthat sane nunber on March 4th?

13 A Yes, ma'am | see one at March 4th at 12:20 p.m
14 Q And then noving along to March 5th on page two, is
15 there incomng fromthat -- an incomng call fromthat
16 nunber on March 5th?

17 A Yes, ma'am |'m showi ng March 5th at 4:02 in the
18 afternoon, or 16:02 mlitary tine.

19 Q So that woul d be on March 5th, the day before the
20 shooting, that would be an incomng call fromthat nunber?
21 A Yes, ma'am That would be incomng -- according to
22 the report |I have that would be incom ng from

23 I

24 Q And again, that was at 4:02 p.m?

25 A Yes, nm' am
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Q On that sanme day on March 5th do you see an incom ng
call from an "
I
Q Yes, sir.
A Yes, ma' am
Q What is the contact associated with that nunber?
A That one is showing S, capital S, capital S, |ower
case o-w, parenthesis, Stella.
Q And what tine was that incomng call from Stell a?
A It is 3/5 at 19:53 mlitary tine, or 7:53 p. m

Q So Stella called M. CGeorge at 7:53 p.m? |s that
what the report shows?

A Yes, ma' am

Q And then noving to page one of those incom ng calls.
Again on March 5th did Stella make another call to M.

CGeor ge?

A Yes, mm' am

Q And what tinme was that phone call on March 5th?

A On March 5th it's showng at 22:14 mlitary tinme, or
10: 14 p. m

Q Al right, Lieutenant, we're going to nove now to the
t ext nmessages on M. GCeorge's phone, and |I'm going to have
you refer to page 16.

A Si xt een?

Q Yes, sir. And without giving us the actual content
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of that text nessage, is there a text nessage involving

t he 450J2 cont act?

A Yes, ma' am
Q VWhat is the first text nessage we see involving that
contact?

A The time?

Q The date and the tine.

A Okay. The time | see there is it |ooks |ike February
23rd at 22:31, or 10:31 p.m

Q And since you reviewed this phone dunp, is that the

first contact you see between M. Ceorge and the 450J2

contact ?

A Yes, ma'am That's the first one that | | ooked at
it.

Q And then noving forward in the text nessages from

February 23rd, noving forward toward the March 5th, March
6th, 2019, did there continue to be text nessages back and
forth between M. George and the 450J2 contact?

A Yes, ma'am There's periodic ones. Yes, nma'am

Q We are now going to flip to the outgoing portion of
that call dunp, or phone dunp, and |I'm going to have you
refer to page 18.

A G ve ne just a second. Page 187

Q Yes, sir. Is there an outgoing call from M. George

to the J24507?
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A Yes, ma' am

Q VWhat's the date and time of that phone call?

A "' m show ng a February 24th at 13:00 hours, or 1:00
p.m It's an outgoing call -- | nean, a text.

Q And, Lieutenant, |'ve actually noved on to the
outgoi ng portion of the calls. M apol ogies.

A What page are we on?

Q Page 18.

A My apol ogies. Al right.

Q Do you see an outgoing call to the J2450 contact on
March 1st?
A Yes. Yes, ma'am | do. M apologies. | do. On

March 1st at 11:40 a.m

Q And then noving forward in M. Ceorge's outgoing
phone calls to page 15 and page 14, do there continue to
be outgoing calls to the J2450?

A Yes, mm' am

Q And | believe if we keep flipping to page eight.
Actually, I'"mgoing to back you up to page nine. Could
you tell the jury about the outgoing calls to J2450, the
times of the calls made to that number on March 5th on
page nine and ei ght?

A Yes, ma'am On page nine | see outgoing on March 5th
at 16:22 or 4:22 p.m; 16:23 or 4:23 p.m; 4:25 p.m; 4:26

p.m; and another one at 4:29 p.m And then | see another
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one on March 5th at 4:38 p. m

Q And, Lieutenant, do you know who the
with contact J2450, who that phone bel onged to that had

t hat contact information?

A That would be M. Hailey's phone.

Q So | ooking back in summary, is there communi cation
between Mark Hailey and Marty CGeorge starting back on
February 23rd of 20197

A Yes, mm' am

Q And then are there nultiple calls between M. George
and Mark Hailey on March 5th of 2019 going back and forth
phone calls between the two of thenf

A Yes, ma' am

Q And what approximate tinme of day do those phone calls
seemto start happening on March 5th?

A The earliest that | see is at 4:22 p.m on March 5th.

Q And again, that would be Marty CGeorge calling Mark

Hai | ey?
A Yes, ma' am
Q Li eutenant, lastly on the outgoing call list fromM.

George's phone, if you would turn to page seven.
Li eutenant, can you tell us the nunber and the contact of
the last call nade from M. George's cell phone?

A On the outgoing?
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A On ny sheet what |'mshowing is the |ast cal

out goi ng -- you want the nunber?

Q Yes, sir.

A B $ he nane listed is -- contact is A My
Wfe. The date is 3/6/2019. The time, 1:47 a.m

Q How long did that call last?

A The duration of that call is two mnutes and 28
seconds.

Q Did M. Ceorge nake a call inmmediate prior to that

phone cal | ?

A Yes, mm'am
Q Tell us about that phone call
A It was outgoing to the sane nunber to A MW Wfe. It

was at 1:47 a.m, and it doesn't |ook |ike that cal
connect ed.
M5. SUMNER:  Your Honor, nmay | approach the wtness?
THE COURT: Sure.
Q Li eutenant, |I'm showi ng you what's been marked as 168
for ID purposes. What is that?
A That is the outgoing -- beginning of that outgoing
phone call [ist.
Q Are those the two phone calls that you just described
to the jury?
A Yes, ma'am Those are the two that | have on ny

list.
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M5. SUMNER  Your Honor, at this tine the State would
nove 168 into evidence with perm ssion to publish.

MR. SHAFFER: No obj ecti on.

THE COURT: W thout objection, 168 for the State into
evi dence.

(Whereupon, State's Exhibit No. 168 was admtted into

evi dence.)

THE COURT: Wat is that docunent, Solicitor?

M5. SUMNER  Your Honor, it is a copy of the outgoing
cal | s.

THE COURT: kay.

M5. SUMNER. The two last calls nmade by M. Ceorge.

THE COURT: Got you.
Q Li eutenant, |1'mgoing to have you step down. [f you
woul d, just point out to the jury where the tine and date
Is and explain to them how the tinme would have been
recorded on this.
A Al right.

(Wher eupon, the wi tness stepped down fromthe w tness

stand.)

A The date is here. It's the nonth, the day and year,

same on both. This would be the tines. |'mnot sure
what's the -- but it's in mlitary tinme, so in the
norning, early norning. You have a zero until noon. So

the 01:47 tells you this is 1:47 in the norning. Again,
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1:47 in the norning. And this is your duration of the
cal | .
Q Okay. You can return.
(Whereupon, the witness returned to the w tness
stand.)
Q And, Lieutenant, who does that phone nunber,
I bcl ong to?
Joni Kitchens.
And so, the last two phone calls that were made by

George, who were they nmade to?

A

Q

M.

A Joni Kitchens.
Q And again, what were the tines of those phone calls?
A 1:47 in the norning.

Q Li eutenant, if you would now turn to the phone dunp
t hat was done on Ms. Kitchens' phone. And if you woul d,
go to page 58 and 59.

Yes, nmR' am

Q Are there text nessages sent to a 205-505-20307

A Yes, mm' am

Q And do you know who that phone nunber bel onged to?
A It belongs to Marty George.

Q And what was that contact saved as in Ms. Kitchens'
phone?

A It was saved as A My 2. Capital A My 2. The nunber
2.
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1 Q And are there nunerous texts that are sent from Ms.
2 Kitchens to M. CGeorge on March 5th into March 6t h?
3 A Yes, ma' am
4 M5. SUMNER: Perm ssion to approach the w tness.
5 THE COURT: Sure.
6 Q Li eutenant, |'m handi ng you what's been marked as
7 State's 169 for ID. Can you identify that for us?
8 A Yes, ma'am That's what we just tal ked about. The
9 messages to or fromthe 205-505-2030 | abeled as A My 2,
10 what we just went over.
11 Q Thank you, Lieutenant.
12 M5. SUMNER  Your Honor, at this tine the State woul d
13 nove these into evidence and ask for permi ssion to
14 publ i sh.
15 MR. SHAFFER: No obj ecti on.
16 THE COURT: Al right. Wthout objection, 169 for
17 the State into evidence.
18 (Whereupon, State's Exhibit No. 169 was admtted into
19 evi dence.)
20 Q Li eutenant, if you would be so kind to step back down
21 here. |'mactually going to have you read these to the
22 jury. Starting on March 5th at 9:01 would you pl ease read
23 to the jury the nessages sent to M. Ceorge from M.
24 Ki t chens.
25 (Wher eupon, the witness stepped down fromthe w tness
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stand.)
A You want the actual nessages?
Q Yes.
A Al'l right. Starting on the 3/5 at 9:01 in the
nmorning. 3/5/2019. It looks like a series of enpji's.
And noving on, at 2:55 it says, | love you. | need you.

| want you. Moving on to 3:08. 3:08 in the afternoon.
3:08 p.m, another series of enpji's. Again at 6:20 p.m,
|"mgoing to feed the babies and |l et themout. At 18: 20,
or 6:20 p.m it's got | enoji heart you. At 18:42, or
6:42, Hurry up and get hone, please. The plastic and the
cushion fell fromthe window in the kitchen and |'ve got
both. And it actually continues onto the next page there.
|"ve got boards trying to hold it up. The kids are
outside and it's getting colder where the cold air is
comng frominto the living room At 6:53, Pick up a pack
of cigs, please, and Cool Ranch Doritos. Thank you, baby.
7:07, | didn't pick up a pack of cigs. | neant you pick
up a pack of cigs, please. Next one would be 12:54 a.m,
or 54 mnutes after mdnight. |It's got, |I'mgetting

pi ssed. And a series of enpji's. At 12:55 a.m -- a.m,
or 55 mnutes after m dnight, another series of enpji's.

At 1:02 a.m, I'mabout to go off on him At 1:14, Please
search for anything that |ooks |like mne from

abbrevi ated, bathroom At 1:14, 1'll go look in a m nute.
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1 2:16, Please her up and cone hone. 2:24, I'mgoing to
2 bed. Goodnight. 2:42, | see howit's going -- | see how
3 it'"s going to be. Now go have fun with whoever. 1|'m
4 going to bed. Goodnight. At 2:56, Hey, | need you to
5 hurry and cone home because | think sonmebody's trying to
6 break in. And if you don't care about ne and the kids |et
7 hi m break in, shoot all of us, because you are not
8 answering your goddammed phone, evid -- should be
9 evidently -- you can F -- and a series of asterisks --
10 another girl. Have fun with her and her pinp. At 2:57,
11 Don't think you' re going to be sticking your dick all up
12 in me after you done fuck another girl.
13 Q Thank you, Lieutenant. You can return to the stand.
14 (Whereupon, the witness returned to the w tness
15 stand.)
16 Q And, Lieutenant, those texts you just went through,
17 t hose woul d have been the texts from M. Kitchens to Marty
18 CGeor ge?
19 A Yes, mm' am
20 Q And sone of those texts on March 6th, did they go
21 into the early norning hours?
22 A Yes, mm' am
23 Q If you would, if you will go back to the text
24 nmessages on M. Ceorge's phone and turn to page 66, which
25 is going to be from March 6th.
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A Yes, ma' am

Q Looking to March 6th, did Marty George ever respond
to Ms. Kitchens?

A On ny sheets fromwhat I'mreading, if I'"'mreading it
correctly, it tells you whether it was opened or unopened.
| have two that show they were read, one being at 12:54

a.m and 12:55.

Q And those were to M. George; is that correct?
A Yes, ma' am
Q But are there any text nessages sent from M. George

to Ms. Kitchens on March 6t h?
A No, ma'am | see no outgoing fromhimto that
nunber .
M5. SUMNER Beg the Court's indul gence.
THE COURT: Sure.
M5. SUMNER: Nothing further, Lieutenant. Pl ease
answer any questions that the Defense may have for you.
THE COURT: M. Shaffer, any cross?
MR. SHAFFER: Thank you, Your Honor.

CROSS- EXAM NATI ON

By M. Shaffer:

Q You were present for the hearing on March 4th, 2020;
correct?

A Yes, sir.

Q In that hearing Joni Kitchens testified; correct?
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1 Yes, sir.
2 Q Let nme ask you this. |Is there anything -- any airgun
3 or BB gun or anything like that in this case except for
4 the Defendant's Exhibit 3? This one?
5 A Are you asking ne if | know any other --
6 Q Yeah.
7 A -- pellet, BB gun, airgun other than the one you're
8 hol di ng i n your hand?
9 Q That's correct.
10 A I"m not aware of one. No, sir.
11 Q And there were pictures of this gun in the hearing on
12 March 4th, 2020; correct?
13 A Yes, sir.
14 Q And do you recall Joni Kitchens being shown pictures
15 of this gun on March 4th, 20207
16 A | don't renmenber -- if she was -- if you say she was
17 | don't doubt you at all, but she -- but | don't really
18 renmenber her testinony --
19 M5. SUMNER  Objection, Your Honor.
20 A -- of what transpired between them But | don't
21 doubt you.
22 MR. SHAFFER: |'Il refresh his recollection.
23 THE COURT: WAit a mnute. |'ve got Solicitor Sumner
24 standi ng. You have an objection?
25 M5. SUMNER: Yes, Your Honor, but may we approach?
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THE COURT: Sure.

(Whereupon, a bench conference was held in the

presence of the jury but out of the hearing of the

jury.)

THE COURT: Al right. Ladies and gentlenen, we have
a legal issue that | need to deal with the |awers on the
record outside of your presence, so if you' d go back to
your jury room It shouldn't take too long and we'll get
you back out. Thank you for your patience and
under st andi ng.

(Wher eupon, the jury was excused from open court.)

THE COURT: Okay. As | understand it, M. Shaffer,
you want to ask Lieutenant Miurdock what Joni Kitchens
testified to at that hearing on March 4th; correct?

MR. SHAFFER: Yes, Your Honor.

THE COURT: 1In sone effort to inpeach her testinony
that she offered today; correct?

MR. SHAFFER: Because she deni ed sayi ng that.

THE COURT: Right, okay. Well, I'"'mnot going to |et
you do that. [I'Il allow you to proffer this because we're
outside the presence of the jury, but | don't think you
can inpeach Joni with her prior testinony that's
I nconsi stent. You certainly could have inpeached her --
you may very well have, | don't -- | don't renenber for

certain, when she was on the stand. | don't think it
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you start back, please.
(Whereupon, there was a brief pause in the
proceedi ngs.)
THE COURT: Ckay. You may proceed.
MR. SHAFFER: Thank you, Your Honor.
THE COURT: Sure.
CONTI NUE CROSS- EXAM NATI ON

By M. Shaffer:

Q So, Lieutenant Murdock, do you -- at what tine did

you basically -- when did you close the case?

A Cl ose the case?

Q Yeah.

A | didn't.

Q When did you finish collecting all the evidence you

were going to collect?

A Tal ki ng about at the scene on Warner Road?
Q Yeah.
A When the crinme scene tech went through it and said he

t hought he had everythi ng.

Q Did you all talk to anybody el se after that?

A On Warner Road?

Q Yeah, did you -- you in particular, did you talk to
anybody other than Ms. Kitchens? D d you talk to anybody
else in this case?

A | didn't interview anybody ot her than when | brought
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Ms. Kitchens in.
Q Okay. And that was -- about when was that? That was
the day afterwards, correct, or the norning of, | guess?
A Ms. Kitchens?
Q Yes.
A The sane day, that norning.
Q About 11:00 o' cl ock?
A Somewhere right in there. | don't renenber the exact
time. | didn't keep a log of the tinme, but --
Q Yes.
A -- it could have been around that. It sounds good.
Q And you are the -- you were assisting investigator;
correct?
A That's right.
Q The primary investigator is sitting back there,
right, M. Powell?
A Yes.
Q Okay. But you -- | believe that they had -- | think

the State asked you if Honel and Security had done the

extraction of the cell phone? M. Ceorge's cell phone?

A She told nme that's who did it. | was unaware of who
didit.

Q Okay. Were you aware that his cell phone was | ocked?
A | knew nothing of his cell phone. Oher than when it
went into evidence. | don't know what happened to it
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1 after that.

2 Q Okay. Now, | believe she asked you about a couple

3 different calls that were nade that day, and actually

4 there were several different calls. Is it safe to say

5 that nmy client's cell phone was used to conmunicate with

6 the cell phone that you collected that you have the

7 records of, they were used to communi cate at | east on two

8 weeks bef orehand?

9 A Yes. Your client's cell phone wth the records of
10 the cell phone that | have, that would be correct. That
11 woul d be correct. There was communi cation a few weeks
12 bef or ehand.

13 Q Okay. And there's a -- fromyour investigation did
14 you learn that there was a second cell phone that M.

15 George had?

16 A | was unaware of any other cell phone.

17 Q You were never aware of any other cell phone?

18 A I wasn't aware of it. |'mnot saying there was or
19 there wasn't. In ny -- just fromny perspective in the
20 I nvestigation and ny involvenent, | was not.

21 Q Do you know if any cell tower data was collected in
22 this case?

23 A I am not aware of any.

24 Q Okay. Can you explain what cell tower data is?

25 know you' re not an expert. But generally you have a good
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-- you have an understanding of what it is; right?

A | probably know enough just to get nyself in trouble.
Q What' s enough to get yourself in trouble?

A Talking a little bit nmore than | really know about
it.

Q So | guess what information do you know of about cel
tower data?

A From-- just fromhaving to deal with stuff in ny
career there's a lot of data that -- and howit's stored
and all that | do not know.

Q And | don't expect you to.

A But as far as calls, tines and all that and when it
goes through what tower, geographical |ocation. There's a
| ot of variables, but that type of information can be

obt ai ned from various cell phone conpanies that are on the

t owers.

Q And you've been | ead investigator on cases; correct?
A In other cases. Yes, sir.

Q Have you ever requested cell phone tower data?

A Yes, sir.

Q And basically you get an expert to help you with

that; right?
A Yes, sir.
Q And then they -- they can tell you around where and

when soneone's cell phone was; right?
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A Yes, sir.
Q So they can tell you, hey, ny cell phone was in
Greenwood at this tine versus Ninety Six at a different

time, maybe?

A There have been occasi ons where they can tell you
it's -- | don't know how pi npoint they can get, but they
can tell you if it was -- yes, if it was G eenwood versus

Abbeville at a certain tine.

Q Okay. But to your know edge there's no cell phone
data -- cell phone tower data in this case; correct?

A To ny know edge there is not.

Q VWhat tine was that -- | think there was a Tweety Bird
sound that you testified to. Around what tinme was that?
A The Tweety Bird sound | testified to --

Q That you observed.

A -- as when | was dealing with M. Hailey doing the
GSR kit in the jail.

Q Around what tinme was that?

A Md-norning. It was before Joni Kitchens.

Q Okay. It was before you tal ked to Joni ?

A Yes, sir.

Q And you woul d have tal ked to Joni -- you wouldn't

disagree with ne if you had tal ked to Joni around, say,
11: 30i sh?
A Don't doubt you at all, M. Shaffer.
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MR. SHAFFER: No further questions.

THE COURT: Okay. Anything on redirect, Solicitor?

M5. SUMNER: No, Your Honor.

THE COURT: Ckay. You can step down, Lieutenant.
Thank you.

(Wher eupon, the witness stepped down fromthe w tness

stand.)

THE COURT: Next w tness.

MR. BROMN: The State calls Ronnie Powell.

THE COURT: Cone around, please, sir.

RONNI E POVEELL, being

first duly sworn, testified as follows:

DI RECT EXAM NATI ON

By M. Brown:
Q Good afternoon. |Investigator Powell, where do you
wor k?
At the G eenwood County Sheriff's Ofice.
Q And how | ong have you been with thenf
A |'ve been there for about nine and a half years.
Q And what is your role there?
A My role currently is Investigator with the Crim nal
I nvestigation Division.
Q Were you an investigator back on March 6th, 20197?
A Yes, sir. | was.

Q Did you have the opportunity to go out to investigate
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this case?

A Yes, sir.

Q Do you renenber when you got called that night?

A It was early that norning. Not exactly the time. |
was called by our dispatch 911 center to nmake contact with
an officer that was O ficer Young that was on the scene.
That he requested | give hima call

Q And was that on Booker Road where he was on scene?

A Yes. He was at an address on Booker Road.

Q Where did you go when you responded?

A | went to Booker Road. At that tinme the -- that was
the only location where officers were respondi ng, and when
| actually received the call there was sone confusion.
Really they did not know what kind of incident that had
occurred, so | responded to Booker Road.

Q Whil e you were pulling into Booker Road going down to
the Hail ey residence did you pass M ke Young?

A Yes, sir.

Q And that's captioned on his in car canera; right?

A Yes, sir. It is.

Q Once you got down to Booker Road, g Booker Road,
what did you do?

A | observed a vehicle prior to ne arriving at the
residence. It was several hundred feet fromthe -- from

t he resi dence. But | went ahead further and met with
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Officer Bonetti. H's car was parked in the driveway.

t hi nk he gave ne another synopsis of what was going on
there. At that point M. Hailey was already inside of his
rear passenger -- | nmean, rear conpartnent. | went to the
-- to the conpartnent. The wi ndow was down about hal fway.
| attenpted to make contact with him Asked himsone
questions to find out, you know, nore information, what
was going on. He really didn't respond. Just kind of

i gnored ny words and never really gave a response to ne.

Q After initially going up to his vehicle what el se did
you do there on the scene on Booker Road?

A Like I say, | was inforned that there were sone --
sone itens that were found potentially in a vehicle that
was there. At that point we began to get information that
there mght be a |ocation of a body on Warner Road. |
identified really the car based on the things that were in
the car as a potential crime scene, at |east one aspect of
it. So | secured the vehicle. Didn't enter it, secured
It. Photographed it just to maintain the evidentiary

val ue of anything that was inside of it.

Q So all the photographs of the car |ocated on Booker
Road, you took those phot ographs?

A Yes, | did.

Q |"m going to show you State's 99. \What are the itens

sitting in the car?
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1 A The shotgun. This is the passenger side of the
2 vehicle fromthe passenger -- facing into the passenger
3 wi ndow. There was a shotgun there observed. The phone,
4 the potato chip bag, Muntain Dew, and sone kind of
5 handgun of sone sort there you can see.
6 Q And the handgun, was that a pellet gun or BB gun?
7 A Later it was identified that it was a pellet gun.
8 Q Now, OfFficer Powell, Investigator Powell, after
9 taki ng the phot ographs there what happened to the vehicle
10 after that?
11 A W notified Collins Wecker Service to cone and tow
12 the vehicle. He responded. | stayed with the vehicle,
13 follow ng to our inpound yard which is a secured area on
14 Si | oam Church Road. | stayed with the vehicle. | think I
15 had anot her couple officers neet ne there, which they
16 stayed with the vehicle and while | went to secure the
17 search warrant for the vehicle so that we could coll ect
18 Itens inside.
19 Q And did you ultimately, there doing the inventory of
20 that car and search of that vehicle, were other pictures
21 t aken?
22 A Yes, sir. There were pictures -- additional
23 pictures. Additional pictures were taken by the crinme
24 scene investigator. He took pictures, M. Allison, he
25 took additional pictures, catal oged, marked and col | ected
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the itens that were inside of the vehicle.
Q Now, the catalog in those itens in that vehicle,
especi ally the weapons, or the shotgun and the pellet
pistol, I'll show you State's 77. 1s that a BB gun?
A Yes, sir. That appears to be the pellet gun that was
| ocated in the passenger seat.
Q Was that gun | oaded?
A At the tine that we recovered it, it was not | oaded

to ny know edge.

Q If it was, would you all have docunented that?

A Yes, sir.

Q In addition to that pellet gun is State's 76.

A Yes, sir.

Q I's this the shotgun?

A Yes, sir. It was.

Q Was it | oaded?

A No, sir.

Q It was not. And after executing that search warrant
y'all were able to collect itens out of that vehicle?

A Yes, sir.

Q And that search warrant was executed about 8:36 that

nor ni ng on March 6t h?
A Yes, sir.
Q Now, Officer Powell, were you also in attendance at

t he aut opsy?
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1 A Yes, sir. | was.
2 Q And at the autopsy did you also take itens into
3 evi dence?
4 A Yes, sir. The pathol ogi st was able to renove what he
5 identified as possibly a wadding. It was |ocated inside
6 the eye. They belonged with sone pellets fromthe -- from
7 t he shot gun.
8 Q "Il show you State's 160. |Is that what you're
9 referring to?
10 A Yes, sir.
11 Q And that was retrieved out of Marty George?
12 A Yes, sir.
13 Q In addition, at the autopsy a GSR kit of the victins
14 hand, M. Marty Ceorge's hand was done too?
15 A Yes, sir. | did do a GSR kit, which is a gunshot
16 residue kit, of his hands there and submtted it into
17 evi dence at the sane tine.
18 Q So all that would have gone back to the evidence --
19 A Ri ght .
20 Q -- in Geenwod County?
21 A Yes.
22 Q Now, wi thout going back through all the pictures.
23 You had an idea -- you got to | ook at the vehicle? You
24 | ooked at the vehicle that night, or early that norning,
25 and then also later on that norning?
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A M. George's vehicle?

Q Yes.

A Yes, sir.

Q Could you tell where it appeared the shot cane fronf
A It appeared that the shot was fromthe direction of
the rear passenger seat based on the evidence that was
inside the car. Wat | described as brain matter. Small
bone fragnments. They were located in the front left in
the driver conpartnent.

Q And the tinme you got there that night, or early that
norni ng, out on the scene on Booker Road, that pellet

pi stol was where, in what seat?

A It was in the passenger seat.

Q Was it in the back floorboard?

A No, sir.

Q Was it in the front floorboard?

A No, sir.

Q Was it under the driver's seat under the steering
wheel ?

A No, sir. It was positioned exactly where it was in
the picture --

Q -- next to his cell phone?

A Yes, sir.

Q Agai n, this scene you went to was [l Booker Road?
A

Yes, sSir.
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Q That's here in G eenwood County?
A Yes, sir. It is.
Q And the other scene, was that on Warner Road in
G eenwood County?
A Yes, sir. On Warner Road in G eenwod County, South
Carol i na.

MR. BROWN: Beg the Court's indul gence.

THE COURT: Sure.

MR. BROWN:. No further questions.

THE COURT: M. Shaffer, cross-exam nation.

MR. SHAFFER: Thank you, Your Honor.

CROSS- EXAM NATI ON

By M. Shaffer:

Q If you could, give us a tineline of the information
you collected in this case and when you collected it. |
mean, you don't have to go into real detail, but who did
you talk to and what -- you collected this evidence the

day of; correct?

A VWhat are you speaking of? Miltiple people in this

case what was col | ected?

Q Yeah.
A Okay.
Q This evidence right here was -- and you're the chief

I nvestigator; correct?

A I am
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Q So you nmake sort of -- you're sort of captain of the
ship involving this investigation; right?

A So to speak. |I'mthe one that's responsible for
putting all the stuff together and submtting it to
prosecution and as well as to you to nmake sure all of the
items in there, videos, that kind of stuff. But nmultiple
peopl e work on -- worked on this case. So |I'mnot the one

that's actually collecting all the evidence.

Q You' re the one on the arrest warrants; correct?
A Yes, sir. | did do the arrest warrants.
Q And you testified for the indictnent; correct? And

before a Grand Jury; correct?

A | believe | did do the G and Jury on that one. That
nont h, yes.

Q Now, you did the arrest warrants. You then
transferred it over to the Solicitor's Ofice and

subm tted the evidence to them correct? Like what
basically the case was about?

Yeah, the list of stuff that's there.

Q When was that?

A VWhen was it subm tted?

Q Yeah, around there.

A It would be on the cover pages. |It's generally

within 20 -- 20 days, thereabouts. So it was within 30

days.
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1 Q So March of 20197
2 A Somewhere in that range. | nean, it would be on the
3 cover page of the submttal
4 Q So you submitted it sonetine around March of 2019;
5 correct?
6 A Sonmetinme during that tine.
7 Q And you submtted it as a nurder charge; correct?

8 A Yes, sir.

9 Q And you submtted it as a possession of a weapon

10 during the comm ssion of a violent crinme; correct?

11 A Yes, sir.

12 Q You didn't submit it as a carjacking at that tine;
13 correct?

14 A No, sir.

15 Q Instead they directly indicted for carjacking | ater;
16 correct?

17 A Yes, sir.

18 Q That was about six nonths later that they nade the
19 decision to charge himw th carjacking as well as nurder
20 and possession of a weapon; correct?

21 A I don't know exactly the indictnent date but it was
22 soneti nes afterwards, yes.

23 Q If I told you around Septenber of 2019 you woul dn't
24 di sagree with nme, would you?

25 A VWhat ever the record shows is -- would be accurate.
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Q Fair enough. Between the tinme period of March of
2019 and the tinme that they directly indicted -- so March
of 2019 you get arrest warrants fromthe Judge --

A Uh- huh.

Q -- correct?

A Yes, sir.

Q And then in Septenber of 2019 you take those arrest
warrants and the carjacking arrest warrant before the
Grand Jury?

A Yes, sir.

Q Between the tine period that you submtted it to the
Solicitor's Ofice and got those arrest warrants in

Sept enber of 2019, what new evidence did you obtain
specifically related to the carjacking?

A I think the carjacking cane fromjust a review by the
Solicitor's Ofice |ooking at the facts of the case and
determned that the criteria for a carjacking fit the
facts of the case. Therefore, he was directly indicted

for that charge.

Q So that was their decision, not yours; correct?

A Ri ght .

Q Okay. | heard a decent ampunt about cell phones
here. Is it fair to say Marty CGeorge's phone was unl ocked

just a couple of weeks ago where they dunped it?

A | believe so. | was not -- | nean, honestly, |'m not
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technical savvy. |t was submtted because of the fact
that we didn't have the capabilities to unlock it at our
departnment. | believe SLED actually processed it
initially, and from ny understanding they were not able to
get anything off the phone. At the -- at the tine,
honestly, it was in the vehicle | had -- | really did not
know if it was Marty George's phone, if it was just a
random phone that was in the car. So | honestly did not
know who the owner was of that phone other than it was at
the crime scene. So that was -- it was really unknown at
that tine.

Q Okay. Are you aware that between 1:00 and 2: 00 a. m
there was several text nessages and a call to a nunber
called 8 -- nunber of IEEEEEEEGNE "

A On what day?

Q On the night that M. George was killed?

A If there's -- if there's records on the phone records
| don't deny that.

Q Did you do anything to find out whose nunber that

was ?

A Anal ysis on the phone records?
Q Yeah.

A No, sir.

Q Okay. Are you aware whether or not Marty had a

second phone?
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A I'"'mnot aware of a second phone. | don't -- we
didn't find a second phone. |'mnot aware that he had
anot her one.
Q You woul d agree with nme that this is the only air

pistol that's been collected in this case; correct?
A That's the only air pistol that | have any know edge
of that's been coll ected.
Q Ckay.

MR. SHAFFER: Court's i ndul gence.

THE COURT: Sure, take your tine.
Q Now, it's nmy understanding that the air pistol was
found inside the car which you identified in one of the
pi ctures; correct?
A Yes, sir.
Q Then it's also ny understanding that the -- that the
10 pellets were found inside M. George's pocket?
A That's right, yes. That's correct.
Q Okay.

MR. SHAFFER: No further questions at this tine.

THE COURT: Anything in redirect, Solicitor?

MR. BROMN: No further questions.

THE COURT: Okay. You can step down, sir. Thank
you.

THE WTNESS: Thank you, Your Honor

(Wher eupon, the witness stepped down fromthe w tness
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stand.)

THE COURT: Let ne see the |awers for just a m nute.

(Whereupon, a bench conference was held in the

presence of the jury but out of the hearing of the

jury.)

THE COURT: Ladies and gentlenen, we're going to take
anot her very short break and then we'll get you back in
and proceed a little while longer. GOkay? Go back to the
jury room please.

(Wher eupon, the jury was excused from open court for

a break.)

THE COURT: Okay. |It's ny understanding that the
State does not have any further witnesses, so |I'll allow
you all at the appropriate tine to rest. |I'mallow ng M.
Kitchens to conme back on the witness stand to allow the
Def ense on the limted purpose of exam ning her about the
pellet gun as it relates to the March 4th hearing. That's
been a topic of our conversation for a little bit. [|'Il
allowthat. Allowthe State to redirect as it relates
specifically to anything that M. Shaffer brings out with
Ms. Kitchens.

MR BROMWN: |Is his cross just on the pellet gun?

MR. SHAFFER: There's two other areas that | was
going to inpeach with. They are both relatively short.

They're just videos | was going to play.
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approxi mately 3:33 p.m)
THE COURT: Let the record reflect the jury is back
in. Ladies and gentlenen, you renenber Joni Kitchens

testified this norning. She is being recalled for sone

limted purposes. Ms. Kitchens, if you will cone on up,
take the stand. | remind you that you're still under
oat h.

(Wher eupon, Joni Kitchens returns to the witness
stand.)
THE COURT: Al right, M. Shaffer. You may proceed.
MR. SHAFFER: Thank you, Your Honor.

DI RECT EXAM NATI ON

By M. Shaffer:

Q "' m showi ng you Defendant's Exhibit 3. This norning
you testified that you' ve never seen that gun before;
correct?

A Correct.

Q That was not correct, is it?

A Yes, it is correct.

Q Okay. On March 4th, 2020 didn't you testify that you
identified that gun as being Marty CGeorge's in a picture
in a hearing here in this courtroonf

A No, | did not.

Q ' m going to show you --

(Wher eupon, Defendant's Exhibit No. 7 was marked for
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1 identification.)
2 Q I"m going to show you what's been marked Defendant's
3 Exhibit 7 for the purposes of identification.
4 THE COURT: You may want to kind of point her to the
5 right area that you need her to |l ook at, or do you need
6 for her to read the entire pages that you have?
7 Q VWhat's been marked -- what's at the bottomis 36.
8 Okay? This right here, you feel free to read from 36,
9 fromline 19 all the way to the end of 37, and then take a
10 | ook at the picture on the back.
11 THE COURT: Just take your tine.
12 A Repeat what -- what --
13 THE COURT: Go back up and show her again, please,
14 M. Shaffer, exactly what you want her to read.
15 A You got to show ne that nunber.
16 Q You can read it to yourself. | just want to refresh
17 your recollection.
18 THE COURT: Can you read it okay, M. Kitchens?
19 MR. BROWN: Judge, | think it m ght be hel pful to her
20 i f she knows what question's being asked on there. |t
21 m ght be -- sonebody that's never read a transcript know Q
22 and A of who says what.
23 THE WTNESS: And just a rem nder, | have a nenta
24 disability.
25 THE COURT: Do you have difficulties readi ng?
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THE W TNESS: Yes, | do.

THE COURT: Al right. Well, do this, M. Shaffer.
If you will go ahead and read the question and her answer.
Okay? You listen very carefully to what M. Shaffer says,
and he's reading fromthe transcript of the March 4th
heari ng.

Q Question, Ms. Kitchens, |I'm show ng you State's
Exhibit 2, File 177. It's a photo. |f you can, do you
see where those little nunbers nmarkers are?

Question -- or answer, Yes, sir.

Question, |I'm presum ng those were placed there by
the police. They weren't in the car beforehand; correct?

Answer, No, sir. They were not.

Question, Now, the number marker 8 is over what
appears to be a pistol. |Is that the pellet pistol that
M. George had?

Answer, That was an air pistol and it was worKking.

Questi on, Ckay.

Answer, And we kept it in the car.

Question, Ckay. Wiere did you keep it at?

Answer, Under the seat.

Question, Okay. Wiy did you keep it under the seat
in the car?

Answer, | guess it didn't work.

Question, Ckay.
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us or

j ust

Answer, And it was just in case anybody tried to rob
break into the car or sonmething. It would be there
to be there.

Question, Al right. So in case sonebody tried to

rob you, you'd use it for protection?

Answer, Yes.

Is that fair to say?

Okay.

To protect yourself; correct?

THE COURT: And do you want to show her the exhibit

picture that's attached to that transcript?

A
t hat

Q
A

Q
A

home

MR. SHAFFER: Yes, sir.

That one | said there is not -- that was not the one
was in the car

So that's not the one that was in the car?

No. | have that one at hone.

Okay. So the marker nunber 8 is this gun?

No, it is not. That air pistol in that picture is at

on ny coffee table. It was taken out. The one you

are showng ne on that table is not the one that was in

t he car.

Q
A

Q

one t

Was this a picture that you saw at the hearing?
Yes.
And you identified the marker nunmber 8 as being the

hat's in the gun? | mean -- sorry. The marKker
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nunber 8 being the pistol that was in the car?
A Yes. That one was in the car but it is a plastic
one. That one was not in the car at all. The one on that

table you were showing ne, that is not the one that we had
in the car, period.

MR. SHAFFER: Your Honor, if you wouldn't mnd, |I'd
like to publish the -- at |east the picture portion of
Defendant's 7 for the purposes of identification.

THE COURT: 1'Il allowit.

Q So this pistol is not the one in marker nunber 8?
A No, it is not.

Q And you're saying that the picture with that little
mar ker nunber 8 is at your house?

A Yes, it is.

Q Did the police give it to you?

A No, they did not.

Q And isn't it correct that you, when asked on March
4th, 2020 in this room under oath, you said that the

pi stol underneath marker number 8 was the gun that you
kept in the car?

A Yes, that's the one that we kept.

Q So that was the gun that you kept in the car?

A Yes. But that one that you were showi ng ne on that
table is not.

Q Okay. You have another one that's at the house?
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Yes.

And the police did not give it to you?

No, they did not.

How di d you cone to get it?

A friend of mne gave it to ne.

How di d you get it out of the car though?

|"mthe one that had them swi tched, because | was not

th him?24/7 as | told you before.

O s » O » O >» O >

You al so testified that the only place that basically
-- and |' m paraphrasi ng because it's been since this
norni ng. But you testified that he did not give you
specific directions as to where the house was at; correct?
A No, he did not, because | don't know where he |ives.
Q And you wouldn't -- and you did not tell that to
officers on March 7th, on that day that you talked to the
of ficers that norning?
A March the 7th or March the 6th?
Q March the 6th of 2019.
A | did not tell them because | don't know where he
lives.
Q Okay. I'mgoing to show you -- | think it's
Def endant's 6 for I D, Subfile J.

THE COURT: You're going to handle it the sane way as
you did this norning as far as letting her listen to it?

MR. SHAFFER: Yes, Your Honor.
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(Wher eupon, the Wtness listens to Defendant's
Exhi bit nunber 6.)
Q After listening to that file J, would you agree with

me that you provided a fairly detail ed description of
where Mark Hailey's house was supposed to be?

A Supposed to be, no. | directly said on here that |
knew t he roads, but | do not know where that man |ives.
|"ve never been to his house.

Q Okay. |I'mnot asking you if you' ve been to his
house, but you described pretty much exactly where he

lived at on the roads according --

A | don't even know what road he |ives on.
Q Okay.
A | just know what roads | know in Ninety Six. | don't

even know where Warner Road is.
Q Okay. Didn't you -- didn't you describe a specific
spot and said that his house was behind an ol d abandoned

house that you used to wal k through on a nornmal basis?

A That was ny grandparents' house that used to be
t here. It was abandoned and it was -- it had been torn
down.

MR. SHAFFER: Your Honor, at this time | would nove
to admt J.
THE COURT: Okay. And again, |'ve not listened to

the video, but if her testinony conflicts with what you
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1 claimshe told | aw enforcenent then, yes, | wll allow you
2 to publish that. But again, |'ve not listened to the
3 video, so | don't know.
4 MR. BROWN: Judge, | think she answered sonet hing
5 right at the end of that, that the house had been torn
6 down, at the end of that question.
7 THE COURT: Well, again, if -- if M. Shaffer
8 bel i eves --
9 MR. BROWN: Yes.
10 THE COURT: -- that her testinony conflicts with what
11 she told | aw enforcenent. And again, |I've not listened to
12 the video, and unless you say that it does not conflict
13 then 1"'mgoing to allow himto publish the video. But if
14 the State believes it does not conflict, then I have to
15 listen to the video first.
16 M5. SUMNER:  Your Honor, nay we approach?
17 THE COURT: Ckay.
18 (Wher eupon, a bench conference was held in the
19 presence of the jury but out of the hearing of the
20 jury.)
21 THE COURT: So, M. Shaffer, what you want to play
22 for the jury is a two mnute clip of the interview between
23 Ms. Kitchens and | aw enforcenent on the norning of Mrch
24 6th; correct?
25 MR. SHAFFER: That's correct.
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THE COURT: Okay, all right.
MR. SHAFFER: And it's currently on Defendant's
Exhibit 6, and it's Subfile J.
THE COURT: Okay, all right. Ladies and gentl enen,
it's about two minutes in length as |I've been inforned.
(Wher eupon, Defendant's Exhi bit nunber 6, Subfile J
was published for the jury.)
Q So woul d you agree with ne that you gave them
specific instructions as to where M. Hailey was |iving?
A From what | was told.
Q Okay.
A And |'ve never been to that man's house.
Q Okay. But you said you wal ked down the road a whol e
bunch; correct?
A Yes. M grandparents lived out there and | wal ked
that road as a child, yes.
Q And is it fair to say that the -- that you basically
were -- you took in what sonebody told you; correct?
A Exactly.
Q And then you had in your m nd pictured that
particular road in Ninety Six; correct?
A | assuned that's the one that they were talking
about. If they were tal king about another road then
that's the way | would go to get to wherever.

Q But it's possible that you were wong about exactly
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where they were tal king about? |Is that what you're
sayi ng?
A It could have been, but that's the -- that
description is exactly the one that |I was given.
Q Okay. Now, you had also testified that at the tine
you spoke to police that norning you woul d not have known
about Mark allegedly -- allegedly living with Heather; is
that correct?
A | didn't know who he was at all. | thought he -- |
mean, from what | understand, she said she was never
l'iving there.
Q But you testified this norning that you' re certain
that you did not tell officers that; correct?
A | did not tell themthat.
Q " mgoing to show you video clip N on that iPad.

MR. SHAFFER: Court's indulgence. It's taking just a
second to play.

THE COURT: Do you need for her listen to it now?

MR. SHAFFER: Yes, Your Honor. It's actually taking
a second to transfer from C oud.

THE COURT: Okay. Just whenever it's ready then tel
her .

MR. SHAFFER: There you go.

(Whereupon, the Wtness listened to a video.)

Q Ms. Kitchens, is it fair to say that in that video
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clip you actually did know quite a bit about the back
story of M. Hailey?

A Not a whole lot, but as far as how -- as far as ne
aski ng questions how did -- ne asking Heather how did ny
fiance neet him you know, from what -- you know, she did
I ntroduce him

Q So Heather did tell you that she introduced you
before you talked to the police, you know, a couple of
hours after you found out about the death; correct?

A Yes, but she never introduced ne to him because |
didn't want anything to do with it.

Q Okay. Now, | only have one or two nore questions.
"' mshow ng you that picture in Defendant's 7 again, and
I"malso going to show you State's Exhibit 61. GCkay? In
the six nonths since that hearing on March 4th, 2020 have
you told any | aw enforcenent officer or investigator for
the Solicitor's Ofice that the gun underneath nmarker
nunber 8 was actually at your house?

A No, | did not.

Q Okay. And you would agree with ne that we tal ked
about the air gun that was in the car during that hearing
on March 4th, 2020; correct?

A Yes.

Q But you never said, hey, actually that gun's at ny

house. That's a different gun than you all have.
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Correct?
A Correct.
MR. SHAFFER: No further questions.
THE COURT: Solicitor, anything in redirect on this
-- limted areas here?
MR. BROMWN: Just a few.
CROSS- EXAM NATI ON

By M. Brown:
Q Ms. Kitchens, back on March 4th you did say that

Marty carried a pellet gun in the car; correct?

No, it did not.

Yes. It was an air pistol.
Q Okay. How many air pistols did Marty have?
A One.
Q One?
A Uh- huh.
Q Did it look |ike that one?
A No.
Q It didn't?
A
Q

What does it look |like? Wat does your pellet gun on
the table | ook |ike?

A It's plastic, a little red piece on the side of it is
broken. | nean, it's not heavy. |It's not light. [It's
just plastic.

Q Is it as big as that one?
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A No, it is not.
Q It's not?
A No.
Q How big is the one you have in your house?
A The barrel is probably like this (indicating). The

handle was a little bit shorter |ike that (indicating).

Q In this picture that M -- and you said how big is
it?

A The barrel is like this (indicating), and it's got
the extra piece, you know, that you -- you know, for I|ike
desi gn up underneath or sonething. And the barrel -- the
handl e is probably about Iike that (indicating). | nean,
it"s not -- it's not -- it is nothing |like that one on the
tabl e.

Q Well, this picture here, can you see the whole gun on

this picture?

No, | cannot.
Q Does it look kind of small in this picture?
A Yes, it does.
Q If the hat's covering it up?
A Yes.
Q If | cover that up does the gun also | ook kind of
smal | ?
A Yes.
Q If | took that hat away?

659




660

Joni Kitchens - Cross by M. Brown

o 0~ W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

851

A That is nothing |ike | have at hone.
Q I[t's nothing |ike you have at honme?
A No.
Q So what you have at hone is different than this gun?
A Exactly different.
Q And again, can you see this conplete gun in Defense
-- in this Defense Exhibit nunber seven?

No, | cannot.

Does it look Iike of small with that hat covering it
up?

A Yes, it does.

Q Coul d you be m staken on that gun you have at the
house and what was found in that car?

A No, because | do not -- | cannot see the rest of that
one. That barrel does not match anything that | have at
home.

Q Okay. And this gun doesn't match anything you have

at home?

A No, it does not.

Q And you've never seen this pellet pistol in that car
bef ore?

A No, | have not.

Q The one you have at honme is what you al ways knew

Marty to have; correct?

A Yes.
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Q
j ust
A
Q

So does this gun just ook foreign to you? Like you
don't recognize it?
| don't even -- |'ve never seen it.

And after -- when Marty |left your house that night

you never saw your car again, have you?

No, | did not.

Q You' ve never been able to access it, have you?
A No.
Q Law enforcenent's had it; correct?
A Yes.
Q So there's no way of getting anything in and out of
that car?
A No, sir.
Q If you ask for it you' ve been told you can't have it;
right?
Exactly.
Q Do you think you' re confused about what gun that was?
A No, because that gun was not in there.
Q VWhen you were in the car you never saw this gun?
A No, | did not.
Q And again, you don't -- you're not around Marty 24/77?
You don't know when he got pellet guns; right?
A | have no idea when he got anything.
Q M. Shaffer played a clip about you giving | aw

enforcenent a description of where you heard Mark said he
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lived;, is that correct?

A Just heard, yes.

Q Do you know where Booker Road is?

A No.

Q | s Booker Road anywhere around where your
grandparents |ived?

A No, but that's the way Marty probably woul d have went
i f he was going an easier way. Instead of having to go
all the way through Ninety Six |eaving G eenwod, go al
the way down. Marty always took the back roads.

Q Well, the directions you gave really aren't where he
l[ives, is it?

A No, but that's the way Marty probably woul d have
went .

Q And the last clip | think M. Shaffer played for you
again is that Marty and Mark were introduced through

Heat her Lawrence; is that correct?

Correct.
Q And again, you never net Mark before that night?
A No.
Q Just so we're clear, the little pistol that you have
-- the little BB gun you have at your house, what does it
| ook |ike?
A It's -- it's got like this (indicating). It's a
pl astic one that you would probably get, you know, |ike at
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Wal mart or sonething, you know, for |like just to practice
with. A little BB gun, pellet gun. Just sonething you
woul d maybe -- | nean, sonething like a -- just for a
shooting range or just practice or just to play wth.
Q What you have at your house doesn't | ook like this?
A No, sir.

MR. BROWN: No further questions.

THE COURT: You can step down, nma'am Thank you.
You got a question?

MR. SHAFFER: Yes, Your Honor.

MR. BROWN: Judge, can we approach?

(Whereupon, a bench conference was held in the

presence of the jury but out of the hearing of the

jury.)

THE COURT: You can step down, nma'am Thank you.

(Wher eupon, the witness stepped down fromthe w tness

stand.)

THE COURT: Does the State have any further
W t nesses?

MR. BROMWN: Judge, at this tine the State rests.

THE COURT: kay, thank you very nmuch. Al right,
| adi es and gentlemen, | think this would be a good
stoppi ng point for today. W could go another 45 m nutes
to an hour, but | think probably what we'll do is the

Defense will start their case in the nmorning. So | think
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this will be a good stopping point to break a little bit
early today. So I'mgoing to go ahead and | et you go hone
and get sonme good rest. Renenber all ny instructions,
have a good evening and we'll see you in the norning at
9:30. Let me nention one thing to you. You know, you all
did a great job when you were over here and | asked you
not to be real |oud, which you never were, but not be rea
| oud because Judge Sm t hdeal had sone matters goi ng on
right next to the courtroom Well, the sanme thing will be
goi ng on tonmorrow. Judge Addy, who has his chanbers right
next to the roomthat you're in, he's going to be doing,
as | understand, sonme Webex hearings. And so, again, just
-- you know, you can tal k anong yoursel ves, but just be
sure that, you know, you don't get too |loud or vociferous
where it would, you know, interrupt or have sone affect on
the work that Judge Addy is doing in his office. GCkay?
Al'l right. Thank you very nmuch and we'll see you in the
norni ng at 9: 30.

(Whereupon, the jury was excused from open court for

t he day.)

MR. SHAFFER: We have a matter -- obviously we have a
matter of |aw on nmoving for a directed verdict at this
tinme.

THE COURT: Yeah, | was just going to go ahead and

ask you if you had any notions you needed to place on the
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record.

MR. SHAFFER: Yeah, Your Honor, we nove for a
directed verdict and everything, | don't think that
there's sufficient evidence of any malice in this case. |
do, however, also nove specifically related to the
carjacking. | don't think that they have net the el enents
of that. So | essentially nove -- no testinony other than
the fact that he ended up with the car over there, you
know, that would support a theory for carjacking.

THE COURT: Let nme -- if the jury were to believe
that he shot M. George w thout self-defense, would that
act al one be enough to -- to send the carjacking to the --
to the jury?

MR. BROWN: Judge, the definition of carjacking on
the statute is, A person is guilty of a felony of
carjacking who takes or attenpts to take a notor vehicle
from anot her person by force and viol ence or by
intimdation while a person is operating a vehicle while
the person is in the vehicle. Cbviously we know Marty
George is in the vehicle. He's operating the vehicle. He
drug himout of the car and drove his car hone. So by
definition that neets carjacking.

THE COURT: Yeah, viewing the -- go ahead.

MR. SHAFFER:  Your Honor, specifically related to

carjacking, according to the State's theory M. George had
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al ready been killed before he attenpted to take the car.
So | don't think that -- you know, that they can actually
say that, you know. Even with the State's theory is that
he got shot while inside the vehicle. You know, perhaps
t hey could have charged a different charge, arned robbery
or sonething like that, but they didn't. They charged
carj acki ng instead.

THE COURT: View ng the evidence in the |ight nost
favorable to the State, | do find that there's enough
direct evidence and substantial circunstantial evidence to
send the case to the jury on all three charges. However
M. Shaffer, if you want to do a little -- little nore
di ggi ng and you want to resurrect your notion as it
relates to carjacking, I'll allow you to do that in the
nmorni ng. But right now |I'm denying your notion, but I|'l]
allow you to renew it in the norning if you come up with
sonet hing that maybe changes the conpl exi on of the thing.
But right nowl'mlooking at it as the State does insofar
as the -- send the case to the jury. But you can renew it
if you want to in the norning.

MR. SHAFFER: Thank you, Your Honor.

THE COURT: Ckay.

MR. SHAFFER: And we have another matter we'd like to
bring up.

THE COURT: Okay. And | need to go ahead -- before
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approxi mately 9:49 a.m)

THE COURT: Let the record reflect that the jury is
back in. Good norning, |adies and gentlenmen. | trust
everyone is feeling well today. Very good. 1Is the
Def ense ready to proceed with its case?

MR. SHAFFER: Yes, Your Honor, we are, we call Kirby
Cl aphan to the stand.

Kl RBY CLAPHAN, being
first duly sworn, testified as follows:

DI RECT EXAM NATI ON

By M. Shaffer:

Q O ficer Caphan, you work for the G eenwood Police
Depart nent ?

A At the time I did, now!l work for the Gty of

G eenwood.

Q Okay. Can you spell your |ast nanme?

A Cl aphan, GC-L-A-P-H-A-N.

Q And you work for the City of G eenwood now?

A Yes sir, | ama police officer but I work in the
finance departnent.

Q Okay, okay. Before that or when did you start

wor king for the City of Greenwood as opposed or the
finance departnent as opposed to the police departnent?
A | cane back to the City in 2015 and then | started

this job October of 2019.
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Q So before -- between 2015 and 2019 you were working
for the Geenwod City Police Departnent?

A Yes, sir.

Q VWhat was your position there?

A Oficer.

Q Now, you had nothing to do with investigating the

death of Marty George, correct?

A No, sir.
Q That was a County case?
A | guess, | didn't even know anything about it.

Q Okay. However, whenever you were with the City did
you have a chance to cone into contact with Marty George?
Yes, sir. On this one occasion.

Okay. And that was, what was the date on that?

5/ 15/ 2018.

Tel | us about what happened on 5/18/2018.

> O >» O

Approxi mately 9:17 we got a call fromdispatch in
reference to a donmestic at an address, | Phoeni x
Street. It is a duplex, so it was on the B side, A and B
so it was in B. Wen we get there and knock on the door
for several mnutes, Lieutenant Caughman did. And I
observed one of the curtains nove, | could tell sonmebody
was inside. So | wal ked across the road to a nei ghbor, he
confirmed that there was a man and a woman in the house.

So due to that we were going to try to find out what was
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going on due to the type of call it was. So | went back
she finally opened the door, | asked her what her nane
was, she told us. Ask her if there was a man inside. She
said there wasn't, she said that her friend, Casey

Cunni ngham was i nside and she gave her, Ms. Kitchens told
us her nane was Joni Cunni ngham was her nane and that a
friend that was in the house nane was Casey Cunni ngham

It was a female and said she was in the shower

Li eut enant Caughman advi sed that we needed to speak with
her because of the type of call we got. She advised she
woul d have to go get her and she tried to shut the door.
So we advised her to | eave the door open. W asked, she
said it was hot outside so she wanted to shut the door so
we asked if we could cone in. She said, no, not without a
warrant. So we advised that we don't need a warrant to
come in because due to the fact of the call we need to
make sure everybody inside is fine. So we went in the
house, he cane out of |ike a bathroom M. George did. |
asked himwhat his name was. He told us. | ran his nane
and conme back with warrants for, | believe it was neth out
of Alabama. At that tine he started shaking so I kind of
t hought we were going to have a little problemw th him
So we asked, who wi nded up being Ms. Kitchens again, she
had |ied about saying there was a fermale in the house. so

we then, you know, kind of figured out she wasn't being
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honest with us. So | asked her for her ID so we went
into the kitchen to get her ID, she kept trying to hug on
him And we kept trying to get them separated and | think
| went to grab her at one tine and we already figured out
she lied to us on her name because she adm tted that
wasn't her nane. So we had enough at that tinme to |ock
her up but we were still trying to get to the bottom what
was going on. But at this tinme when she kept causing us,
you know, interfering with our investigation | went ahead
and grabbed her and went to put her in handcuffs. She
tried to pull away, | pushed her against the stove to get
control over her. | heard a notion behind ne, turned
around and | ooked and Li eut enant Caughman had him from
behi nd.

Q Hi m bei ng Marty George?

A Yes, sir. Had M. George from behind, yes sir. And
he was kind of flailing, trying to get away from Matt. He
was reaching onto a table and kind of pushed up agai nst
the kitchen table. So Matt, in attenpt from keeping for
reachi ng anything, he kind of hit himtwce in the rib
right here to get himto pull his arm back and conply. So
| basically saw what was going on with that so | pushed
her away, went over and grabbed hi mand put himon the
ground. And while Matt was trying to put cuffs M.

Kitchens kept running over to us. At one point we told
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her, you know, several tinmes to get on the ground. At one
poi nt | grabbed her shirt and pulled her to the ground
while | was holding M. George. But we was able to get
both of themin handcuffs and afterwards, you know, we
noti ced several items that could have been used, you know,
agai nst us, against officers. W noticed a shotgun in the
direction where he was at. Also there were |ike
screwdrivers and stuff all over the table. So | don't
know what he was trying to do, if he was trying to fl ee,
if he was trying to cone towards ne because ny back was
turned toward them All | knowis when | turned around he
was at the table, the door was to your left, the shotgun
was here. So | don't know what he was trying to get, what
he was trying to just get away, was he trying to get to ne
or was he trying to get to a weapon, we have no idea.
Q Okay. But he was reaching in the general direction
where there were weapons, correct?

Yes, sir.

Where there was a shotgun, correct?

Yes, sSir.

Q

A

Q And a screwdriver?
A Yes, sir.

Q And maybe- -

A | said several itens, they were all kinds of stuff in

the house, | nmean it was --
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1 Q Afterwards you ended up getting a search warrant for
2 the place, correct?

3 A Yes, sir.

4 Q VWhat all was found inside that house as a result of

5 t hat search warrant?

6 A Let ne see, | knowit was -- found a little meth.

7 Let me find where the itens were listed. It says there

8 was narcotics in plain view, single barrel shotgun was in
9 the corner of the kitchen. And beside it on the shelf was
10 three scales. Twelve gauge shotgun shells were located in
11 a drawer in the bedroomalong with a | oaded .22 cali ber

12 rifle, two boxes of .12 gauge shells, a box of .22 caliber
13 bullets, two boxes of .32 caliber bullets, one box of .38
14 cal i ber --

15 Q Sl ow down.

16 A | amsorry, | just say a variation of bullets.

17 Q Okay. At |east --

18 COURT REPORTER: Can you start over, when you were
19 tal ki ng about all the bullets.
20 A It is three .12 gauge shotgun shells located in a
21 drawer in the bedroomalong with a | oaded .22 cali ber
22 rifle. Two boxes of .12 gauge shells; a box of .22
23 cal i ber bullets; two boxes of .32 caliber bullets; a box
24 of .38 caliber bullets; a box of .25 caliber bullets were
25 | ocated in a hall closet. And no further narcotics were
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found at that tinme. W field tested, the drug, narcotics
and it field tested, positive for neth.
Q And you sei zed the bullets -- | nmean the guns and the
ammuni tion, correct?
A Yes, sir. | ampretty sure at that tine we had ran
his crimnal history and found out that he was a felon.
If I amnot m staken, the reason why we listed all of this
was because if he was in possession of a firearmwe |ist
the bullets and what type firearns were in the house.
Q And he had a felony record out of Al abama?
A Yes, sir. | don't know exactly what it was. Wen
they told us, he had a cane back, what they told us, it
was distribution of dangerous drugs and failure to appear,
felony warrants with full extradition.
Q Okay.
A But | don't know, like | say, that is Al abama. So |
don't know what, that would transfer over to South
Carol i na charges.
Q Okay. No further questions.

THE COURT: Any cross-exam nation, Solicitor?

MR. BROMWN: Yes, sir.

CROSS- EXAM NATI ON

By M. Brown:
Q O ficer Caphan, this occurred back on May 16t h,
20187
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A Yes, sir.
Q Is that right. Okay. And the charge that was
actually sent up to General Sessions Court was just a

possessi on of neth, right?

A | am not sure, sir.

Q Do you renenber resisting, what you charged himw th?
A | would imagine it was just resisting arrest.

Q The Gty Ordinance resisting arrest?

A Probably so, yes sir.

Q Which is a 30 day m sdeneanor ?

A Yes sir, it should be. | nean, | amassumng that is
-- | don't renmenber exactly what we charged himw th
because it has been a while. | just renenber what

happened in the house and that is it.
Q Okay. But if, you didn't charge himw th assaulting

an officer?

A No, sir. No, sir.

Q You didn't charge himwith State | evel resisting
arrest?

A | don't think so.

Q It is an Ordinance, Cty Odi nance.

A That is normally what we would charge with sonet hi ng
l'ike this.

Q Now, if he was assaulting you you would have charged

himw th assaulting an officer?
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A Yes, sir.
Q And if it was a little bit nore out of the ordinary
on resisting you would have charged himwith a little
heftier resisting charge, right?
A Possibly. But we will normally go with the City
Ordi nance on resisting arrest.
Q Sonet hi ng very m nor?
A Yes, sir.
Q Okay. Now, the neth that was found in the house,
what was it, .2, less than a gramof .27
A | renmenber it not being a whole |ot.
Q Very little?
A Yes, sir.
Q And you didn't charge himw th felony and possessi on

of a firearm did you?

A | think the reason why we took, at that tinme what
they were doing was, | believe at that time Oficer
Budreau, O ficer Budreau, we would forward it to him and
t hen he woul d check to find out whether he net the
criteria and charge himwith that. And he would be the

one that actually, you know, obtained that.

Q And he was not charged with a fel ony possession, was
he?

A | guess not, | don't renenber.

Q So if he wasn't charged with fel ony possession, he
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1 wasn't a felon?
2 A Yeah. | amnot sure. Like | said, |I don't know
3 about that, you would have to run his history.
4 Q Now, the guns in the hone, nentioned that there was a
5 | ot of ammunition and things of that nature. And that
6 initially there was a hit on itens being stolen, a stolen
7 gun?
8 A Yes, sir. It was a very old shotgun and we ran the
9 shot guns and you know, the guns that was in the house.
10 That one showed up that it was, that it was stolen |like
11 out of Washington State, | believe. After taking the
12 weapon, | believe it was found out |later on that it
13 wasn't. Sonetinmes you wll have a different manufacturer,
14 | am assum ng just the bin my be close. And it showed up
15 at that tinme that it was stolen.
16 Q But ultimately it showed it was |awfully owned?
17 A That's what we believe, | don't think it was w nd up
18 bei ng st ol en.
19 Q And - -
20 A It was very old. | believe it was |ike show ng
21 stolen fromlike the 60's or 70's, it was an old, old hit.
22 Q Did y'all eventually find out that it belonged to Ms.
23 Kit chens' grandfather?
24 A She told nme it did. | thought she said her husband
25 but I renenber it belonged to sonebody, the nother -- she
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woul d have been probably either Joni's father or
grandfather. | don't know but her nother cane and tal ked
to us and said, actually she talked to ne a couple of days
| ater and said that gun had belonged to, | can't renenber
if it was her deceased husband or daddy or sonmething |ike
that. | can't renenber.

Q Okay. Either way they weren't stolen?

A Yes. That is what it |ooked like, it wasn't stolen.
Q Okay. And you nentioned wwth M. Shaffer asking you
questions. Wen Lieutenant Caughman was working with
Marty George, that he was reaching towards the table but
you don't know what he was reaching for?

A I had my back to himbecause | was pl acing Ms.

Ki t chens under arrest when she was resisting and | had to
push her against the stove. At that tinme | heard like a
t abl e being noved, to ny back. And when | turned around
and | ooked, like |I say, the doorway was here, the table
was here, the corner was here where the shotgun was. He
was in this direction pulling forward. He could have
been, when Caughman grabbed him | have no idea which
direction he was trying to go. Mybe he was com ng at ne,
maybe he was trying to escape through the door. Maybe he
was, | don't know what he was doi ng. But when | cane
around, when | turned around and | ooked to see he was

struggling with him Cbviously to ne, we needed to handle
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himfirst. So | assisted himand getting himarrested.
Q And ultimately you charged himw th just sinple
resisting and then possessi on of nethanphetam ne for that
smal | anount ?
A | am assumng so. | believe that is right.
Q And, again, didn't charge himw th felony possession
of a firearmand the guns didn't conme back stol en?
A No, sir.
Q Okay. No further questions.

THE COURT: Anything in redirect?

MR. SHAFFER: Yes, Your Honor.

REDI RECT EXAM NATI ON

By M. Shaffer:

Q He was resisting arrest, right?

A Yes, sir.

Q And he was reaching for an area that had objects that
coul d be dangerous?

A Yes, sir. He was in an area and his arnms were in the
direction of several itens that could be used for defense
on us.

Q Li ke a screwdriver that may be used to stab sonebody?
A Yes, sir.

Q He is also noving in the general direction of where
that shotgun is at, correct?

A Yes, sSir. It was within a few feet
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Q So, you didn't make any chargi ng deci si ons on whet her
or not he was actually a felon or not, right?
A Well being he was actually from Al abama, we have got

to determ ne whether those charges in Al abama, when it
transfers, simlar to South Carolina, whether it would be
considered a felon. So they were just trying to figure
out if he was considered a felon in possession. That is
why we kept track of the bullets and stuff, just in case
he was a felon we would have it docunented what itens were
in the hone.
Q Okay. And under state |aw you can't charge just
every felony --
MR. BROMN: (Obj ection.
THE COURT: Wit a mnute, | have got an objection.
MR. BROMWN. May we approach.
THE COURT: Sure.
(Whereupon, a bench conference was held in the
presence of the jury but out of the hearing of the
jury.)
THE COURT: Repeat your question, M. Shaffer.
Q Okay. Under state |aw you can't charge just any
fel ony, correct?
A No, it is certain criteria for felony possession of a
firearm

Q The ATF can charge any felony, right?
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1 A | guess you have to ask ATF, | am not sure how t hat
2 goes.
3 Q Okay. Is it legal for soneone -- do you know if it
4 Is legal for someone who has a crinme that carries over a
5 year under federal |law to own a gun or anmunition?
6 A | know there is certain crinmes that will constitute
7 fel ony possession of a firearm | don't have the list in
8 front of me to tell you which ones it is.
9 Q And that is under State law, right?
10 A As far as State and Federal law, | nean, | couldn't
11 tell you what that would be as far as Federal | aw.
12 Q Okay. But NCI S said that he was a felony, correct,
13 or dispatch told you he was a felon?
14 A | don't renmenber how we cone to that concl usion that
15 he was a felon. But we had to have heard sonet hi ng
16 because we woul d not have docunented the bullets |ike we
17 di d.
18 Q Ckay.
19 A And what weapons were, you know, in the house. But I
20 can't renmenber what |led us to believe that. So | don't
21 remenber.
22 Q In your report you would have called, you indicated
23 that you called dispatch and they provided you sone
24 i nformation, right?
25 A Yes, sir. \When he stepped out of the bathroom and I
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asked his nane and date of birth, imediately | gave that
information to dispatch through the radi os and they
confirmed that he was wanted in Al abama.
Q On a felony warrant?
A They said it was, it was felony for -- would be
simlar in South Carolina for trafficking neth. But they
had it listed as a little bit different but it sounded to
me -- it was like -- it just says, distribution of
dangerous drugs and failure to appear, felony warrants
with full extradition
Q Okay. So at that point Al abama, according to that,
the report you got from di spatch, Al abama was | ooking to
extradite him correct?
A Yes, sir.
Q No further questions.
THE COURT: Any recross?
RECROSS- EXAM NATI ON

By M. Brown:

Q O ficer C aphan?

A Yes, sir.

Q Were you aware that Marty CGeorge was not extradited
back to Al abama, was he?

A | didn't know until today when they told us. He
won't be the first one that | placed under arrest, that

they said they were going to extradite themand don't cone
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get them

Q And didn't cone get hinf

A No.

Q And al so, ultimately you said that O ficer Budreau
verifies and does further checking?

A | believe at that tinme, when we place sonebody under
arrest, | ampretty positive at that tinme he was the one
t hat was checking, that would go back and try to charge
themw th felony possession of a firearm And | think

t hat may have been, nmaybe he had sone dealings with the
Fed's and that is how they were doing it. | don't
remenber. We would normally charge, we had to charge
them we would send the report up to himand then he would
confirm whet her he was and whet her they were going to
pursue the charges on him

Q And ultimately the Fed's, ATF, State level, City,
never charged himw th fel ony possession, did they?

A I am assum ng. Once this call was over we were on to
another call. So that is kind of, that is the only thing
| remenber about this call.

Q So he is not charged with felony possession and he
was not extradited back to Al abam?

A That is what | was told today, that he wasn't.

Q No further questions.

THE COURT: You can step down, sir, thank you.
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Court's i ndul gence.
THE COURT: Sure, take your tine.
MR. BROWN: Yes, sir.
MR. SHAFFER: We call T.J. Chaudoi n.
T.J. CHAUDA N, being
first duly sworn, testified as follows:
DI RECT EXAM NATI ON
By M. Shaffer:
Q Chi ef Chaudoin, what is your current position?
A | amcurrently the active Chief of Police for the

City of G eenwood.
Q Okay. And your agency did not have any invol venent

in the investigation of the death of Marty GCeorge,

correct?
A Tat is correct.
Q However, you have had contact with Marty Ceorge

t hrough your roll at the police departnent, correct?

A That is correct, | have.

Q VWhen he, | guess -- let's see. There has been at

| east two tines, two incidents that you have arrested
Marty George in the tinme that he was in South Carolina,
right?

A That is correct.

Q The first tinme, what was the date of the first tine?

A According to ny report the first tine that | arrested
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M. George was on 12/29 of 2018.

Q Tell us generally what happened in that arrest?

A At the time | was actually the head of our crine
suppression unit where we focus on shootings and
narcotics. And | was actually watching an area of

G eenwood that we had had sone issues with narcotics.
observed M. George pull up in a vehicle with anot her
young lady. They briefly stopped at the |ocation we were
wat ching. They pulled off, we actually conducted a
traffic stop with M. George being the driver.

Q Okay. And after you conducted the traffic stop what
did you find out about him

A Well, we just found out that he didn't have a drivers
license, he was not able to drive, wasn't suppose to be
driving. So we brought himout of the car and, you know,
we could tell sonmething was wong. He gave the appearance
that, you know, hands were shaking nore than a norma
person at a normal traffic stop. A little bit of slur to
his speech, kind of hesitate a little bit |ike he was
severely nervous. W had enough to arrest himso we
actual |y brought himout of the car because of the no
drivers license part of it. And then we searched him

I ncident to arrest.

Q And as a result of the search incident to arrest and

the traffic stop what did you find, what evidence did you
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seize in that case?

A He actually had a little bit of -- two individual
baggi es of what |ater tested positive to be

nmet hanphet am ne, based on ny training experience of course
| knew it was nmeth. You could tell right away.

Q And in addition to the two bags what el se was
recovered?

A We took out, it looks |ike baggies; three counterfeit
one- hundred dollar bills; plastic baggies that we know to
be used for packaging illegal narcotics in the driver's
side door, was a clear plastic baggie and a clear glass

pi pe that we conmonly know i s associ ated w th snoking

i1l egal drugs such as net hanphet am ne.

Q Okay. Now, he -- whenever you say the baggies, you
are saying that those are comonly found, people keep --
peopl e who distribute drugs keep a bunch of little

baggi es?

A Well, these are baggies |ike sandw ch baggi es which
is usually known the -- | nean if you found a sandw ch bag
i n sonmebody's kitchen you would think nothing of it. But
if you find themin a car where there is actually, you
know, nothing that you woul d baggi e up anything with then,
of course, we would put the two and two together.

Q Okay. But two of those baggies had a little over a

gram each in there, right?
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A That is correct, sir. | believe one had an

approxi mate wei ght of 1.2 granms; and one had an

approxi mately weight of 1.1 grans.

Q And based off of the weight and the baggies that you
found, what did you decide to charge himwth?

A We actually charged hi mw th possession with intent
to distribute. Any time sonebody has over a gram that
neets the statute for the State | aw for possession with
intent. So we actually charged himw th possession with
I ntent based on the weight.

Q Okay. And to your know edge that case never actually
got resolved, right?

A | have no idea.

Q Okay. But you never called to court for it, right?
A No, no sir.

Q And this would have been a couple of nonths before
M. George passed away in March of 2019, right?

A That is correct. This was on 12/20, so that is
correct.

Q Now, you ended up arresting himagain | ess than a
month | ater, correct?

That is correct, sir.

Q He was out on bond, is that fair to say?
A Yes, sir.
Q Okay. And what did -- what happened in that incident
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on 1/17/19.

A Pretty much the sanme thing. | was watching a
different area of Greenwood that was a known area that we
had been getting conpl aints about for narcotics use.
Actual |y observed M. George sitting in the parking | ot of
G eenwood Mbtel which was what we were basical ly watching.
He had his Iights on and everything but he never exited.
So | actually pulled around, observed the vehicle back out
and pull off. And when the vehicle pulled out I noticed
that it was M. CGeorge driving. O course, fromthe

previ ous knowl edge | al ready know that he doesn't have a
driver's license. So at that tinme | conducted another
traffic stop.

Q Okay. And in that second traffic stop what itens
wer e recover ed.

A When | wal ked up to the vehicle I could snell
marijuana. There was Ms. Kitchens that was actually in

t he passenger seat of the vehicle. W had actually had
brought M. George out of the vehicle. Upon speaking to
Ms. Kitchens, | actually told her, ook, first, they
declined any narcotics being in the vehicle. And | was,

| ook, we know y"all just went and picked up narcotics.
Tell me where it is and the tinme she actually padded her
pocket book and said it is in here. At which tinme M.

Kitchens, we searched her pocketbook. She had a marl boro
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cigarette box, it contained a clear glass pipe that is
commonly used to snoke illegal drugs such as neth, inside
a clear cigarette wapper with a crystal |ike substance
that Kitchens said was neth. She advised this person gave
it to her to get rid of. | then conducted a search of the
vehicle and in the center console was a brown paper towel
that had a clear plastic pipe wapped up init. Alsoin
the center console was a set of additional scales. 1In the
driver's seat next to the center console where M. George
was, | located a black in color key box. It is one of

t hose nmagnet box, like a hide a key. Inside the key box
was a clear plastic baggie that contained a clear crystal
substance that appeared to be nmeth. 1In the driver's side
door was a cigarette pack that contained a plastic baggie
and a glass pipe. In that sanme area was another cigarette
pack that contained nore clear plastic baggies. 1In the
sanme |location was a live .22 caliber round and the
driver's seat was an open mni bottle of |iquor that was

m ssing a top.

Q Okay. And Ms. Kitchens was the sane | ady who was
with himin the previous arrest, correct?

A That is correct.

Q Okay. That .22 caliber round that was found, you
noted that in the report obviously, correct?

A That is correct.
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Q Now, what was the weight in the nethanphetam ne in

t he baggi es that you recovered in this case?

A The baggi e that Kitchens had on her person had an
approxi mate wei ght of .06 grans. The baggie in the key
box in the driver's seat had an approxi mate wei ght of .4
grans.

Q Okay. Now, | know it has been a long tinme since you
have, you have spoken to or dealt with M. George?

A That is correct.

Q If I provided you a copy of his rap sheet, would that
hel p refresh your recollection as to what his record was?
A | nmean, if | seen his rap sheet can | tell you what
his record is?

Yes.

Yes, sir.

Okay. | amgoing to hand you this.

This is his crimnal history?

O r» O >» O

Yes, sir. Now, | amgoing to specifically ask you
not about the entire crimnal history but | am
specifically asking you about one arrest or one conviction
rather and it was the highlighted conviction.

A | don't see M. Ceorge's nane on this crimna

hi story. That is what | am |l ooking for to nake sure.

Q Yes, sir.

A | see Hugh Butler's nane, he was the one who ran the
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crimnal history, it appears. Yes sir, this does have
Marty CGeorge's nane on it.
Q Okay. Now, specifically related to that highlighted
section, M. Ceorge was convicted of a felony which is
conmon | aw conspiracy, correct?
A Crim nal conspiracy, conmon |aw conspiracy. That is
correct.
Q So based off of that docunent | showed you M. Ceorge
was a convicted felon, correct?
A That is correct. On 5/24/1999.
Q Okay. No further questions.
THE COURT: Anything on cross-exam nation, Solicitor?
MR. BROMWN: Just briefly, Your Honor.
CROSS- EXAM NATI ON

By M. Brown:

Q Chi ef Chaudoin, you said you had two incidents with
M. George?

A That's correct.

Q One on Decenber 29th, 20187

A That is correct.

Q And that was a DUS and a possession with intent to
di stri bute nmeth?

A That is correct, sir.

Q You nentioned that he had a little slurred speech,

ot her than that was M. George responsive to you?
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A Oh, yes sir. He answered all the questions.

Q Did he give you any troubl e?

A No, sir. Actually | dealt with M. George on two
occasions on incidents and | actually dealt with himon
anot her incident at the request of his nother.

Q And with that did you actually help himget a bond?
A W did. W actually set it up -- M. Ceorge appeared
to have issues as nost people do with substance abuse
probl ems. So, you know, the idea is, the only way he was
going to get help with that is to be treated for it. So
we worked with his nother in efforts to get himinto a
drug rehab pl ace.

Q And on the second incident you charged himw th DUS

and possession of nmeth. |Is that correct?
A That is correct, sir.
Q And that was a small amount, .4 and then .0 -- .6

nmet hanphet am ne?

A Yes sir, | believe that is correct, sir.

Q And, again, that was sinple possession of

met hanphet am ne, DUS?

A The .06 actually was Ms. Kitchens. The .04 was M.
George' s.

Q Okay. And during that tinme, again, M. Ceorge didn't
gi ve you any troubl e?

A No, sir.

691




692 T.J. Chaudoin - Redirect by M. Shaffer

896
1 Q No further questions.
2 THE COURT: Anything in redirect?
3 MR. SHAFFER: Yes, sir.
4 REDI RECT EXAM NATI ON.
5 By M. Shaffer:
6 Q When was this incident where you hel ped himget --
7 hel ped hi m get his bond?
8 A This was after the second incident. Judge MIIler had
9 contacted ne in reference to his nother had set up for him
10 to go to rehab. And condition for his bond would be |ike
11 -- they would rel ease himon bond but he would have to go
12 to rehab and do the rehab stuff to get off of narcotics.
13 And then, of course, he would still -- it didn't have
14 anything to do with his charges but it actually gave hima
15 chance to get out and go to rehab.
16 Q He didn't actually go to rehab, did he?
17 A | have no idea.
18 Q When woul d this have been?
19 A It would have been after his last arrest.
20 Q Okay. And his last arrest was what, two nonths
21 before he died?
22 A | am not sure when he passed away.
23 Q How | ong was the rehab progranf
24 A | have no idea, sir. There is different ones, sone
25 six nonths, sone a year, sone twelve weeks, just depends
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on which -- what you have set up

Q Okay. And you wouldn't disagree with ne if |

i nformed you that he never actually went to that rehab?
A I woul dn't disagree or agree because | have no
earthly idea.

Q Fai r enough.

THE COURT: Anything in recross?

MR. BROMN: No recross.

THE COURT: You can step down, sir.

(Wher eupon, the witness steps down fromthe wtness

stand.)

THE COURT: Next witness, M. Shaffer.

MR. SHAFFER: Your Honor, the next witness nay be a
little bit longer. Do you want to let the jury take a
break or not?

THE COURT: Let's go ahead and get started with the
wi tness and then we can always take a break in the m ddle
of the w tness' testinony.

MR. SHAFFER: Ckay. Your Honor, the Defense calls
Dr. Amanda Sal as.

AMANDA SALAS, being
first duly sworn, testified as follows:

DI RECT EXAM NATI ON

By M. Shaffer:
MR. SHAFFER: Your Honor?
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1 THE COURT: Yes.
2 MR. SHAFFER: Just for scheduling purposes, we
3 actually had a really, really short w tness.
4 THE COURT: Ckay.
5 MR. SHAFFER: Who | had pl anned on calling but I
6 didn't see back here. And now | aminfornmed that he
7 actually is over there. 1Is there any way we --
8 THE COURT: Sure, we can call that w tness and then

9 maybe take a norning break and then pick back up with Dr.

10 Sal as.

11 MR. SHAFFER: We would call Sonny Cox, Your Honor.
12 THE COURT: Ckay.

13 SONNY COX, being

14 first duly sworn, testified as follows:

15 DI RECT EXAM NATI ON

16 By M. Shaffer:

17 Q M. Cox, you have already testified you are the

18 Coroner, right?

19 A That's correct.

20 Q Okay. And | called you up here just for one matter.
21 Okay. You were the first person who -- or you were there
22 whenever Joni Kitchens |learned that Marty George had died,
23 correct?

24 A That's correct.

25 Q You and | guess soneone fromyour staff were the two
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peopl e who i nfornmed her of that?
A That's correct.
Q Okay. \Whenever -- what did she informyou of related

to the last time she had seen M. GCeorge.

M5. SUWMNER: (Obj ection, Your Honor.

THE COURT: Don't answer because | think | have got
an obj ecti on.

MR. SHAFFER: May we approach.

THE COURT: Yes.

(Wher eupon, a bench conference was held in the

presence of the jury but out of the hearing of the

jury.)

THE COURT: Ladies and gentlenen, | amgoing to have
to send you back to the jury roomand we are going to have
to, | need to get with the Court Reporter concerning sonme
prior testinony. And it may take a little while to
acconplish that. So appreciate your patience and
understanding but I will need you to go back to the jury
roomso | can get with the Court Reporter.

(Wher eupon, the jury was excused from open court.)

THE COURT: All right, we had a sidebar conference
with the attorneys and M. Shaffer is wanting to inpeach
sone testinony fromJoni Kitchens with Coroner Cox. And
M. Shaffer indicates that, in fact, he did put M.

Kitchens on notice of a prior conversation wth Coroner
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so we Wil just get the next witness. So over lunch, we
will get the Court Reporter to continue her work. Let's
bring the jury in.

(Whereupon, the jury cane into open court.)

THE COURT: Let the record reflect the jury is back
in. Ladies and gentlenen, Sonny Cox, the Coroner, nmay be
recalled this afternoon. The Defense is going to go to
their wtness. M. Shaffer.

(Wher eupon, Defendant's Exhibits 6, 7, 8 were marked

for identification only.)

MR. SHAFFER: The Defense calls Amanda Sal as.

DI RECT EXAM NATI ON

By M. Shaffer:

Good nmorning, Dr. Salas, how are you?
Good norni ng.

You are obviously a doctor, correct?
Yes.

Okay. Tell us a little bit about your background.

> O r»r O r» O

| ama psychiatrist. | amBoard Certified in Cenera
Psychiatry, Child and Adol escent Psychiatry and Forensic
Psychiatry. | practice across all of ny disciplines. |
wor k every weekend at South Regional Hospital, on-call,
maki ng rounds for the Hospital for people that are on the
In-patient unit as well as in the Hospital. | have been

Medi cal Director of their in-patient over there. | also
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work in Aiken, South Carolina at the nethadone treatnent
facility where | deal with a |lot of patients that have
addi ction. | work at a Federally qualified heath care
center in Aiken and |I provide general nedical care for
adults and for children as well. And sonewhere between
the use of all of that tinme, | do still practice forensics
occasionally on the weekend and after hours to review
cases to try to help apply under CND, (phonetic), of
mental illness and nmental aspects to where it nmay have an
overlap with court.

Q So and | think you have pretty nmuch explained this
but forensic involves psychiatry that deals with court?
A Yes, both civil and crimnal.

Q Okay. And you have been qualified as an expert in
forensics psychiatry, correct?

A Yes, in general psychiatry, forensic psychiatry,
chil d adol escent psychiatry, general psychiatry. Wen we
are qualified as an expert, apparently it matters what the
words are that the attorneys use to identify your
discipline. And | renenber that, | don't renmenber the

ot her | anguage that was used to qualify me there. | wll
reflect to the psychiatry training.

Q Okay. And you have been licensed to practice
medi ci ne since what year?

A | don't renmenber. But | know | went to nedica
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school from 1999 until 2003. So | guess that is where |

got ny degree. Then | think I got my South Carolina

license in 2004 and in Georgia as well. So |I have got a
medi cal license in CGeorgia as well as in South Carolina.
Q And as a result of your work in Aiken with the
nmet hadon clinic, you are also -- | inmagine you have

training and experience involving addictions, correct?
A Correct.

MR. SHAFFER: And, Your Honor, at this tine | would
nove to qualify her as an expert in general psychiatry,
forensic psychiatry and addi cti on.

THE COURT: \What says the State?

MR. BROMWN: No objection.

THE COURT: W thout objection, she is found to be an
expert in the various areas of psychiatry and addiction.

Q Okay. So your job involving Self, you said you are
on call every weekend. What exactly do you do on-call for
Sel f?

A | take phone calls for psychiatric consultations to
the Hospital and on the patients that are being treated in
t he behavioral health unit. | provide consultative
services where | will evaluate patients that are in the --

COURT REPORTER: Wit --

THE COURT: You need to slow down a little bit,

pl ease.
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A | apol ogize, | also get very nervous when | testify
which | try to drink water and try to not trenor as nuch
by hol di ng ny hands.

Q Okay. So you've, we obviously consulted you in this

case, right?

A Yes. If you want ne to finish answering that

qguesti on.

Q Yes, please do. | amsorry, yes.

A That's okay. So on-call for the hospital you end up

taking calls for psychiatry where a physician needs a
consult done. You neke rounds with the patients that are
actually admtted to the hospital, you access them

eval uate them di agnose them provide treatnment for them
Sonetinmes you will discharge them you will admt patients
who are found to be in need of adm ssion. W provide
services for patients with primary nental health issues,
patients with primary substance abuse usually are not

adm tted unl ess they have synptons of psychosis that are
not resolving within a couple of days. But | work with
behavi oral health assessnent team so that sonebody el se
going into the hospital as well and it is either a nurse
or social worker who is providing an initial assessnent.
And then they staff the case with ne and sonetines |

eval uate those patients face to face and sonmeti mes they

staff the case with ne that doesn't warrant a face to face
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evaluation. And fromthat point we give a recommendati on
for a treatnent plan which could be anywhere from

adm ssion; we need to | ook at a person again and do a
reassessnent; it could even be reconmmendi ng di scharge

wi t hout even needing to conme to the hospital.

Q And psychosis, will you describe that to the jury,
what that termneans. | know that that's pretty in-depth.
A It is a very broad termand psychosis is used by

| ayman and it does not nean the sanme thing as it is used
by someone who is a specialist in the field. So we have a
di agnosti c manual which is this big purple book and this
is the reference point that psychiatrist use to nake

di agnoses and gi ve considerations for getting to an
accurate diagnoses. And that way we all use the sane

| anguage. So when a psychiatrist tal ks about psychosis we
are tal king about soneone who is disconnected from
reality, who could be hearing voices or seeing things that
aren't there, they could feel things on their skin that
are not true perceptions. It could be that they just
aren't acting like thenselves, it kind of changes their
personality, they becone a lot nore withdrawn. O they
are guarded and suspicious where think that people are out
to hurt themthat really aren't there to hurt them It's
a distortion of thought processes, they cannot articul ate,

their words are off clearly to nake a point. And when
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they do try to talk often tines they don't give a rel evant
answer. So you may ask a question, the answer has nothing
to do with the question that was asked and you can present
the question again and they still can't answer the
question in a way that nakes coherence for the rest of the
peopl e that would not be in the sane | evel of distortion.
Q Okay. So you've cone up with or you' ve -- you've
basically gotten a few opinions based off of your review
of this case and your review of the evidence that has been
provi ded to you, right?

A | have a case formulation that reflects ny nedica

opi nion to what was goi ng on.

Q And those opinions are to a reasonabl e degree of

medi cal certainty?

A Yes.
Q Coul d you tell us what your opinions are about the
case or | guess your opinion -- your nedical opinions

concerni ng what you have reviewed in this case?

A That is a very broad question so | will do ny best.
Q Okay.

A And | have not witten down ny thoughts so that
sonmetimes makes it a little bit harder for me. So what |
-- | had to figure out what was going on. The attorneys
case for the Defense has changed. There is an additional

attorney that retained ne and contacted ne, M. Goranson.
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And he wanted ne to cone and neet with M. Hailey in the
jail. 1 met with himapproximtely two weeks after he was
arrested. And | interviewed himand at that tine ny
consi deration for what was going on was very broad. It
i ncluded a primary psychotic el ement such as dispredia;
schizo affective disorder; a nood disorder that could have
sonme psychosis such as bipol ar disorder, substance induced
di sorder. Lower down on ny list of consideration is what
| really think was going on which is acute stress
disorder. So | don't think I have anything to wite on.
Q Actually if you would |ike, you can put a mask on, |
can give you a piece of paper and you can wite on.
A Okay, that would be great.

THE COURT: Now, Doctor, since you are away fromthe
m crophone you will need to nake an effort to speak up a
little | ouder, please, Ma' am
A VWhat | amdrawing, | was initially asked to access
what | thought, or needed to be considered related to what
| would | abel as the event. And | have no opinions about
the events itself. That is not part of ny assignnent and
that is not ny role or ny job, that is a task given to the
jury to figure what those opinions are. So the events
that the Defendant, M. Hailey, found stressful, all | can
say is that for himhe had a stressful traumatic event.

And that event relates to the charges that canme out of the
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event in which he has been charged with nurder. So to do
a conplete evaluation for nental health purposes, you have
to | ook and not just what was goi ng on here but what was
goi ng on beforehand and what was going on afterwards. And
you have to give consideration to, | amgoing to make it a
little bit sinplified, what could be a nental illness, a
substance i ssue, a personality issue, faith, what we call
mal i ngering, sonething else. And so that is what | had to
figure out and try to do by | ooking in hindsight as what
had happened with the benefit of being able to neet with
himin the future going forward which is -- where as ot her
peopl e were assessing himright here or right here which
Is -- this is where the police responded and his not her
saw himas well as sonme other fam |y nenbers. H s nother
and his aunt saw hi m everywhere except for sonewhere up in
here. And they all know what's going on. Fromthat point
forward the police got that ampunt of tinme and ny
assessnent, to interview the others extends through all of
this amount of tine. So what | have learned is that M.
Hai | ey had sone stressors back here, that had nothing to
do with the case directly. But he is very odd and
eccentric which suggest sonething was going on with his
personality. Wat | also |learned is that he had epi sodes
of drugs, sonetines they extend, sonetines they don't but

for approximtely two years before the event itself he was
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not using what he would intend to be using on a regul ar
basi s except for marijuana. So for himthere is
consideration to marijuana inpact, cocaine and neth but
when he is on drugs he tends to be alone and both M.
Hai l ey and his nother in separate interviews, where |
don't think they had an opportunity to collaborate with
each other, described that he isolates even nore, he is
nore withdrawn, he is not agitated, and he doesn't eat.
Marijuana affects people very differently, cocaine and
meth are both uppers. So cocaine and neth can have an
acute intoxication, you can end up with synptons of
psychosis which is the little pitchfork in our world. |
reviewed the video fromthe dash cam of the various police
cruisers as well as the on body caneras that docunent
exactly how M. Hail ey was behaving at that tine. It is
weird, that is the shortest summary | can give, it is not
normal behavior. But what is the origin of that behavior
that is not normal is sonething that is a | ong process to
go through these different considerations. | wll call
this weird. So his nother tells nme that prior to this
time period where she didn't know what was goi ng on she
had seen him | think this is approximately two days

bef orehand, he is weird and odd per his baseline. They
had had an argument about he was doing things that she

didn't agree with such as, he thought she was trying to
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keep himinside the house. And so they have this

di sagreenent and he decides that he is going to go away
for a few days. That is sonething that he decides on his
own. Sonewhere in this period of tinme she has a
conversation with him he acknowl edges that he was rude to
her on the phone and she is going to shut off his phone
service. During that conversation that she had with him
he was able to speak clearly and coherently. And even

t hough they had a difference of opinions about what they
di sagreed on, she didn't think she was trying to keep him
in the house, he thought she was trying to keep himin the
house and they just don't agree on that. She did not find
himto be psychotic in a way that was different fromhis
baseline, he is odd and strange at baseline. Because he
Is what he considers to be a nerchant of the |and capabl e
of reading nature and it is not uncommon for himto | ook
for synmbols and nmeani ngs of things that the rest of us

m ght not find worthy of our attention nore than never
havi ng our attention.

Q What do you nean, give us an exanple of those,
readi ng synbols that he believes that he can do.

A So there were three rose bushes and that is the
nunber three; there were three toilets and that is the
nunber three; there are fence posts, sone of them were

strai ght up and down; and sone of them were at an angl e.
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On one side of the road where the victi mwas they were
strai ght up and down and on the other side of the road
they are off to the side. He doesn't really know what
that neans. |If | passed the toilet on the side of the
road, | would think, wow, there is a toilet on the side of
t he road, nmaybe soneone is throwing it away, maybe it is
getting picked up. For himit was, uh, | wonder what that
toilet is doing. And then another association cones back
to where there is another toilet and the next thing you
know he has anmpbunted to three toilets and now he is trying
to figure out what is the significance of the nunber

t hree.

Q Is he thinking that this is -- a sign from God
basical | y?

A Well, he is a very spiritual person and since his
sister had died, she was young and in her 20's and it was
very traumatic for himand for the famly. He has tried
to find neaning, probably at an accelerated rate for what
he was trying to find meanings from before that.

Q Okay.

A Where the famly has kind of grieved and noved
forward, such as not the case for M. Hailey. So he also
has comuni cations with the birds. So he is sonebody who
bel i eves that he can call for the birds and that they

provi de hima source of confort in conmmunicating with
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them He whistles to the birds, you can hear himin the
vi deo, you can hear himwhistling, for several mnutes he
whi stles, he is singing hyctms. Last week in the courtroom
he heard sone birds that he thought other people heard up
above the courtroom | was asked to do a conpetency
assessnent again which | did this past Friday at 5:00
o'clock to see if there is any inpairnent because that is
an odd and strange thing that nost people woul dn't
experience. He is conpetent. He feels like he can cal
the birds and sonetines the birds cone to himbut they
provide confort for him It does not inpair his ability
to focus, it does not inpair his ability to conmunicate.
It is just sonmething that he can do where sonebody el se
m ght take a breath. He is sonebody who is going to
comuni cate either through whistling or through his
mentation in thinking with birds. | find all of these
things to be odd and not the norm of how nost people think
and function. But | think there is sonething to be said,
that there is a personality issue for consideration to
this thing called Sezary personality which certainly can
have exacerbation by marijuana as well as cocai ne and
meth. But marijuana would certainly take those synptons
and make themnore anplified. But even if you take out

t he substances you still end up with this weird, odd,

eccentric thought process. So after this time period
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1 where things are just weird, | saw him is ny assessnent
2 which | think was on March 18th.
3 Q That is 20187
4 A | amsorry, 2019. That was two weeks after the
5 event, two weeks. | didn't know what was going on. There
6 was a need for nme to go get nore information and try to
7 figure it out. M tine is expensive and | don't put extra
8 effort to spend the State's noney unless | am asked to do
9 something. So | had a conversation with the attorney at
10 that tinme and | said, yeah, there is sonething going on
11 | understand why you need a psychiatrist to be invol ved
12 because these are really weird behaviors. This point and
13 time he was saying sone weird things that related to ready
14 nature, being a nerchant of the |and, and these synbols
15 that | really couldn't figure out what it was about. So
16 my differential and consideration for what was going on
17 was basically --
18 Q And can you explain what differential neans.
19 A Al'l of the different things that it could be a final
20 di agnosis to explain what it is that is going on with this
21 per son.
22 Q In psychiatry you | ook at every possibility that it
23 could be and then narrow it down fromthere, right?
24 A Yes. And it is the sane thing that if you go into
25 the hospital and any physician there sees and wll assess
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an issue for initial conplaint. You can have a belly ache
but they don't know if you have appendicitis,
diverticulitis, bad food or whatever. So they consider
all of that. So all of the different things that are
bei ng consi dered are considered differential diagnosis.

So the list of things that may be the final diagnosis but
we are in the process of figuring it out and so we are
considering all of these things. And |I'm considering al
of these things at that point and tinme and obviously this
Is not drawn to scale. What is today, the 22nd. | spent
al most four hours interviewng M. Hailey. | didn't
assess himagain until August 14th of this year. And in
the nmeantine a lot of the discovery had cone through and
the attorneys had changed, they had sone nore

under standi ng and the assignnment was a little bit
different at this point and tine because the opinions were
he is working well with his attorneys. There really isn't
a conpetency issue so we knew at that point and tinme he
under st ood enough to be able to cone and present at trial
and defend hinself. And then the interview on Friday was
schedul ed at the last mnute for me to reassess his
conpetency at which tine | also put together a little bit
nore informati on, we got sonme of the jail records for his
medi cal care treatnment. And he had told ne on this date

that he takes a nedicine called prazosin. So | don't know
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what's going on here. After here | talked to his nom and
this is where | really can put together the story because
| have had nore information. As you can see there has
been an extended period of tinme that went on in between.
Q And you had the opportunity to view hours and hours
worth of body canmera and dash canera and vi deos?

A Oh yes, hours. A lot of times | don't have the
benefit of that nmuch information but in this particular
case there were several police officers and deputies that
had their car dash on which gives audi o, visual or at

| east visual for some of it. And there was a |lot of audio
I ncluding opportunity to hear M. Hailey in a police

crui ser by hinself where | don't even know if he knew he
was being recorded. But also the benefit of the initial
officer on the scene who had on body cam and who was
recording his behaviors and his words in the hone
environment. \Wat all of this boils down to is that two
weeks | ater he woul d not be expected to be intoxicated or
wi t hdrawal state from substances. Not the ones he uses.
From ot her substances, perhaps if you were a long term
addi ct of opiates or sedatives which are not things that
he uses. But he was still very disorganized and honestly
at that point and tine probably highest on ny differentia
that he was in a bipolar manic episode and | was wong, he

was not, because the sane man that | interviewed over a
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year |l ater, he was |less enotional at this point and tine,
he was still odd and eccentric, he was still very focused
on the spirituality, figuring out howto read and

I nterpret signs, good versus evil and how that plays a
role in the world. He was still having thoughts that
don't rise to of being psychotic in a way that would nmake
hi m have a di agnosi s of schizophrenia which is odd and

wei rd and probably you could pick up on that in a
conversation with himbecause he wants to tal k about it
because he is not so paranoid as to hide it because he
doesn't see anything wong with his thought processes.

And | know we don't think about three toilets on the side
of the road or three rose bushes that are planted together
or why the fence posts are leaning in one direction and
standi ng upright on the other, we are the weird ones. So
at that point and tine I know that this is not -- and it
I's not schizophrenia, it is not a substance induced issue
because it is persisting well over a year and a half later
with himnot being in a place where he manifested

wi t hdrawal synptons for the two weeks afterwards. And
sone of the things that | found weird were still happening
during the course of trial which related to him being,
heari ng birds and thinking that he was communicating wth
them He is not faking this, he is not making this up,

the consi stency of his story across the board had been
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spot onin a way it is very atypical of nme encountering
with nost of the people that | see in the world of
forensics.

Q So nost of the people aren't -- don't stay consistent
in the manner that he did?

A Not to the degree that he did. He has been very
consistent. And what all this ambunts to is that he found
this event to be very stressful and very traumatic and he
t hought his life was in danger to a point that he had an
enotional reaction fromthe experience that he went

t hrough which leads to that weird, odd, strange behavi or
and his nother felt is not how he acts when he is on
drugs. She has never seen himact |ike that before, she
knows that he has used drugs but that is not how he acts
when he uses drugs. He was still having that odd and

wei rd behavi or going on two weeks |later when | saw him

It seens to have resolved sonewhere in April based on the
records that | reviewed fromthe jail where the nurses had
noted that, in the same proximty to when | was seeing
him they thought that he was bizarre and weird. But he
has been cal m coherent, cooperative froma little over a
nonth afterwards all the way through here. In Septenber
of 2019 the nedical provider at the jail starts himon a
medi ci ne cal l ed prazosin. The only use that | have

encountered for it in the |ast ten years has been for
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sonebody who has ni ght mares associated with PTSD because
it is a blood pressure lowering nedicine that is terrible
at that job. It doesn't work for |owering blood pressure
but because of how we figured out through the veteran
popul ati ons of using prazosin in people in the '70's and
"80's with that thinking that it would, realizing that it
didn't, but we found that it actually works on the

ni ght mres of PTSD. So it has an off |abel use and that
I's what the physician at the jail initiated himfor
treatment of nightmares.

Q So currently, you said in the |ast ten years,
basically prazosin is essentially only prescribed for

t hat ?

A For the nightmares associated with PTSD.

Q Okay.

A Yes. And maybe even |onger. But generously over the
| ast ten years. The other thing is that right up in here
Dr. Jones who is one of the ER doctors at Self-Regional
had an opportunity to evaluate M. Hailey. And | spoke
with Dr. Jones, not specific about M. Hailey but about
hi s docunentation in general for how he does things.

Q And let nme just ask, this was imedi ately after his
arrest, is that correct?

A Yes. He was handcuffed, | think within twenty

m nutes he was brought straight fromwhere he was arrested
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at his house to Sel f-Reginal before he even went to the
detention center.

Q Ckay.

A Dr. Jones does a nedical clearance of it is not
unusual for the physicians at the hospital to be asked to
do this in the energency departnent. But a nedical

cl earance examto nmake certain that it is safe and froma
medi cal and enotional perspective, okay for himto be

m xed into the jail population. You don't want to put
sonebody in the jail population if they are nedically
conprom sed, they are having a heart attack, a stroke,

bl ood pressure problens out the wazoo that could put them
at risk, they are withdraw ng, they are intoxicated to the
poi nt where they can't defend thenselves if they get
integrated into the inmates. So he did that assessnent,
It is a brief assessnent, he found that at the tinme that
M. Hailey was not responding to internal stinmuli, his
medi cal exam was quite remarkable. Dr. Jones does not
gi ve any consideration to what my opinion of what is going
on with M. Hailey at this tinme which is, he was having a
psychol ogi cal distress imediately after what M. Hailey
found to be a traumatic and stressful event. By
definition you cannot di agnose acute stress disorder until
soneone has had three days, and here is the nunber three

again, so you think about that right now But three days
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after you have been exposed to the event. So the event
could be, | get into a car accident and ny personality
changes, | am shaken up fromit, | amtrenul ous, | am not
able to think clearly because there is so nmuch and | am
just reflecting on whatever that event was that happened
to ne and I amtrying to nake sense of it. If | amstil

I ncoherent three days later then | could neet criteria for
acute stress disorder. And if those synptons continue to
persi sts and they happen in an ongoing fashion for a
nont h, 30 days after the event | get consideration of a
post traumatic disorder. So | have the benefit the other
peopl e involved in this case haven't had, besides fromthe
expertise in what | do, with evaluating hi mnonths, plus,
plus; year, plus, plus after the fact to be able to figure
out what is going on. W have sonebody who is weird, odd
and eccentric, has a substance use issue, behaviors

I medi ately proceeding this did not fit how he behaved
when he is intoxicated. The behaviors | saw do not have
conpatibility with acute intoxication of drugs. He did
not go through a wthdrawal phase. | don't think the
cocai ne and neth play any role or bearing on what happened
at this point intime. And | don't see a significant role
for marijuana except for howit can relate to the
personality that he already has. So in tinmes of nental

i1l ness | ruled out schizophrenia, schizo affective
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di sorder, bipolar disorder, substance induced psychotic

di sorder which relates to these things down here. And |
amleft with acute stress disorder that evolved to PTSD
which is the cords of illness for how it unfolds for which
he is being treated with prazosin by the physician at the
jail. 1 don't know how to sinplify that.

Q The characteristics you see under the -- do you think
those are related to drugs in any way?

A No.

Q Okay. And the -- do you believe that they are best
expl ained to a reasonabl e degree of nedical certainty,

t hrough a diagnosis of acute distress -- acute stress

di sorder?

A Their representation of the psychol ogi cal distress,
that once they persisted for 72 hours, i.e. three days, it
was acute stress disorder. | access many people for how
mental illness, substance abuse relates to the circle, the
event. Because people have a certain defense, if they
have a mental health inpairment that inpacts the way they
are thinking at the tinme that a conm ssion of a crine was
occurring, they get a different defense that other people
don't get. If it is their behavior in thinking it is off
because it is a substance issue, | may identify that but

it doesn't give thema special defense. So they are stil

responsi ble for their actions if sonebody becones
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voluntarily intoxicated on sonething. Wat | am saying
is, I find no factor to consider for special related to
mental illness and no factor to contribute related to a
subst ance abuse problem because it is weird behavior that
Is very weird and not |like himat any other point in tine
that his nother has seen himprior to that nonent when he
came in the house knocking on the door at like 3:00 a. m
From that point forward we have weird strange behavi or
that is an introduction of a newillness that he has not
had because of what happened bringing on the psychol ogi ca
di stress, the acute stress disorder that 30 days later is
PTSD.

Q Okay. And obviously you had the ability to talk to
Mark multiple tinmes. You have also gotten the ability to
review t he video?

A Yes.

Q And in that sort of standard, if you are accessing
for whether or not someone is insane, under the |aw where
they are not -- they are entitled to that defense, right?
A | think | paid attention to what you were sayi ng.

Whet her sonebody is insane and entitled to a defense of

I nsanity?

Q Yes.

A He is not entitled to a defense of insanity.

Q Exactly. And even though he -- even though you have
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1 reviewed all of this, there is nothing indicating that

2 insanity played a specific role in the actual shooting?

3 A No, no. Not at all. Even to the point that | had

4 asked hi m specifically about sone of these odd and

5 eccentric things, did you hear voices that were, you know,
6 telling you. No. He will enbrace all of his oddness but
7 he does not give systens of active hallucinations as

8 havi ng any role or any bearing on what happened in that

9 circle.

10 Q Okay. So you are saying, | guess tell us the

11 di fference between, what is an active hallucination?

12 A | am hearing sonebody speak to ne right now that is
13 not here and it is com ng because there are changes in ny
14 brain structure that make nme hear things that are not

15 real. And it is happening right now, that would be an

16 active hal lucination.

17 Q Okay. And generally if you are diagnosing an active
18 hal | uci nati on i n soneone, what are general signs you see?
19 A Of goodness. So this is a hard question to answer
20 because it is not the sane for everybody.
21 Q | can rephrase it.
22 A Pl ease.
23 Q And make it a little bit nore narrow. Wy do you
24 think that Mark Hailey was not suffering froman active
25 hal | uci nati ons at the point of -- or in that video before
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hand.
A He told nme he wasn't having hal |l uci nati ons.
Q Ckay.
A So if he had been having hallucinations, this is
where it becones, "beneficial", because it gives himan

avenue to have a defense that he otherw se woul dn't be
entitled to have. He doesn't even know that, | don't

thi nk he knows that. So he told ne | don't hear voices, |
don't see things. But he does get a very keen sense of
being able to read nature which cones froma real object.
So a bird or atoilet, there really is a bird, there
really is a toilet when he is comunicating with them he
communi cates with an owm out on the land. And there
really is an owm, whether he sees it or hears it go hoot,
hoot, | don't know. But there really is a stinuli that
makes himthink that he is providing that conmuni cati on.
There really is a toilet when he picks up on, | don't

know, the neaning or the significance of the event, but it
really is there. A hallucination has no physical auditory
trigger to say, should be thinking that sonething is there
and it's really not there. So it is |like a mrage in the
desert, if you will. There is nothing there and yet you
see the cactus and the water and a pail to drink from
There is not cactus, water, a pail to drink from

Q He is just seeing objects and then thinking that they
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are signs for himto do certain things?
Correct.

O warnings, for exanple, right?
Si npl e t hen neani ngs.

Okay.

> O >» O

And the one exception to what | just said is

comuni cation with the Lord and God. So soneone who is
spiritually inclined, connected, that is separate from al
of these things, you have to take into account soneone's
cultural conponent. There is no point, if you wll,
because sonebody thinks that they have had Godsi sm or
speci al meaning or conmunicated with their Savior in a
way. There is not judgnent past or held over that.

Q Okay. So after viewing the video, do you believe
that his behavior is related to drug use in the video?

A No.

Q Okay. Now, you used the DSMb to hel p the diagnosis,
correct?

A Correct?

Q And there is a -- the DSMb, what is it?

A It is the diagnostic nmanual that, when you practice
in mental health you use to nake diagnosis, we try to be
as accurate as possible in making a diagnosis because the
common | anguage, the status criteria that we all know that

we are tal king about the sanme thing, our field is not
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bl ack and white with a |ot of people. W live in a gray
zone and this nakes it a |l ot nore consistent and clear
across the board so that when | tell my colleague this

I ndi vi dual has PTSD, they know what those di agnosis
criteria are as opposed to thinking it would be

schi zophreni a or sonething different.

Q And it is a published book, right?

A Yes.

Q And it's generally seen as reliable in the community,
correct?

A I don't know how the community | ooks at nental

i1l ness and how we nmake diagnosis, | think that is a

little different. But it is published by the Anerican
Psychi atric Association. 1It's reviewed, | think the
current edition canme out in 2012 and basically went into
effect in 2013.
Q Okay. It is generally seen, reliable in the
psychiatric comunity?
A Yes.
Q Okay. | amgoing to show you Defendant's nunber 18
THE COURT: M. Shaffer, do you still need the Doctor
down t here?
MR. SHAFFER: She can get on the w tness stand.

THE COURT: Do you m nd com ng back up, Doctor,
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pl ease.
(Whereupon, the witness returned to the w tness
stand.)
MR. BROWN: Judge, can we approach?
THE COURT: Yes.
(Wher eupon, a bench conference was held in the
presence of the jury but out of the hearing of the
jury.)
Q | am showi ng you Defendant's 8 for ID. And what does
t hat appear to be?
A It appears to be and |I recognize it as being the
Di agnostic Criteria for Acute Stress disorder that is
published in the DSVMb by the American Psychiatric
Associ ati on.
Q Okay. And the -- and that is, | guess, the DSM is
sort of like the -- generally recognized Bi bl e of
di agnosi ng - -
A | use an acronym | realize soneone m ght not have
been aware, DSM stands for diagnostic and statistical
manual of nental disorders, fifth edition. And that is
what the purple book that have with ne today.
Q Okay. And that pretty much comes -- pretty nuch
every psychiatrist and psychol ogi st uses that to diagnosis
stuff in America, correct?

A They shoul d be and people who are practicing nental
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health, even if they are |licensed professional counselor,
soci al workers, working on addictions, they should all be
referencing this if they want to be current with the
standard of care that we pronote by the Anmerican

Psychi atric Associ ati on.

Q Okay. What characteristics in that -- it has a |ist
of criteria for acute stress disorder, correct?

A Yes.

Q And what characteristics did Mark Hail ey exhibit

whi ch are also present in that docunent?

A He identified the event as traumatic for hinself; he
witnessed it in person so he neets diagnostic criteria A
di agnostic criteria Brelates to the synptons of

I ntrusion, having a negative nood, dissociative synptons,
avoi dance and arousal. He was having problens with his
concentration which is one of the arousal synptons. He
was di sconnected fromthe world around him So there is a
di ssoci ative conponent. Over tinme he has led to

avoi dance, even the interview |l had with himtw weeks
thereafter he was not able to tal k about the event itself.
In giving his story he had extrene enotional increase and
Intensity which is the avoidance, it brings on the
negative nood. The negative nood was picked up al so by
the jail staff in which within the first couple of weeks

afterwards they had considered treating himfor depression
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because his npbod was so negative, which he does not have
depressi on. He has had, subsequent to the, what you see
on the body cam he has devel oped nightmares. Cbviously
he wasn't having nightmares at that tine because he hadn't
even slept. But he had the dissociative reactions, sone
of what | sawrelated to -- he was very still as far as
where he was standing with his posture. So when the
officer first cones on you see M. Hailey standing off to
the side of the kitchen, away fromwhere his famly was.
And he is intently reading his Bible. It is not unconmon
for sonebody who has a significant anount of stress and
stress reaction to feel overwhel m ng anbunts of guilt and
trying to find a way to resolve that in taking blane for
things out there to take blame for. That is part of what
we have to give consideration to. So separate fromthe
actual diagnostic criteria there are different conponents
and associ ated features that we have to give consideration
to. | previously nentioned cultural factors. Wat | saw
was somebody who was in shock, he was not paranoid by
observations. H's eyes were not darting all over the

pl ace. He had, what we call an increased onset of speech
which is, you ask me a question and it takes ne a

prol onged anount of tinme, it is an unconfortabl e anount of
time for me to respond to whatever your question is. And

that is sonething, in the world that I work in, we give
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consi deration to because it can be a manifestation of
psychosis. He was repeating things. |[If his nother or
aunt or officer asked hima question, he did give a
rel evant answer, he wasn't off on a tangent. [t just took

hima long time to get to that response and then when it
came it was repeated. Warner Road, Warner Road. It
wasn't incongruent with the evidence. | saw sonebody who
was not hiding froman event. He was reexperiencing it in
real time. There was a |lot of distress to the point that
he was shaking. And I m ght not have picked up on the
shaki ng except it was in the police report that he was
shaki ng and his nother told ne he was shaking and she had
never seen himshake |Iike that before. Wen we are under
stress we shake, hence when M. Brown approached ne
earlier and I was standing there with ny arns crossed, |
said to him sonmething to the effect that | get nervous
when | cone to court and | shake. | nean, when we get
nervous we shake, that is what we do. That is simlar to
what he did in that night. Wen you have sonebody who is
psychoti c on drugs and paranoid on drugs, they usually
have a | ot of paranoia related to the law. And | didn't
find the behaviors that M. Hailey exhibited in that video
to be fearful, afraid, scared, guarded against |aw
enforcenent. | saw sonebody who was cooperative with | aw

enforcenent for the nost part. When he got in the police
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crui ser and he gets real loud and is scream ng out, just
this kind of sound, the officers |I think said sonething to
hi m about, you know, | wonder if you can stop that or calm
down or be quiet or whatever. But it was a nonent |ater
he got quiet again. The nost resistance that | saw out of
M. Hailey was when, at the end of that audio fromthe
police cruiser who took himto the hospital, he was
singing hymms, he was whistling to the birds. Wen it
cane tinme to get out and actually to go into the hospital
he didn't want to go apparently and they had to ask him
several tinmes over and over again, please, please get out
of the car, just come with ne, it is cold out here, don't
make me stand out here any longer. And eventually he went
and the record from Sel f- Regi onal shows that he was not
agitated or aggressive. His pulse was up, | think it was
117 docunented by the nurse who woul d have done his

i ntake. They did not obtain a blood pressure on him It
I's not unconmon to have your pulse elevated in a variety
of issues but it is congruent with ny retrospective

hi ndsi ght analysis as well as it could be other things.

But separate fromthat, Dr. Jones docunented a nornal rate
when he did his evaluation which tells ne that, the
readi ng that the nurse staff got, what Dr. Jones
assessnent from putting his stethoscope over his chest was

that, that is just not really an inpressive finding.
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Q Okay. And for the records at Self, there is
obviously no indication that he was actually on drugs or
hi gh at the tinme, correct?
A No. In fact, Self-Regional records --

THE COURT: M. Shaffer, how nmuch | onger do you
beli eve your direct is going to take. W may want to take
a short break, | hate to interrupt.

MR. SHAFFER: | probably have one question after this
one.

THE COURT: All right, very good.
A Dr. Jones docunents, he appears well devel oped, well
nouri shed, no distress, African American male sitting
upright in a wheelchair. He is able to get up and
position himon the bed. Cardiovascular, normal rate,
normal heart sound. Patient wll respond to his nane, he
will not verbalize any further conformation. WII foll ow
conmands, he does not appear to be responding to any
internal stimuli. Psychiatric, unable to evaluate. Dr.
Jones did not order a behavioral health assessnent consult
whi ch had he suspected or identified psychosis would be
typi cal of what is done at the energency departnent.
Q And you know that from personal experience from
working with Self, correct?
A There is a very low threshold by the psychiatric

providers as far as the ER doctors pursui ng behavi oral
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heal t h assessnent eval uati on.

Q Okay. And | actually had two nore questions. One
i's, eventually you were able to get -- talk to M. Hailey
and get a story about what had happened at that |ater
date, correct?

A Yes.

Q Now, and with this -- the only other question |I have
I's, obviously you X out cocaine and neth. These |ines,
you didn't nean to point to the actual stinulus saying

that he was on cocaine or neth at the tinme, right?

A No.

Q Just wanted to nmake sure. | know you drew the |lines
ahead of tinme, | just wanted to nmake sure that that was
not - -

A That is not drawn to scale. And if it |ooks |like

that it is not ny intent to reflect that he was on drugs
at that time because ny professional nedical opinion is
that he was not being inpacted by substances in the circle
of what | call the event.
Q Okay. And that woul d have been at the tine Marty
George died and i medi ately thereafter, correct?
A | actually | abeled the event at the time Marty George
di ed.
Q Okay. No further questions.

THE COURT: Solicitor, how |l ong do you anticipate
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your cross being. |If you feel |ike you are going to be a
little while | would like to go and take a break.

MR. BROMWN: Judge, it will probably be a little
whi | e.

THE COURT: Ladies and gentlenen, before | make a
deter m nati on about lunch, | amgoing to kind of get a
better idea of how nmuch |onger we are going to be with
this witness. Go back to the jury roomfor a break and we
wi |l get you back out and nmake a determ nation where we
are going to go fromthere. Thank you.

(Wher eupon, the jury was excused from open court for

a break.)

THE COURT: Solicitor, just rough idea, | am not
going to hold you to it but how |l ong do you think you are
going to need for cross?

MR. BROMWN: Thirty.

THE COURT: It is alnost 20 after, if we can get
finished wwth her by lunch time, by 1:00, and then we w ||
break for lunch. Let's take a break.

(Wher eupon, a short break was taken.)

THE COURT: | understand that the | awers have had an
opportunity to get with the Court Reporter. W wll deal
with that, let's go ahead and get the jury out and wap up
with the Doctor and then we can tal k about the other

later. So let's bring the jury out, please.
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(Wher eupon, the jury cane into open court at

approximately 12:29 p.m)

THE COURT: Let the record reflect the jury is back
in. Ladies and gentlenen, we are going to finish up with
Dr. Salas and then break for lunch. Solicitor, you may
proceed.

MR. BROWN. Thank you, Your Honor.

CROSS- EXAM NATI ON

By M. Brown:
Q Good afternoon, Dr. Sal as.

A Hey.
Q The first tinme we talked was this norning, is that
correct?
A Yes.

Q Okay. One of the things you nentioned to M.

Shaffer, you nentioned that M. Hailey said he hadn't
slept. | think you nentioned that kind of towards the

end, that he had not slept. Wen was that?

A He had not slept between the event and -- several
hours of the recording. So that will interval a tine from
the tinme the event happened when he was on police body cam
and stuff. | wouldn't have expected himto have had sl eep
so | wouldn't be able to assess a ni ght mare conponent.

Q Okay. Do you know close in tinme the death of Marty

George happened on Warner Road to the tinme | aw enforcenent
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got there?
A | think it was pretty proximate.
Q Now, Dr. Sal as, you nentioned your diagnosis for M.
George or M. Hailey is acute stress disorder. 1Is that
correct?
A Yes.

Q Okay. And that would occur at the tinme of the event,
right?

A No.

Q O it would be after that?

A Three days after the stressful event happens. So you
have a change in behavior. It used to be with the DSM4,
acute stress was imedi ate and wwth the DSMb it has becone
three days. So you have a stressful reaction and if it
persists for three days the third day is when you can

di agnose the acute stress disorder. And if it persists
greater than 30 days or after 30 days fromthe stressful
event, sonebody devel ops new synptons of PTSD that is when
they can qualify for the diagnosis of PTSD.

Q So he doesn't qualify for PTSD?

A He does qualify for PTSD.

Q And how close in tinme after the event did you first
neet with M. Hailey?

A | met with himon the 18th of March of 2019.

Q So approximately 12 days |later?
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1 A The event happened on the 6th, yes.
2 Q Now, you said you had a chance to review the video,
3 the body cam is that correct?
4 A Yes.
5 Q And you al so nentioned that he was able to, it would
6 take hima little bit to answer the question but he would
7 answer the question?
8 A Yes.
9 Q Li ke Warner Road, ny nane is Mark Hailey, sir.
10 A He woul d answer sonme of them | think sone of them
11 there was a | ot |onger
12 Q So his nmenory was working at that tine?
13 A That's not an assessnent of nenory per se, that's
14 i ke knowi ng how to tie your shoes, great nmenory, the
15 ability to know your nane is sonething that you are not
16 relying on what | ate for breakfast this norning. You are
17 not relying on short term immedi ate. Warner Road m ght
18 be nore of an imedi ate recollection.
19 Q And Marty GCeorge, the name?
20 A Yes.
21 Q You al so nentioned that -- so acute stress disorder,
22 the trauma would be -- would be after the event, right,
23 his reaction would be after the event?
24 A Right. You can't have a stress reaction when you
25 don't know that you are stressed. So you have the event
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and then you have a reaction.
Q Now, you mentioned you were able to talk with his

not her, Loretta Hail ey?

A Yes.

Q And you have reviewed the video footage?

A Yes.

Q Did you hear in the video footage, when officers

asked Ms. Hail ey, does he act |like this before, does he
have any other nmental health issues?

A Yes.

Q And Ms. Hailey said no?

A She said that he doesn't have the nental health
history, | don't recall how they were asking it at the
time, | don't remenber if she was saying he hasn't acted

i ke that before or not. But she spontaneously put out
there his substance abuse, that's true.

Q And that he only acts like this when he is high?

A | don't renenber that that is exactly how she said
it, I would have to replay the video to see how she
characterizes it. But there was a rel ationship that she
made between his current behavior was not his norm and
that she has seen himnot function his normal when he is
hi gh.

Q VWhen he is high?

A Correct.
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1 Q And also in reviewing this case, in the video did you
2 al so hear about his behavior the day before?
3 A Yes. So his nother had not seen himthe day of
4 because, | think sonebody |eft the house, | don't know who
5 | eft when. But one of them was asleep and one of them
6 |l eft and they didn't have any interaction of that
7 particul ar day. There was sone |ay person qualifications
8 about hi m bei ng paranoid and not acting right. And what
9 that amounted to was a summati on of he was in an up and
10 nove out and didn't really have a plan of where he was
11 going to go, it just was a | oosely organized plan, didn't
12 make sense that he was, "tal king out of his head".
13 Because it didn't nake sense what he was sayi ng for what
14 the famly thought would be part of his normal behavior
15 Q And that would have been his aunt, right?
16 A | think that was comng fromhis aunt.
17 Q His aunt and then also his nother, that he had |eft
18 the day -- he left on March 5th before she was up, about
19 7:30 in the norning. Does that sound famliar?
20 A Yes. And | think he had seen his aunt on the day of
21 because he went and ate with her at Hardee's where she
22 wor ks.
23 Q Were you al so aware that he was tal king about three
24 dots, seeing three dots on the way into town on March 5th?
25 A There was a | ot about the nunber three having
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signi ficance.
Q Wth three dots?
A | don't recall the three dots specifically, quite
honest|y.
Q Do you al so renmenber hearing in the videos, talking

with the famly. The reason why Loretta Hailey cut his
phone of f?

A I renmenber the explanation was that he had been rude
to her in sone formor fashion, they had had a

di sagreenent. | don't recall what the disagreenent was
about. But I know from M. Hailey, his reflection on that
was that his nother should have cut his phone off because
he was very rude to her. And he, in hindsight, thinks
that she should have cut his phone off and he wanted to go
to the pawn shop so he could get noney to have his phone
turned back on in anticipation that she was seriously
going to cut his phone off.

Q Are you famliar that he accused his nother and aunt
of putting roots on hinf

A Yes.

Q And he was thinking that his aunt and nother were
against him out to get hinP

A Yes, they didn't want for himwhat he wanted for

hi nsel f.

Q Whul d you say that is paranoid, that sonebody is out
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1 to get you?
2 A Not necessarily. It depends on the context and the
3 extent. So when soneone is paranoid, it is going beyond a
4 normal extrene. | do think that he is odd and eccentric
5 in functioning on the paranoid side of life. | think that
6 is just, that is his character, that is his personality,
7 that is his conposition. But the dialogue that his aunt
8 and his nother were referring to in the video, where they
9 are trying to make sense of his behavior and they don't
10 really know how to nmake sense was an application of what
11 woul d be the nobst obvi ous answer which is, he uses drugs,
12 he is on drugs, nust be. Because just |ike Dr. Jones,
13 they don't consider an alternative.
14 Q In your review of this case, did you speak with
15 anybody that he was with, after |eaving his nother and
16 aunt that afternoon about what he was doing and his
17 behavi or ?
18 A | spoke with Dr. Jones about his docunentation but I
19 did not speak with himdirectly about his assessnment for
20 two reasons. Most paranount, is that at the tine when |
21 spoke to Dr. Jones | didn't have witten consent, | have
22 verbal consent fromM. Hailey to be able to speak with
23 hi m but didn't have witten consent. And nunber two, |
24 have no expectation that Dr. Jones is going to renmenber
25 M. Hail ey.
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Q Well, Dr. Jones was in after the event took place. |
am tal ki ng about the night of March 5th into the early
nor ni ng hours of March 6th, did you talk to anybody that
was around M. Hailey at that point?

A | did not talk to his aunt, | talked to his nother.

| did not talk with the people that he identified and I
did not reach out to the victins famly or anything, | did
not reach out to the officers.

Q So you don't know what he was doing that night?

A | know what he told ne.

Q And what was that?

A He told nme that he was at sonebody's else -- this is
a convoluted story, this is not ny story so it's -- it's
very convoluted. He was at M. George's house and he had
taken his belongings with intent to stay there for a short
anmount of tinme but |onger than a few hours because he
wanted to be away from his nother because he felt |ike she
wasn't letting himout of the house and he wanted to be
away fromthat. And M. George wanted to go to Abbeville
and M. Hailey had reason to believe that that would
relate to a drug deal, he didn't want to participate in
being in a vehicle with what he, M. Hailey thought was
going to happen with this trip to Abbeville. So M.
George took himto sonebody el se's house and dropped him

off there with sonme other people who, one of themhad to
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go wash clothes at sonebody el se's house. So they go from
there, he goes with the person to wash clothes off of a
different |ocation because the person at that house wanted
to go to Anderson and party and he didn't want to do that.
So he is over washing clothes with sonebody, at sonebody
el se's house which actually put himback in closer
proximty to M. George's residence. And then they end up
goi ng back to the house where he was waiting while this
trip to Abbeville was going on. And then M. George cane
with his wwfe, his wife driving the car, M. Ceorge is the
passenger to pick up M. Hailey and then go back to M.
George's house where M. Ceorge says, you're not staying
here, | amgoing to take you hone. M. Hailey went to
retrieve his belongings and M. Ceorge's wife stayed at
the house. M. CGeorge went to retrieve his bel ongi ngs
fromthe bathroom and then get back in the car where M.
George told himto sit in the back even it was just the
two of them

Q Now, the question would be, did you talk to any of

t hose people he was with that night on how he was acting
and different things he was sayi ng?

A No.

Q Okay. Are you famliar with potential drug use that
ni ght upon M. Hail ey?

A Yes.
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Q So what you are saying in this diagnosis is he could
have been doi ng drugs?
A What | am saying is that he could of had substances.

If you were to check a blood | evel or urine drug screen,
i f you found sonmething positive, in ny brain | still woul
have been processing why is it positive and how does that
apply to what is going on.

Q Now, if sonebody had been doi ng drugs, say

met hanphet am ne or a conbination of drugs for a |ong
period of tinme |eading up to March 5th and March 6t h,

coul d that person exhibit hallucinations?

A Yes.

Q Vi sual and audi o hal | uci nati ons?

A Yes and ot her hallucinations. They usually have a
| ot of tactile hallucinations as well. A lot of weight

| oss because they quit eating, these are stinulants, they
rev you up. A lot of themare simlar in chem cal
conposition as diet pills. They are stinmulants, | nean
they do rev you up, they suppress your appetite. And if
it is chronic I ong ongoing drug use you woul d expect al so
to see a weight loss. Sone |evel of malnourished

appear ance, you woul d expect to see picking of the skin,
restl essness that is not a stretching of the arm
extending it |like what we saw himdoing in the video and

not the fine trenors of holding the Bible and shaki ng per

d

a
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se. But you get pacing, you get this internal energy and
you can't get rid of it and you are just back and forth,
back and forth and back forth.

Q Internal energy if you are on drugs?

A Internal energy if you are on uppers.

Q On uppers. Well, saying that, the internal energy,

are you famliar with -- again, you watched the video,
right?

A Yes.

Q Body cam Do you renenber him saying roughly between

four mnutes and 30 seconds and five m nutes and 30
seconds in this video that the energy was out of my m nd
and | heard hinP

A | do. | renenber saying sonething that does not
refer to his internal energy. He is using the term
energy, as it were relates and applies to a force of
nature which you al so hear himrepeat several tinmes in the
video. And a negative energy force as if sonebody was
experiencing God as a positive energy force, that there
was a negative energy. There was -- use of words and
term nology that in and of thenselves sound weird and odd
and you cannot apply a rational non-odd and eccentric
brain to the interpretation of an odd and eccentric brain
because you are not comng fromthe sane wave | ength.

Q Okay. But just to be clear, M. Hailey is conpetent,
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he is not insane?
A Correct.
Q And there was al so anot her statenent where he says,
hal l ucinations, | couldn't reckon with it.
A | don't renmenber specifically where that one was.
Q It was right after the energy was out of ny m nd and
| heard himand synbols | was seeing, | was hallucinating.

| can't play these ganes no nore. And then after that,

hal | uci nations, | couldn't reckon wth.

A When he described to ne related to spiritual
experience, and | want to be very careful about going into
t he event because that is not for me to pass judgnment on.
But what he described for nme was related to reading nature
in the monments riding down the road before the event
occurs and trying to make sense of what happened in that
car and his words to ne related to his physical body being
separate fromhis spiritual body which was not a psychotic
process as far as schizophrenia and hal l uci nati ons. But

it was his description of a spiritual belief system
applied to an event.

Q Now, but that woul d have been before the traumatic

event, right?

A That was related to the traumatic event directly.
Q Now, you did nmention to M. Shaffer, you nentioned a
m rage, that sonetines you can see -- during the desert
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you can see a water hole and a cactus but it m ght not
actually exist. You also nentioned, | think, distorted
views. So at this tine could he have been seeing

sonmet hing that was not firmy grounded in reality?

A At which time?

Q Goi ng down t he road.

A Going down -- | don't know that his brain at that
time was reading in the sane reality that the rest of the
wor |l d w thout those odd and eccentric beliefs hold.

Q So he coul d have been seeing stuff that was not
actual | y happeni ng?

A He told nme he was not seeing things that were not
there. Like in his mnd, even when | asked sonebody who
I's psychotic, are you hearing things that aren't there,
are you seeing things that aren't there. |[If they answer,
yes, that gets nme to the next question which is, what is
it. And sonetines the answer is a very real, | am hearing
that too but | have a different concept of what it is.

And sonetines it is |like, oh yeah, you are not on the sane
playing field that | amon right now And he has not
experienced or at | east he has not endorsed auditory and
vi sual hallucinations when | have interacted with him for
any of those three interviews, when | interviewed him

Q Well, the night he was arrested you nmentioned an

auditory hallucination. Do you renenber that?
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A | don't.

Q This was at the six mnute, 40 mnutes; six mnute,
42nd mark, while he is sitting on the couch. Wat | heard
yesterday took nme right over to that spot. | never heard

nothing in my life that sounded |ike that --

A | do renenber now that you nentioned that.

Q -- he heard the day before.

A He talks to nme about that. | amlooking to see if |
wote it down specifically. It is hard for ne to wite

and interview at the sane tinme. But he believes he has a
gift fromGod on the inside. Everything is init's place,
everything has it's place. The color red has a | ot of

synbolismfor him

Q And that woul d have been things he was also -- the
synbols he was -- prior to this event?
A Yes.

MR. SHAFFER: Your Honor, | would ask that he all ow
the witness to conplete her answer before he asked her
anot her questi on.

THE COURT: Okay. If at any tine, Doctor, you
bel i eve that you are not being allowed to give your ful
answer just let us know that. Ckay.

W TNESS: Ckay.

THE COURT: Thank you.

A VWhere were we?
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Q I think the synbols prior to the event.

A Right and | think you were tal king about sonething

related to he had heard -- he had never of heard
sonet hi ng.
Q That's right. What | nentioned about the six mnute

and 42nd mark in the body cam of Janes Bonetti, while he
Is sitting on the couch he says, what | heard yesterday
took nme right over to that spot. | never heard nothing in
ny life that sounded Iike that.

A | think that M. George was referring to --

Q M. Hailey?

A | amsorry, yes, M. Hailey. Thank you. M. Hailey
was referring to, well, the good Lord hel ped put sonething
in my path. And so M. Hailey left to go for a walk up
the path and he found three or four arrow heads which,
again, he is a nerchant of the land so he relies on the

|l and to give himthings so that he can go pawn them for
noney or sell themto individuals for a source of incone.

| think that is what he was talking to or referring to.

But there was, in the time period beforehand, these quasi
psychotic very bizarre ideas. Wen you talk with M.
Hai | ey, he conceptualizes themfromhis spiritual being in
exi stence which neans you have to put a hei ghtened

t hreshol d on consideration of a bipolar and

schi zo-affective type diagnosis because there is a | ot of
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hyper-religiosity that goes with those things. Wat |
have found in talking with himand those very distinct for
what his experiences are, it may take hima long tine to
get there and sonetines | think he does and sonetines |
don't think he does. But in hindsight he can reflect on
sonet hi ng and say, you know what, that probably, | don't
know what it meant or didn't hold the neaning that I

t hought of at the tinme when it was happening. But it
takes a |l ot of processing for himto get to that point.

Q So you said just now, in hindsight as he is
reflecting back on things that it probably didn't nmean or
maybe didn't appear to be sonething he thought it did at
that tinme. |s that what you said.

A Correct. There are still sonme things that he
bel i eves hold neaning. He is still trying to help ne
under st and sonet hi ng about sone pink and bl ue rocks that
have synmbols on them And | don't know what you are

tal king about, | don't know.

Q Speaki ng of pink and blue, in that video when he is
being transported to the hospital, did you catch him

sayi ng anyt hi ng about pink and bl ue ribbons?

A | did. And he nentioned that to ne in one of the
i ntervi ews.
Q Now, going back to that six mnute, 40 second mark,

what | heard yesterday took ne right over to that spot.
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Do you renenber what the questions were prior to that from
hi s not her ?

A | don't recollect.

Q About Warner Road?

A | don't renmenber

Q That was all right there together, you don't dispute

A No, | don't dispute what's on the video.

Q Okay. But, again, acute stress disorder would be
after the event, correct?

A Correct. So it had no bearing on the event itself.
Q So before the event his actions or deneanor woul d be
attributed to sonething el se?

A Correct.

Q Per haps drugs?

A Par don?

Q Per haps drugs?

A | think that his history points in the direction that
you have a substance abuse problemwth M. Hailey. It
was, there were tinmes when it was a |lot nore intense and
his use after his sister's death had becone a |lot |ess

I ntense, nore sporadic. But across the board what | found
was sonebody who has an odd, strange, eccentric, bizarre
personality where he takes a nore guarded stand on

interpreting life. Because the explanations that | got
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fromunderstanding, it is hard for ne to see nmy own graft
up there, the angle on that --
Q If you need to step down.

THE COURT: O you can maybe hand it to her.
A Thank you. So the odd and eccentric personality and
the drug use that is before this particular event, the
drug use he tells ne has not continued after his sister's
death at the sane intensity that it had before his
sister's death. But he had used drugs subsequent to her
death and that was a two-year tinme period fromwhen his
sister died until this event. And that after the event, |
am not naive enough to think that there is not an access
point for drugs in the detention centers. He has not been
usi ng drugs for what he tells nme his behaviors are not
congruent with substance use and | don't see concerns in
the nmedi cal records fromthe detention center about
substances. So what we are left with is somebody who has
t hese odd, weird perspectives before the event and
continues to have odd, weird, strange perspectives after
the event which is not explained by drugs, not expl ai ned
by PTSD, schi zophrenia, bipolar, schizo-affective. It is
not anything other than his personality.
Q And his personality is sone of the things he would
think or actually happening, would you agree that a | ot of

this is a reasonabl e prudent person of ordinary firmmess
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m ght not agree with it, what he is saying or what he
bel i eves?
A To the extent that --

MR. SHAFFER  Judge --

THE COURT: Wit a mnute, Doctor, | got M. Shaffer
st andi ng.

MR. SHAFFER: Can we approach

THE COURT: Sure.

(Whereupon, a bench conference was held in the

presence of the jury but out of the hearing of the

jury.)

THE COURT: Solicitor, you may want to repeat that
guesti on agai n.
Q Dr. Sal as, again, you nentioned that M. Hailey could
have distorted views or what he is seeing or what he is

going through in his head is really not grounded in

reality. |Is that correct?
A It is distorted that it is not nmi nstream beli efs,
yes.

Q Okay. And with that, generally speaking, in your
opi ni on sonme of these beliefs based on his personality,
woul d a reasonably prudent person of ordinary firmess and
courage have entertained the sane idea?

A No. So for exanple, with the fence post. | would

not have found significance in neaning between fence post
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on one side of the road standing up and down, holding a
meaning for me as | amdriving down a dirt road and they
are leaning on the other side. But that doesn't really
matter to ne. But what it doesn't mean that if you cone
up here and punch ne in the face do I think that has
anything to do with thinking that | have been attacked and
now being attacked, being a paranoid basis. No, there is
sone things that you woul d have that is very congruent

wi th what everybody el se is seeing. But the issue is that
I mght think, well, | should have interpreted those fence
post to nean sonething was getting ready to happen. |
shoul d have read nature better than what | did.

Q O as far as sonething was not going to happen?

A VWho knows.

Q Who knows. Now, you nentioned also the traumatic
stress, you nentioned that he witnessed the event, he
woul d al so becone di sconnected or avoid people. Based on
talking with the famly and him was that said to you
before that he al so avoi ded peopl e and di sconnected prior
to the event?

A He at tinmes was isolating. | don't knowif you woul d
call that disconnecting but essential isolation, essentia
wi t hdrawi ng with sonething that woul d happen when he was
on drugs. What that neans is that, of course what woul d

normal |y cone out in interactive people, when he was on
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drugs he was in his roomand not with the famly. He just
didn't intermingle, he didn't spend tinme around them he
went off on his own or he stayed in his room when he was
hone.

Q So when he was doing drugs he would isol ate hinself
to his famly but they wouldn't see what he was doi ng?

A Correct.

Q Goi ng into anot her roonf

A Correct or not be at hone.

Q And, again, you haven't talked to any of the people
that were with himthe night before, early hours before
this event?

A | did not.

Q To |l earn of his denmeanor or behavior?

A | did not.

Q O what they potentially w tnessed?

A No.

Q So you can't say definitively that drugs didn't have

an affect on himleading up to this event?

A | can't say that there is a -- there is not sonebody
who wi Il say that they didn't see himusing drugs because
there is probably sonebody who will say he was using drugs

because he was around peopl e who used drugs. But what |
can say is ny assessnent has consi dered substance use,

i ntoxi cation and wi thdrawal for what | have observed in
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that period of tinme immediately foll ow ng the event for
what is captured on police body camand the tinme that has
unfol ded since then. Drug use does not explain the
behaviors to why he is weird and odd and not his nornal
self for what you capture on the body cam
Q Coul d there be overlap sonewhere with drugs and acute
stress disorder?
A There can be. There are people who, they could have
a stressor and a traumatic event and they are on drugs and
they still have a traumatic event and end up with an acute
stress disorder.
Q Agai n, hallucinations can occur and hear voices on
drugs, that could be a synptom of drug use, right?
A Yes. Hallucinations can be a synptom of drug use,
absol utel y.
Q And, again, M. Hailey is conpetent?
A Yes, he is conpetent.

MR. BROMWN: | beg the Court's indul gence.

THE COURT: Sure, take your tine.

MR. BROMN: No further questions.

THE COURT: Okay. M. Shaffer, any redirect as to
any new matters brought out by, on cross?

MR. SHAFFER: Yes, Your Honor.

REDI RECT EXAM NATI ON

By M. Shaffer:
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1 Q Qobviously we tal ked about the fact that you are a
2 subst ance abuse expert and you have had quite a good bit
3 of experience. The Solicitor asked you about a drug
4 overlap or overlap of drug use contributing to this as
5 well. Do you have -- while you can't definitively say it
6 didn't happen, do you have any evidence that drugs
7 contributed to this incident?
8 A | understand why sonebody woul d consi der drug use for
9 what they observed in the time period afterward. But what
10 happened afterwards, in ny opinion, is not related to drug
11 use.
12 Q Okay.
13 A | don't find evidence of intoxication, |I don't find
14 evi dence of wi thdrawal s when you put that whole tineline
15 t oget her.
16 Q Ckay.
17 A The only way how you can nake those types of
18 conclusions is by considering the before, the during and
19 the after.
20 Q Okay. The Solicitor also asked you about what M.
21 Hai | ey said. And then you told part of what he said to
22 you and then the Solicitor asked you anot her question.
23 What did M. Hailey -- what was the rest of what M.
24 Hail ey said to you.
25 A Which tinme, | amsorry.
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Q OCh, about the event, about the events |eading up to

MR. BROMWN: Judge, | object to this question.

MR. SHAFFER: Can we approach?

THE COURT: Yes.

(Wher eupon, a bench conference was held in the

presence of the jury but out of the hearing of the

jury.)
Q These cultural religious things that you talked
about, | think you said sonething about roots. Can you
expand on what exactly you are tal king about and why you
consi der that not nental illness as opposed to a cul tural
religious type thing.
A There is a geographic region which we live in, a
concept that a person has a root put on themwhich is, |
could say you wonged ne, | don't |like you and I am goi ng
to put a root on you. And that is not psychosis from
drugs, it is not psychosis from schi zophrenia, bipolar or
anything else. It is because you believe that the use of
roots to bring msfortune or a fortune on sonebody else is
sonething that is very real and possible.
Q Okay. The signs that M. Hail ey discusses, you don't
characterize themas hallucinations, is that because they
are grounded in reality or alie?

A A hal l uci nati on cones where there is no trigger of --
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it comes frominpaired to wong inspiring over excitedly
inside -- there is not an altered perception. So for
exanpl e, |ast week sonetine M. Hailey thought that he
heard birds over the top of the Court House. That is not
a hallucination in that in proximty to when that was
happeni ng there was an auditory sound that was attri buted
to like the air-conditioning unit com ng on or sonething
maki ng a sound. And for himhe took it to nean sonething
t hat nobody el se would have taken it to nean. So that is
not an hall uci nati on because there was a trigger that was
m sinterpreted and m ss-applied and the context of what he
believes which is when | amdistressed | can call for the
birds or the birds will cone to nme and | can conmmuni cate
with the birds to reduce ny stress. And this happened at
a time that the videos were being played which is very
congruent with a PTSD reaction when you are faced with
your stressor you begin to have opportunities that you are
nore likely to have this type of distress occur. It is
very different than, | am hearing sonebody talk to ne, |
don't recogni ze the voice or the voices and there is no
expl anation for why | am m sperceiving sonething. It is
not a preceptial disturbance because | see this piece of
paper and | think that piece of paper is a green alien.
That is not a hallucination. An hallucinationis, is |

see green aliens sitting up there in those enpty seats and
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they are enpty.
Q Okay.
MR. SHAFFER: May we approach, Your Honor?
THE COURT: Sure.
(Whereupon, a bench conference was held in the
presence of the jury but out of the hearing of the
jury.)
MR. SHAFFER: No further questions at this tine.
THE COURT: Anything Solicitor in recross as to any
new matters brought out in redirect?
MR. BROWN: Just briefly, Your Honor.
RECROSS- EXAM NATI ON

By M. Brown:

Q M. Shaffer asked you about cultural religious
things, that that wouldn't be considered a nental ill ness,
it could be where sonebody actually believes, | think, the

exanpl e was roots. Can bring msfortune or bring fortune.
Is that what you sai d?

A Correct.

Q And in this kind of a different view on |ike roots or
even you said like religious issues, that he could have a
different view of that. |Is that right?

A He can have a different perspective and

I nterpretation?

Q Yes.
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1 A I n nost people. Yes.

2 Q Okay. So in reading scripture he could interpret it
3 as sonething conpletely flipped to what the whol e cont ext
4 woul d be. Is that correct?

5 A Peopl e interpret scripture however they interpret

6 scripture.

7 Q You nentioned hallucinations. M. Shaffer asked you
8 about hal lucinations. And you said sonething is

9 triggered, overexciting part of the brain or the brain is
10 bei ng overexcited. Explain that again.

11 A So there is parts of the brain that -- like in

12 Par ki nson's di sease. You have extra rel ease of dopam ne
13 in a very specific area of the brain. And that creates
14 t he changes that you see in sonebody havi ng Parkinson's
15 synptons, where they are shaking and they nornally

16 woul dn't shake. They have a hard tine wal ki ng and t hey
17 normal ly wal k very fluidly, don't fall down, now they are
18 having problens with that. That sane transmtter of

19 dopamine in a different part of the brain but still close
20 in proximty, when it gets too nuch in that particul ar
21 area can lead to hallucinations. So there is a neuronal
22 chem stry, the nerves have a chem cal property that make
23 the hallucination, not a msinterpretation of the chair
24 right here or the box of tissues or | amsitting here.
25 There is sonmething in nmy brain that is making ne see
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sonet hing where it is just space and silence. It is not
comng froma msinterpretation of perceptual disturbance
froma real now

Q It is just conpletely nade up?

A It is just in the brain and they hear it and another
person has no concept of what they are tal ki ng about
because it doesn't exist.

Q You nentioned, so an exanple you say sonebody with

Par ki nson's and dopam ne, the dopam ne affects a different

part of the brain could cause hallucinations. |Is that
right?
A Yes. And in Parkinson's, especially towards the end

stage of the disease process you get hallucinations.

Q Now, expl ai n how net hanphetam ne and dopam ne all
wor k t oget her and how t he net hanphetam ne or actually the
brain stops creating dopamne. |Is that correct?

A The net hanphet am ne, the dopamine is a very
transmtter of satisfactory conponents, the pleasures
speaking as well. So it hits on the dopanmine and it is
li ke, oh, that felt good. And so | want nore and | want
nore. But in doing that in a different roomof the brain
and we are getting the hallucination inpact fromlike the
Par ki nson exanpl e, but because there is overlap it creates
the auditory, visual hallucination. But typically

speaking there are certain types of hallucinations and
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this what nost people wouldn't know is that tactile

hal | uci nati ons are things we usually forget about. And
that is | feel sonething on ny skin and you get a
sensation under the skin that leads to nothing is there
but sonething is perceived and so they have all of these
skin issues contributed as well. So aside if you use
needl es and you have got IV |lines and where peopl e have
hot bl ood vessels and track marks and everything of how
they would want to use, you would al so have a | ot of skin
i nfl ammat ory responses from sonebody pi cking and
scratching of their skin. | have even seen people who
shave every ounce of hair off their body, been to the
dermatol ogist to try to figure out what was w ong.
Because the hallucination that type get is not limted to
auditory and visual, it gets into this other conponent of
attack tactile hallucination.

Q Where they see stuff on their skin or hand?

A They feel it. And in addition to -- like I have had
peopl e who, they pull their sleeve up, it is shaved. And
normal ly it wouldn't be. Now, you see that? No, | don't
see that. Well, | can tell you that | can see it and |
feel it. That feeling at part is the tactile

hal | uci nati on. They see it -- part is the visual

hal | uci nati on.

Q And, again, people that do net hanphetam ne can have
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t hese hal luci nati ons based off of their use?

A Yes.

Q Okay. And you al so nentioned that sonebody with
acute stress disorder, what they are hearing is sonething
different than, |ike you just nentioned, if the chair is
actually there, there is a difference in reality to what
they are seeing. But if they are hallucinating on drug
use or sonething like that, affecting another part of the

brain, they can be seeing sonmething that is really not in

t here.

A For acute stress disorder?

Q No, for let's say drug use.

A For drug use you can see sonething that is not really
t here?

Q I am aski ng you.

A Yes, the answer is yes. |If it is drug use you can

see sonmething that is not really there. Were it applies
to acute stress disorder, is that it relates to the
trauma
Q No further questions.
THE COURT: Thank you, Doctor, you can step down.
(Whereupon, the witness stepped off the w tness
stand.)
W TNESS: My | be excused?

THE COURT: Just have a seat out in the audience if
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you don't mnd for a m nute please.

W TNESS: Ckay.

THE COURT: Thank you. Ladies and gentl enen, we have
kind of gone over a little bit. W are going to go ahead
and break for lunch and I want you back here at 3:00
o' clock. Renenber all of ny instructions and were to go
to a public restaurant make sure your badge is visible.
Have a good lunch and we will see you back at 3:00. Thank
you.

(Wher eupon, the jury was excused from open court for

a lunch break.)

THE COURT: M. Shaffer, you are wanting to, we wll
do this after lunch, we are not going to do it now but you
are wanting to proffer some testinony fromDr. Sal as?

MR. SHAFFER: Yes, sir.

THE COURT: And it is related, let's nmake sure we are
all on the same page. W had several sidebar conferences
and | think you wanted to elicit fromthe Doctor
specifically what M. Hailey told her as related to the
event and his position that he acted in self-defense?

MR. SHAFFER: Not exactly it, | wanted her to finish
t he question about the events that led up to it, that the
Solicitor cut her off from The other thing I wanted her
to do, | was going to ask her a question sinply about

whet her or not she believes that the fence post led himto
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commt this offense which I think is a question of fact
that -- | think it is an opinion that she can give.

THE COURT: We will take your proffer and ny concern,
as | stated in sonme fashion when you were at sidebar, that
| didn't want any testinony from her that would vouch for
the credibility or believability of M. Hailey as to his
testinony that is expected to come about in this case.
had the perception that that was going to be an issue.
Now, with the proffer that you give with Dr. Salas, if it
turns out it is not a problemthen | will Iet you recal
her in front of the jury. But based upon what | have
per cei ved that you were wanting to do with the Doctor, |
felt that was going to run afoul of her vouching for his
credibility. But we wll take --

MR. BROWN: Judge, one thing, | stopped intentionally
on that because we have not heard himtestify yet and |
don't want there to be kind of -- we have not heard
exactly what happened. And it would be ny take, | said
that, asked her a question to the events leading up to the
event. And I think we satisfied that when they |eft the
house and that is why I cut her short. So | think
anything after that really is going outside the question
of ny cross-exam

THE COURT: We will take her testinony, let's try to

get back together by 2:45 and give us a little tine to

761




762

967
1 hear fromher. And then we wll see. And, again, if
2 after | hear her testinony on that and | feel like it is
3 not an issue then | will let you recall her and have her
4 -- | just didn't want to run afoul of what we all know
5 that, you know, an expert cannot vouch for the credibility
6 of their, well anybody in the case, victim defendant,
7 what ever. Okay.
8 MR. SHAFFER: Your Honor, to that point, just so you
9 know what | amthinking in advance of it. M thought is
10 that she certainly isn't going to vouch for the
11 credibility. | think that she can relay and this is sort
12 of to the first issue and not to the second one. But the
13 first issue, I think -- the first sidebar we had | said
14 that, | wanted her to finish the Solicitor's statenent.
15 It is my belief that she can't vouch for the credibility
16 but that doesn't mean that she can't disclose what was
17 actually said to her in the basis of an expert opinion.
18 THE COURT: Well, | think -- yeah, naturally you are
19 not going to say, Doctor, you believe M. Hailey. | know
20 you are not going to ask that. But by her repeating what
21 he told her and that is what he testified to in this case,
22 I think would have the effect of her vouching for his
23 credibility and that is why | don't want us to run afou
24 of that. Again, you ask her anything you want to ask her
25 i n-camera and then |l et ne nake that determ nation. Ckay.

762




o 0 B~ W NP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

763
968

MR. SHAFFER: Thank you, Your Honor.

THE COURT: Let's try to get back about 2:45. Okay.
Do we need to go ahead and address the issue of Sonny Cox,
my Court Reporter has told nme that she was able to | ocate
what was asked of Joni Kitchens. She didn't tell ne what
was in the transcript but both of y'all, both sides have
heard that. Did M. Shaffer put Ms. Kitchens on notice as
to what he understood she told the coroner and she
continued to deny that?

M5. SUMNER:  Your Honor, yes. M. Shaffer does ask
Ms. Kitchens if she told Sonny Cox the 1:30, 2:00 o'clock
timefrane. He does not ask her to review the report or
acknow edge, he doesn't nention that there is a report
that says that. He does ask her from1:30 to 2: 00
o' cl ock.

THE COURT: Okay. | amgoing to find that is
sufficient notice to where the Defense can call Sonny Cox
on that one limted issue, even though he didn't nention
anything about a report, | think it is enough notice to be
able to do that. Okay. Everybody have a good | unch and
we W Il see you back at 2:45.

(Whereupon, a lunch break was taken.)

THE COURT: We are back on the record and | believe
the first item of business, we are going to take sone

I n-canmera testinony from do you pronounce it Salas or
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Sal as?

W TNESS: Sal as.

THE COURT: Dr. Sal as, cone around please, ma'am you
are still wunder oath.

| N- CAVMERA EXAM NATI ON

By M. Shaffer:
Q Dr. Salas, the State asked you what Mark had told
you about the stuff leading up to the actual shooting.
And wi t hout tal king about the shooting, |I know you tal ked
about stuff prior to himgetting on that road, that Wrner
Road. Could you tell us the remai nder of your answer to
t hat questi on.
A | don't renmenber where | started or where | left off.
Q | think you had left off right around the time, right
bef ore he got on that road.

MR. SHAFFER: |s that a correct characterization,
Yat es?

MR BROMN: | think I had stopped after he got in the
car and they started driving.

MR SHAFFER:  Okay.
Q So | guess | want you to pick up fromthe tinme of the
car until right before the actual shooting, what he had
i nformed you about it.
A He told ne about, on at |east two occasions, fromtwo

different interviews. | amlooking to find that. | think
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that was on the first interview when | was | ooking at ny
notes earlier

THE COURT: Do you m nd renoving your mask, Doctor
pl ease.

W TNESS: Certainly.

THE COURT: Thank you.

WTNESS: | amused to wearing them now.
A This is after going to wash cl ot hes?
Q Yeah.

A Okay. This is after Mark and Marty are out riding in
the car?

Q | think it is when Mark and Marty are out riding in
the car, yes.

A Okay. | will just start reading what my notes say
and tell nme if | need to fast forward. Mark put all of
his stuff in the back seat. Marty cones out driving,
Marty's wife did not cone out. | said, Marty, what's
going on. Thought sonething ain't right. Mark said he
needs to go by Debbie's and get his phone. Mark had |eft
hi s phone at Debbie's while they were going to wash
clothes. And | can't recall if Mark was picked up at the
cl ot hes washi ng house or back at Debbie's.

Q Okay.

A Went back fromthe clothes washing episode to Marty's

house. And then fromthere it was just Mark and Marty in

765




766

Amanda Sal as - In-canmera by M. Shaffer
971

o 00 B~ W NP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

the vehicle needing to go to Debbie's to get the phone.
Went over there, pulled up, no lights on. Did a Uee,
(phonetic). He thinks the Uee, "shady." They go out into
the country, | know things happen bad on that road. He
sai d sonet hing about the Holy Ghost. God told him "you
shall not be noved". Mark told Marty to stop the car.
Marty was tal king on his phone, "but | don't think he was
tal king to nobody.”" And then | don't think you want ne to
read farther than that.

Q Okay. And right -- and the reason | wouldn't want
you to read further than that is that goes into

sel f-defense, correct?

A Yes.
Q Okay. So and that woul d conclude the first question
| suppose.

THE COURT: That would be for purposes of where you
felt like Solicitor Brown cut her off and she didn't
finish her answer.

MR. SHAFFER: That's correct, Your Honor.

Q The second matter | was going to ask you about is
that you nentioned that there were, that he had assigned
sonme nmeaning to sonme | eaning fence posts, correct?

A Yes.

Q And you are obviously an expert in forensic

psychi atry, correct?
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A Yes.
Q Do you think that the fence post, in your opinion, do

you think that the fence post |eaning contributed to the

shooti ng?
A No.
Q Okay.

THE COURT: \When you say fence post, what was the
third word after fence post?

MR. SHAFFER: Leani ng.

THE COURT: Huh?

MR. SHAFFER: Leani ng.

THE COURT: Leani ng?

MR, SHAFFER:  Yes.

THE COURT: Ckay.
Q And it is fair to say that your opinion involving --
A | amsorry, | just processed that. D d you say did
the fence post contribute to their leaning or to the
meani ng?
Q Oh, no, no. | amsorry. The fence post |eaning, did

that contribute to the actual shooting?

A No.

Q Okay. Wuld you agree that there was an intervening
cause that --

A Yes.

Q Okay.
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MR. SHAFFER: No further questions, that would be the
extent to what | planned on asking.

THE COURT: Solicitor, do you have any problens wth
the first thing as far as reciting what Mark told the
Doctor when they got out to the Warner Road and then
stoppi ng and not going any further with that. Do you have
any problenms with that?

MR. BROMN:. Wth the first part of it?

THE COURT: Yes.

MR. BROMN. \Where it says --

THE COURT: W have got three parts as | see it.
First is that where M. Shaffer believes that, and it
doesn't matter, believes where you cut her off and you
just wanted her to finish what Mark told her about what
took place up to the tinme of the shooting. And she knows
where to stop. Do you have any problens with that?

MR. BROWN. | think where she stopped was Mark told
Marty to stop the car, he was on the phone.

THE COURT: Yes, and stopped there. Do you have any
probl ens | eading up to that.

WTNESS: It was actually a statenent after that, |
did read.

MR. SHAFFER: Tal ki ng on the phone tal king to nobody.
O | don't think he was tal king to nobody.

THE COURT: Right.
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WTNESS: That is where | stopped reading.
THE COURT: Do you have any problens with that?
MR BROWN: | don't think that has -- | don't have

any problemw th that.

THE COURT: Don't have a problemw th that. Ckay.
The second thing, fence post |leaning. You are actually
meani ng where he sees fence post, they are --

MR. SHAFFER: Yes, Your Honor.

THE COURT: Over to one side. And you asked Dr.
Salas did that contribute to the shooting.

MR. BROMWN: | would have an issue with that.
Honestly | don't know how she can say that didn't have --
that contributed or didn't contri bute and we don't go any
farther without the self-defense. | just think that would
be nore inproper than tal king on the facts of the case.

THE COURT: Al right. And the third, what was the
third thing, M. Shaffer.

MR. BROMWN: The intervening cause.

THE COURT: There was an interveni ng cause.

MR. SHAFFER: That was a foll ow up.

MR. BROMN: To the fence post thing I think.

MR. SHAFFER: Yes.

MR. BROMN: | would object to that too.

MR. SHAFFER: And, Your Honor, all of those would

have been asked as opi nion questions. The first part
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1 relating to recant what happened. | can honestly live
2 wi t hout that and if you denied the other two things, I
3 probably woul dn't even touch on it.
4 THE COURT: Wsat | amtrying to figure out is how, I
5 don't necessarily have a problemw th the first part, what
6 took place up until the tinme she says that Mark says he
7 was on the phone, probably wasn't tal king to anybody.

8 Really don't have a problemw th that. But | amtrying to
9 figure out the last two is responsive to what was brought
10 out in cross. | don't think it necessarily vouches on the

11 believability of what Mark says what happened. | don't
12 think that but I amtrying to figure out how that is in
13 response to what was brought out in cross. So | am goi ng
14 to deny two and three, allow nunber one but | understand
15 what you are telling ne, M. Shaffer, that you probably
16 not even going to go into nunber one if | deny you on two
17 and three.

18 MR. SHAFFER: That is correct, Your Honor. | would
19 cite, for the Court's attention, Rule 704 of the South

20 Carolina Rules of Evidence.

21 THE COURT: Let nme take a | ook at that and see if

22 that is going to have any change of my opinion. D d you
23 say 703 or 704.

24 MR, SHAFFER: 703, Your Honor.

25 THE COURT: 37

770




o 00 B~ W NP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

771
976

MR SHAFFER 4.

THE COURT: 4.

MR. SHAFFER: Yes, sir.

THE COURT: And it may very well, you may very well
be correct and this was brought out in direct but I am
trying to figure out howit responds to anything that was
brought out in cross-exam nation. So that is where | am
not going to allowit. My very well be right if this was
brought out in direct. So do you want to go into numnber
one or just --

MR. SHAFFER: And, Your Honor, | am not even going to
go into nunber one.

THE COURT: (kay.

MR. SHAFFER: | just would |ike, obviously I think it
I's responsive to their stuff but if sonmething they had in
cross but | understand the Court's ruling on that.

THE COURT: | appreciate that. | think we are done
wi th you, Doctor.

W TNESS: Am | excused?

THE COURT: Yes nmm'am but you are nore than wel cone
to hang around with us if you liKke.

WTNESS: | would |love the opportunity but ny travels
take nme to distance places today. Thank you.

THE COURT: Thank you, Ma' am

MS. MCNEI LL: Your Honor, we do have one other matter
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1 DI RECT EXAM NATI ON
2 By M. Shaffer:
3 Q Good afternoon, Coroner Cox.
4 A Good afternoon.
5 Q So | had asked you previously whether or not you were
6 t here whenever Joni Kitchens found out about M. George
7 being killed, correct?
8 A That's correct.
9 Q And she provided to you informati on about when the
10 | ast time she saw himwas, correct?
11 A Yes, sir.
12 Q You woul d have docunented that in your report, right?
13 A | did, sir.
14 Q And what did she tell you about the last tinme she saw
15 Marty George?
16 A Said | think 1:30 or 2:00 a.m That would be on the
17 6th of March.
18 Q Okay. And where did she say he was going at that
19 time?
20 A Take a friend to a store or sonewhere |ike that.
21 Q Okay. And she said it was between 1:30 and 2:00?
22 A That's right, that's correct, sir.
23 Q Okay. Did she al so say sonethi ng about maybe taking
24 a friend home after that, going to the store?
25 A | don't recall that.
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Q Okay. If it is in your report it may help you
refresh your recollection, right?
A That's right.
Q Okay. If you don't mnd, |ook at the second page of
your report and read over that top paragraph.
A Okay, sir.
Q After reading that does that refresh your
recol l ection as to where she said she may -- where she
said Marty may have been goi ng?
A The store, was going to take a friend to the store.
But anyt hing beyond that really wasn't -- | know a friend
was Wi th him
Q Okay. But she clearly said between 1:30 a.m and
2:00 a.m she was -- he was going to take a friend to the
store?
A Yes, sir. That is what | had docunented.
Q Okay. No further questions.

THE COURT: Solicitor, anything in cross?

M5. SUMNER  Very briefly, Your Honor.

CROSS- EXAM NATI ON

By Ms. Summer:

Q Coroner Cox, referring to page two, that top

par agraph, does it not say, to the store and possibly take
a friend somewhere, in your report?

A Yes, nm' am
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1 Q That is all | have.
2 THE COURT: Thank you, sir, you can step down. You
3 are free to | eave. GCkay, Ms. McNeill, next w tness.
4 MS. MCNEILL: The Defense calls Amanda Doty.
5 AVANDA DOTY, being
6 first duly sworn, testified as follows:
7 DI RECT EXAM NATI ON

8 By Ms. McNeill:

9 Q Ms. Doty, good afternoon, Ms. Doty, how are you?
10 A | am doi ng wel .

11 Q Can you pl ease state your full name for the record?
12 A My name i s Amanda Dawn Doty.

13 Q And can you spell that |ast nanme for us?

14 A Das in Dawmn, O T as in Tom Y.

15 Q Okay. Now, Ms. Doty, how are you connected with M.

16 Mar k Hail ey?

17 A | am Mark Hailey's son's nother.

18 Q Okay. And how long did you and M. Hailey, how | ong
19 were y'all together for?

20 Seven years.

21 Seven years. How old were you when you net hinf

22 18.

24

A
Q
A
23 Q 18, and how ol d are you today?
A 32.

Q

25 Okay. So you have known hima long tine?
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A Yes.
Q And you and M. Hailey eventually noved in together,
Is that correct?
A Yes.
Q Where was that?
A It started at Greenwood Hi gh Apartnments when | was in
col l ege and we eventual ly noved back hone to Bl uffton,
Sout h Carolina.
Q VWhen you say we noved back hone, is that your honme?
A We actually had an apartnent set up when we got back,

we |ived with ny brother.

Q Okay. And how long did you live with Mark?

A Seven years.

Q Okay. And what caused the two of you to break up?
A We just grew apart.

Q And when you broke up did M. Hailey nove back to the
G eenwood/ Ni nety Six area?

A Yes.

Q Are you close with M. Hailey's famly?

A I am

Q Even to this day?

A Yes.

Q And have you remained friends with Mark?

A | have.

Q Do you still care about Mark?
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1 A | do a |ot.
2 Q Do you | ove hinf
3 A | do I ove him
4 Q And you currently live where exactly?
5 A In Bluffton, South Carolina.
6 Q How far away is that from here?
7 A Three and a half hours.
8 Q And have you been here every single day for this
9 trial?
10 A Yes.
11 Q Where are you staying while you are here?
12 A | am staying with ny best friend, Shaniya Gl christ.

13 Q And let's talk about your relationship with Mrk.
14 VWhat ki nd of boyfriend was he?

15 A He was, we were actually in love |ike, nobody

16 couldn't tell us anything. He definitely worked very
17 hard, he paid all the bills. The only bills | paid were
18 the water and electric bills.

19 Q So you said that he was a very hard worker?

20 A He was.

21 Q Okay. Do you know a little bit about his work

22 history, |ike what kind of jobs he hel d?

23 A | do. Wien | first met himhe was working at Fuji.
24 And then, of course, noved to Bluffton, South Carolina.

25 And ny dad has worked with automatic fire systens which is
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pi pe fittings, sprinklers systemthat cone on when you
have a fire. So he has been doing that probably for about
six years. And | know in this area he has worked for
Eaton, Carolina Pride. He has always seened to keep a
j ob.
Q Okay. And | amgoing to hand you what has been
premar ked as Defendant's, for ID purposes only at this
poi nt, Defendant's phot ograph nunber 9. Do you recognize
t hat phot 0?
A | do.
Q Who took that photo?
A | did. | took it, |I would neet himon |unch break
and | took it of himworking. He was pipe fitting.
Q Okay.

MS. MCNEI LL: Perm ssion to publish.

THE COURT: Are you noving that into evidence?

MS. MCNEI LL: Yes, sir.

THE COURT: Wi ch nunmber is that one?

M5. MCNEILL: This is Defendant exhibit nunmber 9.

THE COURT: (Okay. Subject to what has previously
been placed on the record, nunber 9 into evidence for the
Def endant .

(Wher eupon, Defendant's Exhibit 9 was admtted into

evi dence.)

Q What is this a photograph of?
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A Mark at work pipe fitting.
Q So is he -- what is he doing in this photo, do you

renenber ?
A If I am correct because he tal ks about work all the
time, it would be -- looks |ike he was fitting a pipe into

that hole. There are very long pipes, it is like a water
pi pe.
Q Right. And, Ms. Doty, you said that he was a really

hard wor ker?

A He was.

Q And how often woul d he work?

A Every day if not on the weekends as well, that job
you would be on call at all tinmes. |[|f sonebody's system

were to go off you would have to go in, be with the fire
departnment, shut its system and check the | eak and then
fix it and then -- it could be any tine of day.

Q Okay. And how long did he work at this job, do you

know?
A He did during our relationship so between six and
seven years. | know | said six years but between six and

seven years he was pipe fitting.

Q Okay. And so he was working this job when you were
living in Bluffton together?

A Yes. As soon as we arrived ny father, since he had

been in the field for ny whole life, probably 35 years he
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had been pipe fitting, he had hima job as soon as we
arrived.

Q Now goi ng back to your relationship with M. Hail ey,
you said that he paid a ot of the bills?

A Yes. He paid all the bills except for the electric
and water bill, I always worked six days as well. But he
definitely paid all the bills.

Q Okay. And was he pretty supportive in your

rel ati onshi p?

A He was, even when | was pregnant with Mark, he was
there through the whole thing. He was at every single
appoi nt mrent whether it was just a checkup or ny

ul trasound, he was al ways there.

Q Okay. | amgoing to go ahead and show you what has
been premarked for I D purposes only for the Defense,

phot ographs nunber 12, 14, 11 and 13. | just want you to
| ook through those and tell us if you recognize these
phot ogr aphs.

A | do.

Q Who took those photographs?

A | may have took all of these phot ographs except for
exhibit 12, ny nother took that photo at my baby shower.
Q So you are in that photo that your nom took?

A As well as this exhibit nunber 14, ny nother took

that at ny baby shower.
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Q Okay.

M5. MCNEI LL: Judge, at this tine | would like to
nove these into evidence.

THE COURT: Subject to what has al ready been noted on
the record, with the exception of 10, the remaining
phot ographs, 11 through 14 into evidence for the Defense.
(Wher eupon, Defendant's Exhibits 11 through 14 were
admtted into evidence.)
Ms. Doty, what is this a picture of?
That is a photo from our baby shower.
And so this is you and M. Hailey?
Yes.
And so you are pregnant at this point?

Actual ly | had si x days before this photo.

o » O » O » O

Okay. And you keep saying Mark, and just so that the
jury is not confused that you weren't pregnant with this
Mar k, what is your son's nane?

A MH B

Q And you call himMark as well?

A | do, | call them both Mark

Q Okay. And so he was present at your baby shower and
now | am going to show you, publish for the jury,

Def endant's exhi bit nunber 14. Tell us what this is a

pi cture of.

A On the top photos, opening up our baby gifts and the
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second picture is our baby shower in the back yard, we are
doing a little country boil with famly and friends.

Q What famly and friends were there?

A My parents, ny brother and famly friends fromny
parents chil dhood days in Chio. So it's a long term
friends and famly.

Q Now, was Mark just involved and supportive of you at
the time that you were pregnant or did that support
continue after you gave birth?

A He continued to support ne.

Q Okay. Now, | am going to show you what has been

mar ked as Defendant's exhibit nunmber 13. Wat is this a
pi cture of?

A That is a picture of Mark and his son when he was

probably a few days ol d.

Q A few days old. So were you at hone at this point?
A Yes, we were hone.
Q Okay. | amgoing to show you Defendant's exhibit

nunber 11. \Wat is this a picture of?

A That is Mark and his son at his son's birthday party,
| believe it was his fourth birthday party.

Q Okay. Tell us what kind of father Mark is?

A Mar k has been a great father. He also gets himevery
sumrer for two nonths out of the sumrer. He would al ways

help me with himand during Christms we would neet up and
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1 during Holidays we always net up. It is really inportant
2 to us to keep our famly together.
3 Q So you have primary custody of NENIEEEE"
4 A | do.
5 Q So how -- when you drop VA off with his dad,
6 Mar k, how | ong does stay with his dad?

It could be Iike 60 days, you know, the whol e sunmer.
Okay. So for a couple of nonths?
Yes.

10 So you obviously trust Mark?

11 | do.

13 | do.

14 Wul d you say he is reliable and dependabl e?

15

A
Q
A
Q
A
12 Q Wul d you say that he is a trustworthy person?
A
Q
A Yes.
Q

16 Know ng that M. Hailey is sitting here in trial for

17 murder, do you still feel like he is reliable, trustworthy
18 and dependabl e?

19 | honestly do.
20 Do you feel safe with Mark?

21 | have always felt safe with him

23 Definitely.

24

A
Q
A
22 Q Saf e enough to | eave your son in his care?
A
Q | want to ask you, how old is your son again?
A

25 He is 11.
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Q And is he pretty close with his father?
A He absolutely I oves him
Q What kind of, and you are still friends with Mark to
this day, correct?
A | am
Q So you used to be romantically invol ved, that ended
but y'all maintained a friendship?
A Yes.
Q What kind of friend is Mark?
A I would say he has al ways been supportive, if | need

sonebody to talk to he woul d have been there for ne. You
know, really I would try to keep him you know we woul d
just keep a communication for our son. Just nore cordial.
Q And have you had the opportunity to see Mark interact
with other friends and famly to see what kind of friend

he is to then?

A Yes.
Q Now, | am going to show you what has been mar ked and
into evidence as, | amsorry, marked for |ID purposes only

as Defense exhibit nunber 10. Do you recognize that
phot 0?
A | do.
Q Who took that photograph?
A | took this photograph.
MS. MCNEI LL: Your Honor, | would Ilike to nove
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phot ograph nunber 10 into evidence.
THE COURT: Subject to what has al ready been pl aced

on the record, 10 into evidence for the Defense.
(Whereupon, Defendant's Exhibit 10 was admitted into
evi dence.)

Q Tell us what this photograph shows?

A That is Mark Hailey fixing the mailbox with his

nephews and it was his aunt's husband.

Q And is this guy here Mark?

A It is.

Q Okay. And when you say fixing the mail box, what

happened to the old mail box?

A | am assumng a car hit it because it is on the side

on the road.

Q Okay. So they were fixing it, rebuilding it?

A Yes, they had to redig a hole and repost the nail box

and put it back into the ground.

Do you know if Mark is a religious person?

He is very religious.

Are you a spiritual person?

I am

O >» O >» O

How cl ose were you, are you with Mark's famly, you
said you are pretty cl ose?
A Yes, we are very cl ose.

Q Very close. Okay. D d you know his sister?
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O r» O » O >» O >» O >» O >

needs to cal m down or

A

Q
A

| did.

VWhat was her nane?

Cam | Hail ey.

VWhat did y'all call her?

Tri na.

And why did you call her Trina?
Her m ddl e nanme was Katri na.

So Trina for short for Katrina?

Yes.

Okay. And did it affect you when Trina passed away?

Yes, | think it affected all of us as a famly.

And what does Mark typically do when he feels |ike he

He woul d read his Bible.

Read his Bible, okay. Wuld he do anything el se?

I mean really just reading that

have sone confort?

Bi bl e and he al ways

kept a picture of his momand his sister and himin that

Bi bl e.

Q

And did you see a change in Mark when his sister

passed away?

A

| did see a change. He would say,

t hought it shoul d have been him

Q
A

a time we woul d get together and we woul d get our

And were you and Trina pretty good friends?

W were close famly. | would say,

you know, he

t here would cone
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1 together. W were pregnant at the sanme tine. Her
2 daughter was born in April, was born in June. So we
3 woul d al ways get the kids together and hang out.
4 Q Have you been in contact with Mark since he has been
5 I ncarcerated across the street at the Greenwood jail?
6 Absol utely, three tines.
7 Q Three times on the phone?
8 A Yes.
9 Q Tell us about those phone conversations?
10 A The first two | was crying. It was hard to talk to
11 him He would tell ne to be strong when | felt |ike he
12 was the one that needed to be strong in his situation.
13 And that third phone conversation | literally, | renenber
14 phone conversation, probably the only one | could actually
15 talk and I told himl know that we are not allowed to talk
16 over the phone but | knew he wouldn't hurt a fly. And
17 pretty much, let himknow that | was hurting inside about
18 it and | just -- | just don't think that anybody can
19 believe that this has happened.
20 Q Did you tal k about his sister at all in any of the
21 phone cal | s?
22 A | did.
23 Q Tell us about that?
24 A | told himthat night, he had no idea that | was
25 comng to town. M best friend suffers froma rare skin
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di sease and | was comng to see her. And | was driving

t hrough Ninety Six, around the sanme tine that this

I nci dent happened and | told himthat | felt Trina's
spirit with ne. M chael Jackson was playing on the radio
and | could feel her riding with us and I told him | know
that Trina was there. She was trying to warn ne, | felt
i ke she was sending nme a sign, you know.

Q Okay. |s that because, what night was that when you
came into town, do you renenber the date?

A March 6th, about 2:45 a.m, | was conm ng through

Ni nety Six, South Carolina.

Q So the sanme tine around that this incident happened
that Mark is on trial for?

A The exact sane tinme. The only way | found out was

t he next norning Shani ya was on Facebook and saw t he news.
Q Okay. Did you find confort in feeling Trina's spirit
with you?

A No, | just knew sonething, | knew she was telling ne
sonet hi ng.

Q Do you know what church Mark attends?

A Yes. M. Oive in Saluda. And | also attended that
church nultiple tines. Every tine | conme here | try to go
to that church. But with COvVID, of course, | can't do
that right now

Q Is there another way that you attend church because
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1 you live in Bluffton?
2 A | actually watch their sernon on virtual. It is ny
3 favorite church, at any church | have ever been to.
4 Q Do you know if Mark has ever held any sort of
5 position while at that church?
6 A I know he was on the treasurer and he would sing for
7 the church, he seemed pretty active in the church.
8 Q Okay. Was he in regular attendance at that church?
9 A He was.
10 M5. MCNEI LL: | beg the Court's indul gence.
11 Q Amanda, | have no further questions. Please answer
12 any questions that the Solicitor may have for you.
13 THE COURT: Solicitor, any cross-exam nation?
14 MR. BROMWN: Yes, sir.
15 CROSS- EXAM NATI ON
16 By M. Brown:
17 Q Good afternoon, Ms. Doty?
18 A Good afternoon.
19 Q Ms. Doty, you said you net Mark or y'all got together
20 when you were 18 years old, is that correct?
21 A Yes.
22 Q And you are 32 now?
23 A Yes.
24 Q And you were together for seven years?
25 A W were.
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Q The photographs of Mark worki ng, was that over seven
years go?

It was only about five or six years ago.

VWhere were those photographs taken?

In Bluffton, South Carolina.

In Bluffton. When did he nove back to G eenwood?

About five or six years ago.

O » O >» O

Five or six years ago. So the pictures of him

wor king in Bluffton, Defense nunber 9, that is five or six
years ago?

A Yes.

Q And y'all have not been together for about seven
years, is that what you stated?

A Vel |l we have been split up since 2000, | think 14, so
i n Novenber, so it has been about five or six years since
we have been split.

Q Okay. And you said y'all just kind of drifted apart,
Is that correct?

A W did.

Q And your son, Mark, VA he |ives with you?
A He does.

Q And t he phot ographs of M. Hailey and your son, Mark,
you said your son is 11 years old now?

A He is.

Q So these are ol der phot ographs?
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1004
A Yes.
Q VWhen he was first born, that is Defense nunber 13?
A Yes.
Q And then | believe you said was about

four years old in that photograph?

A Yes.

Q So these are ol der photos?

A They are.

Q And then, again, the photograph, Defense 14, baby
shower, that woul d have been an ol d photograph?

A Yes.

Q About 11 years ol d?

A Yes.

Q And, again, Defense nunber 12, baby shower, | think

had just been born in that photograph, is that
correct?

A Yes.

Q So about 11 years ago too?

A El even.

Q The phot ographs, Defense nunber 10 of putting up the
mai | box, do you renenber how | ong ago that was?

A That was within five or six years. M and ny best
friend were down there visiting and Mark with his
grandnot her and his cousin and we were just watching them

put the mail box together. So that probably would be about
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three years ago.

Q Three years ago. Nothing within the |ast couple of
years?

A No.

Q Okay. Since he noved back to Ninety Six, where has

Mark [ived?

A Mark lives in Bluffton, South Carolina.

Q Bi g Mark?

A I Booker Road.

Q And his nomlives there, is that correct?

A Yes.

Q When DG cane to visit during the sumer, he

woul d cone visit Mark Hailey and also stayed with his

not her, Loretta, right?

A Also Katrina and Catlin, so all four people |lived

t here.

Q Okay. So he is not just spending all of his tine
with Big Mark?

A The majority of the tines | would say he was with his

dad. H's momwould | eave and et himspend time with his

son.
Q But Grandma was around too?
A She was around.

Q Okay. Ms. Doty, are you famliar with Mark's drug

hi st ory?
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1 A Honestly, no.
2 Q You are not?
3 A Not really. He never did drugs when we were
4 t oget her.
5 Q But he kind of noved back here six, five or six years
6 ago?

7 A Yes.

8 Q Do you really know what he has been up to while he

9 has been in G eenwood?

10 A Honestly, fromne visiting everything seened fine. |

11 was never suspicious you know, he's never seen suspicious

12 of any kind of drugs. He was still working, he was still
13 provi ding, you know, for his son. He was still, Christnmas
14 presents were still comng. So | never had any issues

15 with himor, you know, worried about himbeing on any kind

16 of drugs.

17 Q But, again, you weren't around all the tinme?

18 A No.

19 Q You don't know who he was conmunicating w th?

20 A No.

21 Q And the night this actually occurred you weren't with
22 hi n®?

23 A No.
24 Q You don't know what happened on that road?

25 A | have no i dea.
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Q You don't know what led up to that, do you?

A No.

Q And, again, y'all have been separated five, six
years?

A Yes.

Q And he has been back here?

A Yes.

Q Okay. You said he would read his Bible to cal m down?
A He di d.

Q What woul d he be cal m ng down fronf

A Honestly, if he had a bad day and he wanted to read

the Bible then he would read the Bible. [|f sonething
happened you read your Bible.

Q And you nentioned that M. Hailey was active in his
church. Can you tell me how | ong ago that was that he was
a treasurer or do you renenber?

A | mean he has always gone to that church. So
probably his whole |life, he has al ways been a part of that
church.

Q But when he was, | guess, a nenber or an officer of
the church, do you know how | ong ago that was?

A | have no idea. He has been | ocked up for al nbst two
years. So it could have been two years ago.

Q And, again, that night you weren't here?

A | have no idea --
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1 Q You were in Ninety Six but you --
2 A | was traveling through Ninety Six, he had no idea I
3 was conmng to town. There was no need to tell himl was
4 com ng, his son wasn't with me and it wasn't a visit for
5 him it was a visit for ny best friend.
6 Q So he didn't know you were com ng?
7 A He had no idea.
8 MR. BROMWN: Beg the Court's indulgence. No further
9 guesti ons.
10 THE COURT: Anything in redirect, Ms. MNeill?
11 M5. MCNEI LL: Nothing fromthe Defense, Your Honor.
12 THE COURT: You can step down, Ma'am thank you.
13 Let's take a ten mnute break. | understand you have one
14 nore wtness, correct?
15 MS. MCNEI LL: Yes, sir.
16 THE COURT: Ladies and gentlenmen, we wll take a ten
17 m nute break and will get you back out and start with the
18 Def ense.
19 (Whereupon, the jury was excused from open court for
20 a break.)
21 THE COURT: Let ne see the |awers for just a second,
22 pl ease.
23 (Wher eupon, a bench conference was held with the
24 Court and the attorneys.)
25 (Wher eupon, a short break was taken.)
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THE COURT: Qur Foreman, M. Lee, just get the
Foreman out first.

(Wher eupon, the Foreman, M. Lee, entered the

courtroom)

THE COURT: Cone around M. Lee. | need you to cone
about right in there and stop. | need to have you sworn
in. Madam Cerk, if you wll swear M. Lee in, please.

Mar cus Lee, being
first duly sworn, testified as follows:

THE COURT: M. Lee, you had indicated to the Bailiff
that you wanted to talk to me, sonething about your work
and maybe how it relates to M. Hailey. Is that right?

MR. LEE: Mentioned one of the conpanies and | work
for one of those conpanies. | don't recall or know of
hi m

THE COURT: You don't know him but --

MR. LEE: No, sir. | just didn't want there to be
unknown i nformati on.

THE COURT: Okay. At sone point and tinme he may work
at the sane conpany that you may work at, correct?

MR. LEE: Yes, sir.

THE COURT: Very good. That is all we need to know.
Why don't you just go ahead and keep your seat, bring the
others out. There is no need for you to go back out and

turn around conme back in.
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(Wher eupon, the jury cane into open court at

approxi mately 4:17 p.m)

THE COURT: Let the record reflect the jury is back
in. M. Shaffer.

MR. SHAFFER: Your Honor, the Defense would call Mark
Hai | ey.

MARK HAI LEY, being

first duly sworn, testified as follows:

THE COURT: M. Hailey, I wll allow you to keep your
mask, your face shield, if you prefer. Just so |long as we
can hear you. |If you want to take it off that's fine.

DI RECT EXAM NATI ON

By M. Shaffer:

M. Hailey, howold are you, sir?

' m 34.

Okay. And where are you fronf

| was born and raised in Ninety Six, South Carolina.
Have you lived in Ninety Six your whole |ife?

No, sir.

Where el se have you |ived?

Il lived in Bluffton, South Carolina.

o » O » O » O >» O

Okay. | amgoing to ask you about the day | eading up
to the incident. Ckay.
A Yes, sir.

Q That day, | guess | wll start at the point you are
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at the Hardee's. \What happened at the Hardee's?

A | was at Hardee's and, | had asked ny aunt if she
woul d give nme sonething to eat because I was | ow on funds.
And she got nme sonething to eat and | sat there and waited
until she got off work.

Q And what did you eat at Hardee's?

A It was a big box neal, |arge.

Q After |eaving Hardee's where did y'all go?

A Went to EZ Auto Sales, across fromthe Cheeseburger
House.

Q Near the Cheeseburger House?

A It is a car ot across fromthe Cheeseburger house.

Q Why did you go there?

A | had ny license there while | was test driving a
car.

Q Okay. Now, at the tinme you were -- you get to EZ
Aut o Sal es, does your aunt stay there with you?

A No, she left.

Q How wer e you pl anning on getting back?

A | had asked her if she would cone back and get ne but
she couldn't because she had a | ot of running around to
do.

Q Okay. Wiile you were at EZ Auto Sal es, what
happened?

A I was talking to my nother on the phone and we had a
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di sag
Q
A
Q
next ?
A

getti

reenment. And she turned my phone off.
Okay. You were under your nmoms plan?
Yes, sir.

Now, once she turned your phone off what did you do

| had called Marty and | had tal ked to hi mabout

ng a ride to the house. And he said that he woul d.

And maybe a couple of mnutes after ny nother turned ny

phone

Q

after

o » O » O >» O

VWher e
A
Q
A
t al ki

back

off so |l had to walk to the Nu-way to recall Marty.
So your nom turned your phone off during that
noon, right?
Yes, sir.
Marty, had you known Marty before this day?
Yes, | have.
How | ong had you known Marty for?
Alittle over a year.
Okay. And why did you call Marty to give you a ride?
He was the cl osest one.
Okay. And Marty, at that point, gave you a ride.
did y'all go?
We went to ny house.
Way did you go there?
| was just going to stay there but, you know, we was
ng and he was saying that he could give nme a ride

to towm if | had gave him a Bl uetooth speaker for the
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ride. | didn't have any funds, so he confined that it was
okay. | grab sone things fromthe house to pawn and to
take to Rai nbow, Rai nbow Anti ques.

Q Okay. So the stuff you were going to take to Rai nbow
Antiques, what kind of stuff do you take or did you take
there or were you planning on taking there?

It was sone mason jars and sone old mason jar |ids.
Where had you found those?

Around the property.

Whi ch property?

The Booker residence.

So they were in your famly's land, is that --

-- yes, sir.

o r» O >» O >» O >

Correct. GCkay. What else did you grab other than

t he mason jars?

A | had pl anned on pawni ng ny .20 gauge shotgun al so.

Q Okay. \Wihy were you going to pawn this stuff?

A To get, you know, | was going to school at AlU online
and | just, | needed a phone.

Q Okay. And your nom had turned off your's?

A Yes, sir.

Q Tell me something. The car lot, you were planning on
purchasing a car, how were you planning on doing that

wi t hout any noney?

A Through a student | oan.
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1 Q So you were going to get a student |oan?
2 A Yes, sir.
3 Q Okay. But obviously you hadn't gotten a student | oan
4 at that point, right?
5 A Ri ght .
6 Q When you left the house you said you grabbed the
7 shot gun, what did the -- what did you do wth the shotgun?
8 A We was pushing for tine because it was close to 6:00
9 o'clock. So |l really didn't breach it until | got to his
10 car. The back door, | reached it and |I placed ny gun in
11 the floorboard in the backseat.
12 Q VWhat do you nean by breaching it, explain what that
13 i s?
14 A It was | oaded and | took a shell out, | breached it
15 out. It is a single shot and it breaks down where you put
16 the anmunition in.
17 Q Does it bend in half sort to?
18 A Yes, sir.
19 Q I s that what you nean by breaching it, |ike opening
20 it up?
21 A Yes, sir.
22 Q You said that it was | oaded when you were | eaving the
23 house, right?
24 A Exactly.
25 Q What happened to that shell?
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A | placed in ny pocket.

Q Now, what happened to the shotgun after you breached
it and unl oaded it?

A | put it in the floorboard in the backseat.

Q Was it opened or was it closed in the floorboard of

t he backseat ?

A | believe it was open.
Q Okay. Then obviously there wasn't a shell in it,
right?
No, sir.
Q Where do y'all go fromthere?
A W went to Red Roof Inn.
Q Why did you go the Red Roof I|nn?
A There was a | ady by the nanme of Heat her Wl ker t hat

had called Marty and asked for a ride.
Q Okay. So Heat her Wal ker, what did you do when you
got to the Red Roof Inn, she was there?

Yes, she was there. She got into the backseat.

Q VWhere did y'all go fromthere?

A We went over by the Garden Gill.

Q Okay.

A Across from Matthews. And it was a nei ghborhood
behind the Garden Gill that we met another guy by the

nanme of Cale Attaway.

Q Okay.
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1 THE COURT: Wiat is the first nane?
2 A Cale, CA-L-E.
3 Q Now, after neeting him where did y'all go after
4 t hat ?
5 A We cane back over towards Phoenix. | think the road
6 was Hi ght ower .
7 Q So it was a road near Phoeni x?
8 A Yes, sir.
9 Q Now, during this tine period were you using any
10 drugs?
11 No, sir.
12 Q Had you used any drugs of any kind that day?
13 A Yes, sir.
14 Q What had you used that day?
15 A | snoked sone marijuana earlier that norning.
16 Q Were you high at this tinme?
17 A At the time | was with Marty, no sir.
18 Q Had you used any other drugs other than just
19 mar i j uana?
20 A No, sir.
21 Q Okay. Now, after you left the place, the road near
22 Phoeni x, where did y'all go fromthere?
23 A After we left Phoeni x we dropped Cal e back off over
24 by the Garden Gill.
25 Q And then where did you go?
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A And we dropped Heather off by Self Menorial.
Q Did you ever make it to the Pawn Shop?
A No, sir.
Q Do you happen to know around what tine that Pawn Shop
cl oses?
A I woul d say around 6:00.

Q Now, was this after 6:00 that you had gotten
finished, Marty had gotten finished dropping these people
of f ?

A Yes, it was after 6:00.

Q After dropping themoff where did y'all go from

t here?

A We cane back to Marty's and Joni's house.

Q Okay. And fromthere you -- what did y'all do there?
A Well, | got out of the car, | had asked Marty if he
woul d just take ne hone, you know, it was no point in ne,
you know, being in G eenwood because | really didn't have
no purpose. And he actually went in the house, we all
went in the house and we sat down. And Marty had got a
phone call and said he needed to go handl e sone busi ness.
Q Wt hout sayi ng what he said, what kind of business
did you think that he was going to go handl e?

A Some kind of drug activity.

Q Okay. Did you go with hinf

A No, sir.
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Where did you go?

| went to Debbie Wods house.
And where did the shotgun go?
Inside Joni's and Marty's house.
So it was at their house?

Yes, sir.

VWhere was it at in their house?

It was in their living room in the far corner

O » O » O >» O » O

And | amgoing to fast forward to the next tinme you
saw t hat shotgun. Around what tinme was that?

A 12: 30, 1:00 a.m

Q Bet ween 12: 30 and 1: 00 a.m you saw the shotgun again
and where were you at?

A W were back at Joni's and Marty's.

Q And this is after you had gone to the two ot her

pl aces, right?

A Yes, sir.

Q What happened when you were there about 12:30 to 1:00
a.m, what happened, describe what was goi ng on that
evening or that |ate night?

A We got there, Marty got out first and I was still
sitting in the car. And he went and unl ocked the door and
Joni, she was driving. And she got out and | got out and
we all went in the house.

Q Okay. So y'all go in the house, is the shotgun
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I nsi de the house at that point?

A Yes, sir.

Q And what happens when you get inside the house?

A Joni and Marty sat on the couch and | asked if |
could use their restroom So | go use their restroom and
come back out, you know, sat down in |ike a kitchen chair
in their living area. And Marty said, you know, it was
time for me to go hone. So ne and Marty packed itens that
| had put in his house including the shotgun into the
rear, the rear departnent of his car.

Q What do you nean rear conpartnent of his car?

A The rear seat.

Q Okay. You didn't put it in the trunk?

A No, sir. | put it in the same spot that | put it in
earlier that day.

Q Okay. And whenever you did that, did you get in the
car?

A Yes, | did.

Q Where did you get in the car at?

A | assunmed that Joni and Marty was going to take ne
home so | got in the sane spot that | was sitting in once
t hey picked me up at Joey Lawson's house.

Q Okay. And where was that at?

A That was the passenger rear seat.

Q Okay. Did Joni cone back out of the house and get in
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the car?

No, she did not.

Q Okay. Did Marty get in the car?

A Yeah, he did get in the car

Q Okay. And he was in the driver's seat, right?

A Yes, sir.

Q Did -- at that point did you not think to get in the
front?

A But he sat there for a mnute so | didn't assune that

nobody was com ng because if we sat there in the yard

maybe for a couple of mnutes. But after he put the car
in reverse, you know, | said, you want nme to get up front
and he said | got too much going on up front. | have got

too nmuch stuff up front.

Q Okay. And you |leave Marty's house, correct?

A Yes, sir.

Q And eventually you are headi ng honme, right?

A Yes, sir.

Q Now, at sone point on the route did Marty take a
wrong turn?

A Yes, he did.

Q And what -- where was that at?

A We actually was going -- | had took him-- we was

goi ng through Ninety Six and he said he did not want to go

t hrough town. So we cane up towards Star Fort Ninety Six
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Golf Club, it is a road that goes down the side of N nety
Six Golf Cub and comes back up -- it comes out at the
cross roads. So we nmade a left onto Lawton Road and we
made a right on Tillman Territory. And as we got on up
that is when he nmade the wong turn onto Warner.

Q So he turned onto Warner Road?

A Yes, sir.

Q What did you do whenever he turned onto Warner Road?
A I kind of -- | kind of said, Marty, where are you
goi ng, you know, what are you doi ng, what you -- why you

turn down this, you know, this is not -- this is not the
way to go.
Q Did you tell himto turn around?

A Yes, sir.

Q How di d he respond whenever you were telling him
this?
A He started making this noise.

Q What noi se?

A Li ke you passing gas, he nakes it -- he makes this
noi se on occasion but it canme nore rapid, in a rapid pace.
Q Was it with his nmouth or what?

It was with his nouth, yes sir.

Okay. Did he respond to you in any other way?

No, sir. He was unresponsive.

o >» O >

Now, y'all drive appropriately two mles down that
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1 road. D d you tell himnore than once to turn around,
2 that that was the wong way?
3 A | did.
4 Q Were you aware of that road before that night?
5 A Yes sir, | live in the area.
6 Q And was that significant to you, that particul ar
7 road. Anything you are aware of that happened on that
8 road?
9 A Yes, sir. | know one incident, yes sir.
10 Q What ki nd of incident?
11 A A lady found burnt up in a car.
12 Q Okay. Now, at sone point, after going about two
13 mles down that road, what happens?
14 A He started demanding that | get something from out of
15 his bathroomthat | took.
16 Q What do you nean, he was demandi ng?
17 A He was waiving a gun in ny face, asking nme what did |
18 take out of his bathroom
19 Q Okay. Now, | guess what happened with -- before he
20 was waiving the gun in your face did anything happen --
21 where was your shotgun at at that point?
22 A At that point | had to turn it around because it was
23 facing -- the barrel was facing ny way so | had to flip it
24 around.
25 Q And was he pointing the gun at you when you fli pped
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it around?

A | don't think he was aware that | had turned ny gun
around. No, sir.

Way did you turn the gun around?

| felt I needed to protect nyself.

And why was that?

Because | was in fear of ny life.

O r» O >» O

I wll give you just a second M. Hailey. Wat
caused you to be in fear of your life?

A I never had sonebody waive a gun in ny face.

Q Al right. Ws the shotgun | oaded or unl oaded?

A It was al ready | oaded by then.

Q When did it get | oaded?

A Probably when he stopped the car.

Q About the tinme he stopped the car and that was about

two mles into the road?

Yes. | knew sonething bad was goi ng to happen, yes.
Q So you | oaded the shotgun?
A Yes, sir.
Q Did it nake a | ot of noise when you | oaded it?
A No.
Q Vhy not ?
A Because | know how to load it w thout making any
sound because | hunt. It is just sonething | done adapted

to with nmy gun.
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Q The gun, whenever you |l oaded it, where did you get
the shell fronf

A It is the one | had in ny pocket fromearlier.

Q Do you think Marty saw you | oad the gun?

A | don't know, sir.

o 0~ W Nk

Q Okay. Was the gun -- was the -- what turned out to
7 be the air pistol, Marty's gun, was it already pointed at
8 you before you | oaded the gun?

9 A No, sir.

10 Q Okay. Now, when he actually pointed the gun at you

11 -- was this the gun he pointed at you?

12

Yes, sSir.

A
13 Q Tell us the condition of the car, was it very bright,

14 | guess?

15 A No, it was really, really dark.

16 Q And he had pointed this at you, correct?

17 A Yes, sir.

18 THE COURT: Can you speak up a little bit, M.

19 Hai | ey, please, sir.

20 A Yes, sir.

21 Q What was he asking you?

22 A VWhat did | take out of his bathroom

23 Q Okay. And had you taken anything out of his
24 bat hr oonf?

25 A No, sir.
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Q

you |
A
Q
A

was.

At sonme point you actually Iift your gun, what nade
I ft your gun?

VWhen he turned -- when he turned.

Marty turned how?

Somet hi ng rung on his phone, | don't know what it

But he turned and I don't know, | guess, he was to

get back into notion and that is when it happened.

Q
A

Q
littl
down
A
Q

or fi

o » O » O >» O » O

After the -- after it happened where did you go?
| went home, | went straight hone.

| am showi ng you State's 55. |If | told you that
e yellow star is where this happened, if you went
War ner Road, your house is on Booker, correct?
Yes, sir.

It is just a couple of mles away, right, maybe four

How di d you get hone?

Marty's car.

Did you shoot Marty to steal the car?
No.

Why did you take his car?

To | et sonebody know what happened.

And you went to your nom s house, right?
Yes, sir.

You were upset?
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A Very upset.
Q Did you -- when you got there she called the cops,
right?

Yes, sir.
Q Did you try to run?
A No, sir.
Q Now, were you high at that point?
A No, sir.
Q Had you used anything el se other than marijuana
earlier on the 5th?

No, sir.
Q Are you sorry that Marty died?
A |'mvery sorry.
Q Were you defending yourself at the tinme?
A Yes, sir.
Q Defendant's exhibit 3, did you realize this was a BB
gun when you were inside that car?
A No, sir.
Q When did you find out it was a BB gun?
A When they told ne here.
Q At the time that you lifted that gun did you think
your |ife was in danger?
A Yes, | did.
Q Did that have anything to do with signs and nature or

anything |ike that?
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A Not at the nonent.
Q Did it have a lot to do with Defendant's exhibit 3,
that pistol that was pointing at you?
A No, sir.
Q Did you think your life was in danger because of
this?
A Yes, sir.
Q No further questions. Please answer any questions
the Solicitor has for you.

THE COURT: Cross-exam nation.

MR. BROWN: Yes, sir.

CROSS- EXAM NATI ON

By M. Brown:

Q M. Hailey, how long did you say you knew Marty
CGeor ge?

Alittle over a year.

VWhat was your relationship with M. Ceorge?
Associ at es.

Associ ates in what?

Marij uana deal s.

What about net hanphet am ne?

No, | never bought no nmeth from Marty.

Did you do neth from sonebody el se?

In the past | have, yes sir.

o » O » O » O >» O

Did your conmmunication with Marty pick up around
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1 February 23rd and 24th of |ast year, phone calls and
2 texts.
3 A We were conmuni cati ng.
4 Q And several tinmes were you trying to get Marty to
5 come down to your house?
6 A Yes, sir.
7 Q And Marty a lot of times didn't show up, is that
8 correct?
9 A Correct.
10 Q Is it true that one tine you asked himto cone down
11 to your house, you actually gave himyour address?
12 A Yes, sir.
13 Q I Booker Road, is that right?
14 A Yes, sir.
15 Q Why did you give himyour address? Had he ever been
16 t here before?
17 A No, he hasn't.
18 Q Marty was unfam liar with your neck of the woods, is
19 that correct?
20 A Yes, sir.
21 MR. SHAFFER: (Obj ection, specul ation.
22 MR. BROWN: Judge, | think --
23 THE COURT: Well, if he's ever had any communi cati on
24 with Marty about his famliarity with the area | wll
25 allowit.
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Q In communicating with Marty, did you receive a text
where Marty told you he wasn't famliar with that area?
A | can't recall.

Q If | showed you a text nessage would it help you jog
your menory?

A Yes, sir.

MR. SHAFFER: CQut of hearsay --

THE COURT: Well, don't go into what the text says,
but as a result of any text nessages, did you understand
Marty wasn't famliar with the area. You can do it that
way .

MR. BROMWN: Yes, sir.

Q M. Hailey, what was your tel ephone nunber?
A I

Q I wll show you the high-lited portion there. Can
you read?
A Yes sir, | can read.

Q So, had you received a text fromMarty where you

| earned he didn't know the area?

A Yes, sir.

Q Were you also willing to trade itens for sonething
that Marty had, specifically a battery?

A Yes sir, that was -- yes. But it never went down.
Q VWhat were you trying to trade?

A A battery for a battery.
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1 Q A battery for a battery?
2 A Yes, sir.
3 Q The trade didn't involve anything el se?
4 A No, sir.
5 Q M. Hailey, you nentioned -- you nentioned you were
6 runni ng | ow on noney around March 5th, March 6th, is that
7 correct?
8 A Yes, sir.
9 Q Okay. Were you actually -- you also nentioned you
10 were trying to go to school or going to school at Al U?
11 A Yes, sir.
12 Q Were you actually enrolled or you trying to get
13 enrol | ed?
14 A I was on assignnent nunber two.
15 Q But you hadn't received a student |oan yet?
16 A No, it was in the process.
17 Q Now, March 4th, 2019, did you get in an argunment wth
18 your not her?
19 It was March -- yes, | did.
20 Q What was that argunent about?
21 A Her ki cking nme out of the house.
22 Q Her doi ng what ?
23 A Bei ng overprotective of ne.
24 Q Wy was she doing that?
25 A She is ny nother.
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> O » O » O » O

getti
Q

Did you have a drug history?

In the past, yes, | have.

Li ke seven to nine years before this happened?
Yes, | have.

Had you gotten hi gh before?

Yes, | have.

Your nom had wi tnessed that?

She woul d wi tness ne being high but not w tness ne
ng hi gh.

She never saw you ingesting whatever it was you were

I ngesting to get high?

> O » O r» O » O >» O r» O

t hem

No, sir.
How di d you do that?
Snmoke, snort and in 2015 | had started to inject.

So snoke, snort and inject?

Can you do that out of sight of your nother?
Qut of sight, yes sir.

Qut of sight of your aunt?

Qut of sight.

Pretty nmuch out of sight of anybody?

Yes, just to myself.

But yet they see the ramfications of it later?

Yeah, | wouldn't eat and | wouldn't socialize with
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1 Q Now, that norning of March 5th or after you got into
2 a fight with your nother on March 4th, you didn't go to
3 bed that night, did you?
4 Yes sir, | did.
5 Q VWhat tine did you get up?
6 A Around 7:00.
7 Q VWhat did you do then?
8 A I went out to start -- to let -- go around the
9 property.
10 Did you see your nother that norning?

11 She was asl eep.

13 | caught a ride.

From who?

Q
A

12 Q How di d you get to Hardee's?
A
14 || Q
A

15 | have no idea, | happened to be up by the road by

16 the mail box and this guy, he stopped and ask if | needed a
17 ride. And he gave ne a ride to Hardee's.

18 You don't have a clue who that is?

19 | have no i dea.

20 O do you not renenber?

21 | have no idea. | renenber it as plain as day.

23 | had a black bag with ne.

24

Q
A
Q
A
22 Q What did you have with you when you went to Hardee's?
A
Q That bag you kept with you all the tine?
A

25 Not all the tinme, just on the property.
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Q You took it with you that day though, right?
A Yeah, | was up by the road, yes sir.
Q You were at the Hardee's?
A Yes, sir.
Q How | ong did you stay at that Hardee's?
A I woul d say around three hours.
Q Were you in and out of the bathroomthere at the
Har dee' s?

Maybe went tw ce.
Q Were you hi gh there?
A Absol utely not.
Q VWhat tine did your aunt take you to G eenwood?
A 3:30 or 4:00.
Q 3: 30 and 4: 007
A Bet ween 3: 30 and 4:00.
Q Did you and your aunt have a confrontation in the
car?
A Not that | am aware of.

Q You don't renenber?

A | don't recall, sir.

Q Do you renenber tal king about three dots on your hand
t hen?

A | don't recall, sir.

Q You don't recall? Do you renenber accusing your aunt

of bei ng agai nst you?
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r oot

> O » O » O

been.

o » O » O » O » O >» O

tal k

A
Q

| believe | said sonmething on the terns of having a
on ne.

Who did you think put a root on you?

My aunt.

VWhat about your nother?

And ny nother, yes sir.

VWay woul d they put roots on you?

| don't know. Because at the tinme our relationships

"t, wasn't good, it wasn't what | think it should have

But your nomlet you stay at her house, right?

Yes, sir.

And your aunt fed you at Hardee's, right?

Yes, sir.

She gave you a ride into G eenwood, right?

Yes, sir.

Yet you thought they were putting roots on you?

Yes sir, | did.

And you weren't high?

No, sir.

During that ride fromHardee's to G eenwood, did you
to your nother?

No, | didn't talk to her until | got to the car |ot.

And at that time you also told her you thought she

had put roots on you, is that right?
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Yes, sir.

And you pissed her off, is that correct?

Yes sir, | did.

At that point your phone was turned off?

Yes, sir.

And the person you called was Marty George?
Yes, sir.

And Marty cane, is that right?

Yes, he did.

You consider Marty a friend?

He is an associ at e.

An associate. You wouldn't say he is a friend?
He is a friend, an associate is the same termto ne.
And a friend cane and pi cked you up?

Yes, he did.

o » O » O » O » O » O » O >» O >

And you told the jury that the friend then drove you
back out to your house on Booker Road?

A Yes, sir.

Q How far a drive is that fromright there at the
Cheesebur ger House out to Booker Road?

A Twenty m nutes, twenty m nutes.

Q A friend drove you twenty mnutes out to your house,
Is that right?

A Yes, sir.

Q At that tinme you gather up sone itens, correct?
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A They were al ready gathered up.
Q And one was a shot gun?
A Yes sir, that | was going to pawn.
Q And Marty saw you have a shot gun?
A Yes, sir.
Q Marty saw you put that in your car, or in his car?
A Yes, sir.
Q At that tinme y'all cane back into G eenwood?
A Yes, we did.
Q Marty ended up dropping you off at Stella Burton's
house or where Stells -- do you know Stell a?
A No, | haven't net her since -- for the first tine
t hat ni ght.
Q That was the first tinme you nmet Stella?
A Yes, sir.
Q Who did you know that lived in that house?
A Debbi e Wods.
Q What about Tasha Par ks?
A She once stayed there.
Q But you are famliar with those two people that |ive

i n that house?
Yes, sir.
Do you renenber wal king in that house?

Yes sir, | do.

o >» O >

Did you have your little black bag with you?
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No, sir.

VWhere was it at?

At Joni and Marty's house.

So at that point you didn't have that black bag?

No, sir.

o >» O >» O »

Once you left, Stella and Debbie had to go wash

cl othes, you rode with them is that right?

A Yes, sir.

Q Let me back up. So before Marty dropped you off at
Stella Burton's house, you dropped your shotgun off at
Marty's house?

A Yes, sir.

Q So Marty was well aware that you had a shotgun?

A Vel | aware.

Q Did Marty see you unload that shotgun earlier that
day?

A | can't say if he did or he didn't.

Q After that you didn't know where Marty and Joni were
goi ng, right?

A I know they had a call, he said he had to run to
Abbeville. And then after that he would be able to take
me hone.

Q And Marty kept his word, didn't he?

A Yes, he did.

Q Marty went to Abbeville to pick up JJ and then |ater
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on that night, do you renmenber when Marty and Joni arrived
at Joey's?

A | do.

Q When was that?

A It was around 12: 00 or 1:00 o' clock.

Q What were you doing at Joey's the whole tine you were
sitting there?

A Readi ng ny Bible, conversating with Joey.

Q Did you feel |ike people were out to get you?

A No, sir.

Q You weren't paranoid?

A No, | was just a little uneasy because | hadn't never
nmet these people before.

Q Did you ever wal k about outside the house?

A | wal ked to the big house one tine.

Q Wal ked to the big house one tine. |Is that where they
wer e doi ng | aundry?

A Yes, sSir.

Q And try to m x up sonme drugs then?

A No, sir. | asked Debbie if she would call Marty to
see if he was still in route.

Q You didn't flip the can over and try to m x up drugs?
A No, sir. | amnot aware of none of that.

Q How | ong were you there at Joey's?

A Fi ve hours maybe.
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Was Joey pl easant to you?
Yes, he was.

Was Stella cordial to you?

> O >» O

| didn't really conversate with her once she was --
once she cl osed.

Did you have any conversations with Stell a?

Not that | can recall, no sir.

Do you renenber telling Stella you had a job to do?

Absol utely not.

o » O >» O

Do you renenber talking to Stella about the col ors of
t he rai nbow?

A No, sir.

Q You don't. Are you saying it didn't happen or you
just don't renenber?

A | don't believe | tal ked about none of that.

Q Did you talk to anybody while you were there for five

hour s?
Just Joey and Debbie. | didn't know Stella
Q Had you ever net Joni before that night?
A | have.
Q How di d you know her?
A Thr ough Marty.
Q Had you ever net Joey before?
A No, that was the first tine | had nmet Joey.
Q Once Marty showed up at the house, what tinme was
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t hat ?

A The tinme that Marty and Joni showed up at Joey's

house?

Q Yes.

A It was around 12:30 to 1: 00, | believe it was.

Q Where did you go fromthere?

A Came back to Joni and Marty's house.

Q At that tinme did Joni ask you to get out of her car?
A | got out.

Q Did she ask you to?

A Yes, sir.

Q She didn't want anybody sitting in her car, is that
right?

A Well, Marty was unl ocking the door and | was just

readi ng ny Bible and she said, just cone on.
Q And y'all go in the house?
A Yes, we did.
Q While in the house did you make several trips to the
bat hr oonf?
| recall just one tine.
Did you have anything in your hand at that point?
No, sir.

A
Q
A
Q Are you sure about that?
A Posi ti ve.

Q

At that point did Marty ask you if you are ready to

826




o 0~ W NP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Mark Hailey - Cross by M. Brown 827

1041
go hone?
A Yes sir, he did.
Q Actually did he say, cone on and let's go?
A Yes, sir.
Q Why did he have to say it like that. D d you not
want to | eave?
A | did want to | eave.
Q Marty was going to give you a ride, is that right?
A Yes sir, he was.
Q Had you and Marty gotten into any argunents that
ni ght ?
A No.
Q Had you ever gotten in an argunent with Marty?
A No, sir.
Q When you left Marty and Joni's house, did y'all go

anywhere el se?

A

Yes, we went to Debbie's to retrieve ny phone.
Did you get out of the car?

| did not get out of the car. There wasn't no lights

Did you get your phone?

No sir, | did not.

You are in the backseat at this point, right?
Yes, | amstill in the backseat.

And you testified when you left Marty's house and you
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grabbed that .20 gauge shotgun, is that correct?
Yes, sir.

And put in the back of the car?

Yes, sir.

Did Marty see you had that shotgun?

Yes, sir.

And you sat in the backseat?

Yes sir, | did.

o » O » O » O

| believe you stated to M. Shaffer, you were telling
hi m how to get to your house?

A W was in route to Ninety Six and he did not want to
go through town.

Q And then you told hima different route?

A Well, he wanted to go through the back roads, so |
told him He wanted to travel the back roads rather than
go through town.

Q Again, this is your neck of the woods, right?

A This is -- yes, that is where | stay at, yes sir.

Q And you are famliar with Warner Road, right?

A | amnot famliar with it, | just know of it. | pass
it inroute to Geenwood when | am pressed for tine.

Q You were born and raised in Ninety Six?

A Yes, sir.

Q Booker Road is just a short distance away from Warner

Road, is it not?
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A It is, sir.

Q You are famliar with different things that happened
on that road, right?

A | can recollect one incident.

Q If you go down Tillman Territory Road, you said Marty
took a wong turn?

A Yes, he did.

Q You are going down Tillman Territory, isn't it true
that if you just keep going straight you will cone out on
2467

A Yes, that was the plan, yes sir.

Q So Marty took the wong turn, you didn't tell himto
turn down that road?
A No, sir.

Q Driving down Warner Road, did Marty talk on the

phone?

A Yes, | heard him say about fifteen m nutes before I
got -- fifteen mnutes before we would have gotten to ny
house, he said sonmething about -- I amon nmy way hone,
that is all | could catch.

MR SHAFFER: Hearsay, Your Honor.

THE COURT: Ckay. Sustai ned.
Q Did you hear himon the phone, on a phone
conver sation?

A Yes, | did. Yes, sir.

829




830

Mark Hailey - Cross by M. Brown

o 0~ W NP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

1044

Q How was Marty's deneanor then, cal n?
A He was real quiet other than making that noise.
Q Marty didn't have many teeth in his head, did he?
A | don't know.
Q You don't know?
A | don't know.
Q How | ong have you known hi nf?
A Alittle over a year.
Q You were riding wwth himthat day, right?
A Yes, | was.
Q You don't renenber if he had teeth in his head or
not ?

I wasn't paying that close of attention.
Q Was the radio on?
A Not to ny knowl edge it wasn't.
Q That road is real dark, isn't it?
A Yes, it is, sir.
Q Is it safe to say you couldn't see anything in that
car or outside the car. |Is that right?
A In the car you could see because of the speedoneter

light. But as far as outside, no sir, it was pitch black.
Q You told the jury a few m nutes ago as he got down
the road that Marty stopped suddenly, is that right?

A Yes, sir.

Q That Marty wai ved a pellet gun at you?
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A Yes, sir.

Q Did you al so say that then his phone Iit up or he got
a phone call. D d you say that?

A Sonet hi ng happened with his phone and it got his
attention. His attention faded fromnme to phone, faded
fromnme to the phone.

Q And so where was the gun at after his attention got
di stracted on his phone?

| guess it was in his |ap.

Q The gun was in his | ap?

A | guess it was sonmewhere in his |ap, yes sir.

Q And after the gun was in his lap what did you do?
A When | saw the gun brought back up --

Q Was he still on the phone?

A No, sir.

Q But before he even reached for that gun initially,
you had al ready picked up that shotgun and | oaded it,
right?

A Yes sir, | have. Yes | did because | didn't know

what was about to happen.

Q Marty was a friend though, right?

A He was unresponsive when we turned down the road so |
didn't know what his plan was.

Q Wasn't you goi ng honme?

A Not that way. How could we be going to ny house if
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1 he took that turn.
2 Q Say that again.
3 A | was saying how could he have took that turn and
4 still would have been in route to ny house.
5 Q After you shot himhow did you get hone?
6 A | drove his car.
7 Q And you kept going straight down Warner Road,
8 correct?
9 A There was no other way to turn around. The only way
10 I knew.
11 Q After you got to the end of Warner Road you took a
12 left, right, onto Brooks Road?
13 A I think so, yes sir.
14 Q And then you took another left onto 246, correct?
15 A Yes.
16 Q And then less than two m|es down the road you took a
17 right into Booker Road, your house, correct?
18 A Yes sir, | did.
19 Q So there is no way, if you are riding down \arner
20 Road, to get to your house? |I|s that what you are saying?
21 A | don't believe | said that.
22 Q | think you just said, if I amnot m staken, going
23 down Warner Road, there is no other way to get to your
24 house? That is not the way to your house. But you can go
25 to your house that way, right?

832




o 0~ W NP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Mark Hailey - Cross by M. Brown 833
1047
A Yes, sir.
Q And you did?
A Yes, that is the way | took, yes sir.
Q An area you are famliar with, right?
A Yes, it is.
Q Where i s Hastings Road?
A | think it is a road that connects to Wrner.
Q Right in the mddle of it, perpendicular to it?
A I think so.
Q Is that where that girl got burned up?
A I think so.
Q So you are famliar with that area, right?
A | grew up down there, in the area.
Q So that whol e day Marty cane to give you a ride,
correct?
A Yes, sir.
Q VWhen you left with Marty at Joni's house, he was
giving you a ride hone, right?
A Yes, sir.
Q And even if making a wong turn down Warner Road, you
could have still got to your house, right?
Yes, sir.
Q That is actually the way you got hone, correct?
A Yes, sir.
Q When you shot Marty, Marty didn't have the gun
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poi nted at you, did he?

A

Q
A

Q

It was in notion.
It was in notion?
Yes, he was bringing it back up.

Once you shot Marty and drug his body out of the car,

did you nove this gun?

A
Q

3

> O » O » O » O >

Yes, | did. | sat on it.
You sat on it. It was in the driver's seat?
(No response.)

Where was the gun when you pulled Marty out of the

It was on his -- it was in the driver's seat.
Didn't have any blood on it?
I am not aware.

You renmenber what Marty | ooked |ike after you shot

No, sir.

You renmenber what his shirt |ooked |ike?
No, sir.

You don't renenber it was covered?

No sir, | don't.

You said this gun was in his lap, right?
It was on the seat.

On the seat. Didn't have anything on it?

| amnot aware if it was.
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Q I want to show you State's 118. What do you see on
his shirt?
A Bl ood.
Q And he had that gun in his |ap?
A It was in -- | don't knowif -- after | noved the
body out of the car the gun was in the seat. | don't know

if was in his lap or not. But | know !l seen it in notion

and that is when it happened.

Q Do you even know if it was in his hand?
A Yes sir, it was in his hand.
Q Agai n, you | oaded your shotgun prior to himeven

pulling up a pistol, is that right?

A Yes, sir.

Q Goi ng down a road you know goes to your house, right?
A Yes, sir.

Q After you shot M. CGeorge you drug himout of that
car, didn't you?

A Yes sir, | did.

Q Did you put himover there in that ditch?

A | put himon the side of the road, out of the way of
t he vehicle.

Q And you took his car, right?

A Took his car to go report the incident.

Q Now, | show you what has been marked State's 99.

VWhat is that?
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A It is a picture of the passenger seat.
Q VWhat is this thing sitting on the seat? |Is that a
phone?

A Yes, sir.

Q Why didn't you use that phone call -- to call?
A | wasn't aware of it.
Q You weren't aware of it. Didn't you just say that

after he pointed the gun at you he got distracted by a
cell phone call?

A | wasn't aware of too nuch after the incident.

Q You weren't aware of too nuch after the incident?
A No, sir.

Q After you shot M. Ceorge, what did you do with the
your shotgun shell?

Put it in nmy pocket. That is what | was taught.
That is what you were taught?

That is what | was told.

You don't renmenber?

| don't.

o » O >» O

Bits and pi eces you renenber and other parts you
don't, is that correct?

A Yes, sir.

Q After you got back to your nother's house, do you
remenber tal king with your nother?

A | do. Bits and pieces | do.
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Q Bits and pi eces?
A Uh- huh.
Q Is that a yes?
A Yes, sir.
Q Do you renenber talking about those three dots again?
A Tal king about it in the video, | seen it in the
vi deo.
Q Do you renenber saying that energy was out of your

mnd and | hurt him Do you renenber saying that?

A | remenber saying force of nature.

Q You don't renmenber saying the energy was out of ny
m nd?

A | don't recall. But if it is in the video | don't
di spute it.

Q And then synbols | was seeing, | was hallucinating.

Do you renenber saying that?

A | don't renmenber saying hallucinate, hallucinating.

But | do renenber saying, | said sonething about synbols.
Q Were you seeing synbol s?

A | saw signs.

Q You were seeing those signs or synbols prior to the
shooti ng?

A Yes, sir.

Q What ki nd of signs and synbol s?

A Things | was trying to recollect after the incident.
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1 Q You were trying to recollect after the incident?
2 A Recol | ect as far as, as we were traveling down the
3 road | was being observe on the headlights that was
4 shining fromthe car and | noticed that one side of the
5 road the posts was |leaning in and on one side of the road
6 t he posts was straight up and down.
7 Q VWhat did that nmean?
8 A This is a analysis of what |I thought after the
9 I nci dent .
10 Q | thought that you said that was before the incident
11 that you noticed these posts?
12 A | did. But | couldn't interpret themat the tine.
13 Q But you were thinking about themat the tinme. |Is
14 that right?
15 A I was thinking about a |lot of things, yes sir.
16 Q Do you renenber saying | can't play these ganes no
17 nor e?
18 No sir, | don't.
19 Q You don't renenber that?
20 A No sir, | don't.
21 Q Whul d you like to rehear it?
22 A | don't dispute it.
23 Q What woul d you have been neaning by saying | can't
24 pl ay these ganes no nore?
25 A | have no idea.
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Q And then the force of nature or hallucination, a
force of nature | couldn't reckon with it?

Yes.
Q What do you nean by that?
A Force neaning the gun. Nature neaning Marty.
Q You were tal king about your hallucinations?
A No, | was speaking in another term | didn't want to
t ake bl ane.
Q Say that again?
A | did not want to take credit for killing himin
sel f - def ense.

COURT REPCRTER: Did he say he did or did not?
Q Say that again.
A | did not want to take credit for himdieing in
sel f-defense. | was trying to speak in a different term

Q You followed that up with, what | heard yesterday
took ne right over to that spot. | never heard nothing in
my life sound |ike that?

A That was a different spot. It was a spot that ny

not her had put sone itens that | had coll ected before |
noved to Bl uffton.

Q Isn't that right there still in the same area where
trying to figure out where Marty is?

A This is on the Booker's property.

Q But you were hearing voices the day before?
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A No, sir.
Q Wl |, then what spot are you tal ki ng about ?
A It was a sound.
Q It was a sound?
A Yes, sir.
Q You were hearing sounds the day before?
A It wasn't -- it was an actual sound.
Q But it took you right over to that spot?
A Yes, this old house that sits right beside ny house.
The roof fell in and the tin kind of nmade a | oud noi se and

| went over there to check it out and | found a collection
of bottles that | had collected before | went to Bluffton.
And ny nother had just threw -- at the old house.

Q And you just pulled that out of the air when the

of ficer and your nother and aunt were asking you questions
about a place where bottles were?

A No, this was when nme and ny not her, when she was
trying to get sone information out of nme on the incident.
Q She was trying to get information out of you about
the incident, correct?

A On the couch, yes sir. And | brought that up.

Q And your reply was, what | heard yesterday took ne
right over to that spot?

A | didn't -- | didn't say nothing to her about it so

at the tine I was expressing nyself about the situation.
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Q About the situation that just happened?
A No, about the situation with the bottles being found,
that |I had coll ected.
Q Bottles didn't conme up in that conversation, did it,
on the couch?
A | never said anything about any bottles. No, |
didn't describe the situation.
Q And that response you gave was after your nom asked

you about Warner Road and what you doi ng over there on
War ner Road, right?

Yes, but | wasn't referring to Warner Road.

You weren't referring to Warner Road?

No, sir.

The road you knew bad things happened on, right?

| have heard one i ncident.

O » O >» O

After you got outside and were in the back of that
sheriff's car, the question was asked, where was Marty.
And you told Warner Road, right. Do you renenber that?
A Yes, sir.

Q You said | shot Marty, nmy brother and Christ, it was

bl ack and gray. Wre you seeing stuff then too?

No, sir.
Q You weren't still hallucinating?
A No, sir.
Q And he is on Warner, sir, | don't know why. Do you
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1 remenber saying that?
2 A It was after the incident. There was a |ot of things
3 | probably said that I can't recollect or explain. | was
4 very upset.
5 Q Did you also tal k about seeing the pink and bl ue
6 ri bbons everywhere?
7 A | believe I do renmenber saying that.
8 Q And pol es, tel ephone poles?
9 A Pink and bl ue ribbons on the tel ephone poles, yes
10 sir
11 Q Is that before you shot Marty?
12 A This was weeks before | noticed them those.
13 Q So were you hal luci nati ng weeks before?
14 A No sir, there actually was -- they were on the
15 t el ephone poles. The line that secures the pole, it is
16 al nost |ike a brace.
17 Q So do you dispute the day before that you were doing
18 any kind of drugs?
19 Mari j uana.
20 Q Mar i j uana?
21 A Yes.
22 Q You didn't do anything el se?
23 A No, sir.
24 Q And on that couch when you say | am hall ucinating,
25 you are now saying you weren't hallucinating?
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A There is a lot of things | m ght have said that |
didn"t. | can't explain.
Q After you got over and got arrested on this, you had
atinm to sit and reflect, right?
A Yes, sir.
Q And the tine to | ook at pictures?
A No sir, | haven't.
Q You haven't seen these photographs?
A No sir, | haven't.
Q You haven't seen the photographs inside that vehicle?
A | seen the photos -- yes, | have.
Q And this pistol was laying in that front seat, wasn't
It?
A Yes, sir.
Q Didn't have any blood on it?
A No wher e.
Q Did you place that pistol over there after you drug

Marty out of the car?

A

Is when | got in the car and | sat on it and | placed

it over there.

Q

How woul d you have sat on it if Marty had it in his

hand, when you drug himout of the car?

A

Q
A

| don't know how.
And it didn't have any blood on it?

| don't knowif it did or it didn't.
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Q Had you been to drug rehab before?
A Twi ce.
Q For drugs other than neth, or other than marijuana?
A Yes sir, | have.
Q Met hanphet am ne?
A Yes, sir.
Q Cocai ne or crack cocai ne?
A Yes, sir.
Q You snoked, shot up?
A Yes sir, | have.
Q And snorted?
A Yes sir, | have.
Q Do you renenber what you were reading in the Bible?
A Di fferent passages.
Q Do you renenber the context of it?
A Pretty much | was reading psalns, | believe it was.
But | can't give you -- | can't give you the direct

descri ption and chat, doing both.

Q As you turned down or as y'all drove down \Warner Road
your testinony is you | oaded that shotgun before you knew
there was anything going on in that car just because you
turned down that road?

A After | couldn't get a response from Marty, yes,

di d.

Q Wasn't he on the tel ephone?
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A No, he had got off by that tine.
Q And when Marty was on the phone, was he acting
nor mal ?

He was quiet, just meking, making a noi se.
Q The noi se bothered you, didn't it?
A It bothered ne.
Q It did bother you?
A No, | just noticed it. He always made the noise but

it got nore rapid and pace as he had turned down the road.
So you were paranoid?

| did not say | was paranoid.

Q
A
Q Do you think you were paranoid?
A No, sir.
Q Then why turning down that road get you so scared?
A Because | told Marty straight, | didn't tell himto
turn.
Q So you are saying Marty just turned down a dirt road
he was not famliar with?

MR. SHAFFER: (Objection, Your Honor, specul ation.

THE COURT: Sustained. Solicitor, if you think you
are going to go alittle while longer on cross which is
fine, we my want to take a break.

MR. BROMN: | am about to wap up.

THE COURT: Ckay.

Q Let's go back, you nentioned that Marty pulled this
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1 pell et gun out and was waiving it around, correct?
2 A He had it pointed at ny face, yes sir.
3 Q And then got distracted and the gun was not pointed
4 at you anynore, is that right?
5 A No, sir.
6 Q Not pointed at you and then you shot?
7 A | shot when | seen his gun raising up again.
8 Q He wasn't facing you though, was it?
9 A He was in a turning notion.
10 Q Do you renenber where you hit it?
11 A No, sir.
12 Q You didn't get himback here behind the right ear?
13 He wasn't | ooking at you, was he?
14 A No, sir.
15 Q No further questions.
16 THE COURT: You have much redirect, if you do we w |
17 take a little short break.
18 MR. SHAFFER: Not very nmuch at all, Your Honor.
19 THE COURT: Very good. You may proceed.
20 REDI RECT- EXAM NATI ON
21 By M. Shaffer:
22 Q Mark, the Solicitor asked you about different ribbons
23 and stuff like that. D d you recognize those as being
24 signs before the shooting or after the shooting?
25 A After.
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Q Okay. Did you shoot him--

COURT REPORTER: | didn't hear his answer.

It was after.

Did any of these signs cause you to shoot hinf

No, sir.

o >» O »

No further questions.
MR. BROWN. Just a few questions.
RECROSS EXAM NATI ON

By M. Brown:
Q Yes, M. Hailey, do you dispute that on the video,
whil e on the couch, you said the voice |I heard yesterday
took ne right over to that spot.

MR. SHAFFER: Your Honor, | think this is outside of
the scope at this point.

THE COURT: It mght be outside. Howis it
responsive to the two questions that M. Shaffer asked.

MR. BROWN. He said signs and synbol s.

THE COURT: Right.

MR BROWN. | will wthdraw that questions.

THE COURT: All right.
Q M. Hailey, did you state, while sitting on that
couch that you were seeing signs and synbol s?
A If it isin the video | don't dispute it.
Q And that it was black and gray, is that correct?

A Yes, sSir.
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Q No further questions.

THE COURT: You can step down, sir.

(Wher eupon, the witness stepped down fromthe w tness

stand.)

THE COURT: Does the Defense have any further
W t nesses?

MR. SHAFFER: No, Your Honor, the Defense rest.

THE COURT: Thank you very nuch, M. Shaffer. Does
the State have any reply case?

MR. BROAN: No, sir.

THE COURT: Okay. All right, the evidentiary record
in this case is now closed. Ladies and gentlenen, we are
going to go ahead and break for the evening. Let ne tell
you what we have left to do tonorrow. The |awers wll
make their closing argunents to you. | will instruct you
on the law to apply to the facts as you find themin this
case. And after that is done then | will instruct you to
begi n your deliberations. Now, with that said, | have got
a prior conmtnent in the norning so | don't want you here
until 11:00 o'clock. It is a commtnent | already nade
sone tine ago so | need to follow through with that so
don't cone until 11:00 and we will get started back up.

So get another good night's rest and we will see you at
11: 00 in the norning. Appreciate your hard work,

appreci ate your patience and understanding in this case.
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See you in the norning at 11: 00 and renenber all of ny
previ ous instructions.

(Wher eupon, the jury was excused for the day.)

THE COURT: | should be here by 10:30. WMadison is
going to go ahead, probably this evening, Mdison wll be
emai ling you a draft charge for you to | ook at and then
l et's regroup about 10:30 and we can tal k about the
charge. Just for your information, we nodeled it after
the El nore charge which woul d contain some of the
suggestions that you made in that case, assumng that it
woul d be applicable to this case. But take a | ook at it,
pretty straightforward. And so | should be here by 10: 30.

MR. SHAFFER: Your Honor, at sone point this evening
| probably will be submtting a menorandumrelated to a
requested charge for involuntary mansl aughter.

Septenber 23, 2021

THE COURT: Okay. | had a conference with the
| awyers in-chanbers. Since | needed to do sone work
concer ni ng sone proposed charges and | awers were fine
with this. | amgoing to bring the jury out and explain
to themthat | have got some work to do with the | awers
and send them on and they can get their own |unch and have
them back at 1:00 o'clock. So that is kind of the plan
that we are going to be working with. So if you wll

bring the jury out.
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(Wher eupon, the jury cane into open court at

approximately 11:25 a. m)

THE COURT: Let the record reflect that the jury is
back in. Good norning, |adies and gentlenen. Hope
everyone is feeling well still. As | told you when we
br oke yesterday evening, what we have to do is the | awers
will make their closing argunments to you and | will charge
you the law in the case. As | normally do, when | am
preparing ny charge on the law |l will allow the attorneys
to make suggestions, request anendnents or changes or sone
additions, whatever. And | have already had a conference
with the awers and I am going to have to spend sone tine
on determ ning exactly what charge that | want to give to
you. So here is ny options. | can |leave you back sitting
inthe jury roomfor Iike an hour and a half or so, or go
ahead and send you on hone, you can get you a bite to eat
and then cone back at 1:00 o'clock. | think you would
much rather, if | kept you back there | would feed you
| unch. GCkay. | wouldn't let you go hungry. But | think
you probably would rather |eave, get your lunch and be
back here at 1:00. So that's what we are going to do.

And that will give ne some tine to work on the charge,
continue to consult with these fine attorneys and so if
you will be back no later than 1:00 o' cl ock. Hopefully we

can get started soon at that tinme. GCet you a bite to eat
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and see you back at 1:00.

(Whereupon, the jury was excused from open court for

a lunch break.)

THE COURT: Okay, we will be in recess for a while.

MR. SHAFFER:  Your Honor, can | say sonething before
| forget, on the record.

THE COURT: Yes.

MR. SHAFFER: W renew our directed verdict notion,
Your Honor.

THE COURT: On, sure. So noted.

MR. SHAFFER: Thank you. And deni ed?

THE COURT: And denied, yes sir.

MR. SHAFFER: Thank you, Your Honor.

THE COURT: Okay, we will be at ease for a while.

(Wher eupon, a break was taken.)

THE COURT: Okay, we are back on the record. Let ne
just kind of sunmarize a little bit concerning the jury
charge and then both sides can put on the record whatever
you need to. | wll first acknow edge that the Defense,
two docunents concerni ng request to charge, | think the
menor andum and t hen maybe an email outlining sone things,
have been marked as a Court's exhibit, 4 and 5.

(Wher eupon, Court's Exhibits 4 and 5 were marked for

i dentification only.)

THE COURT: Had an informal charge conference back

851




852

1066

o 0o~ W Nk

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

I n-chanbers. The State nmade two requests. One was to
provi de sone additional malice | anguage and we were able
to, with the consent of the Defense, were able to agree on
that. So that has been inserted in the charge. Secondly,
the State requested a charge on voluntary intoxication not
being a defense. | have declined that charge. The
Def ense requested, the Defense requested three charges,
character evidence which | amallow ng and have quoted
verbatimof their request; an accident charge which | have
quoted verbatim their |anguage but have denied the
I nvol untary mansl aughter charge. |In reading all the cases
on involuntary mansl aughter, | believe that the facts of
this does not fit into what involuntary mansl aughter is.
The cases that allowed an involuntary mansl aughter charge,
all deal with the facts |ike struggle, accidental
shootings, things of that nature. So because | don't
bel i eve the case | aw supports an involuntary mansl aughter,
notw t hstandi ng the very creative nenorandum that the
Def ense offered, | amdeclining that. Now, with that said
I wll allowthe State to put on the record anything it
wants to concerning nmy refusal to charge voluntary
I nt oxi cation, not being a defense.

MR. BROMN: Judge, it is just the State's position
that, there has been a |lot of tal k about people believing

he was high. Actually he was sayi ng he had been doi ng
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sone drugs. He even says on the video that he was

hal | uci nating, so that is the reason why we want vol untary
I ntoxication, that you are no | ess responsi ble even at a
mental state of intoxication. So that is not a defense to
commtting the crine charged. That was the purpose of

t hat .

THE COURT: Sure. And | would just note that the two
cases that the State provided to ne were both voluntary
mansl aughter cases. And the way | read the cases, the
| anguage in those cases dealing with voluntary
I ntoxi cation not being a defense, it is nore related to
t he voluntary mansl aughter charge and not necessarily a
directive or a perm ssible charge by the Court. So |
denied that. Al right, now the Defense, you want to put
anything on the record concerning the Court's refusal to
charge i nvol untary mansl aughter.

MR. SHAFFER:  Your Honor, related to the argunent,
obviously I amjust going to rely upon the witten
menorandum | think the evidence outlines, supports it,
911 call.

THE COURT: Right.

MR. SHAFFER: The witness related to accident and the
W tnesses related to intoxication. But | would just rest
with the argunent.

THE COURT: And your nenorandum clearly sets out the
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1 Defense's position. And | will state the reason why | am
2 chargi ng accident is because throughout the videos with
3 the, on the body cam the videos, the Defendant said it
4 was an accident. So because of that | am charging that.
5 Okay. Are y'all ready for your closing, do you need any
6 nore tinme?
7 MR. BROWN: The State is ready.
8 THE COURT: Ckay.
9 MR. SHAFFER:. The Defendant is ready.
10 THE COURT: Let me go on and nention before | forget.
11 | think, | don't feel confortable doing this, but | think
12 | am going to have to stand at the podi um when | give the
13 charge. | think it is so awkward with the apparatus and
14 sit at the bench where | normally give ny charge. So
15 hopefully no one has an issue with that. It m ght even
16 bring mack nenories in making closing argunents to the
17 jury in the prior days. Madison has emailed the verdict
18 form we will give that to you. She now has done it.
19 LAWCLERK: | did send it.
20 M5. SUMNER: W reviewed it last night.
21 THE COURT: Oh, okay. As we nentioned yesterday, in
22 line with the Beatty decision, the State will open in ful
23 and then the Defense in full and then the State has the
24 right, if it so chooses, to cone back and reply argunent
25 as any new matters that the Defense may raise. Let's
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bring the jury out, please.

(Whereupon, the jury came into open court at

approxi mately 1:10 p.m)

THE COURT: Let the record reflect the jury is back
in. Good afternoon, |adies and gentl enen, hope you had a
chance to get you a bite of lunch. GCkay. This is the
| ast opportunity that these fine | awers have to advocate
for their respective sides, closing argunents are very
Important, it is very inmportant to these |awers. So, as
you have done, since day one you have paid very close
attention and been alert throughout this trial which |
appreciate. | need for you to continue being alert and
payi ng attention as the | awers give their closing
argunments to you. |Is the State read?

MR. BROMWN: Yes, Your Honor. May it please the
Court. Ladies and gentlenen, imagine thinking to
yoursel f, you are just taking another person hone, giving
anot her person a ride hone |ike you have done before, many
times before. But the other person, Mark Hailey, has a
different plan, different thoughts about what is going to
transpire that night. Driving himhonme, get on a dark
dirt road, feel uneasy. The next thing you know you have
got a hole through your head, being drug out of the car on
a renote, dark dirt road and left there. Never be able to

come back to your famly, your friends or your fiance.
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Fol ks, a dark dirt road, Marty CGeorge is not famliar
with. A dark dirt road M. Hailey was famliar wth,
going to his house. Sonewhere that M. Hailey went down
that road and you will hear nore about that later. Ladies
and gentl emen, thank you so much for your attention and
time during this whole trial. It has been a long tine, a
| ot of information you had to process, try to put
together. VWhat | want to do is try to put it all back
together for you, it is like a big puzzle. You heard
sonet hing | ast week, you probably don't renenber what was
all said |last week in a video, we are going to watch part
of it, not the whole thing, I amnot going to nake you do
that. But | think it is inportant to listen to what was
said in part of that video. Before we get into the facts,
let's talk about the aw. The Judge will instruct you on
the law and he already has kind of told you what he is
charged with. He is charged with nurder, carjacking and
possessi on of a weapon during the conmm ssion of a violent
crime. So what is nurder. Mirder is, and we have to

prove beyond a reasonabl e doubt all of these charges, and

that is the unlawful killing of another person with nmalice
aforet hought. What is malice. Malice is hatred, ill wll
or hostility towards another person. It is the

I ntentional doing of a wongful act w thout just cause or

excuse and with the intent to inflict injury. Malice is
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defined as being hatred or ill will. Mlice signifies,
rather, a general malignant reckl essness of the lives and
safety of others or a condition of the m nd which shows a
heart regardl ess of social duty and fatally bent on

m schief. It indicates a wicked or depraved spirit,

i ntent on doing wong. And nalice aforethought does not
require that malice exists for any particular time before
t he event happened, before the act is commtted. Malice
must exist in the m nd of the Defendant just before or at
the monent that that shot happened. Therefore there has
to be a conbination of the previous evil intent and the
acts. Okay. And malice can be shown by words, threat,
conduct, acts, showng a total disregard for human life
based on the evidence and the facts. And we will go

t hrough sone of that but just you wll be | ooking out when
we go through this, the facts, nmalice. Let's took at the
type of killing this was, the close range, .20 gauge
shotgun, drag marks on the road, |eaving his body on the
side of the road. The |oading of the shotgun as they were
driving down the road. Renenber that. Before anything

al | egedl y happened the Defendant said he | oaded t hat
shotgun. In the head, the position of Marty George, where
he was shot. All ideas of malice, exanples of nmalice. No
call for help by M. Hailey, never called 911, never

stopped at a house along the way and then we will get into
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the statenents he made out at his house that night.
Possessi on of a weapon during the comm ssion of a violent
crine. It is what it sounds |like. Mirder and carjacking
Is a violent crinme and so if you find that he was in
possessi on of a weapon during that tinme then that is
position of a weapon during the comm ssion of a violent
crime. And carjacking, carjacking is sonmeone takes or
attenpts to take a notor vehicle from anot her person by
force and violence, intimdation while the person is
operating that vehicle or while the person is in the
vehicle. As you have already heard, Marty George was
driving the vehicle, undisputed. Mrk Hailey took that
vehicle after he nurdered him Ladi es and gentl enen,
there is also a defense in this case that they raised,

sel f-defense. So it is sonmething you have to consider as
well. What is self-defense. Well, there are four

el ements required of self-defense. And again, it is our
burden of proof to prove to you beyond a reasonabl e doubt
that that does not fit self-defense. W disproved that.
So the first is, the Defendant was w thout fault bringing
on the difficulty. Wat did M. Hailey say on the stand
yesterday. As they are riding down this road M. Hail ey
| oaded this shotgun, do you hear that. Put the shell in
and he shot him Can't be without fault on bringing about

the difficulty. Second, the Defendant nust have been in
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actual i nmm nent danger of losing life or sustaining
serious bodily injury, he nust have actually believed he
was in inmmnent danger of losing life or sustaining bodily
injury. Again, M. Hailey said he | oaded up that shotgun
bef ore anythi ng happened on that road, while M. George
was on the phone he | oaded that shotgun. Even if you want
to believe that Marty George sonehow picked up the pell et
pi stol, after know ng a .20 gauge shotgun was behi nd him
and pointed it at him the Defendant has to be wi thout
bringing on the difficulty. He said fromthe stand that
he | oaded that gun before anything happened and you heard
t hat gun open and shut. But he has to be in actual

I mm nent danger, or third, a reasonably prudent, sonebody
has to believe they are in immnent danger. But this is
where that reasonabl e prudent person of ordinary firmmess
and courage woul d have entertai ned the sane belief. |If

t he Defendant was actually in inmmnent danger then the

ci rcunstances were such that it would warrant a person of
ordi nary prudence, firmess and courage to strike that
fatal blow. This is also where we are going to watch the
video again. Just a small portion of it, of what was
goi ng through his head and what he was seeing out there
that night. And also renenber what Dr. Salas said. Sone
things that he thought was reality is not firmy grounded

and what actually occurred. He can see stuff that really
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wasn't taking place or visualize sonething that really was
not happeni ng even though he is conpetent and he is not

I nsane. Fourth, the Defendant has no ot her probable neans
of avoi ding danger or losing his own |life or sustaining
serious bodily injury and to act as he did in that
particul ar instance. Wat else did he say yesterday on
the stand. That apparently after he | oads his shotgun and
has it behind him behind Marty George, while Marty is

tal king on the phone, Marty stops the car, pulls a pellet
pi stol out or pistol and waives it all in his face. Wat
did he say after that. Mrty got distracted with another
phone call, turned around and was | ooking at his phone and
the pellet pistol was in his hand up front. And Mark

pul led the trigger, he intentionally pulled the trigger.
Marty wasn't even | ooking at him He wasn't |ooking at
him he was distracted with the phone. W know that back
door opened. Mark Hailey got out of that back door after
he shot him went around the car and drug hi mout of that
vehicle. He could renove hinmself fromthat vehicle. |If
you choose to believe M. Hailey's version of the facts.
Sel f-defense does not work in this case. And even if you
bel i eve what M. Hail ey says about, he thinks that pistol
was in his hand, | ook at the pistol, look at the pistol in
the pictures. Look where the hat was, that Georgia

Bul | dog hat that was on Marty, it is on the floorboard of
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the driver's seat. Look what was in the seat in the
driver's seat.

THE COURT: Solicitor, | apologize.

MR. BROMWN: Too cl ose?

THE COURT: |If you are not going to be nmasked back
up, stay behind the podium

MR. BROMWN: Yes, sir.

THE COURT: And | apol ogi ze.

MR. BROWN: Either way you |look at it, self-defense
does not work in this case. The Judge wll also charge
you on accident. Folks, M. Hailey said on the stand
yesterday he pulled that trigger. Now, going into the
facts of this case what did you hear. And actually before
| go into that, proof beyond a reasonabl e doubt, we have
to prove beyond a reasonabl e doubt that M. Hailey is
guilty of all of these charges. Wat is that. It is the
proof that |eaves you firmy convinced of the Defendant's
guilt, firmy convinced, does not nean beyond all doubt,
does not nean beyond any doubt and does not nean beyond
every doubt. It leaves you firmy convinced that he
commtted these crines. And the Judge will go a little
bit farther in explaining what proof beyond a reasonabl e
doubt is. But, again, it is the State's burden, it is our
burden. So we wal k through these facts right now, to

recap what everybody said in this case and howit all fits
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together, how this puzzle fits together to show what
happened that night and what was actually going on. As

you heard fromthe getgo, the first thing we played was

the 911 call. Loretta Hailey, Mark's nom call ed, Mark
didn't call, Loretta called. So some of the things she
saidis, | think he is on sonething, that is within the
first three mnutes of the call, | think he is on

sonet hing. He has got specks of blood on his clothing.

He said it was a mstake. A mstake is different than
accident. Mstake is nmaking a m sguided or wong judgnent
decision, it is not accident. M stake and accident are
two different things. Mybe he saw sonething that wasn't
really there and made a m stake. Again, Ms. Hail ey says
he is on something, he is seeing three dots on his hand,
he is hallucinating or sonething. So then the 911 call,
Ms. Hail ey, his nother who he has been living with for
seven to nine years and who raised Mark is saying he is on
drugs and he is hallucinating. Sonebody that knows him
far longer than four hours, his mama. What did nom say.

A fight on March 4th, he was out of the house before she
was awake, he was tal king out of his head then. Accusing
her of putting roots on him she says he was paranoid and
t hought she was out to get him That afternoon she cut
his phone off because it pissed her off so nuch. She knew

that was his .20 gauge shotgun. She says he only acts
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i ke that when he is high. Again, the wonman he |ives
with, his nother, he only acts |like when he is high. The
only time he acts like this is when he is high, he doesn't
have any other mental health issues. He's bad on drugs.
Been on drugs seven to nine years, he is hallucinating.

He is worried a lot, worried about people hurting peopl e,
woul d say things that didn't make a | ot of sense. She was
famliar with Warner Road and you w |l hear about that in
a few mnutes. She knew bad things happen on that road,
there is really no other excuse to be out there. Wat are
you doi ng, drugs on that road? And one of the |ast
questions she asked, it was on that body cam what | said
was the truth, what | renmenber | don't dispute it. What
did Priscilla Watts say, his aunt. Mark was bad on drugs,
was afraid of him She was actually afraid of himthat

ni ght. She wal ked by one of the officers and said, are
you going to put cuffs on him He showed up at her work,
at Hardees and stayed for hours. He would go in and out
of the bathroom She didn't know what he was doing in
that bat hroom \What she did know when he cane out, she
said he was talking out of his head on the ride to

G eenwood. She nentioned the day before he was seeing
three dots. He is already seeing stuff, he was acting
unusual . She said he snapped on ne and said |I was agai nst

himtoo as she took himto Greenwood. Three dots, roots,
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tal king out of his head, small bag with him M. Sumer
asked him was his demeanor in the courtroomdifferent
than it was that night. He was seeing stuff in his head,
different than he is acting today. H's aunt said that,
sonebody that |ives right dowmn the road. And, again, the
| ast thing that she said, | don't dispute what was on the
body cam what | said was the truth on the body cam
James Bonetti, the first officer that arrived. You saw
that, he was on the body cam \What did he do. The one
thing that you are going to get to decide also is M.
Hai |l ey's statenent, whether he freely and voluntarily
responded to it. Is he responding to the questions being
asked while he is on that couch. Yes he is, we are going
to listen to that for a second.

(Wher eupon, a video was played for the jury starting

at 1:29, ending at 1:35 p.m)

MR. BROWN: The initial talk on that body cam he is
telling a lot. He is responding to those questions. Wo
Is out there. Marty. Wiy did you tell nme it was sonebody
else. | didn't tell you, Josh, you cane up wth that
yourself. That is not Josh's car. Right here on the
vi deo, he says the voice | heard yesterday took nme right
over to that spot. He never heard a sound |ike that
before in ny life.

When | first got up here a few nonents ago, | told
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you, Mark got himto go down that road and he tells you
that. The voice | heard yesterday took ne right over to
that road. 1In his head, that voice | told you yesterday
-- | heard yesterday took ne over to that road. And nom
is talking wwth himand he kind of gets agitated with her.

(Wher eupon, a video was played for the jury starting

at 1:35 p.m, ending at 1:41 p.m)

MR. BROMWN: Those first 11 mnutes tell you a |ot.
Mark has responded to them answering the questions they
asked himand giving nore. He tells you he was
hal | ucinating. H's nom said, oh, god, you are
hal l ucinating. He said | was hallucinating. | was seeing
synbols and signs. | couldn't reckon wwth it, | can't
play these games no nore. How do you refer to Marty, you
just said. M brother. If you want to you can watch the
whol e video. | submt to you there is nothing in there
about a gun being put in his face or Marty being
aggressive towards him You can watch it. | submt to
you that body cam right after he gets there, you can
hear. You can use your comDn sense, you can use your
real life experiences to determne what is going on in
that. Was he responsive to those questions. Was he
telling what happened. | submt to you he was. Janes
Bonetti, when he took the stand, believed he was on drugs.

When he got in there he nentioned Marty's nanme al nost
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1 i medi ately and said, | shot Marty and referred to him as
2 his brother. M ke Young was the other officer that came
3 in. He is the one that went to both scenes. He
4 M randi zed himand everything after that, again, M.
5 Hailey freely and voluntarily was talking to them As he
6 came out of the house, you heard himsay, Lord have nercy
7 on ny soul. You can watch these videos if you want, the
8 whol e thing, they are in evidence, you can use them
9 however you want to use them | amnot going to go
10 t hrough any nore of themright now. You next heard from
11 Deputy Pendergrass. He is the one that rode the road.
12 You saw how dark that road was and how M. GCeorge was off
13 to the side of the road, how he was positioned. Dr. Kyle
14 Shaw, why was he inportant. Well, Dr. Shaw told you where
15 and how far away that shot would have been. | wll show
16 you State's 126 of Marty. Entry wound behind the right
17 ear, exit wound around the left eye. It is undisputed
18 where M. Hailey was, the backseat. Undi sputed where
19 Marty Ceorge was, front driver's seat. And to get that
20 shot and to get that shot from behind the ear, M.
21 George's head was not facing Mark Hailey. Mark Hail ey
22 pul led the trigger killing him Dr. Shaw said, based on
23 the entry wound and where you could see stippling and al so
24 took in fact that there was a Georgia hat that was
25 covering part of it, around one to two feet, | think the
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range was one to three, sonewhere cl oser between around
two, but between one and two feet. There was also
gquestions asked regarding M. George's toxicology. 960
nanogranms per mlliliter. And what did Dr. Shaw say,

rel atively high amount but it all depends on the

i ndi vidual. Sonebody that does nmeth a lot, be akin to
sonebody that drinks alcohol a lot. You drink a lot it

m ght not affect them you could have paranormal even on
hi gh anobunts of drugs like that. That's what Dr. Shaw

tal ked about. Meth tolerance, it depends on the person
could function even with higher levels. But with regard
to M. George, it is nostly about the distance on the
shot. Deputies Josh Hood and Gl bert Yates, renenber they
are just transporting himfromthe hospital to the jail.
But what did they collect off of M. Hailey, shotgun
shells. After he shot M. George he broke the shotgun
down, took the spent shell out and put it in the front
seat and put that shell in his pocket. Geg Alison
testified next. Wat Geg did was process the scene, he
took all the photographs that we presented in this trial
SO0 you can see where everything was in the car, what was
coll ected, what was sent to SLED. Then you heard fromthe
SLED agents, Sara Goodman was the DNA analyst. Wat did
she talk about. Well, Marty George's blood was on the
back of Mark Hailey's shirt. W know that. Also both the
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victimand Defendant's DNA were on the shotgun. We know,
based on M. Hailey and if M. George had picked himup
earlier that day, he had a shotgun. The shotgun appeared
in that car. Now, definitely by hearing that thing open
you knew that shotgun was behind himor think M. George
woul d know that that shotgun was behind himas it opened
in the back of that car. But, as M. Hailey said, they
had that gun, he had that gun with himearlier in the day.
So M. Ceorge was aware of it. He clains M. Ceorge
actually took himout to his house on Booker and | oaded it
up in the car. Renenber that here in a few m nutes.

Ni col e Hardin was trace evidence. You say, you expect GSR
to be on both of their hands, being in tight quarters in
the vehicle like that. Wen you shoot a shotgun it sends
out a plunme of gunshot residue and you expect it to be.
And it was, it was on both Mark Hailey's hands and on M.
George. Now, Cecila Mdell, who is she. She was the

t oxi col ogi st from SLED and pharnacol ogi st. She had the
expert in pharmacol ogy and toxicol ogy. She said the sane
thing as Dr. Shaw said about M. George's drug |evels of
nmet hanphet am ne, 960 nanograns per mlliliter. That
really depended on the individual. Sonebody with that,
you can still function depending on if they used a |ot,
they coul d appear normal and still carry on their

day-t o-day opportunity or day-to-day activities. In
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general, | asked the question about sonebody that is on
drugs or a bender, a neth bender. What would that | ook

i ke. Sonmebody on net hanphetam ne who has been on a

| onger period of time, causes anxiety, nervousness,

par anoi a, violent aggression, agitation, cause

hal | uci nati ons, audi o and visual. So you are seeing

hal | uci nati ons but you are also hearing things. Wo does
that sound |ike. Wo does that sound Iike. W then got
into some of the people that M. Hailey was around | ater
on that afternoon on March 5th. W know Marty picked up
M. Hailey and gave hima ride, we know that. Picked him
up out at the gas station across from Cheeseburger House,
drove himaround and ultimately dropped himoff at the
house of Stella Burton and Debbie. Stella sees Marty,
Stella sees Marty drive off but Mark is left there. What
does Stella say. When he wal ked by her she got chill
bunps, felt uneasy. They didn't want himto stay there at
t he house by hinmself so they got himin the car and rode
over to Joey's house. Joey stayed in that little building
behind the main house, they call it a studio, while Stella
and Debbie did [aundry. What did you hear there. Wile
Stella was doing laundry Mark came up towards the house
and she saw himwth a can flipped over. He was m xi ng up
drugs. Stella readily admts that she is a drug user, a

l ong time drug user. She knows when sonebody is m xi ng up
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drugs, she knows when sonebody | ooks high or his high.

She says that, she didn't have anything to hide. What
other things did she say that was relevant in this case,
did she have any conversations wwth him He is tal king
about colors in the rainbow but he also said, | have got a
job to do. Kind of random but, again, these are al

puzzl e pieces. Joey Lawson, what did Joey say. He said
Mark cane in, Stella brought him over there, he had never
met hi m before, he was nmaki ng strange nunbling sounds, he
was in and out of the bathroom \Wo has all said that.
Mom said he kept to hinself, he would go in and out of the
bat hroom Mark said he would go in and out of the

bat hroom he did drugs, out of sight, out of mnd for nom
or other people. His aunt said he was in and out of the
bat hroom at Hardees. Joey said he was in and out of the
bat hroom Joey al so nentioned that he too believed Mark
was on drugs or high. He was acting paranoid, are y'all
out to get nme? Joey didn't want Mark at his house. So
during this tine Stella is calling Joni, calling Marty,
trying to get themto cone pick himup, take himhonme. So
eventual ly, after Joni and Marty drove to Abbeville to
pick up their friend, J.J., who was getting off of work,
the famly made it back fromtown and went over to Joey's.
Fol ks, if you have been follow ng along, the tineline of

mama, aunt, Joni, Stella, Joey all matches. They go to
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Joey's house, pick himup; get himin the car and then
they go, | believe Joni says they go back, he wants to try
to find his phone. Mark on the stand says kind of reverse
that, that they didn't go to the house first, to Stella's
house to see about the phone, but they go to Joni's house
first. But Joni says they go to Stella's to try to find
hi s phone, nobody gets out of the car, they go back to
Joni's house. Joni doesn't want himsitting in her car by
hinmself so they all go in the house. Joni nentions that
he is up and down, he is in and out of the bathroom she
sees a syringe in his hand, he is talking out of his head,
he is | ooking around, talking to hinself. She wants him
out of there. As you have heard, she thought that he may
be stealing sonething out of her bathroom So she texts
Marty. Right after they left, alittle after 1:00. What
did Joni say later on, later on as the texts, as the call
log will show, I think M. Mirdock read out. At 1:47 Mark
or Marty tried to call Joni, it didn't go through. A few
seconds later Marty tried to call Joni again, talked for a
few mnutes. Wat was Joni's inpression or what did she
feel after she got off of that phone. She told you she
got scared. Way. | submt to you because Marty was
already on that road, he is on Warner. Even Mark says he
was on the phone. That is when Mark | oaded that shot gun,

out of his own nouth, while Marty was on the phone with
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Joni. Hearing that behind you going down a dark road, |
wonder why Joni got to feeling of scaredness, knew

sonet hing wasn't going right. Folks, readily admt, Marty
George, there is no denying that he had his own set of
probl ems. He used drugs, everybody cane in here and said,
all of his friends, that he sonetines sold it. He also
gave people a lot of rides for noney. Wat was he doing
that day. There is no doubt that he went and picked up
Mar k, everybody says that, even Mark. Mark even says he
drove down his house in Ninety Six. He went to go pick up
sonebody el se fromwork but Marty cane back and was
driving himhone. Warner Road is right down the road from
where M. Hailey |lives, he was driving himhone. A
friend, an associate, a brother was driving Mark Hail ey
honme. During all of that tinme about Mark doing neth and
all, it is not denied, but one thing the Chief of Police,
T.J. Chaudoin said, he wasn't violent. Everybody

descri bed Marty as just being Marty when he was on neth,
he was com cal, kind of funny, make noises with his tongue
bet ween his teeth, drove people around. Again, Mrty
George, he had his own shortcom ngs, that doesn't excuse
sonebody for murdering him being shot in the back of the
head, being drug out of the vehicle and | eft on the side
of a road, it doesn't excuse that. M. Hailey's testinony

yest erday, downplaying about drug use. No, | wasn't on
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drugs, | did sone marijuana the day before. Every person
he cane into contact with that day, even his nom and aunt,
all believed he was high on drugs. he was already seeing
t hi ngs, he was seeing three dots, he was tal king out of
his head. Wy? Wat did Ceclia Mdell describe for you.
Every single one of them (Going out of the bathroomwth
a bl ack bag, Mark said he wasn't paranoid yesterday. H's
aunt did that day, that he thought people were putting
roots on him that the aunt and nom had turned agai nst
him He denied being paranoid at Joey's house. Joey
doesn't have a dog in this fight, you saw him He readily
admts he did neth, he said he was paranoid, he thought
peopl e were out to get him Mark stated, as they drove
down the road, that Marty nmade that wong turn. |[If you

| ook at this map, he said they were com ng down Till man
Territory. Warner, after you cross over is a little dirt
road off to the side. |If you keep going straight down
Till man, you get down to 246, take a right, down here is
Booker. Marty didn't make that turn intentionally,
sonebody else told himto. The one that said that voice
told himto go down that road the day before. However,
even if you want to believe Mark, that he wasn't high on
met h, what did the doctor say, their doctor. That is the
qguestion, she goes, he is conpetent, he is not insane, he

Is eccentric, he has got different views, he sees things
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differently. That is the question, those views are

di storted. She nentioned it is like a mrage. Distorted
views that you see or you think you see sonething, it is

really not there, it is not grounded in reality, it is a

mrage, out in the desert, see water or pond or cactus, it

o 0o~ W Nk

doesn't exist. So that goes back to the sel f-defense

7 claim Was sonebody in the ordinary, firmess, reasonable
8 person believe he was in inm nent danger. Either way you
9 | ook at it, no. Because Mark | oaded that shotgun before
10 anyt hi ng happened on that road. He brought on the

11 confrontation, out of his own nouth. He | oaded that

12 shotgun while Marty was on the phone and who was Marty on
13 t he phone with, Joni. This whole diagnosis of acute

14 di stress disorder. Wat did the doctor say. It happens
15 after the event, after the event. Mark was experiencing
16 sone of this before the event. That is the reason why he
17 left that norning, talking to his aunt, talking with

18 Stella, talking with Joey, talking with Joni. Wy? Wat
19 Is the coomobn denom nator. He told you. He was seeing
20 things, things that weren't really happening, he was

21 seeing them Everybody el se around hi mknew why, they

22 wi tnessed it, they observed him they saw his deneanor,
23 the way he was acting. Hi s doctor said, being high does
24 not relieve you of responsibility. Mark still perforned

25 mal i ce, Mark still |oaded that gun, Mark pointed that gun
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and as he said yesterday, with Marty's head facing forward
Mark pulled the trigger. It is malice, it is nmurder, it
is aviolent crime. He then renoved his body fromthe
car, drug himto the side of the road, left himthere and
took his vehicle. There you have it, nurder, guilty.
Carjacking, guilty. Possession of a weapon during the
conmi ssion of a violent crime, guilty. This whole thing
about a BB gun being waived at him folks, | submt to you
that it didn't happen. Marty's head was turned from him
he was playing with his phone, got shot in the back of the
head. And further, where was the gun located in that
front seat. You can see the pictures, you can use your
comon sense. He had that gun in his hand when he got
shot, like his clothes, like his hat. The only thing that
Mar k sat on when he got in that driver's seat was a ripped
portion of his Bible. That was in that front seat, he sat
on it. You can believe he was hal |l ucinating, high on
drugs or that he was just a eccentric person that his

t houghts and views and perceptions weren't grounded in
what was actual |y happening. Self-defense is out the

wi ndow, he brought it on by |oading that gun. Murder,
mal i ce, carjacking, the violence, renoving himfromthat
vehi cl e, possession of a weapon, the shotgun. It nmakes a
noi se and you can break it down as slowy and as quietly

as you want, but it nmakes a noise. He had that intent
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goi ng down that road, was out of his own nouth yesterday.
And the remaining things that day, that night, | submt to
you it was best evidence on that body cam when officers
first arrived. He told you what happened, he was seeing
synmbol s, he was hal | uci nati ng, he saw sonethi ng t hat
didn't happen and he shot himin the back of the head.
And he knew he was going out there the day before because
of the voices he was hearing while either doing whatever
he does with voodoo or roots or whatever, or while he was
hal | uci nati ng while high on drugs which everybody believed
he was on. Regardless, he nurdered that nman, he shot him
in the back of the head, drug himout of that car and |left
hi mon a dark dirt road and never called 911. Thank you.

THE COURT: Thank you, Solicitor. M. Shaffer, are
you ready, sir?

MR. SHAFFER: Your Honor, we have a matter of |aw

THE COURT: Ckay. Ladies and gentlenen, | have got

an issue with the lawers, | need to take it up outside of
your presence. |If you will go back to the jury room we
wi Il get you back out shortly.

(Wher eupon, the jury was excused from open court.)

THE COURT: Ckay, M. Shaffer.

MR. SHAFFER: Your Honor, based off of the -- in the
first matter, we actually have a couple of matters and |

need to use the bathroom at sonme point. But the first
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matter is related to the jury instruction in self-defense.
And | wanted to bring this up before | started so that M.
Brown coul d have his chance to respond if necessary. But
the, you know, we are requesting an additional instruction
that | think we emailed to you which is basically -- oh,
we haven't emailed it yet. But basically we are
requesting an instruction on that there is no duty to
retreat if danger is increased by the retreat. So that is
sort of a new issue that canme up. And also the State
versus Rash | anguage, Your Honor. And it says, you don't
have to wait until the assailant gets the drop on you, you
have the right under the | aw of self-defense and
preservation, prevent the assailant fromgetting the drop
on you. |If it is apparent or reasonably apparent that the
assailant is taking steps to get the drop on him he nust
take steps to prevent such assailant fromgetting the
drop. So we are requesting and | think that there is a
charge book charge on both of those which we will be
sufficient wwth. You know, we can iron out the details
but that's basically the two things we are requesting as
for the sel f-defense charge.

THE COURT: So what you wanting is that one, no duty
to retreat if by doing so the danger woul d be increased.

MR. SHAFFER: |f by doing so the danger woul d be

i ncreased. Yes, Your Honor. And also that once a
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Def endant has a right to act in self-defense he is not
required to wait until the adversary and himare at equal
terns in order to fire a weapon.

THE COURT: You have cited a case as to point two.

MR. SHAFFER: Your Honor, State versus Rash, Your
Honor .

THE COURT: Rash, how do you spell it.

MR. SHAFFER: Would you have a problemif M. MNeil
actual Iy handl ed this because she was doing the research
on it.

THE COURT: Sure. \What is that case, Ms. McNeill?

M5. MCNEILL: Your Honor, it is State versus Rash.

THE COURT: |Is that R-A-S-H?

MS. MCNEI LL: Yes, sir.

THE COURT: What is that cite?

MS. MCNEILL: 182 SC 42. And it is a 1936 case. It
says Suprenme Court of South Carolina case, Judge, that was
deci ded Novenber 17th, 1936. The other case is State
versus Hendrix. If Your Honor would like to go into that
| anguage instead because it is a little bit nore concise.
That | anguage, State versus Hendrix says, "Once the
appellant's right to fire in self-defense arose he was not
required to wait until his adversary was on equal terns or
until he fired or ainmed his weapon.”™ And that case, Your

Honor, again, State versus Hendrix. The cite is 270 SC
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653 and it is a 1978 case fromthe Suprenme Court of South
Carolina as well.

THE COURT: So State versus Hendrix applies to point
nunber two?

MS. MCNEI LL: Yes, sir.

THE COURT: Okay. All right. And as far as point
nunber one, do you have any case | aw support for that?

MS. MCNEI LL: Yes, sir.

THE COURT: And | just say this, we matched up our
charge with the nost recent self-defense charges that --

MR. BROMWN. And, Judge, one thing, this was sent out
-- the self-defense charge was sent out yesterday
afternoon. To add this in after | conpleted ny closing
argunent, it is kind of -- know ng that self-defense was
going to be an issue in this case fromthe outset.

MR. SHAFFER: And, Your Honor, quite frankly, | never
thought in ny mnd that the State woul d ever argue that
when you are two mles down a deserted road that you have
sonme ability to retreat fromthat situation from soneone
who had a gun. | didn't think they were going to argue
that, apparently they did, Your Honor. There is a statute
that basically says that you are allowed to ask for,
think it is a statute, it may even be a constitutional
provision but | ampretty sure it is a statute, that says

you are allowed to object to jury charges even after the
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charge is given. So | don't think |I have done anything,
i ke waived the right to object just because | haven't
requested it.

THE COURT: | don't think you have. | nean, you do,
| nmean often tines, not real often but sonetinmes a |ight
conmes on, |lawyers previously agreed to the charge. But
during the charge a | awer has a |light come on and says,
hey, that is not proper. And, you know, we wll make the
obj ection and take exception and sonetines the Court
agrees and then recharges the jury on that particular
portion. So while, | nean | understand your point,
Solicitor, I don't think there is any necessary statute
rul e case prohibition against that. You may look at it as
being unfair, maybe it is unfair but I don't think he has
necessarily waived his right to raise an issue. But
anyways, as far as no duty to retreat, by doing so the
danger would increase. Do we have a case on that?

M5. MCNEILL: Yes sir, | do. It is State versus
Fuller and I will provide the State with all of these
cites.

THE COURT: State versus Ford?

M5. MCNEILL: Fuller, F-UL-L-E-R

THE COURT: Wat is that cite?

MS. MCNEILL: 297 SC 440, it is a 1989 case out of

the Suprenme Court of South Carolina.
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THE COURT: | will take a | ook at both of those
poi nts and | et you know.
MS. MCNEI LL: And, Judge, | just have one nore case

to cite.

THE COURT: Which point, one or two?

MS. MCNEI LL: One.

THE COURT: Ckay.

M5. MCNEI LL: | beg the Court's indul gence.

THE COURT: Sure.

MS. MCNEI LL: Actually, Judge, this one is not
exactly on point so | wthdraw that.

THE COURT: Okay. | will take a |ook at both of
those and cone up with a decision. GCkay. Y all need a
restroom break real quick?

MR. SHAFFER: W have a second matter of |aw as well,
Your Honor.

THE COURT: Excuse ne?

MR. SHAFFER: There is a second matter of |aw.

THE COURT: Ckay.

MR. SHAFFER: | am noving, | would nove for a
mstrial and | amnoving for a mstrial on two grounds.
And | amnot trying to argue with the Court's ruling, | am
just trying to preserve this, is that basically, you know,
during Dr. Salas' testinony that | proffered about not --

any sort of signs that he was seeing did not contribute to
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1 the event or there was an intervening cause in there.

2 That part that, | guess it was the second part that | did

3 in that proffer, Your Honor. They are sort of using the

4 exact evidence that was sort of what they said on cross

5 for Dr. Salas which is that a reasonabl e person woul dn't

6 have taken that as being a sign that would justify haunt.

7 And that is what they said in cross, | tried to address

8 that with Dr. Salas and | understand the Court's ruling.

9 But at this point they are actually arguing it so I would
10 nmove for -- | nmean they are arguing what they were trying
11 to get out on cross and what they did get out on cross
12 fromher. | wasn't allowed to respond to it, | think that
13 that constitutes a due process violation and requires a
14 mstrial at this point. And there is a second round for
15 the mstrial as well, Your Honor
16 THE COURT: Let's address, | nean --

17 MR. BROWN. Judge, | am actually thoroughly confused
18 by that.

19 THE COURT: | don't recall Solicitor Brown arguing

20 that in his closings, specifically what you are saying.

21 MR. BROMWN: Judge, | think the only thing that I

22 tal ked about was what Marty -- Mark Hailey said on his

23 body cam vi deos of seeing stuff out there, that he is

24 hal l ucinating. The only thing | said in closing regarding
25 Dr. Salas is that she said, the acute stress disorder
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happened after the event.

THE COURT: Right, | renmenber that.

MR. BROWN: But his events and his deneanor were
actual ly happening before that. So ask them a rhetorical
question, what is the comon denom nator there, why is
t hat happeni ng, going to the drug use. And then the other
part with Dr. Salas is she nmentioned that he is an
eccentric person in his, in what he thinks he sees or what
he interprets is something that, and | actually read the
| anguage in self-defense to her that nmaybe sonebody with
ordinary firmmess or courage nmay not agree with. That was
all ny cross on her so | don't see how that would be
grounds for a mstrial when it is in evidence.

MR. SHAFFER: Your Honor, what | proffered was in
direct response to that part that he got out through his
cross, Your Honor. Because of the fact | wasn't able to
actually get the information to reply to it, | think it is
a due process violation. | nmean he is arguing that,
because he saw signs and synmbol s which sort of goes under
the next point | was going to nmake for a mstrial, he is
argui ng because he saw signs and synbols that a reasonable
person woul dn't have taken that as grounds to shoot
soneone. And by inplication at |east, and |'m bei ng
pretty favorable by saying at |east here. He is saying

that it doesn't matter if he was seeing these things, it
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1 still, you know, a reasonable person wouldn't have seen

2 that as being an issue. Wlat | tried to get out through

3 Dr. Salas was directly related to the fact that he said

4 that the fence post -- a reasonable person wouldn't see

5 that as being sonmething that they were in danger for which
6 Is essentially what he is arguing here that a reasonabl e

7 person woul dn't have seen these signs as being sonething

8 that he is in danger for. | tried to get out the fact

9 that her opinion is based off of a intervening cause and
10 that is the basis for why | amsaying a mstrial should be
11 granted. | respectfully, | nmean | amnot trying to argue
12 with the Court's ruling, just disagree that, | think that
13 ultimately he said that, you know, that they never brought
14 that out or anything related to it on cross and they did.
15 MR. BROWN: Judge, again, | feel |like we are kind of
16 going in circles here.

17 THE COURT: If it was brought out on cross and

18 Solicitor Brown argued sonething that was brought out on
19 cross and how does that rise to the level of granting a
20 mstrial. | am confused.
21 MR. SHAFFER: Because | wasn't allowed to respond to
22 it on redirect, Your Honor, based off of your ruling. You
23 ruled that | didn't -- that he didn't bring it out on
24 Cross.
25 MR BROMN:. One thing that | -- if | remenber
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correctly, | stopped the whole thing about -- M. Shaffer
was asking about, | cut Dr. Salas short and didn't want

her to go to the actual event. And apparently after | cut
her short is when she cones in tal king about fence posts.

| didn't bring that out. | was trying to ascertain what
she's -- with her acute stress disorder that all these
synpt ons happened after the event. But | was trying to
figure out what he was |ike before and what she woul d say
-- she gave basically a history on some of the things that
he sees that maybe not, that aren't grounded in reality.

I think she said that on his direct. And so what |
believe |I told the jury in this closing is nothing outside
of what was going on in direct and cross and don't see how

that can rise to the level of a mstrial when it is in

evi dence.
THE COURT: | amgoing to deny the notion for a
mstrial. | don't see where there has been any grounds to

justify declaring a mstrial based upon the closing
argunment of the State.

MR. SHAFFER: Your Honor, there is a second notion
for a mstrial based off of the closing argunent and it is
related to the fact that essentially at this point they
have argued that it didn't matter, and this is al nost word
for word, it didn't matter if he was seeing signs. It

didn't matter if all of that was going on. It is not
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1 sel f-defense. Your Honor, they know good and well if he
2 IS seeing signs and it causes sonmeone to -- himto shoot
3 sonebody that is not guilty by reason of insanity. | know
4 that there is no evidence in the record to support that
5 but they can't very well get around that by saying, by
6 inplying to the jury that -- that, you know, it's okay if
7 he was i nsane because, you know, if he is insane it
8 doesn't really matter for the purposes of culpability
9 because under the law it does matter if he is insane. The
10 State is nore or less arguing that, their primary theory
11 I's drug induced but their secondary thought is, even if it
12 is nental illness he is still cul pable for acting on
13 hal | uci nati ons which I think is basically the State
14 arguing not guilty by reason of insanity. | would nove
15 for a mstrial based off of it. And the reason | am
16 saying that is that at this point | can't present a
17 Wi tness to say that, that, you know, he is insane or not
18 i nsane. They are arguing sonething that is a conpletely
19 different theory but, you know, doesn't establish
20 cul pability. Under the | aw what he said does not
21 establish culpability, it is actually a defense to the
22 char ge.
23 MR. BROMWN. Judge, that's --
24 THE COURT: Well, if he did argue that, isn't that
25 contrary to the evidence because your doctor specifically

886




o 0o B~ W Nk

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

887
1101

said, there is no insanity here whatsoever. So the way I
view that, if and I wll take what you have said that he
argued verbatim he is arguing sonething that there is no
evi dence and the jury, you know, the jury has got to view
what was presented in this case.

MR. BROWN: Judge, what | was arguing is, he brought
the witness, she said he is not insane, he is conpetent
yet he is eccentric and sonetines he sees stuff based on,
because | think M. Shaffer asked about voodoo and roots,

t hat sonebody that takes religious, | guess, beliefs a
little nore than others or gets in depth with it can see
things and interpret things differently. And that is when
I was asking, so you are asking her so you could see

sonet hing or you would say he could see sonething that
maybe is not grounded in reality. And she said, yes. It
doesn't nean he is crazy, is what she said, he is not

i nsane, he is conpetent. And so | amarguing, if they
want to take what he says, is that he was not high, he is
the only one that said -- that he is not high and her

opi nion that he is not high, but also take her opinion
that he is seeing things and interpreting things the wong
way or what a normal person may not. | am arguing both
sides and | think that is perfectly okay. Either way | am
coming inand | think I finished that up in nmy closing is,

either way you |l ook at it, he | oaded that shotgun up
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first, he brought on the difficulty and you think he is
high or if he is just seeing stuff or that maybe not be
there he is still reasonable for his actions. And it is
their wtness that said he is not insane or not, that he
Is conpetent. So | don't know what we are arguing here.
MR. SHAFFER: And, Your Honor, | think he
m scharacterized the, what her statenent is. And | would
agree that there is no evidence in the record currently
that he is insane. There is no evidentiary record. |
think he is mscharacterizing a bunch of stuff she said.
But that being said, his m scharacterization is basically,
oh well, he was seeing stuff which she didn't actually say
he was hal l uci nating. She specifically said he wasn't
hal l ucinating. But the State said that -- she said he was
hal | uci nati ng but that, you know, that sonmehow doesn't
reach the level. And | know it is sort of an odd notion,
| amnot trying to be outrageous. | amjust trying to say
that it's odd that the State is sitting there arguing

essentially not guilty by reason of insanity but that that

doesn't apply here. | wll try to address it in, assum ng
you are denying the notion, I will try to address it.
THE COURT: | amgoing to deny the notion. | just

don't see where we have a situation that justifies
granting a mstrial. So | amgoing to deny that. | wll

take a | ook at the request to charge on those two points
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while you are arguing, | will look up those cases and see
if we can add anything to the self-defense. Again though,
nmy self-defense charge is based on the current law. So |
am curious to see what these cases say.

MR. SHAFFER: Thank you, Your Honor.

THE COURT: Do y'all need a bathroom break rea
qui ck.

M5. SUMNER: Your Honor, if the State can briefly
respond to those cases before you review t hem

THE COURT: Oh yeah, you have al ready had a chance to
| ook at thent

M5. SUMNER  Briefly, Your Honor.

THE COURT: Kkay.

M5. SUMNER: Your Honor, the State's response to
those, | have briefly reviewed them The facts are very
different than what we are dealing with here.

Particularly it looks like there were, in these cases you
have previous known threats as well as previous violent
dealings with the person.

THE COURT: kay.

MR. SHAFFER: And, Your Honor, | don't think that the
concepts of law, that those cases support, are limted to
the limted factual situations of that case as in nost
jury charges.

THE COURT: Okay, | wll take a look at them [If you
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need a quick bathroom break then let's do it now.

M5. SUMNER  Thank you, Your Honor.

(Wher eupon, a short break was taken.)

THE COURT: Let's bring the jury in.

(Whereupon, the jury came into open court at

approxi mately 2:41 p.m)

THE COURT: Let the record reflect the jury is back
in. M. Shaffer, are you ready wth your closing?

MR. SHAFFER: Yes, Your Honor, | am

THE COURT: You nmmy proceed, sir.

MR. SHAFFER: | want to tell you sonething, | ama
little afraid right now There are a lot of butterflies
in my stomach, a lot of -- yeah, public speaking anxiety
type things going on. But it is not just that, it is also
related to the -- the fact that this case is built
assunptions. There were assunptions throughout this case.
Mark Hail ey canme hone, his nom and aunt assumed that he
was high. The cops couldn't make sense of what exactly
happened so they just assuned its nmurder. And that is why
we are here. And the thing about assunptions are, is that
even when there is no evidence a | ot of people think,
well, it is just easy to assune. Okay. It is easy to
assunme. Now, | know that y'all are about to go in the
back and deliberate. You may hear from M. Brown, you may

not. You are going to hear fromthe Judge and then you
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are going to go back and nmake a decision. You are going
to have to judge another person which is not an easy thing
to do and we all recognize that. | imagine sone of y'al
are a little bit afraid of that as well. But before you
go back there and namke that judgnent there is a couple of
things | want you to see and | want you to pay a |l ot of
attention which I think the State has said pay a | ot of
attention to the videos but | want you to pay a | ot of
attention to the evidence and those puzzle pieces that the
State is tal king about. The State kept tal king about, oh,
well, this was a puzzle piece, this was a puzzl e piece.
The problemw th the puzzle piece is, they have to make a
full picture for you. And | imagine they haven't. |

I magine a lot of you don't have a full picture right now.
Now, | amgoing -- | amnot going to play a ton of video.
Okay. | know everyone is tired of watching video but | am
going to play a little bit of it. Okay.

(Wher eupon, a video was played for the jury starting

at 2:45 p.m)

MR. SHAFFER: Marty, you are going the wong way.
Marty, you are going the wong way. Marty, this isn't the
way. Marty, turn around. \What is going on, you are going
the wong way. Were are you goi ng.

(Wher eupon, the video continues to play.)

MR. SHAFFER: Marty, this isn't the way to ny house,
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where are you going. Turn around, Marty. \Were are you
going. Wat's going on, Marty. Marty, what's going on.
This isn't the way to ny house.

(Whereupon, the video continues to play.)

MR. SHAFFER: This isn't the way to nmy house. \\ere
are you taking ne.

(Wher eupon, the video continues to play.)

MR. SHAFFER: \Where are you taking ne.

(Whereupon, the video continues to play.)

MR. SHAFFER: Marty, what is going on.

(Wher eupon, the video continues to play.)

MR. SHAFFER: \What is going on, Marty.

(Wher eupon, the video continues to play.)

MR. SHAFFER: VWhat did you take from ny bathroom
What did you take from ny bat hroom

(Wher eupon, the video continues to play and ended.)

MR. SHAFFER: Ladies and gentlenen, on that dark road
and | have tried to make this dark for you, on that dark
road you can't tell whether or not this is a real gun or a
BB gun. Mark didn't know that. Sure, sone of y'al
noticed it but how many noticed that | actually breached
that gun during that video. Didn't make very nuch sound
except nme trying to get up fromunderneath that table.
Marty -- | nmean Mark testified that there was a way of

breaching that gun that woul dn't nake a sound. The
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Solicitor didn't do it, he was going |ike this,
(indicating). But Mark knew that if you opened it just a
little bit and held this down, you can close it w thout
maki ng any sound. He knew that because he was a hunter

and it was his gun. Now, let's talk a little bit about

the el ephant in the room Okay. You can call it an
el ephant in the roomor you can call it a red herring, |
call it ared herring. Red herring is the termfor

argunment, it basically has not a whole lot to do with the
actual issue but it is basically sort of sonething that is
distracting. Ladies and gentlenen, there is one |ine and
maybe | am m squoting it but it is how !l interpreted it,
there is one line that | would agree with what the
Solicitor said, maybe | ammsinterpreting it. But I
think he said that it didn't matter if he was high or had
ment al probl ens, maybe he didn't say that but that is how
| interpreted it. He said that. Because at the end of

t he day, whenever that BB gun is pointed at you down that
road, it doesn't matter. Even people who are high and
even people who are nentally ill, even people who are a
little eccentric, Mark is not either high or nentally il
but maybe he is a little eccentric. That is what the
doctor testified to. But even if he was, even if the
doctor is wong and he is, he still has a right to defend

hi nsel f whenever soneone points a gun at him and he thinks
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1 it is areal gun. | amsure the State's going to say, who
2 woul d point a BB gun at a man in the back with a shotgun
3 and | think that they may have already said that at sone
4 poi nt during the argunment. Sonmeone is high and soneone
5 who knows it is unloaded. The reason they know that it
6 was unl oaded is that they were taking it to a pawn shop to
7 pawn and it was sitting in the back of his car like this
8 unl oaded. Marty didn't realize he had a shell in it, that
9 Mark still had a shell. Do | think that Marty was
10 actually going to shoot him maybe not. | don't know It
11 I's one of those puzzle pieces that are m ssing. But he
12 was going to intimdate himand he was going to nmake him
13 think that that gun was a real gun. Because renenber,
14 what Joni eventually admtted to is that Marty carried a
15 BB gun for protection. And | asked her, protection of
16 your property. Yes. Marty carried a BB gun for this
17 specific purpose. And sure, sure, Joni said that's not
18 t he BB gun out of nowhere for the first tinme in a year and
19 a half. Joni said a lot of things. But what she did do
20 is at a pretrial hearing about six nonths ago say that the
21 BB gun that was under the eight marker, in State's exhibit
22 61, was the BB gun he carried. That is what she did say
23 six nonths ago. The first tinme she ever said anything
24 else is here. She said under the eight marker, yeah,
25 that's a BB gun that he carried for self-defense to defend
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yourself. Do defend you? Yes, to defend ne. He was
protective over ne. And to defend your property? Yes, to
defend our property. | amnot saying that Marty was goi ng
to shoot Mark but he certainly gave himthat inpression.
The State tal ked a | ot about how, oh, there would have
been bl ood all over the gun. You never heard anyone say
that they ever tested the gun for blood. You never heard
themsay that they tested it for mcroscopic blood. He
had sonmeone from SLED serol ogy say, yeah, we could have
tested it to see if there is blood or tested the other gun
to see if there was bl ood but we didn't do that. No
testing was done on the pellet gun. They had the ability
to do it and they didn't. State's exhibit 13. They want
you to think that there is blood all over the seat and
everything else and there is no way that that gun woul dn't
have been covered with blood. Take a look at this, this
will be back there in evidence with y'all. There is not

bl ood all over the place, there is specs of blood. Specs
of blood that could easily be m ssed on that gun. O
specks of blood that didn't even |land on that gun. |

don't know because they never tested it. That sort of
brings me to a fairly inportant point throughout this and
you are going to hear a | ot about it in the Judge's jury
instructions. And the Solicitor said a little bit about

it. Mk Hailey, nme, Ms. McNeill, M. Powers, the people
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sitting on that side of the room have absol utely no burden
in this case. No burden. What that nmeans is that, in
this Country you are presuned i nnocent and the -- and we
don't have to present any evidence if we don't want to.
You didn't have to hear fromany of our wi tnesses if you
didn't want to, or if we didn't want to present those

wi t nesses. They have the burden, they have to present the
evidence in this case, all the evidence in this case and
not just to say that this killing was done by Mark which
is not really contested. There -- not just to say that,
that he acted with malice which is contested. They also
have to prove to you beyond a reasonabl e doubt that there
I's no chance, no real possibility that he acted in

sel f-defense, they have that burden. And there is a |ot
of reasons for that burden. They are in a different
position than us, you notice a |lot of our w tnesses were
peopl e who work for the State, people who were police
officers and they are not going to be all that friendly to
us, they are just going to answer the questions that are
-- that are not lies. They are not going to |ie but they
certainly are not going to be overly friendly either.

mean they work for the Prosecution essentially. | am
going to show you sonething, a little diagram okay.
Anything | say contradicts -- anything | say contradicts

what the Judge says, obviously listen to the Judge. Okay.
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Because the definition that he is going to give you is
that -- the definition he's going to give you is the |aw
which is that you all have to be firmly convinced that
there has to be no reasonabl e doubt in your mnd. Ckay.
That is not, he is possibly guilty, that's not he is
probably quilty, that is not even a high |ikelihood that
he is guilty, it has to be beyond a reasonabl e doubt. You
can't have a reasonable doubt in your mnd, it is their
job to expel every single doubt that each and every one of
you have in this case. You have a question in your m nd
they are the ones, through their evidence and through what
they presented, were suppose to answer those questions.
That is also another inportant point is that, in the
United States and in South Carolina we have 12 jurors and
all 12 of you nust cone to a unani nous verdi ct which neans
each and every one of you have to vote the sane way. |If
you are going to reach a verdict, guilty or not guilty,

all of you have to vote the exact sane way. But the
reason there is 12 of you and not six or seven or eight or
nine or ten or eleven, the reason that there is 12 of you
I s because of the fact that you all have a voice. And if
any one of you has a reasonable doubt in their m nd of
guilt, if you have a reasonabl e doubt of guilt in your

m nd, anyone of you, then Mark Hailey should be not found

guilty. You cannot reach a guilty verdict if sonme of you
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1 still have a doubt in your mnd, it's a reasonabl e doubt.
2 Sonme of you are not firmy convinced, can't cone to a
3 verdict. And that is inportant protection and that's the
4 reason that there is 12 of you and not a | essor nunber
5 because of that, because in this Country every one accused
6 of a crinme, we want to nake sure we are not | ocking up
7 I nnocent people. So there is this high burden that they
8 have and there is this requirenent that all 12 of you al
9 agree. | amgoing to talk briefly about the charge that
10 has been forgotten throughout this entire case which is
11 carjacking, that he was not charged with until |ike six
12 nonths after he was arrested. | suspect that maybe the
13 cops didn't go get a warrant, you heard about that. |
14 suspect maybe that they were | ooking over the case and
15 realized that they don't really have a notive for this so
16 let's throwin carjacking and try to sell the fact that he
17 was trying to steal his car. | don't know that, just ny
18 suspicion. But if he was trying to steal his car why does
19 he i medi ately go to his mama's house. Okay. Wiy go to
20 his mama' s house. That al one would give ne reasonabl e
21 doubt especially about the carjacking. Al so give ne
22 reasonabl e doubt about the nurder too. You will have this
23 map back there. That red line or that star or that red
24 line on that map is about two mles long. Okay. This is
25 a very big area that this map covers, it is not zooned in.
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These are not individual houses, this is tinber |and and
cow pastures. If this was sone nmurder, which | am not
sure they are trying to say he is crazy and he tried to,
like, I don't know, maybe they were trying to say he is
crazy and went out there and went out there the day before
to drag sonebody out there and shoot sonebody. |If you are
going to go shoot sonmebody, you are going to kill sonmebody
in the mddl e of nowhere, okay, why would you | eave the
body on the side of the roadway where officers can clearly
see it whenever they pull up to it, pulled just barely out
of the roadway. Wiy would you | eave the body there and
why woul d you go to your manma's house and say, | just shot
sonebody, | shot ny brother. That is reasonabl e doubt
right there. The State's story doesn't add up and they
are saying that he, oh, he mght just be crazy which |
think M. Brown m scharacterized a | ot of things that were
said by Dr. Salas. But they are saying that he is crazy
and sonehow planted a gun out there the day before,
contradi cted by his mama who says that she saw the gun
there like imedi ately beforehand. But to the extent that
they are saying that, how on earth is a man in the state
that you saw himon on that video able to convince, howis
he able to conprehend and keep a coherent thought saying,
okay, | amgoing to go plant this gun and then | am goi ng

to go through all of these people and go through this
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convoluted thing. And then | amgoing to convince Marty
George to drive down this road and then fromthere | am
going to kill himand then |"'mgoing to go to ny mana's
house and tell her exactly what happened. MW mama who |
knew was going to call the cops. Doesn't nake any sense.
| amgoing to talk a little bit about that red herring
again, that reaction that he had. And obviously y'al
heard Dr. Salas but | amgoing to tell y'all what | think
she said which is different than what the Solicitor

t hought she said. | heard her say that drugs or nental
i1l ness had nothing to do with this shooting. That is
what | heard her say initially, before she went on the
expl anation of everything. | heard her say that even

t hough Mark Hailey is a little different, odd, eccentric,
that those things, those things that she was tal ki ng about
did not contribute to the shooting and did not contribute
to his actions that day. Solicitor has tal ked and tal ked
and tal ked about, oh, there are hallucinations,

hal l uci nati ons, he admtted to hallucinations. And then

he said, listen real closely in their opening, listen to
what he is saying. | have listened really closely,
honestly | can't tell if he is saying |I'm hallucinating or
I amnot hallucinating. | amgoing to play it for y'al

just so y'all can pay attention. Ckay.

(Wher eupon, a video was played for the jury starting

900




oo 00 B~ W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

901
1115

at 3:09, ended at 3:10 p.m)

MR. SHAFFER: Now, that was slowed down and | wll
| et your ears hear what your ears hear because | am by no
means an expert on exactly what he said that night because
| wasn't there. But whenever | slowed that down | heard
either nomor aunt in the background go, he is
hal l uci nating. And then | heard sonething, | heard
hal l ucinating but |I didn't hear what he said imedi ately
bef orehand. Solicitor Brown thinks he heard it, Solicitor
Brown thinks he is an expert on it and cane up here and
said, he said | amhallucinating. | can't tell what he is
saying, | can't tell if he is saying, | am hallucinating
or I amnot hallucinating whenever manma said, you are
hal | uci nating. But regardl ess of that, Dr. Sal as never
said he was actually hallucinating. Okay. She said
hal l uci nations are like a mrage, they are not really
there. What Mark does is he sees stuff, a penny on the
ground. OCh, that neans good luck for nme, it is a good
sign for ne. Black cat passes ny path, oh, that is a bad
sign. Those are common things. Mybe Mark is a little
bit further out there and says, oh, well, | wonder if God
Is trying to tell nme something by, you know, stuff |eaning
in certain directions. Mybe God is trying to tell ne
sonmet hing. But what Dr. Salas didn't say on that stand is

that he was insane, that he was -- that this shooting was
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a result of sone insanity that stuff wasn't actually
there. She never said that on that stand. Now, |
understand that we all don't have the sanme beliefs. |
understand that to some of this the idea of roots being
cast on us is sort of unbelievable, fantastic, the idea
God is sending you signs by things that you see is
unbel i evabl e and fantastic. | wll tell you there is
plenty of instances in the Bible where God was sendi ng
signs to certain people. | think, Nunbers, Chapter 22,
there is a -- this is old testanent. Children fromlsrae
| eave Egypt, they are in the desert. There is a King of
this area called Miab, King wants to cast an evil spell on
them Gets his profit, was non-Israel |ike profit, to go
out there to Balaam Balaamis basically told by God that
that is not a good idea but decides to go talk to the King
anyway. On the way God put sone signs in his path, his
donkey runs off the road; his donkey runs himinto a
fence; his donkey sits down and won't nove; he starts
beati ng on the donkey. God gives and this is in the

Bi bl e, God gives the gift of speech to the donkey who says
why are you doing this. Nunbers, Chapter 22, | think

t hrough 24. Wiy are you doing this. | amtrying to help
you, the donkey says. | am paraphrasi ng because | don't
know the story all that well, it is sort of obscure. He

says there is an Angel of God there and | amtrying to
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protect you. There is an Angel in the roadway bl ocking
his path, it was a sword. The Angel says because at that
poi nt God opens Bal aami s eyes and says, that -- if you
woul d have cane any closer | was going to kill you with
this sword. And that is why the donkey woul dn't npve.
Okay. And | amnot saying that it is or is not, that Mark
is or is not getting signs fromGod. | don't know, that
I's between himand God and that is his beliefs. But |I do
know one thing, an expert in psychiatry, forensic

psychi atry and, you know, substance abuse treat nent
basically got up there and said he was not insane and he
was not under the influence whenever he was actually, when
this whol e event happened. He did not -- those, excuse
me, she couldn't say that he was not under the influence,
she said, substance abuse had nothing to do with either
the incident or why he, why this -- why he was acting |ike

this on the video. She had another explanation for it.

And | amsorry, like | said, this is really an inportant
case, | just want to make sure | am not m ssing anything
because this is ny last tine to speak with y'all. | am
not trying to bore y'all, just checking off to nake sure |

am not m ssing anything because we have been here a | ong
time. Oh, Solicitor Brown said sonething to the effect
of, that mama said he only acts this way whenever he's

high. | think that what she actually said in the video
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1 I's, he acts this way, or does -- does he hall ucinate.
2 Yeah, he does, whenever he is high, something to that
3 effect. She got up there on the stand and said, | have
4 never seen himact like that, | just nade an assunption
5 t hat he was hi gh because he came in acting crazy. And
6 that is part of that red herring, | understand that. But
7 we have made so much about whether or not he is high or
8 not which ultimately doesn't matter because ultimately it
9 Is a distraction to the fact that the State cannot
10 di sprove the fact that that gun was pointed at him
11 I medi ately before the shooting. There is nothing that
12 t hey have done to disprove that. There is no physica
13 evidence. | got intoit alittle bit wth M. Allison and
14 | sort of regret that because | was a little overly harsh
15 wi th hi mperhaps, probably overly harsh with the Judge as
16 wel |, whenever | shouldn't have been. But ultimtely M.
17 Allison did admt, yeah, you are right, we can't -- the
18 physi cal evidence doesn't really show that he didn't point
19 the gun at himimedi ately beforehand. What al so was not
20 addressed and the State did not ask, you know, or did not
21 really explain is what he neant by that spot. It was
22 asked of M. Hailey, he was saying it was where hi mand
23 his nom had this falling out over these bottles. | am not
24 saying that M. Hailey is normal, but just because he is
25 not ne, just because his beliefs are not m ne does not
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make himqguilty of nurder. At the end of the State's
case, toward the end of the closing argunent they said
sonet hi ng about, | submt to you that he did not point the
gun. Submt is one of these |awer words that we really
can't prove it but we are going to say it anyway. He is
maki ng an assunption, just |like the cops said. An
assunption, which I amsure he is going to say, well,
there is no blood on the gun, the gun was in the seat.
Mark Hailey said it was in the driver's seat and then he
noved it over. He never tested it, there is not blood
covering the seat. | submt to you that he is assun ng
he i s maki ng assunptions because there is not any physical
evi dence to say that that gun was not pointed at him |
am about to sit down and I won't have anot her chance to
talk with you. But | do want to | eave you with sonething.
And it is about the assunptions. H's nmana nade sone
assunptions and the cops nmade assunptions that he is
guilty of nurder because they don't know what happened.
But, | adies and gentlenmen, in order for sonmeone to go to
prison you can't just say, you can't just assune theminto
prison. W can't just assune that they are guilty. The
opposite is true. And in this Country each and every one
of you nust presune and assune that he is not guilty and

| et them show you the evidence that |eaves you firmy

convinced that this was not self-defense. Thank you.
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THE COURT: Thank you, M. Shaffer. Solicitor, do
you have any rebuttal argument in connection with any new
matters raised by M. Shaffer.

MR. BROWN. Just very short, Judge. Ladies and
gentl emen, M. Shaffer nentioned that, sonething about
planting a gun on a road. Never was that brought up,
never did | say that. | mght have said there was a
pl anted gun out on the road but M. Hailey had the gun
behind in the backseat with him as M. Hailey said. And
obvi ously, as you can tell fromthe pictures where that
gun was and when it was discharged. The assunptions --
base your opinion on assunptions? You have it, you can
see it. W are now assum ng about sone mason jars, that
he is responding to every question they are asking him
fromthe kitchen on that couch. But then he is going to
change it and say it is sone mason jar top. Look at those
phot ographs, no mason jars. Convenient now. Wong way,
Marty turn around, where are you goi ng, where are you
goi ng. Renenber, Mark lived out there, Mark knew the
area, Mark drove hinself hone after he shot Marty, he knew
where he was going. Renenber that. Tal ked about Dr.

Sal as about high or nental problems. Not saying or either
saying, he is suggestive. Wtch the video, listen to the
testinmony from people before, everybody, about what they

vi ew, about what they w tnessed the day before, what they
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recogni zed was going on with Mark, what nom and aunt who
had been there with himfor years recognized. You could
judge the credibility, you can take whatever, all or al

or one. Just because sonebody is deened an expert on the
stand, you don't have to agree with it if you don't
believe it. You could judge their credibility too. She
met with him12 days after this, nmet with him a person
over a conputer for a total of four hours. You all have
common sense, you all have life experiences, you all can
| ook at this evidence and you have enough to be firmy
convinced, it is what the lawis, that is our burden of
proof and that is our burden of proof. They don't have to
prove anything. Firmy convinced, you have it, find him
gui Ity as char ged.

THE COURT: Ladies and gentlenen, here is what we are
going to do. | wll need a few m nutes, they are going to
take this down. | usually charge fromthe bench and I
told the awers that | was going to charge fromthe
podi um but ny trusted bailiffs indicated that they can
take, renove this and so we need a few mnutes to do that.
So go back to the jury roomand we will get you back out
injust a fewmnutes and | will charge you the | aw t hat
applies to this case. And don't begin any discussions
yet.

(Wher eupon, the jury was excused from open court for
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a break.)

THE COURT: Ckay, short break

(Wher eupon, a short break was taken.)

THE COURT: Ckay, let's bring the jury out. Wit one
m nute. | need, can you tell himto wait a mnute. Ckay.
Thank you.

THE COURT: The Defense made two additional jury
charge requests. | amgoing to charge the first one under
State versus Fuller, no duty to retreat and by doing so
I ncrease the danger. But | am not going to charge the
| anguage that is found in State versus Rash.

MS. MCNEI LL: Thank you, Your Honor.

THE COURT: Let's bring the jury out.

(Whereupon, the jury came into open court at

approxi mately 3:45 p.m)

THE COURT: Let the record reflect the jury is back
in. M. Foreman and | adies and gentlenen, | amgoing to
first give you just a couple of prelimnary comments.
There will be a computer back in the jury roomfor your
use in watching any of the videos if that is what you want
to do. It is there for your use if you need it. | would
-- there will be a box of gloves too for your use in
handling these -- all the exhibits that will be brought
back to you. And, again, as you have been doing, continue

to be covered with either masks or the shield while you
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are back during deliberations. And try to keep your

soci al distance to the extent that you can. And one thing
too, if you are deliberating and a juror needs to take a
break for bathroom go outside for fresh air, that sort of
thing, the deliberations have to stop at that point
because deli berations, while they are going on, always to
have all 12 of you. Just keep sone of those things in
mnd if you woul d.

M. Foreman and | adies and gentlenen, | am now goi ng
to charge you the law that applies to this case. And you
must consi der the charge as a whol e and not focus on sone
portions to the exclusion of other portions.

The indictnments charge the Defendant w th nurder,
possessi on of a weapon during the comm ssion of a violent
crinme and carjacking. | remnd you the fact the Defendant
was arrested, charged and indicted in this case is not
evidence in this case and cannot be consi dered by you as
evidence of guilt in this case nor does it create any
presunption or inference of guilt. These docunents are
sinply the formal witten instrunments which contain the
charges nade agai nst the Defendant. These are the fornal
docunents by which this case is brought into this court.

Now, we have three separate offenses. Again, nurder
possessi on of a weapon during the comm ssion of a violent

crinme and carjacking. Each indictnment charges separate
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and distinct offenses. You nust decide each indictnent
separately on the evidence and the | aw applicable to it
uni nfl uenced by your decision as to any other indictnment.
The Defendant may be convicted or acquitted on any or al

of the offenses charged. You will be asked to wite a

o 0o B~ W Nk

separate verdict of guilty or not guilty for each

7 indictment. And I will show that to you, M. Foreman, at

8 the end of ny charge.

9 The Def endant has pled not guilty to these charges
10 and that plea puts the burden on the State to prove the
11 Def endant guilty. A person charged with commtting a
12 crimnal offense in South Carolina is never required to
13 prove hinself innocent. | charge you that it is an
14 i mportant rule of the law that the Defendant in a crimna
15 trial, no matter what the seriousness of the charge may
16 be, wll always be presuned to be innocent of the crine
17 for which the indictnent was issued unless guilt has been
18 proven by evidence satisfying you of that guilt beyond a
19 reasonabl e doubt. This presunption of innocence does not
20 end when you begin your deliberations but it acconpanies
21 t he Def endant throughout the trial unless you reach a
22 verdict of guilt based on evidence satisfying you of that
23 guilt beyond a reasonabl e doubt.

24 Now, this presunption of innocence is |ike a robe of

25 ri ght eousness pl aced about the shoul ders of the Defendant
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whi ch remains with the Defendant unless it has been
stripped fromthe Defendant by evidence satisfying you of
the Defendant's guilt beyond a reasonable doubt. The
presunption of innocence is not nere |legal theory, it is
not just a legal phrase. It is a substantial right to
whi ch every Defendant is entitled unless you, the jury,
are satisfied fromthe evidence of the Defendant's

guilt beyond a reasonabl e doubt.

Now, concerning reasonabl e doubt, sone of you may
have in the past served as jurors in a civil case where
you were told that it is only necessary to prove that a
fact is nore likely true than not true such as by the
greater wei ght or the preponderance of the evidence. In
crimnal cases the State's proof nmust be nore powerfu
than that. It nust be beyond a reasonabl e doubt. Proof
beyond a reasonabl e doubt is proof that | eaves you firmy
convi nced of the Defendant's guilt. Now, there are very
fewthings in this world that we know wth absol ute
certainty and in crimnal cases the | aw does not require
proof that overcones every possible doubt. |If based on
your consideration of the evidence you are firnmy
convi nced that the Defendant is guilty of the crine
charged you nust find the Defendant guilty. If on the
ot her hand you have a reasonabl e doubt as to the guilt of

t he Def endant you nust give the Defendant the benefit of
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1 t he doubt and find himnot guilty.

2 Now, M. Foreman and | adies and gentlenen, | rem nd

3 you that during this trial you and | have certain duties

4 to perform As the trial Judge it has been ny

5 responsibility to preside over the trial of this case and
6 | also have the duty to rule on the adm ssibility of

7 evi dence offered during this trial. You are to consider

8 only the conpetent evidence before you. |If there was any
9 testinony ordered stricken fromthe record in this case

10 during this trial you nust disregard that testinony. You
11 are to consider only the testinony which has been

12 presented fromthis witness stand, any exhibits which have
13 been made a part of the record in this case and any

14 stipul ati ons of counsel. | have the additional duty to

15 charge you the law that applies to this case. As the

16 presiding Judge | amthe sole Judge of the lawin this

17 case and it is your duty as jurors to accept and apply the
18 law as | now state it to you. |If you already have any

19 I dea as to what the law is or what the | aw ought to be and
20 it does not agree with what | now tell you the lawis you
21 must abandon your idea because you are sworn to accept the
22 |l aw and apply the |l aw exactly as | state it to you.
23 In every case tried in this court before a jury the
24 jury becones the sole and exclusive Judge of the facts in
25 a case. A trial Judge cannot intinmate, state, coment on
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or make any statenent to a trial jury about the facts in a
case. Since you, the jury, are the sole Judge of the
facts in this case you are not to infer fromwhat | have
said during the progress of this trial in ruling upon the
adm ssibility of evidence or otherwi se or anything that I
say now during the course of this instruction to you that
| have any opinion about the facts in this case. The |aw
does not allow ne to have an opinion about the facts in
this case. This is a matter solely for you, the jury, to
determne. As jurors, it is your duty to determ ne the
effect, value, weight of the evidence presented during
this trial.

Now, M. Foreman and | adi es and gentl enen of the
jury, there are two types of evidence which are generally
presented during a trial, that being direct evidence and
circunstantial evidence. Direct evidence directly proves
the existence of a fact and does not require deduction.
Circunstantial evidence is proof of a chain of facts and
circunstances indicating the existence of a fact. Crines
may be proven by circunstantial evidence. The |aw nakes
no di stinction between the weight or value to be given to
either direct or circunstantial evidence. However, to the
extent the State relies on circunstantial evidence the
ci rcunst ances nust be consistent with each ot her and when

t aken toget her point conclusively to the guilt of the
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1 accused beyond a reasonable doubt. |If these circunstances
2 merely portray the Defendant's behavior as suspicious the
3 proof has failed. Once again, the State has the burden of
4 proving the Defendant guilty beyond a reasonabl e doubt.
5 This burden rests with the State regardl ess of whether the
6 State relies on direct evidence, circunstantial evidence
7 or some conbination of the two.
8 Now necessarily, you nust determne the credibility
9 of witnesses who have testified in this case and the
10 evi dence presented. Credibility sinply neans
11 believability. |t becones your duty as jurors to analyze
12 and to evaluate the wtnesses and the evidence and
13 determne the credibility of the witnesses and the
14 evidence. In determning the credibility of w tnesses who
15 have testified in this case you nay believe one wtness
16 over several w tnesses or several w tnesses over one
17 wi tness. You may believe a part of the testinony of a
18 witness and reject the remaining part of the testinony of
19 that sane witness. You may believe the testinony of a
20 witness inits entirety or reject the testinony of a
21 witness in its entirety. You may consider whether any
22 wi t ness has exhibited to you any interest, bias, prejudice
23 or other notive in this case. You may al so consi der the
24 appearance and manner of a witness while on the w tness
25 st and.
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Now, there has been evi dence presented that w tnesses
may have nmade prior statenments which are not consistent
with the witness' present testinony. You nmay use this
evi dence to deci de whether to believe the witness. You
may al so use evidence of the earlier contradictory
statenents to determne the truth of those statenments. It
IS up to you to decide whether to believe the earlier
statenents or the testinony given at trial. |If a wtness
has shown to have knowi ngly testified untruthfully
concerning any material matter you may consider this in
determ ni ng whether to trust the witness' testinony as to
other matters. You may reject all testinony of that
witness or give all or part of the testinony the wei ght
you think it deserves.

Now, | adies and gentlenen, in order to establish
crimnal liability, crimnal intent is required. For
exanpl e, the nental state required to be proven by the
State for a particular crinme mght be purpose, intent or
know edge. Crimnal intent nust be proven by the State
beyond a reasonable doubt. Crimnal intent is always a
matter that nust be determ ned by the jury fromthe
ci rcunstances surrounding the situation. There is no way
to prove intent to a mathematical certainty. There is no
way nedi cal science can dissect a person's brain and

determ ne what the person had in mnd. So the |aw says
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that crimnal intent nmay be inferred fromthe
circunstances shown to have existed. This is how you nmake
a determ nation of whether or not the elenent requiring
Intent was present. It is not necessary to establish

I ntent by direct and positive evidence but intent may be
establ i shed by inference in the sane way as any other fact
by taking into consideration the acts of the parties and
all the facts and circunstances of the case. Crim nal
intent is a nental state, a conscious wongdoing. It is
up to you to determ ne what the Defendant intended to do
based on the circunstances shown to have existed.

Now, statenent per video, nmade by the Defendant has
been admtted into evidence in this case. Wile the Court
has determ ned that the statenent is adm ssible you nust
determ ne whether the statenent was nade by the Defendant
voluntarily and of his own free will. This neans that the
statenment was not caused by pressure, force, fear
threats, coercion or intimdation or by hope or a pron se
of leniency or a reward of any kind. In determning
whet her the statenent was voluntary, you should consi der
both the characteristics of the Defendant and the details
of the questioning. Sonme of the factors that you nust
consider are, the age of the Defendant; the Defendant's
education or |lack of education; the Defendant's nental

ability or capacity; the Defendant's |I.Q or intelligence;
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t he Def endant's background and environnent; the place and
| ength of detention; the nature of the questioning; the
advice or lack thereof to the Defendant of his
constitutional rights including but not limted to the
right to remain silent; that any statement could be used
against himin a court of law, the right to have a | awer
present; that if he could not afford a |lawer a | awer
woul d be appointed to represent himw thout any cost; and
that he could stop naking a statenent at any tine. You
must carefully consider all of the surroundi ng
ci rcunst ances before you give any weight to the statenent.
The State has the burden of proving beyond a reasonable
doubt that the statenent was voluntary. |If you determ ne
It was you may give the statement any further
consi deration that you deem proper. You nust deci de what
wei ght, if any, should be given to the statenent. [If you
determ ne the statenment was not the free and voluntary
statenent of the Defendant you should not consider the
statenment at all.

Now, | amgoing to go through the three charges that
M. Hailey has been charged with. First of all, nurder.
The State nust prove beyond a reasonabl e doubt that the
Def endant kill ed another person with malice aforethought.
Malice is hatred, ill-will or hostility towards another

person. It is the intentional doing of a wongful act
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Wi t hout just cause or excuse and with an intent to inflict
an injury. Mlice is defined as being hatred or ill-wll.
Mal i ce signifies rather a general malignant reckl essness
of the lives and safety of others, or a condition of the
m nd whi ch shows a heart regardless of social duty and
fatally bent on mschief. It indicates a w cked or
depraved spirit intent on doing wong. Malice

af or et hought does not require that malice exists for any
particular time before the act is commtted but malice
must exist in the mnd of the Defendant just before and at
the time of the act is conmmtted. Therefore there nust be
a conbination of the previous evil intent and the act.
Mal i ce may be shown by words, threat, conduct or acts
showi ng a total disregard for human |ife based upon
evidence fromthe facts and circunstances of the case.
Again, the State has the burden of proof to prove nalice
beyond a reasonabl e doubt.

The second charge is possession of a weapon during
the commi ssion of a violent crine. The Defendant is
charged with possession of a weapon during the comm ssion
of a violent crine. The State nust prove beyond a
reasonabl e doubt that the Defendant visibly displayed a
weapon during the comm ssion of a violent crinme. In order
to find the Defendant guilty of possession of a weapon

during the comm ssion of a violent crinme you nust first
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find the Defendant guilty of either commtting a violent
crime or attenpting to commt a violent crime. Miurder and
carjacking are violent crines. The State nust prove
beyond a reasonabl e doubt that the weapon furthered,
advanced or helped in the conm ssion of the crine.

Thirdly, carjacking. The State nust prove beyond a
reasonabl e doubt that the Defendant took or attenpted to
take a notor vehicle from another person by force and
violence or by intimdation while the person was operating
the vehicle or while the person was in the vehicle.

Now, M. Foreman and | adi es and gentl enmen of the
jury, the Defendant has raised the defense of
sel f-defense. Self-defense is a conplete defense and, if
it is established, you nmust find the Defendant not guilty.
The State has the burden of disproving self-defense by
proof beyond a reasonable doubt. |[If you have a reasonable
doubt of the Defendant's guilt after considering all the
evi dence, including the evidence of self-defense, then you
must find the Defendant not guilty. On the other hand, if
you have no reasonabl e doubt of the Defendant's guilt
after considering all the evidence, including the evidence
of self-defense then you nust find the Defendant guilty.
The el enents of self-defense are as follows and, again
t he Defendant has no burden to prove self-defense but the

burden is on the State to di sprove sel f-defense beyond a
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reasonabl e doubt. And there are four elenments. The first
iIs wthout fault. First, the Defendant nust be w thout
fault in bringing on the difficulty. |If the Defendant's
conduct was the type which was reasonably calculated to
and did provoke a deadly assault, the Defendant woul d be
at fault in bringing on the difficulty and woul d not be
entitled to an acquittal based on self-defense. The
second elenent is imm nent danger. The second el enent of
sel f-defense is that the Defendant was actually in

I mm nent danger of death or serious bodily injury or that
t he Defendant actually believed he was in inmm nent danger
of death or serious bodily injury. The third elenment is
reasonabl eness. |If the Defendant was actually in inm nent
danger it nust be shown that the circunmstances would have
warranted a person of ordinary firmess and courage to
strike the fatal blow to prevent death or serious bodily
injury. |f the Defendant believed he was in inmm nent
danger of death or serious bodily injury it nmust be shown
that a reasonably prudent person of ordinary firmess and
courage woul d have had the sane belief. |In deciding

whet her the Defendant actually was, or believed he was, in
I mm nent danger of death or serious bodily injury you
shoul d consider all the facts and circunstances
surroundi ng the case and the crines including the physical

condition and characteristics of the Defendant and the
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deceased. And the |last elenment of self-defense is no
other way to avoid the danger. The final el ement of

sel f-defense is that the Defendant had no other probable
way to avoid the danger of death or serious bodily injury
than to act as the Defendant did in this particular

i nstance. An individual as no duty to retreat if by doing
so the danger of being killed or suffering serious bodily
i njury would increase.

Now, | et me explain accident. An act may be excused
on the ground of accident if it is shown that the act was
uni ntentional, that the Defendant was acting lawfully and
that the reasonable care and that reasonable care was used
by the Defendant. For exanple, if a personis lawfully
armed in self-defense and the gun accidentally discharges
t he defense of accident would apply. The burden is on the
State to prove beyond a reasonabl e doubt that the act was
not an acci dent but was caused by the act of the Defendant
or by unlawful activity by the Defendant.

Now, good character. Let nme explain that. The
Def endant has presented evi dence of his good reputation
and character to show that it would be inconsistent with
the Defendant commtting the crines. The weight you give
to that testinony, like all other testinony in this case,
is for you to decide in your good judgnent. You may

consi der testinony of the Defendant's good character al ong
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with all the other evidence in deciding whether or not the
Def endant comm tted the crines charged.

Now, M. Foreman and | adies and gentlenen, there are
two possible verdicts for each charge, that being not
guilty and guilty. And I amgoing to show you in just a
nmonent the verdict forns, very easy to conplete. And the
fact that on this verdict formguilty is shown above not
guilty is of no significance whatsoever. Your verdict as
to each charge, |adies and gentl enen, nust be unani nous
anong the 12 of you. And when you have reached a
unani nous verdict as to each charge, you just knock on the
door, let the Bailiffs know that you have received a --
have deli berated and there is a unani nous verdict as to
each charge. Now, M. Foreman, | adies and gentl emen of
the jury, in the event that during your deliberations
there is a split in your vote, the Court does not want at
any time to be inforned of the actual split by nunber in
the vote if, one in fact, exist. Now, also, |adies and
gentl enmen, | know that was a whole lot that was read to
you. | amagoing to provide a copy of what | just read to
you that you can use in the jury roomin whatever nmanner
that you feel like is inmportant and necessary. | am not
going to go all the way to you, M. Foreman. But this
just lays out the indictnment nunbers and the case and the

first charge deals with nurder. And it says as to
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i ndi ctment such and such which charges the Defendant with
murder, we, the jury find the Defendant either guilty or
not guilty. And on the line you will put your initials
i ndicating the verdict. And the sane is for the second
charge, possession of a weapon during the comm ssion of a
violent crime. And you will also indicate by your
initials guilty or not guilty and the same for the
carjacking. You will sign your nane and put today's date.
Now, | need to talk with the lawers, I will send you back
to the jury room all 13 of you. Don't begin your
deli berations yet. | just need to talk to the | awers one
nore time about ny charge and make sure | don't need to
add anything or correct anything as far as what | have
charged. Now, if I don't bring you out in order to
acconplish that then when the Bailiffs bring all the
exhibits to you, two things will happen. One, | wll need
the alternate, the Bailiff will escort you to the
courtroomfor further instructions. And secondly, M.
Foreman, you will begin your deliberations at that tine.
That is only if the Bailiffs bring all the exhibits, the
verdict formand a copy of my charge to you. Gkay. o
back to the jury room all 13 of you, don't begin any
del i berations or discussions yet.

(Whereupon, the jury was excused fromthe courtroom)

THE COURT: O her than what has been noted on the
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record, does the State have any exceptions or objections
to the Court's charge other than what has been noted on
the record?

MR. BROMWN: No, sir.

THE COURT: And the Defense?

MR. SHAFFER: Your Honor, an accident, | know you
changed over and | understand you took out negligence in
there. But | think that you put, was caused by the act of
t he Defendant or by the unlawful activity of the
Def endant. |s there any way you can charge intentional
act of the Defendant.

THE COURT: Okay. Now, the accident, |let ne just
first ask this. Wat | have in the charge, was that taken
fromwhat you -- the | anguage you provided to nme and | may
have ski pped over sonething in reading.

MR. SHAFFER: | think that you ski pped over
negligence, if it is negligence in there, | mean, we can
just send it back.

THE COURT: It is.

MR. SHAFFER: | amfine with it, Your Honor. | am
actually conpletely fine with it as long as it is right on
the paper | amfine with it.

THE COURT: Yes. The |ast paragraph says, negligence
on the part of the Defendant or by unlawful activity by

t he Def endant.
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MR. SHAFFER: That's fine, Your Honor.

THE COURT: For whatever reason | didn't say the
wor d, negli gence.

MR. SHAFFER: That's fine.

THE COURT: Al right. Very good.

MR. SHAFFER: And we renew our previous requests.

THE COURT: Certainly. Okay, let's go off the record
and we will need sone help getting all that stuff back
there along with this. Bring the alternate to nme, please.

(Wher eupon, the jury started deliberations at

approxi mately 4:10 p.m)

(Whereupon, the alternate was excused at

approxi mately 4:12 p.m)

THE COURT: And this is really for the benefit of the
famly nmenbers of both sides. | know, you have been very
diligent in being here every single day. And we don't
know what the outcome is going to be. W never know, we
like to predict sonetines but we don't know. But what |
want y'all to do, this side, you thank these two | awers
for the hard work they have put into the case and | am not
saying that | aw enforcenent didn't work hard too, they
wor ked hard. This is for the | awers. They have put a
ton of tinme into this case. | have firsthand know edge
that they have. So regardl ess of the outconme you thank

these two | awers for all the hard work they have put into
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the case. And the sane for the Hailey famly. These two
| awyers have put a |lot of work, equal amount of hard work
into the case so you thank them for what they have done
for Mark. And you do it now before you ever know what the
outcone is. Okay. Thank you very nuch

(Wher eupon, a break was taken in the case while the

jury deliberates.)

(Wher eupon, the jury sent a note to the Court asking

was any toxicol ogy taken for Mark Hailey.)

(Wher eupon, the Court sent a note back to the jury

sayi ng, your verdict nust be based upon the testinony

and evi dence presented at trial.)

(Wher eupon, Court's Exhibit 6 was marked for

i dentification only.)

(Wher eupon, the Court sent a note to the jury asking

the jury, would the jury like for the Court to order

you supper? An order formfrom Chick-fil-Awll be

provided. The jury responded back with, yes.)

(Whereupon, Court's Exhibit 7 was marked for

identification only.)

(Wher eupon, the jury sent a note to the Court at 8:15

p.m)

THE COURT: On the verdict formwe inadvertently
failed to put during the comm ssion of a violent crine

Wi th possession of a weapon. So the jury picked up on

926




o 0o~ W Nk

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

927
1141

that and felt |ike possibly that charge was not the sane
as on the jury charge. So we are going to print out a new
verdict formw th that additional |anguage and | put on a
note that is going to go back to them | said, it is the
same. On verdict formwe failed to put during the

comm ssion of a violent crime. Here is an anended verdi ct
form W wll give one, | amgoing to give themthe old
one back. But | put on there, old, do not conplete.

(Whereupon, Court's Exhibit 8 was marked for

identification only.)

THE COURT: We are back on the record and the Court's
exhi bit nunber 9. The note fromthe jury, split. | don't
know why it is nunber one, but there is one circled. |
don't know what that neans, split on carjacking charge.
The way | read that neans they have reached a verdict on
the other, on the other twd. Because ot herw se why woul d
they just say -- they are split on all three charges. So
and that is the inplication. So we will bring them out
and certainly confirmthat without themtelling us what
the verdict is, confirmthat, they have reached a
unani nous verdict on the other two charges. And then the
question is, do | give theman Allen charge on the
carjacking, send them back in for deliberations or do | go
ahead and declare a mstrial on the carjacking. The

Def ense wants ne to go ahead and declare a mstrial, | am
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1 kind of inclined not to do that. | typically |like, when
2 they cone out, indicating that they are hung on all of
3 them or sone of the charges. M preference is to give an
4 Al'l en charge and give themone nore shot at it, that is
5 typically what | do. So but, let me hear the position
6 fromthe State and then M. Shaffer, you can put on the
7 record your position.
8 MR. BROMWN: Judge, the State's position, we woul d
9 request the Allen charge on that one if, in fact, they
10 have reached a verdict on the other two, do an Allen
11 charge on that and see where it plays out on that.
12 THE COURT: Okay. M. Shaffer.
13 MR. SHAFFER: Your Honor, they have had four and a
14 hal f hours. Clearly they are talking to each other,
15 clearly this was not a situation that they had the verdi ct
16 of the other ones right away. Wat |ikely happened is
17 that they are sitting there, you know, listening to each
18 ot her debating. | think any sort of Allen charge you
19 woul d gi ve woul d be unduly coercive because of that fact
20 that they have clearly -- if they have reached a verdi ct
21 on the other ones they are clearly cooperating and
22 understandi ng that they need to listen to other people's
23 opi ni ons.
24 THE COURT: Well, you know, that may be the case but
25 we don't know. | nmean it could be they reached a quick
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verdict on the other two charges and then back there the
whol e time arguing over the carjacking. W don't know |
have got an Allen charge that is -- you know, the recent
case canme out about a year ago. | renenber Rob Stilwell
was the trial Judge and | have anmended ny original Allen
charge to conply with that case, | can't think of the case
nanme. But | think | amgoing to go ahead and give them an
Al l en charge on carjacking if, in fact, they tell ne that
t hey have reached a verdict on the other two.

MR. SHAFFER: Your Honor, before you give it can you
provide a copy of it. | just want to make sure of what

you plan on charging.

THE COURT: 1'll be glad to do it. Now, |I am going
to tell you right now, I amnot going to change any of it
but I will be glad to give y'all the heads up to see in

advance what | amgoing to charge. But | amnot going to
-- | amnot going to treat this Allen charge like we do a
jury charge, getting inpute fromboth sides. | am not
going to do that.

MR. SHAFFER: Thank you, Your Honor. And, Your
Honor, | amnot trying to argue with you if | nake
objections to it. | think | need to make specific
objections if | find specific parts violate the | aw.

THE COURT: | think you will feel pretty confortable

withit, M. Shaffer. Actually | need to go outside to ny
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1 car because | put -- because | put ny briefcase up. So |
2 will be back in just a m nute.
3 (Wher eupon, a short break was taken.)
4 THE COURT: W are back on the record and initially I
5 stated that | was going to give theman Allen charge but
6 after further reflection | have decided not to. And the
7 basis for ny decision not to give themthe Allen charge,
8 because basically the Allen charge explains to them what
9 they need to try to do in order to reach a unani nous
10 verdict. And presumably they have already done that to
11 sone extent if, in fact, they have reached a unani nous
12 verdict as to the other two charges. So | felt like
13 woul d just be, and | use the term preaching to the choir
14 by telling themthat because evidently to sonme extent they
15 al ready know that. But we wll first confirm w thout
16 know ng what the verdict is, if they have reached a
17 unani nous verdict on the other two charges. | amgoing to
18 tell the Bailiffs to bring the jury out, tell the Foreman
19 to bring his verdict formbut for nobody to see it. And
20 then if, in fact, the verdict form has been conpl eted,
21 t hey have reached a unani nous verdict on the other two
22 charges then | wll declare a mstrial on the carjacking
23 and then accept the verdict on the other two charges.
24 Okay.
25 BAILIFF: That's fromthe jury too.
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THE COURT: Okay. All right. The note says
agreenment reached on nurder and weapon charge. | wll
just get themto confirmthat when | bring themout. That
Is what it says. Y all want to see this. Y all are good.
Okay. Still just get themto bring the verdict formwth
t hem nobody see it and we will get them

(Whereupon, Court's Exhibit 9 and 10 were marked for

identification only.)

THE COURT: You know what, hold themup just a
m nut e.

BAI LI FF:  Yes, sir.

THE COURT: Hold themup, Lee. | just need to tel
the famly nenbers, yes, close that. |If, in fact, | do
receive a verdict fromthe jury now, I know we have got
famly menbers. | knowthis is a very enotional case for

everybody. But when the verdict is announced, if you fee
i ke you are not going to be able to contain your
enotions, | certainly understand. But | can't have you in
the courtroom So if you feel like that may be a probl em
then I amgoing to ask that you |leave at this tine. Gkay.
Okay, now.

(Whereupon, the jury came into open court with the

verdict at approximately 9:01 p.m)

THE COURT: Ckay, let the record reflect the jury is

back in. M. Foreman, | have got two notes fromyou. The
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first one was an indication that you were split on the
carjacking charge. And then a second note that you have
an agreenent or you have reached an agreenent on the
mur der and the weapons charge. |s that correct?

FOREMAN: (Nods in the affirmative.)

THE COURT: Okay. M. Forenman indicated yes by
noddi ng his head. Wthout telling ne what your verdict
I's, is your verdict unani nous anong all 12 of you on the
mur der charge and the weapons charge?

FOREMAN: Yes sir, Your Honor, it is.

THE COURT: Okay. Wuld you hand the verdict formto
M. Funder bur k.

(Wher eupon, the Foreman handed the verdict formto

the Bailiff. The Bailiff handed the verdict formto

the Court.)

THE COURT: All right, Madam O erk, would you publish
the verdict on the first two charges, please.

CLERK OF COURT: Yes, sir. The State of South
Carolina versus Mark Anthony Hailey. [Indictnent
2019- GS-24- 1076 for murder. 2019-GS-24-1077 for
possessi on of a weapon during the conmm ssion of a violent
crime. 2019-GS-24-1078, carj acking.

As to indictnment nunmber 2019-GS-24-1076 which charges

t he Defendant nurder. W, the jury, find the Defendant

guilty.
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As to indictnment nunmber 2019-GS-24-1077 which charges
t he Defendant with possession of a weapon during the
comm ssion of a violent crine. W, the jury, find the
Def endant guilty.

Ladi es and gentlenmen of the jury, if this was your
verdi ct and remai ns your verdict please signify by raising
your right hand.

(Whereupon, all jurors raised their hands.)

THE COURT: Let the record reflect that 12 hands were
rai sed. Ladies and gentlenen, this has been a very |ong
trial and I know all 12 of you would agree with ne on
that. We never know for sure how long trials will |ast.
But | want to thank you for, your verdict nmeans nothing to
me but what neans, what is very inportant to ne is that
and everybody can take their seat. Wat is inportant to
me is that you performed your duties conscientiously,
efficiently and you have done that. You have been an
absolute great jury. | nentioned to you the other day and
| thanked you, hopefully | did, that you were pronpt
comng in after lunch breaks, in the nornings. | nean you
showed up on tine. | don't think anybody cane late. And
one job of a Judge during a trial is to keep their eye on
the jury. And | have done that. And with a little hiccup
early on all of you have been very attentive and alert.

And that is what you needed to do so you could
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col l ectively, during your deliberations, have a real good
menory of everything that went on. So | appreciate your
jury service. Tough, tough, it is not easy, | know that,
it is tough and you spent a lot of tine back in that jury
room So it wasn't easy for you, | know. But | hope you
have found this to be a good experience and that you have
| earned sone things. Sone things that you maybe didn't
know and that maybe you would |like to, down the road, show
up in another, whether it is this courtroom or another
courtroom and serve on another crimnal case or even a
civil case. What | would like to do is, and | knowit is
late and | don't want to keep you any |longer than | have
to but | just want to chat with you back in the jury room
for just a mnute, not to discuss the case but | just want
to get alittle feedback fromyou as far as the process,
the precautions, the safety plan, the things that we did
to try to keep everybody safe, | would like sone feedback
if you can give ne sone, positive and negative. And |
have done that with the other two trials that | have done
since we started back with jury trials in the pandem c
And | would like to do that with you. And, again, | am
not going to keep you any |longer then just to give ne an
opportunity to talk with you. So if you will go back to
the jury room | amgoing to talk with the | awers for

just a mnute and then | will be back there. |f you don't

934




o 0~ W Nk

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

935
1149

mnd waiting on ne I will very nuch appreciate it.

(Whereupon, the jury was excused from open court at

approxi mately 9:08 p.m)

MR. SHAFFER:  Your Honor, we request that the jury be
polled. ©One of the jurors is crying.

THE COURT: (Kkay.

MR. SHAFFER: So we woul d ask for individual polling
of the jury.

THE COURT: OCh, okay. | apologize. | always ask
that, for sonme reason | had in nmy mnd, let nme talk with
the jury. So bring the jury back out.

(Whereupon, the jury cane into open court at

approxi mately 9:10 p.m)

THE COURT: Ladies and gentlenen, | failed to get the
Clerk to ask you individually if this is your verdict as
to both charges. So when they get ready they are going to
call out your nane. | amready if you are ready.

CLERK OF COURT: Marcus Lee. |Is this your verdict?

MR LEE: It is.

CLERK OF COURT: Is it still your verdict?

MR LEE: It is.

CLERK OF COURT: Diana Cobb. |Is this your verdict?

M5. COBB: Yes.

CLERK OF COURT: Is it still your verdict?

M5. COBB: Yes.
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1 CLERK OF COURT: Jernelle Jackson-Daniel. 1s this
2 your verdict?
3 MS. JACKSON- DANI EL:  Yes.
4 CLERK OF COURT: Is it still your verdict?
5 M5. JACKSON- DANI EL:  Yes.
6 CLERK OF COURT: Darl ene Johnson. |s this your
7 verdict?
8 MS. JOHNSON:  Yes.
9 CLERK OF COURT: Is it still your verdict?
10 MS. JOHNSON:  Yes.
11 CLERK OF COURT: Marcus Lee?
12 THE COURT: You just --
13 CLERK OF COURT: | amsorry, | apologize. W didn't
14 mark you. Wallace Lewis. Is this your verdict?
15 MR LEWS: Yes.
16 CLERK OF COURT: Is it still your verdict?
17 MR LEWS: Yes.
18 CLERK OF COURT: Alexis McGath. |Is this your
19 verdict?
20 MS. MCGRATH:  Yes.
21 CLERK OF COURT: Is it still your verdict?
22 M5. MCGRATH: Yes.
23 CLERK OF COURT: Diane MIller. Is this your verdict?
24 M5. MLLER  Yes.
25 CLERK OF COURT: Is it still your verdict?
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MS. M LLER
CLERK OF COURT:
M5. MOORE: Yes.
CLERK OF COURT:
M5. MOORE: Yes.
CLERK OF COURT:
M5. MORGAN:
CLERK OF COURT:
M5. MORGAN:
CLERK OF COURT:
MR. OAEN:  Yes.
CLERK OF COURT:
MR. OAEN:  Yes.
CLERK OF COURT:
M5. RONAN: Yes.
CLERK OF COURT:
M5. RONAN: Yes.
CLERK OF COURT:
MR. WEEKS: Yes.
CLERK OF COURT:

MR. VEEKS: Yes.

THE COURT: Ckay.

affirmati ve. Now,
jury room

(Wher eupon,

Yes.

Yes.

Yes.

| adi es and gent | enen,

Thank you

Janay Moore. |Is this your verdict?

Is it still your verdict?

Lisa Morgan. |Is this your verdict?

Is it still your verdict?

Leonard Omen. |Is this your verdict?

Is it still your verdict?
Lisa Ronan. 1s this your verdict?
Is it still your verdict?
Janmes Weeks. Is this your verdict?
Is this still

your verdict?

Al twelve responded in the

go back to the

the jury was excused from open court.)
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THE COURT: For the record | amdeclaring a mstrial
I n connection with the carjacking charge. Now, it is
9:15, does anybody have a strong objection to del ayi ng

sentencing until the first thing in the norning? It is

late, | amgoing to have to go back, | want to talk with
them | know we have got famly nenbers but they are
al ready here at 9:15, | figure they will be around in the

norning, go early if we have to.

MR BROWN: | think the famly, our position would
be, they have been traveling, if we can do it tonight. |If
not we can neke --

THE COURT: How nuch, just one of you speak for the
whole famly. How nuch inposition would it be on you
fol ks to hang around one nore evening and cone first thing
i n the norning.

FAM LY MEMBER: It wouldn't be a problem sir.

THE COURT: You are okay?

FAM LY MEMBER: Yes, sir.

THE COURT: Ckay. Thank you for your cooperation.
Now, your famly, they are all local. WlIl, | know the
lady in the back who testified, she is fromthe | ower part
of the State. But is it a big objection?

MS. MCNEILL: No, sir.

THE COURT: Ckay. Well, let's reconvene at 9:15 in

the nmorning, is that good enough?
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MS. MCNEI LL: Yes, sir.

THE COURT: Al right, thank you for that, thank you
for that. GOkay, we will see everybody at 9:15 in the
nmor ni ng.

(Whereupon, the trial will resune the next norning at

9:15 a.m)

Sept enber 24, 2021

THE COURT: W are on the record this norning. This
I's the sentencing phase in the case of State of South
Carolina versus Mark Anthony Hailey. Jr. | wll allowthe
State to --

MR. SHAFFER:  Your Honor, before we begin sentencing,
| think it would be appropriate, we were going to nove for
a new trial based on several different things.

THE COURT: kay.

MR. SHAFFER: You want nme to put that on the record
or wait until after sentencing?

THE COURT: You can wait under after sentencing or if
you want to take your full ten days to fornulate your
i deas for the newtrial, I will give you that.

MR. SHAFFER: And, Your Honor, | had initially
t hought that | was going to do that. However, | do not
think so, I think that the Court may decide you want to
take it under consideration. But | am prepared to argue

It today.
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1 THE COURT: Okay. | will allowthe State to present
2 first anybody, any information wants -- | nean the State
3 wants to provide the Court considering sentencing and then
4 Il will turn it over to the Defense.
5 MR. BROWN: Yes, sir. Judge, it has been brought out
6 by M. Hailey's record, the only thing on his record is
7 2010, m scell aneous crimnal offense down in Charl eston.
8 And then al so possession of nmarijuana charge, | believe
9 that was down in Beaufort. Oher than that he doesn't
10 have any other kind of record. Judge, the famly has been
11 here the entire tine. W worked with themand net with
12 them over the last 18 nonths several tinmes, cone into our
13 office. W have learned a | ot about Marty CGeorge. The
14 fam |y has provided a nunmber of photographs of Marty. |
15 don't think you have seen him--
16 THE COURT: Right, sure.
17 MR. BROWN: -- other than what you have seen in the
18 pictures in this trial. So they would like for you to see
19 who Marty George was. And also Marty's niece, Valerie
20 Butler, would |like to speak to the Court. She has a
21 prepared statenent and | think she is going to be the only
22 one speaking for the famly.
23 THE COURT: You want to show the pictures to the
24 Def ense and then hand themto ne and then I will be glad
25 to hear fromthat | ady.
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(Wher eupon, the Defense | ooks at sonme photographs.)

MR. BROWN: Judge, in attendance this whole tine,
Marty's not her, sister, son, nephews, two sons, niece and
other famly here. And pretty nmuch the whole famly every
time we have net has been there to discuss this case and
Marty's life. Again, this is Valerie Butler, Marty's
ni ece.

THE COURT: Very good. WMadam Clerk, will you swear
Ms. Butler in, please.

VALERI E BUTLER, bei ng
first duly sworn, testified as follows:

THE COURT: Okay. Yes ma'am Ms. Butler, will be
glad to hear fromyou.

M5. BUTLER MW nane is Valerie Butler, nmy nomls nane
is Tammy Butler, she worded nost of this. | amMrty's
sister. | just want you to know just a few things before
| go into anything else. M brother, Marty, was the
world. He wasn't no where near perfect but was everything
to nme. And anything | ever needed fromny brother he was
al ways there for nme and ny nom He has been in a | ot of
trouble in the past but he was very close to his famly.
It is really killing ne inside to know that I wll never
be able to see you or talk to himever again. He wouldn't
be able to see the things that ny kids achieved in life

and the rest of your famly. But now | have |ost ny
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brother, nmy nomlost her son and I know it is a hurt

i nside that we cannot get rid of. The only thing we can
do is put it all in God's hands. | really feel for your
famly, as long as they have to go through this |ong road
of pain fromwhat happened on March 6th, 2019. It hurt
both famlies that norning and | know | will never forget
t hat norning when nmy nom cane and woke nme up and told ne
Greenwood County called and this is what | said to my nom
Wll, | told Marty if he had to get hinmself in trouble
again, I amnot going to help him This tinme he woul d
have to sit and think about what he has done. That is
when ny nom said, no, Tammy, wake up, your brother has
been found dead. | junped up shaking, just wanting it to
have a horrible nightmare. After that all of my phone
calls started ringing and ny nomwas not in any shape to
talk to these people. | was hurting so bad, | had no
choice but to put all of nmy feelings and nmy hurt and
wanting to screamto the side and to talk to all of these
peopl e that | have never net before so ny nomdidn't have
to do anything but grieve her son that no nother should
ever have to do. We are suppose to bury our parents, not
them burying their children. On March 6th, 2019

everyt hing went upside down, not just for ny famly but
your's as well. And | don't really know what happened on

that norning. The only ones that know is God, you and
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Marty, ny brother. Honestly, it hurts me to see anything
happen to people like this, nmeaning with this type of
situation but | want you to know that for nyself | have
been giving this trial and all of this to go over to Cod.
So | want you to know, this is something that I will never
be able to forget and seeing ny brother for the first tine
and the last time, the way he was and thrown out |ike a
pi ece of trash on the side of the road when there could
have been many other things that could have happened. But
| have to say thank you for going to your nom s and
letti ng sonmeone know. And | amso thankful for your nom
that called the authorities to get help and ny brother was
found. So | want you know that | have prayed so nmuch
about this and | do forgive you but I knowit will be
sonething | will never be able to forget. | already m ss
seeing ny brother and tal king to himand having hi maround
to make ne | augh and seeing ny noms face |ight up when he
woul d cone over and spend tine with us. Now all | see is
pain fromny nom for what had happened to him Well,
there is so nmuch nore | would like to say but that woul d
be for another tinme. God bless you and your sweet famly
and may God al ways be with y'all.

Al so, a couple of words fromhis son fromnenory was,
I know, | never got to be able to neet himand | probably

never will. It is sonmething that | will never forget,
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forgive or forget but | do forgive.

THE COURT: Thank you very nmuch, ma'am

MR. BROWN: Judge, just to be clear, that letter was
witten by Tanmy Butler, Valerie's nother, Tamy is
Marty's sister.

THE COURT: Right. Gay. Thank you very nuch.

MR. BROWN. Judge, regardi ng sentencing, you have
heard all the facts on this case. W trust your decision
on this case.

THE COURT: Very good. Thank you, Solicitor. M.
Shaffer, Ms. McNeill, wll be glad to hear from your side.

MR. SHAFFER:  Your Honor, | guess first what | woul d
like to say is, | apologize to the famly. This nust have
been a hard trial to go through for them for M. George's
famly. About a week ago | sent a text nessage to the
Prosecutors in this case saying that | lost ny objectivity
and | apologize if | ambeing a butt, basically. So and I
apol ogize to the Court for that as well. This is a case,
| have only had a few like this where | truly believe that
my client does not deserve what he is getting after a
trial. And this is one of them \What didn't really cone
out necessarily is that Mark has sort of been consi stent
as to what happened, even before he would have known about
this stuff, before discovery was provided, before anyone

| ooked i nside the phone he was consistent wth what

044




o 0o~ W Nk

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

945
1159

happened in this, that this happened. There is no way he
woul d have known about that bathroom comment but for that.
And | amnot saying it is an excuse, | am just saying that
he has been consistent this entire time. He is a good
person, he is odd, he believes in a lot of things | don't
believe in but he is a legitimately good person. | don't
think that there is ever a situation where this would
arise again. Cbviously, the Court has to give himat

| east 30 years, | nmean | understand that. W are asking
for the m ninum sentence. There is, you know, he is not
going to get paroled. He is going to be, you know, 62 I
think, 61 at the tinme he gets out if he gets a 30 year
sentence. One of the things that like is an issue is his
health. Dr. Salas, | talked to her this norning. She
even said, you know, he is probably not going to survive a
30 year sentence anyway based off of various nedica
conditions that have nothing to do with the case. But,
Your Honor, one of things | ask you to consider is that,
to consider giving himat |east a reasonable hope of
getting out. It is very out of character for him
anyt hi ng, any shooting like this. You know, he let go
until they are 30 and then shoot soneone if they are

vi ol ent people. You know, they don't go without getting
arrested. They get arrested before then, you know. This

isn't a situation where he was, you know, gang nenmber who
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was out there running around shooting sonebody, you know.
We just ask that you consider the m nimum sentence based
off of his record. One of the things | really Iike about
Federal Court nore than State Court, one of the only

things I |ike about Federal Court is that, in Federal

o 0o~ W Nk

Court they have a statute that |ays out factors that you
7 must consi der and one of those factors is nedical. But,

8 you know, the other factors is of the seriousness which

9 obviously it is a serious crine. One of the other factors
10 Is deterrence, you know, and protecting the public. |

11 don't think you have to worry about protecting the public.
12 If he gets a 30 year sentence he gets out at 62, 61,

13 sonewhere around there, he is not going to go out there
14 and kill soneone, you know. So we just ask that you

15 consider that, this isn't a trial that, you know, there
16 was no severance of responsibility. He has been

17 absolutely torn apart about this incident ever since it

18 happened. Thank you.

19 THE COURT: Thank you, M. Shaffer. Any of the

20 famly menbers want to address the Court. They certainly
21 don't have to but I will give themthe floor if they w sh.
22 MS5. MCNEILL: Yes, sir. M. Darlene is going to

23 speak on behalf of the entire famly. She is the only

24 one.

25 THE COURT: (Okay, you can stand right next to Ms.

946



VOLUME II OF III

THE STATE OF SOUTH CAROLINA
IN THE SUPREME COURT

On Writ of Certiorari to the Court of Appeals
Appeal from Greenwood County
Honorable Donald B. Hocker, Circuit Court Judge
Court of Appeals Appellate Case No. 2020-001276

THE STATE,

MARK ANTHONY HAILEY, JR.,

Petitioner,

Respondent.

APPENDIX
ALAN WILSON LARA MARY CAUDY
Attorney General
S.C. Commission on Indigent Defense
DON ZELENKA Office of Appellate Defense
Deputy Attorney General Post Office Box 11589

MELODY J. BROWN
Senior Assistant Deputy Attorney General

JOSHUA A. EDWARDS
Assistant Attorney General

Post Office Box 11549
Columbia, South Carolina 29211
(803) 734-3727

DAVID M. STUMBO
Solicitor, Eighth Judicial Circuit

Post Office Box 516
Greenwood, South Carolina 29649
(864) 942-8800

ATTORNEYS FOR PETITIONER

Columbia, South Carolina 29211-1589
(803) 734-1330

ATTORNEY FOR RESPONDENT



|05 2 SRR i
RECORD ON APPEAL ...ttt sttt ettt ettt et esneeteeneesseeneennens il

INACX et eh et ettt b et ea e b e b et e st e it il

24Tt o AR 1
FINAL BRIEF OF APPELLANT ....ooiiitieieeeee ettt sttt ettt et 970
FINAL BRIEF OF RESPONDENT .......ooitiiiiiieiteie sttt 1001
COURT OF APPEALS OPINION (2024-UP-074).....ceiteieeeenieeieeeerieee e nie e 1038
PETITION FOR REHEARING.......ccctiiiiieieiierieee ettt 1042
RETURN TO PETITION FOR REHEARING .....cccoiiiiiiiiiieiieeceeee e 1046
ORDER DENYING PETITION FOR REHEARING.......ccccctiiiiiiiieiieeceeee e 1054



o 0~ W NP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

947
1161

McNeill and | need to have you sworn in. Madam C erk.
DARLENE HOWARD, bei ng
first duly sworn, testified as follows:
THE COURT: Whuld you state your nane, please.
M5. HOMRD: Darl ene Howard
THE COURT: Howar d?
M5. HOMRD: Howard

THE COURT: | will be glad to hear fromyou, M.
Howar d.
M5. HOMARD: Yes, sir. | am M. Hailey's aunt.

Excuse ne. On behalf of the Hailey famly, to the George
famly, | amso sorry. W have all talked and | thank you
guys for forgiving ny nephew. He is not a bad guy. |
hate this happened. God and hi mand George knows what

happened. | amso sorry this happened and hope you guys
hear it fromthe heart and -- | |ove you. You just be
strong, | know you. And | thank you, Judge, allow ng ne
to speak. And again, to the famly, | |ove you and be

strong. And | thank you all for forgiving him

THE COURT: Thank you, M' am

MS. MCNEI LL: And, Judge, just briefly, I would |ike
to address the Court.

THE COURT: Sure.

MS. MCNEI LL: Your Honor, | came on this case

relatively late in the gane. The rest of ny office had
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conflicts with sitting second chair with Tristan. So,
kind of the agreenment was, he would help ne try Latavious
El rore and | would help himtry Mark Hailey. As Your
Honor knows, Tristan and | have been trying two cases
within six weeks in front of Your Honor, both nurder
cases, both very lengthy trials, they are not easy. |
didn't know Mark really until recently. | wll say that
nmy observations of him | have grown to really care about
himas a person. His famly are |ovely people and | woul d
also like the Court to be aware of some observations that
| have nade and maybe Your Honor has made them too since
you have been around us throughout these past nine days or
so. Yesterday it was kind of surreal and | engaged in
this as well. VWiile we were waiting on the verdict from
the jury, you know, everybody kind of went back to being
social and tal king to each other, sone people were

| aughing in this courtroomand | engaged in some of that
as well and I was al so working on another matter as Your
Honor knows. Mark sat beside me that entire tinme and read
his Bible and cried and was praying. That is what he did.
And | just found it so surreal and | nentioned sonething
to M. Shaffer and |I said, you know, |ook at everybody in
this courtroom just |aughing and goi ng on about their
business. Well, this man waits on the verdict that wll

determne the rest of his life. And all he did was sit in
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this chair and pray and read his Bi ble and occasionally
ask me for a cup of coffee. And that is all he did. | am
not a particularly overly religious person and Mark does
believe things that are, you know, a little outside of ny
confort zone, out of ny realm He is different. But
different doesn't make him a bad person, it nmakes him
unique and | feel like ny life professionally has been
enriched from being able to have the honor of representing
hi mand getting to know himthrough ny representation of
him Mself, M. Shaffer and our Investigator, M. Powers
have been going back into this little roomevery day as
Your Honor is well aware, with M. Hailey. And what we
have been doi ng back there, other than occasionally
tal ki ng about the case, is we have been engaged in group
prayers on a daily basis. Sonetines a couple of tines a
day. It is always |ed by Mark, always. And his prayers
have inpacted ne and influenced nme in the way he speaks
and the way that he guides the prayers. | appreciate that
fromhim | would |ike Your Honor to consider the fact
that he was al so unshackl ed and uncuffed yesterday while
wai ting on his verdict and whil e everybody was goi ng about
their business. Not a single person in this room

di spl ayed that they were in fear around M. Hail ey, going
to the danger, protecting society in your sentencing,

Judge. | think that is inportant to consider, that no one
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in this roomfelt unconfortable with hi muncuffed,

unshackl ed, occasionally walking to the bathroom W have

all just been going about our business. Thank you.
THE COURT: Thank you very nmuch. | know he has been
in jail since the very beginning. How many -- have you

counted up the days?

MS. MCNEI LL: 568 days today.

THE COURT: 568?

MS. MCNEI LL: Yes, sir.

MR. SHAFFER:  Your Honor, can M. Hailey speak?

THE COURT: Sure.

M5. MCNEILL: And, Judge, | wll say that he asked us
yesterday during waiting for the verdict if it would be
okay with Your Honor to address the famly, no matter what
t he outcone.

THE COURT: Sure, | don't have a problemwth it and
| trust that the George fam |y does not have a probl em
withit.

MR HAILEY: Good norning. | want y'all to know
have great heavi ness, continued sorrow in ny heart for
your | oved one, Marty Anthony CGeorge. | want y'all to
know that | pray every day for y'all's confort and for
y'all's forgiveness on ny behalf. May God continue to
bl ess y' all

THE COURT: These types of cases are so tragic in so
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many ways. Here we have a loss of a |oved one fromthe
George famly. W also have a loss on the Hailey famly.
And, you know, it doesn't matter how nmuch tinme | give,
whether it is the mnimumof 30 or if | give life w thout
parole, the tragic loss is still there and there is
nothing I can do to satisfy that | oss, absolutely nothing.
| appreciate the devotion that both fam |ies have shown in
this case. | have tried a |lot of nurder cases over the
years and ot her types of cases where there is nobody here
i n support of the victim in support of the Defendant.
But | have got famlies, and apparently sone great
fam |ies who have been here every single day and |
appreciate that. It is quite evident, M. Hailey, that
you have strong faith and | appreciate that very nuch and
that strong faith, while it is not going to be easy in
prison, but your faith is going to help you, it is going
to help you. And the fact that you have been influenti al
in Ms. McNeill's life over these |ast nine days, that is
pretty strong, that is pretty strong. | wish | could fix
everything and everybody could go back to where they were
on March 5th of 2019, | can't doit, I wish | could, I
can't do it.

M. Hailey, the sentence of the Court is, you be
conmtted to the State Departnment of Corrections for a

period of 35 years, concurrent five year sentence on the
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weapons charge. | will give you credit for 568 days.
Good luck to you. Good luck to the famli es.

Okay, M. Shaffer, you indicated at the outset that
you wanted to put, on the record, a notion for new trial
and the grounds?

MR. SHAFFER: Yes, Your Honor. The notion for a new
trial, based off of the directed verdict grounds, also the
request for the involuntary mansl aughter. And, Your
Honor, also related to the, what we respectively subnmtted
to error related to the, to Dr. Salas' testinony, we think
that -- the Solicitor elicited testinony that goes to the
third prong of self-defense. | think that what we had put
on the record in that proffer, outside the presence of the
jury, goes to that, directly responds to that. And I
think there would be -- profitable, allowed us to redirect
pursuant to Rule 611(d) and Rule 704. Also we think that
rises to the |l evel of a due process violation for us not
to be able to respond to the Solicitor bringing that out
on cross. Thank you.

THE COURT: Thank you very much. | think we have
fully fleshed all of these issues out, gave as nuch
consideration as | possibly could. And | amgoing to
stick with nmy original rulings and consequently, M.
Shaffer, your notion for a newtrial is respectfully

deni ed.
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MR. SHAFFER: Thank you, Your Honor.
THE COURT: We are adj ourned.
*** END OF REQUESTED TRANSCRI PT OF RECORD ***
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THE STATE OF SOUTH CAROLINA INDICIMENT FOR
Murd
COUNTY OF GREENWOOD §16.;Jl;-08{;-]0

At a Court of Genera! Sessions, convened on the 27th day of September, 2019, the Grand Jurors of
Greenwood County present upon therr vath:
di
That Mark Anthony Hailey Jr{.\ on or abeut March 6 2019 in Greenwood County. wilifully, feieniousty,
and with malice aforethought kill one Marty Antheny George by means of shooting a flrcan. and that the said
Marty Anthony George did die in Greenwood County as a proximate result thereof ot or ahoul essessbsess March

6, 2018 in violation of Section 16-3-10 of the South Carolina Code of Laws, 1976, as amenaeu

Against the peace and dignity of the State, and contrary to the statute in such cases made and

provided.

St 7y

9 . Yatcs Brow:

r'

4 _/‘ Deputy Soli

%
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THE STATE OF SOUTH CARQLINA INDICTMENT FOR
. . Possession Of A Weapon During The
COUNTY OF GREENWOOD Commission Of A Violent Crime

§16-23-0490

At a Court of General Sessions, convened on the 27th day of September, 2019, the Grand Jurors of

Greenwond County present ipon their vath:

The defendant, Mark Antheny Hailey Jr., did on or about March 6, 2019, in Greenwnod €3 iaty, South
Carolina, while committing the violent crime ot murder. possess a firearm. Al in violation of 16-23-0490, South

Carohna Code of Laws (1976, as amended).

Against the peace and dignity of the State, and contrary to the statute in such cases made and

provided.

Deputy Solilitor
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STATEMENT OF ISSUES ON APPEAL

1.
Did the trial judge err by failing to tailor the self-defense instruction to adequately reflect
the facts and theories presented by Appellant, specifically that Appellant was not required to wait
until his adversary was on equal terms or until he fired or aimed his weapon, when the charge was

supported by the evidence and was crucial to the jury’s understanding of the law on self-defense?

2.

Did the trial judge err by refusing to charge the jury on the lesser included offense of
involuntary manslaughter when there was evidence to support the charge, specifically there was
evidence Appellant (1) unintentionally killed the decedent while engaged in an unlawful act not
tending to cause death or great bodily harm and (2) lawfully armed himself in self-defense and

then accidentally discharged the firearm striking the decedent?

3.

Did the trial judge err by refusing to allow Appellant to question Dr. Amanda Salas on
redirect examination concerning her opinion that an intervening cause led to the shooting on the
basis that the subject matter of the questioning was not responsive to the state’s cross-examination
of the expert witness, particularly where this evidence was crucial to counter the state’s theory of

the case?
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STATEMENT OF THE CASE

A Greenwood County Grand Jury indicted Appellant on September 27, 2019, for murder,
carjacking, and possession of a weapon during the commission of a violent crime. R. 962-965. On
March 4, 2020, a pretrial hearing was held on Appellant’s motion for immunity pursuant to the
Protection of Persons and Property Act. R. 1. Yates Brown represented the state, and Tristan
Shaffer represented Appellant. R. 1. In the middle of the hearing, Appellant invoked his Fifth
Amendment right to remain silent and withdrew his motion. R. 109, I. 12 - 110, I. 13.

Appellant’s case was called to trial on September 11, 2020, before the Honorable Donald
B. Hocker, and a jury. R. 111. Yates Brown and Anna Sumner represented the state. R. 111.
Tristan Shaffer and Chelsea McNeill represented Appellant. R. 111.

On September 23, 2019, the jury found Appellant guilty of murder and possession of a
weapon during the commission of a violent crime. R. 932, 1. 18 — 933, . 8. It could not reach a
unanimous verdict on carjacking and the judge declared a mistrial as to that offense. R. 931, 1. 24
—-932, 1. 5; R. 938, 1. 1-2. Appellant was sentenced to thirty-five years for murder and five years
concurrent for the weapons offense. R. 951, I. 23 - 952, I. 1.

This appeal follows.

2
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STATEMENT OF FACTS

The state alleged Appellant shot and killed Marty George as the pair drove down Warner
Road, a dark secluded area in Ninety Six. Appellant admitted to shooting George, but maintained
he acted in self-defense after George ignored Appellant’s repeated pleas to turn the car around,
suddenly stopped the vehicle in the middle of the road, pulled a gun, waived it in Appellant’s face,
and demanded Appellant return whatever he had allegedly stolen from George’s bathroom earlier
that night. Appellant, in fear for his life, shot George once in the head after George became

distracted by a noise or light coming from his phone. R. 796, I. 14 - 813, I. 9.

3
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ARGUMENT
1.

The trial judge erred by failing to tailor the self-defense instruction to adequately reflect

the facts and theories presented by Appellant, specifically that Appellant was not required to wait

until his adversary was on equal terms or until he fired or aimed his weapon, when the charge was

supported by the evidence and was crucial to the jury’s understanding of the law on self-defense.

Relevant Facts

Appellant requested the trial judge tailor the self-defense instruction to reflect the evidence
presented. Specifically, Appellant requested a charge on the concept that a person does not have
to wait before acting in self-defense. Initially, defense counsel discussed the language from State
v. Rash, 182 S.C. 42, 188 S.E. 435 (1936): “He [the defendant] doesn’t have to wait until his
assailant gets the drop on him, he has a right to act under the law of self-preservation and prevent
his assailant getting the drop on him; if it is apparent, or reasonably apparent his assailant is taking
steps to get the drop on him, he must take steps first to prevent such assailant from getting the drop
onhim.” 1d. at 42, 188 S.E. at 438; See R. 877, 1. 9-17. When the trial judge asked for clarification
as to what Appellant wanted charged, defense counsel stated, “[O]nce a Defendant has a right to
act in self-defense he is not required to wait until the adversary and him are on equal terms in order
to fire a weapon.” R. 877, 1. 22 - 878, I. 3.

In support of his request, Appellant cited to State v. Rash, 182 S.C. 42, 188 S.E 435 (1936),

as mentioned, and State v. Hendrix, 270 S.C. 653, 244 S.E.2d 503 (1978). R.878,1.4-879, |. 2.

Counsel quoted the language from Hendrix, which is more concise than the language found in
Rash: “Once the appellant’s right to fire in self-defense arose he was not required to wait until his

adversary was on equal terms or until he fired or aimed his weapon.” R. 878, Il. 18-25; See
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Hendrix, 270 S.C. at 660-661, 244 S.E.2d at 506. Counsel emphasized that the judge may “like to
go into that language [from Hendrix] instead [of the language from Rash] because it is a little bit
more concise.” R. 878, |. 18 — 879, |. 2.

The state’s only objection to the charge was the timing of the request. Appellant made the
request after the deputy solicitor had finished his closing argument. R. 879, Il. 11-15. The judge
found Appellant had not “waived his right” to request additional instructions even if the timing of
the request may have been “unfair” to the solicitor. R. 880, Il. 4-15.

After defense counsel completed his closing argument and the deputy solicitor argued in
reply, the judge denied Appellant’s request to charge. R. 908, Il. 7-11. The judge did not provide
any reasoning for his refusal to charge the additional language.

The trial judge charged the jury on self-defense as follows:

[T]he Defendant has raised the defense of self-defense. Self-defense is a
complete defense and, if it is established, you must find the Defendant not guilty.
The State has the burden of disproving self-defense by proof beyond a reasonable
doubt. If you have a reasonable doubt of the Defendant’s guilt after considering all
the evidence, including the evidence of self-defense, then you must find the
Defendant not guilty. On the other hand, if you have no reasonable doubt of the
Defendant’s guilt after considering all the evidence, including the evidence of self-
defense then you must find the Defendant guilty. The elements of self-defense are
as follows, and, again, the Defendant has no burden to prove self-defense, but the
burden is on the State to disprove self-defense beyond a reasonable doubt.

And there are four elements. The first is without fault. First, the Defendant
must be without fault in bringing on the difficulty. If the Defendant’s conduct was
the type which was reasonably calculated to and did provoke a deadly assault, the
Defendant would be at fault in bringing on the difficulty and would not be entitled
to an acquittal based on self-defense. The second element is imminent danger. The
second element of self-defense is that the Defendant was actually in imminent
danger of death or serious bodily injury or that the Defendant actually believed he
was in imminent danger of death or serious bodily injury. The third element is
reasonableness. If the Defendant was actually in imminent danger it must be shown
that the circumstances would have warranted a person of ordinary firmness and
courage to strike the fatal blow to prevent death or serious bodily injury. If the
Defendant believed he was in imminent danger of death or serious bodily injury it
must be shown that a reasonably prudent person of ordinary firmness and courage
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would have had the same belief. In deciding whether the Defendant actually was,
or believed he was, in imminent danger of death or serious body injury you should
consider all the facts and circumstances surrounding the case and the crimes
including the physical condition and characteristics of the Defendant and the
deceased. And the last element of self-defense is no other way to avoid the danger.
The final elements of self-defense is that the Defendant had no other probable way
to avoid the danger of death or serious bodily injury than to act as the Defendant
did in this particular instance. An individual [h]as no duty to retreat if by doing so
the danger of being killed or suffering serious bodily injury would increase.

R.919,1.11-921, 1. 8.

Appellant renewed his request to charge after the judge finished instructing the jury. R.
925, Il. 6-7.
Standard of Review

“A jury charge is correct if, when the charge is read as a whole, it contains the correct

definition and adequately covers the law.” State v. Williams, 400 S.C. 308, 314, 733 S.E.2d 605,

608 (Ct. App. 2012) (quoting State v. Mattison, 388 S.C. 469, 478, 697 S.E.2d 578, 583 (2010))

(internal quotation marks omitted). “The law to be charged must be determined from the evidence
presented at trial.” Id. (quoting State v. Cole, 338 S.C. 97, 101, 525 S.E.2d 511, 512 (2000))
(internal quotation marks omitted); See Mattison, 388 S.C. at 478, 697 S.E.2d at 583 (stating
appellate courts should *“consider the court’s jury charge as a whole in light of the evidence and
issues presented at trial”).

“When reviewing the circuit court’s refusal to deliver a requested jury instruction,
appellate courts must consider the evidence in a light most favorable to the defendant.” Id. at 314,
733 S.E.2d at 608-609 (citing Cole, 338 S.C. at 101, 525 S.E.2d at 512-513). “If there is any
evidence in the record from which it could reasonably be inferred that the defendant acted in self-

defense, the defendant is entitled to instructions on the defense, and the [circuit court’s] refusal to
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do so is reversible error.” Id. at 314, 733 S.E.2d at 609 (quoting State v. Day, 341 S.C. 410, 416-
417,535 S.E.2d 431, 434 (2000)) (alteration in original).
Discussion

The trial judge erred by refusing to tailor the self-defense instruction to adequately reflect
the facts and theories presented by Appellant as required pursuant to State v. Fuller, 297 S.C. 440,
377 S.E.2d 328 (1989). Specifically, the judge erred by failing to charge the jury that Appellant
was not required to wait until his adversary was on equal terms or until he fired or aimed his
weapon before he acted. This charge was supported by the evidence and was crucial to the jury’s
understanding of the law on self-defense.

In State v. Davis, 282 S.C. 45, 46, 317 S.E.2d 452, 453 (1984), our Supreme Court

suggested a standard self-defense instruction. However, in State v. Fuller, 297 S.C. 440, 377

S.E.2d 328 (1989), the Court made clear that it did not intend Davis to be the exclusive self-defense

charge. State v. Burkhart, 350 S.C. 252, 262, 565 S.E.2d 298, 303 (2002). Instead, “a trial judge

should specifically tailor the self-defense instruction to adequately reflect the facts and theories
presented by the defendant.” State v. Day, 341 S.C. 410, 418, 535 S.E.2d 431, 435 (2000) (citing
Fuller, 297 S.C. 440, 377 S.E.2d 328). “A self-defense charge is erroneous where the trial court
fails to charge on elements of the defense which were applicable to the issues raised by the
defendant.” Id. (citing Fuller, 297 S.C. 440, 377 S.E.2d 328).

In State v. Day, our Supreme Court held the trial judge’s failure to charge the specific
elements of self-defense that were applicable to Day’s theory constituted reversible error. Day,
341 S.C. at 418, 535 S.E.2d at 435. The Court found the trial judge’s instruction was incomplete
because it failed to include a charge indicating: (1) Day had a right to judge the conduct of the

decedent more harshly than otherwise because of the decedent’s drug consumption, and (2) the
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jury could consider prior instances of violence or unprovoked aggression by the decedent in
determining whether Day had a reasonable belief of imminent danger. Id. Part of Day’s defense
was his argument that the decedent had previously pulled a gun on him and that the decedent was
in a “drug induced paranoia” the day of the incident. Id. Consequently, the Court held the jury
charge, which only included the standard self-defense instruction as outlined by our Supreme
Court in Davis along a the charge on the right to act on appearances, was incomplete because the
trial judge failed to charge on the decedent’s substance abuse or his prior acts of violence. Id.

Ultimately, the Court reversed Day’s convictions and remanded for a new trial.

In State v. Nichols, 325 S.C. 111, 116-117, 481 S.E.2d 118, 121 (1997), the defendant
argued the trial judge’s instructions on the law of self-defense were inadequate under State v.
Fuller, 297 S.C. 440, 377 S.E.2d 328 (1989), where the judge instructed the jury solely on the
common law elements of self-defense. Nichols objected to the charge and requested additional
instructions on: (1) the right to act on appearances; (2) relevance of prior difficulties; and (3) that
a person does not have to wait before acting in self-defense. Id. at 117, 481 S.E.2d at 121. Nichols
contended the trial judge’s refusal to give further instructions was reversible error. Our Supreme
Court agreed. 1d.

The Court emphasized that the charge suggested in Davis was not intended to be the
exclusive charge for self-defense and that trial courts have been instructed to consider the facts
and circumstances of the case at hand to fashion a proper charge. Id. (citing Fuller, 297 S.C. at
443, 377 S.E.2d at 330). The Court held Nichols was entitled to a charge on the right to act on

appearances because Nichols testified he thought he had seen a shiny object in the deceased’s

hand. Id. (citing State v. Jackson, 227 S.C. 271, 87 S.E.2d 681 (1955)). The Court also found the

evidence showed there had been prior difficulties between Nichols and the deceased including an
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instance where the deceased pointed a rifle at Nichols. Consequently, the Court concluded Nichols

was entitled to a charge on the relevance of prior difficulties. 1d. (citing State v. Hendrix, 270 S.C.

653, 244 S.E.2d 503 (1978) (prior bad blood, intoxication, and prior threats by deceased were
relevant to defendant’s reasonable apprehension of bodily harm)). Further, the Court held Nichols
was entitled to a charge that he did not have to wait before acting in self-defense since Nichols
testified he thought he saw a gun in the deceased’s hand and did not wait for the deceased to fire
or aim at him. Id. (citing State v. Rash, 182 S.C. 42, 188 S.E. 435 (1936)). Accordingly, the
Supreme Court reversed Nichols conviction and remanded for a new trial. 1d. at 118, 481 S.E.2d
at 122.

In State v. Hendrix, 270 S.C. 653, 244 S.E.2d 503 (1978), our Supreme Court held Hendrix

was entitled to a directed verdict since he was acting in self-defense as a matter of law when he
shot the decedent. Id. at 661-662, 244 S.E.2d at 507. Hendrix was celebrating Labor Day with
his family at his property on the shore of Lake Murray. Id. at 655, 244 S.E.2d at 504. Evidence
established that “ill feelings characterized the relationship” between Hendrix and the decedent. 1d.
The decedent had confronted Hendrix earlier in the day and warned “they were going to have to
fight to settle” the matter. Id. Hendrix was standing next to his truck, which was parked on his
land, when the decedent arrived at the property, stopped his vehicle in the road, jumped out, and
advanced toward Hendrix. Id. at 656, 244 S.E.2d at 505. Hendrix reached into the cab of his truck,
pulled out a shotgun, leveled it at the decedent, and told him three times to back off. Id. The
decedent immediately turned around, walked back to his truck, reached into the cab, drew out his
own shotgun, and walked straight back to where Hendrix was standing. Id. A neighbor of the
decedent observed the commotion and approached the scene. Id. at 657, 244 S.E.2d at 505. When

she saw the two men facing each other with shotguns, she screamed the decedent’s name. Id. The

9
982



decedent turned his head in the direction of the scream. Id. As the decedent turned, Hendrix began
firing. 1d. He fired four times in rapid succession, killing the decedent. Id.

The Court determined Hendrix was not at fault in bringing on the difficulty since he armed
himself on his own land in a legal manner after he was threatened. 1d. at 659, 244 S.E.2d at 506.
The Court further found the second and third elements of self-defense were established since the
evidence showed Hendrix was actually in imminent danger of losing his life. 1d. at 659-660, 244
S.E.2d at 506. Having no duty to retreat because he was on his own property and being without
fault in bringing on the fatal confrontation, the Court held Hendrix was warranted in reacting to
the situation with force. 1d. at 660, 244 S.E.2d at 507. In so holding, and relevant to this case,
the Court emphasized, “Once [Hendrix’s] right to fire in self-defense arose, he was not required to
wait until his adversary was on equal terms or until he fired or aimed his weapon.” Id. at 660-661,
244 S.E.2d at 507. This is significant since the evidence showed Hendrix shot the decedent when
he was distracted by his neighbor’s scream.

In this case, as in Day and Nichols, the trial judge erred by refusing to instruct the jury on

the specific element of self-defense requested by Appellant since it was applicable to Appellant’s
account of what occurred. Appellant testified that after driving two miles the wrong way down
Warner Road and repeatedly ignoring Appellant’s advice to turn around, the decedent pulled a
gun, waived it in Appellant’s face, and demanded Appellant return whatever he had allegedly
stolen from the decedent’s bathroom. R. 806, I. 19 — 808, |. 18. The decedent then became
distracted by a noise or light from his phone and briefly placed the gun in his lap. R. 811, Il. 1-7;

R. 831, Il. 2-11. As the decedent began to raise the gun up again, Appellant shot him. R. 831, II.

12-13; R. 833, I. 25 - 834, I. 4. Based on this testimony, the instruction from Rash and Hendrix,

that once the right to fire in self-defense arose, Appellant was not required to wait until his
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adversary was on equal terms or until he fired or aimed his weapon, should have been charged to
the jury as it was applicable to Appellant’s account of what occurred.

Before waiting for the decedent to aim the pistol at him again and perhaps fire, Appellant
shot him in self-defense. Consequently, there was evidence to support the requested instruction.
As our Supreme Court stated in Day, “A self-defense charge is erroneous where the trial court fails
to charge on elements of the defense which were applicable to the issues raised by the defendant.”
Day, 341 S.C. 410, 418, 535 S.E.2d 431, 435 (2000) (citing Fuller, 297 S.C. 440, 377 S.E.2d 328).
Since the trial judge failed to charge an important element of self-defense relevant to Appellant’s
account of what occurred, respectfully, this Court should reverse Appellant’s convictions and

sentence and remand for a new trial.
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2.

The trial judge erred by refusing to charge the jury on the lesser included offense of

involuntary manslaughter when there was evidence to support the charge, specifically there was

evidence Appellant (1) unintentionally killed the decedent while engaged in an unlawful act not

tending to cause death or great bodily harm and (2) lawfully armed himself in self-defense and

then accidentally discharged the firearm striking the decedent.

Relevant Facts

During an in chambers charge conference and via email, Appellant requested the trial judge
charge the jury on the lesser included offense of involuntary manslaughter. R. 851, I. 16 — 852, I.
11; R. 954-957 (Court’s Exhibit No. 4 — Request to Charge Email). Appellant submitted a
memorandum in support of his request, which was marked as Court’s Exhibit No. 5. R. 958-961
(Court’s Exhibit No. 5 — Request to Charge Memorandum). On the record, defense counsel
indicated he would rely on this memorandum in support of his argument. R. 853, Il. 17-20.

In his memorandum, Appellant argued he was entitled to an instruction on involuntary
manslaughter pursuant to both definitions of the offense. R. 959-961 (Court’s Exhibit No. 5 —
Request to Charge Memorandum at 2-4). He asserted there was evidence presented that Appellant
unintentionally killed the decedent while engaged in an unlawful act not tending to cause death or
great bodily injury. R. 959 (Court’s Exhibit No. 5 — Request to Charge Memorandum at 2). More
specifically, Appellant maintained there was evidence he “accidentally shot the decedent while in
a state that would be considered public disorderly conduct,” which “is not an offense ‘tending to
cause death or great bodily injury.”” R. 959-960 (Court’s Exhibit No. 5 — Request to Charge
Memorandum at 2-3). Because there was evidence Appellant was “engaged in disorderly conduct

coupled with evidence concerning accident,” Appellant concluded there was evidence in the record
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to support a charge on the lesser included offense pursuant to the first definition. R. 960 (Court’s
Exhibit No. 5 — Request to Charge Memorandum at 3).

Alternatively, Appellant argued there was evidence Appellant lawfully armed himself in
self-defense during the encounter with the decedent and then negligently handled the firearm while
under the influence. R. 960-961 (Court’s Exhibit No. 5 — Request to Charge Memorandum at 3-
4). He emphasized the evidence presented by the state that Appellant’s conduct was accidental
and influenced by his use of methamphetamine. R. 961 (Court’s Exhibit No. 5 — Request to Charge
Memorandum at 4). Consequently, Appellant asserted there was evidence in the record to support
a charge on involuntary manslaughter pursuant to the second definition of the offense. R. 960-961
(Court’s Exhibit No. 5 — Request to Charge Memorandum at 3-4).

The trial judge ultimately refused to charge involuntary manslaughter based on his
determination that the facts of the case do “not fit into what involuntary manslaughter is.” R. 852,
Il. 10-13. He asserted, “The cases that allowed an involuntary manslaughter charge all deal with
the facts like struggle, accidental shootings, things of that nature. So I don’t believe the case law
supports an involuntary manslaughter [instruction], notwithstanding the very creative
memorandum that the Defense offered, | am declining that.” R. 852, 1l. 11-19. However, the judge
did charge the jury on accident pursuant to Appellant’s request. R. 852, Il. 6-11; R. 921, II. 9-18.
Standard of Review

“The law to be charged to the jury is determined by the evidence presented at trial.” State
v. Sams, 410 S.C. 303, 308, 764 S.E.2d 511, 513 (2014) (quoting State v. Hill, 315 S.C. 260, 262,
433 S.E.2d 848, 849 (1993)) (internal quotation marks omitted). “The trial court is required to
charge a jury on a lesser included offense if there is evidence from which it could be inferred that

the defendant committed the lesser, rather than the greater, offense. 1d. (citing State v. Drafts, 288
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S.C. 30, 340 S.E.2d 784 (1986)). “To warrant the court in eliminating the offense of manslaughter
it should clearly appear that there is no evidence whatsoever tending to reduce the crime from
murder to manslaughter.” State v. Smith, 391 S.C. 408, 413, 706 S.E.2d 12, 15 (2011) (quoting

State v. Pittman, 373 S.C. 527, 572, 647 S.E.2d 144, 168 (2007)) (internal quotation marks

omitted). “In determining whether the evidence requires a charge on a lesser included offense, the
[appellate court] must view the facts in the light most favorable to the defendant.” Sams, 410 S.C.
at 308, 764 S.E.2d at 513 (quoting State v. Cole, 338 S.C. 97, 525 S.E.2d 511 (2000)) (internal
quotation marks omitted).

Discussion

The trial judge erred by refusing to charge the jury on the lesser included offense of
involuntary manslaughter when there was evidence to support the charge. In the light most
favorable to Appellant, there was evidence Appellant (1) unintentionally killed the decedent while
he was engaged in an unlawful act not naturally tending to cause death or great bodily harm; and
(2) lawfully armed himself in self-defense and then accidentally discharged the firearm striking
the decedent.

Involuntary manslaughter is defined as: (1) the unintentional killing of another without
malice, but while engaged in an unlawful activity not amounting to a felony and not naturally
tending to cause death or great bodily harm; or (2) the unintentional killing of another without
malice, while engaged in a lawful activity with reckless disregard for the safety of others. State v.

Smith, 391 S.C. 408, 414, 706 S.E.2d 12, 15 (2011) (citing State v. Cabrera—Pena, 361 S.C. 372,

380-381, 605 S.E.2d 522, 526 (2004)); See S.C. Code Ann. § 16-3-60 (2003) (stating a person
charged with involuntary manslaughter may be convicted only upon a showing of criminal

negligence, “defined as the reckless disregard of the safety of others”).
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There was evidence to support an involuntary manslaughter instruction pursuant to the first
definition of the offense. Again, the first definition is the unintentional killing of another without
malice while engaged in an unlawful activity not amounting to a felony and not naturally tending
to cause death or great bodily harm. There was evidence presented during the 911 call made by
Appellant’s mother, Loretta Hailey, on the morning of the shooting that the act was an accident
and that Appellant was under the influence of drugs when the killing occurred on Warner Road.

During her conversation with the 911 dispatcher shortly after Appellant arrived home, Ms.
Hailey exclaimed, “I think there’s been an accident. My son [Appellant] says an accident has
happened . . . | think he’s done something, you know, real bad.” See State Exhibit No. 149 (911
Call Disc). She further asserted, “He [Appellant] said he was with a friend of his and the gun went
off.” See State Exhibit No. 149 (911 Call Disc). Ms. Hailey also said she thought Appellant was
“on something,” suggesting he was under the influence, and that he was crying and “walking back
and forth.” See State Exhibit No. 149 (911 Call Disc). She later emphasized, “He said it was a
mistake . . . an accident is what he said.” See State Exhibit No. 149 (911 Call Disc).

When Deputy Bonetti arrived at Appellant’s house several minutes later, Ms. Hailey told
Bonetti that Appellant “told me the gun went off.” See State’s Exhibit No. 2 (Thumb Drive —
Bonetti Body Camera). When Deputy Young arrived at the residence shortly thereafter, Ms.
Hailey told Young, “He [Appellant] came to me about thirty to thirty-five minutes ago and said he
done something bad. He said it was an accident. . . . And he said he thinks he shot somebody.” See
State’s Exhibit No. 2 (Thumb Drive — Bonetti Body Camera). She further stated, “He [Appellant]
said he done something. . . . A gun went off. ... He was hysterical like he is now.” See State’s

Exhibit No. 2 (Thumb Drive — Bonetti Body Camera).
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During Ms. Hailey’s testimony before the jury, the deputy solicitor also elicited from
Hailey what Appellant told her that morning. Ms. Hailey asserted, “He [Appellant] just said he

shot somebody and it was an accident.” R. 221, Il. 8-24. Therefore, there was plenty of evidence

presented that the killing was unintentional and without malice.”

In addition to the evidence that Appellant unintentionally killed the decedent, there was
also evidence Appellant shot the decedent while engaged in conduct that would constitute public
disorderly conduct, which is a misdemeanor, pursuant to S.C. Code Ann. 8 16-17-530(A). Public
disorderly conduct is defined as:

(A) A person who is: (1) found on any highway or at any public place or public

gathering in a grossly intoxicated condition or otherwise conducts himself in a

disorderly or boisterous manner; (2) uses obscene or profane language on any

highway or at any public place or gathering or in hearing distance of any
schoolhouse or church; or (3) while under the influence or feigning to be under the
influence of intoxicating liquor, without just cause or excuse, discharges any gun,

pistol, or other firearm while upon or within fifty yards of any public road or

highway, except upon his own premises, is guilty of a misdemeanor . . .

S.C. Code Ann. 8 16-17-530. Public disorderly conduct applies to passengers in a vehicle. See

State v. Pittman, 342 S.C. 545, 551, 537 S.E.2d 563, 567 (Ct. App. 2000) (“If a defendant is grossly

intoxicated while riding in an automobile on a public highway, he is guilty of a violation of § 16-
17-530.”).

The state presented significant evidence that Appellant was under the influence when he
shot the decedent on Warner Road and that Appellant had ingested illicit substances in the hours
prior to the shooting, including marijuana and methamphetamine. Given the evidence that
Appellant unintentionally or accidentally shot the decedent while the pair was stopped on Warner

Road and that Appellant was under the influence of methamphetamine or some other illegal

! Notably, the trial judge charged the jury on accident presumably finding there was evidence to
support the charge. See R. 921, 1l. 9-18.
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substance while a passenger in the decedent’s vehicle, which would constitute public disorderly
conduct, there was sufficient evidence to support an involuntary manslaughter charge under the
first definition of the offense. The trial judge’s failure to charge this lesser included offense is
reversal error.

Moreover, there was evidence to support an involuntary manslaughter instruction pursuant
to the second definition of the offense. Again, the second definition is the unintentional killing of
another without malice, while engaged in a lawful activity with reckless disregard for the safety of
others. Appellant was entitled to an involuntary manslaughter instruction since there was evidence
that during the encounter with the decedent, Appellant lawfully armed himself in self-defense and
negligently handled the firearm, that is while intoxicated.

Our courts have long held that a criminal defendant is entitled to an involuntary
manslaughter instruction when there exists evidence of the negligent operation of a dangerous

instrument. See State v. Caldwell, 231 S.C. 184, 189, 98 S.E.2d 259, 262 (1957); State v. Addis,

257 S.C. 482, 489-490, 186 S.E.2d 415, 418 (1972); State v. Quick, 168 S.C. 76, 167 S.E. 19

(1932); State v. Cribb, 310 S.C. 518, 523, 426 S.E.2d 306, 309 (1992). Our courts have further

held that an instruction on involuntary manslaughter is proper when the evidence shows the
defendant was lawfully armed in self-defense at the time of the shooting and the defendant

recklessly handled the loaded gun. See Wigington v. State, 413 S.C. 578, 588, 776 S.E.2d 407,

412 (Ct. App. 2015); State v. Rivera, 389 S.C. 399, 404-405, 699 S.E.2d 157, 159-160 (2010);

State v. Light, 378 S.C. 641, 648-649, 664 S.E.2d 465, 468-469 (2008); Tisdale v. State, 378 S.C.

122, 125-126, 662 S.E.2d 410, 412 (2008); State v. Brayboy, 387 S.C. 174, 180-182, 691 S.E.2d

482, 485-486 (Ct. App. 2010); State v. Burris, 334 S.C. 256, 265, 513 S.E.2d 104, 109 (1999).
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In Wigington v. State, 413 S.C. 578, 587, 776 S.E.2d 407, 411 (Ct. App. 2015), this Court

held Wigington was entitled to an involuntary manslaughter instruction under the second definition
of the offense. Wigington testified that he did not intend to kill his son. Id. He maintained the gun
went off during a struggle with his son, that he did not mean to pull the trigger, and that his son
had not done anything to make Wigington want to shoot him. Id. Moreover, this Court determined
there was evidence Wigington lawfully armed himself in self-defense and then negligently handled
the loaded gun at the time of his son’s death. 1d. at 588-589, 776 S.E.2d at 412. Accordingly, this
Court held Wigington’s trial counsel was ineffective for failing to request a jury instruction on the
lesser included offense, and that Wiginton was prejudiced by trial counsel’s deficient performance
because had counsel requested the charge, Wiginton would have been entitled to an involuntary
manslaughter instruction. 1d. 589, 776 S.E.2d at 412.

In this case, Appellant was entitled to an instruction on involuntary manslaughter where
evidence was presented that the killing was unintentional and where Appellant lawfully armed

himself in self-defense and then accidentally discharged the firearm striking the decedent.
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3.

The trial judge erred by refusing to allow Appellant to guestion Dr. Amanda Salas on

redirect examination concerning her opinion that an intervening cause led to the shooting on the

basis that the subject matter of the questioning was not responsive to the state’s cross-examination

of the expert witness, particularly where this evidence was crucial to counter the state’s theory of

the case.
Relevant Facts

Dr. Amanda Salas, who was qualified as an expert in general psychiatry, forensic
psychiatry, and addiction, met with Appellant at the detention center two weeks after his arrest.
R. 701, I. 24 — 702, I. 4. Dr. Salas was a board-certified psychiatrist. R. 696, |. 18 — 697, I. 10.
She had previously been qualified in various areas of psychiatry: general, forensic, and child
adolescent psychiatry. R. 697, Il. 4-11. She was qualified as an expert without objection. R. 698,
1. 9-15. As part of her duties, she made rounds at the hospital and assessed, evaluated, diagnosed,
and treated patients. R. 699, 1. 9-700, I. 5.

For Appellant’s case, she met with him at the jail two weeks after he was arrested and
interviewed him:

And | interviewed him and at that time my consideration for what was going on

was very broad. It included a primary psychotic element such as dispredia; schizo

affective disorder; a mood disorder that could have some psychosis such as bipolar

disorder, substance induced disorder. Lower down on my list of consideration is

what I really think was going on which is acute stress disorder.
R. 702, II. 2-10.

On cross-examination, the state questioned Dr. Salas regarding Appellant’s thoughts and

actions on the night in question:
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Q: Dr. Salas, again, you mentioned that Mr. Hailey could have distorted views

or what he is seeing or what he is going through in his head is really not
grounded in reality. Is that correct?

A: It is distorted that it is not mainstream beliefs, yes.

Q: Okay. And with that, generally speaking, in your opinion some of these

beliefs based on his personality, would a reasonably prudent person of
ordinary firmness and courage have entertained the same idea?

A: No. So for example, with the fence post. | would not have found

significance in meaning between fence post on one side of the road standing
up and down, holding a meaning for me as | am driving down a dirt road
and they are leaning to the other side. But that doesn’t really matter to me.
But what it doesn’t mean that if you come up here and punch me in the face
do I think that has anything to do with thinking that | have been attacked
and now being attacked, being a paranoid basis. No, there is some things
that you would have that is very congruent with what everybody else is
seeing. But the issue is that I might think, well I should have interpreted
those fence posts to mean something was getting ready to happen. | should
have read nature better than what | did.
R.748,1.14-7491. 12.

During defense counsel’s redirect examination of Dr. Salas, the deputy solicitor objected
and a bench conference occurred. R. 752, I. 20 — 753, I. 8. After the state completed its recross
examination, the bench conference discussion was placed on the record. R. 760, |. 12 - 762, I. 25.

Defense counsel “wanted her to finish the question about the events that led up to it, that
the Solicitor cut her off from.” 1d. The other question defense counsel hoped to ask dealt with
whether Dr. Salas believed “that the fence post led [Appellant] to commit this offense.” 1d. The
trial judge stated that he did not want Dr. Salas to vouch for Appellant’s credibility. R. 761, Il. 3-
14. The deputy solicitor also contended that the proposed testimony exceeded the scope of his

cross-examination. R. 761, Il. 15—-23. The trial judge agreed to hear proffered testimony. R. 761,

.24 -762,1.7.
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During her proffered testimony, Dr. Salas shared her notes regarding Appellant’s
recollections from the night of the shooting. R. 765, |. 10 — 768, I. 2. Specifically regarding the
leaning fence posts, she plainly testified that they did not contribute to the shooting. R. 767, Il. 2-
5.

The deputy solicitor opposed defense counsel’s attempt to get the above information before
the jury. R. 769, Il. 11-15. In response, defense counsel noted how each of the questions he hoped
to ask Dr. Salas in front of the jury dealt with expert opinions. R. 769, |. 24 — 770, I. 3. The trial
judge indicated his belief that the proposed testimony was non-responsive to the deputy solicitor’s
cross-examination. R. 770, Il. 4-17. As a result, he denied defense counsel’s request. R. 770, II.
4-17.

Standard of Review
The scope of questions permitted on redirect examination rests in the sound discretion of

the trial court. State v. Stroman, 281 S.C. 508, 513, 316 S.E.2d 395, 399 (1984); See also State v.

Tyner, 273 S.C. 646, 654, 258 S.E.2d 559, 563 (1979) (extent of redirect examination is subject to

trial court’s discretion); State v. Nichols, 325 S.C. 111, 121, 481 S.E.2d 118, 123 (1997)

(the scope of redirect examination rests in the discretion of the trial court).
Discussion

Rule 611(d), SCRE, states that a “witness may be re-examined as to the same matters to
which he testified only in the discretion of the court, but without exception he may be re-examined
as to any new matter brought out during cross-examination. After the examination of the witness
has been concluded by all the parties to the action, that witness may be recalled only in the
discretion of the court. This rule shall not limit the right of any party to recall a witness in rebuttal.”

Testimony in the form of an opinion or inference otherwise admissible is not objectionable because

21

994



it embraces an ultimate issue to be decided by the trier of fact. State v. Mitchell, 399 S.C. 410,

731 S.E.2d 889 (Ct. App. 2012).

In State v. Beam, 336 S.C. 45, 518 S.E.2d 297 (Ct. App. 1999), the appellant contended he
was unfairly denied the opportunity to conduct cross-examination. This Court noted “when a party
introduces evidence about a particular matter, the other party is entitled to explain it or rebut it,
even if the latter evidence would have been incomplete or irrelevant had it been offered earlier.

Id. at 52, 518 S.E.2d at 301; see also State v. Stroman, 281 S.C. 508, 316 S.E.2d 395 (1984).

In Beam, this Court analyzed the questions asked by Beam’s counsel and held that the state
was free on redirect to expand upon the testimony elicited:

Once Beam’s counsel questioned [an expert witness] about the existence of the
switch point test, its superiority over visual inspection in the detection of counterfeit
videos, and whether the State should have been required to perform the test on the
seized videotapes, the State was free on redirect to ask whether the test could be
performed. Beam’s counsel’s questions directly attacked the expert’s testimony
that the seized videos were counterfeit. The State asked [the expert witness] to
perform the test, in part, to rehabilitate him.

Id. at 53, 518 S.E.2d at 301.

In State v. Nichols, 325 S.C. 11, 481 S.E.2d 118 (1997), the South Carolina Supreme Court

decided a similar case in an identical fashion. In Nichols, the appellant alleged the trial court erred
in allowing the state to question a witness on redirect examination about a relationship. Id. at 121,
481 S.E.2d at 123. The South Carolina Supreme Court found no error in the trial judge’s decision.
Id.

In the case at hand, defense counsel was seeking to ask questions responsive to the state’s
cross-examination of Dr. Salas. The trial judge’s ruling, that the proffered testimony was not

responsive to the state’s cross-examination, was an error:

But I am trying to figure out [how] the last two [are] responsive to what was brought
out in cross. | don’t think it necessarily vouches on the believability of what Mark
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says what happened. | don’t think that but | am trying to figure out how that is in
response to what was brought out in cross. So | am going to deny two and three.

R. 770, Il. 4-17. Items two and three, as mentioned above, were remarks about the leaning fence
posts and an intervening cause. R. 766, |. 20 - 770, I. 3.

The deputy solicitor weaponized the testimony he elicited during cross-examination of Dr.
Salas:

This whole diagnosis of acute distress disorder. What did the doctor say[?] It

happens after the event, after the event. Mark was experiencing some of this before

the event. That is the reason why he left that morning, talking to his aunt, talking

with Stella, talking with Joey, talking with Joni? Why? What is the common

denominator[?] He told you. He was seeing things, things that weren’t really

happening, he was seeing them.
R. 874, Il. 13-21. The proffered testimony spoke directly to this argument, which is why defense
counsel moved for a mistrial. R. 881, I. 20 — 885, I. 19. The mistrial motion was denied. R. 885,
. 16-19.

The state’s cross-examination included multiple references to a “reasonable prudent person
of ordinary firmness.” R. 747, 1. 23 — 751, I. 11. The deputy solicitor questioned whether “a
reasonably prudent person of ordinary firmness and courage” entertained the same distorted views
as Appellant. R. 748, I. 14 — 749, I. 14. Dr. Salas spoke about the leaning fence posts in her reply:

So for example, with the fence post. | would not have found significance in

meaning between fence post[s] on one side of the road standing up and down,

holding a meaning for me as | am driving down a dirt road and they are leaning on

the other side. But that doesn’t really matter to me. ... But the issue is that | might

think, well, 1 should have interpreted those fence post[s] to mean something was

getting ready to happen. | should have read nature better than what I did.

R. 748, 1. 24 - 749, 1. 12.
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In response, the proffered testimony included a direct question-and-answer series wherein
Dr. Salas responded in the negative when asked if the fence post leaning contributed to the
shooting. R. 767, Il. 2-5.

Appellant should have been allowed to question Dr. Salas about the leaning fence posts
and a potential intervening cause on redirect. The error by the trial judge in refusing to allow
defense counsel to elicit a response from the Appellant’s own expert resulted in prejudice which
manifested itself in the state’s closing arguments. As a result, this Court should reverse

Appellant’s convictions and remand for a new trial.
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CONCLUSION

Based on the foregoing argument, Appellant respectfully requests this Court reverse his
convictions and sentence and remand for a new trial.
Respectfully Submitted,
s/ Lara M. Caudy

LARA M. CAUDY
Appellate Defender

TAYLOR D. GILLIAM
Appellate Defender

ATTORNEYS FOR APPELLANT

This 6th day of April, 2022
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s/ Lara M. Caudy
Lara M. Caudy
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