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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)} FIFTEENTH JUDICIAL CIRCUIT

COUNTY OF GEORGETOWN ) CASE NO.: 2012-CP-22-00002
)
Georgetown County Sheriff’s Office, ) fop)
. ~ m
) . 2085
Appellant, ) e g &
) vx
v. ) ORDER — = =]
) R P Ch
20 Murrells Inlet Sweepstakes HEST ) g:{ 2 &9
Sweepstakes Management System ) S e G
machines, ) Im a
) w £
L d
Respondent. ) '
)

This matter came before me on Thursday, November 15, 2012 on Appellant’s appeal of
an Order issued by the Honorable Isaac L. Pyatt, Georgetown County Magistrate on December 6,
2011. In h}is Order, Magistrate Pyatt found that the Respondent’s HEST Sweepstakes
Management System did not involve gambling because there was no consideration required to
participate in the sweepstakes and that the Respondent’s HEST Sweepstakes Management
System’s terminals are not operated by slots, nor do they contain any type of “lock-out” feature.
Magistrate Pyatt also found that the twenty HEST games before him did not violate S.C. Code
Ann. § 12-21-2710. |

The post seizure hearing/trial of this matter was heard by Magistrate Pyatt on December
6, 2011. The twenty HEST Sweepstakes Management System machines at issue were seized by
Appellant from a business operating as Murrells Inlet Sweepstakes in Georgetown County on
September 26, 2011. The post seizure hearing/trial lasted several hours during which Magistrate
Pyatt examined photographs of the machines and received the testimony of lay and expert

witnesses. Magistrate Pyatt also heard extensive arguments of counsel. Magistrate Pyatt




ultimately found the machines to be legal games. His specific findings include the following;

1. The Respondent operates a business that operates in Georgetown County. A
primary component of the Respondent’s business is the promotion of sweepstakes contests
through the use of HEST Technologiés® HEST Sweepstakes Management System machines.
The sweepstgtkes are often used in conjunction with donations to nonprofit entitics, such as the
Skyward Bound Ranch, or the sales of products by retail establishments.

2. Consideration is never required to participate in any sweepstakes contests
operated by the Respondent.

3. A participant can enter one of the Respondent’s sweepstakes contest in any of
four ways: (1) he may purchase goods or services that have been designated to qualify for the
sweepstakes; '(2) he may make a donation to a designated charitable organization; (3) he may
request an entry on site of an establishment that is hosting one of the Respondent’s sweepstakes
contests, or (4) he may request an entry via email. The latter two of these options do not require
any purchase; donation, or other tender of consideration. The method by which a participant
enters the swéepstakcs does not impact his odds of winning a prize.

4, The Respondent’s sweepstakes are operated through a series of terminals
maintained on site at a location with which the Respondent has contracted to host a sweepstakes
contest. The Respondent HEST Sweepstakes Management System incorporates two types of
terminals: a “point-of-sale” terminal, and a “player” terminal. Under this system, there are two
methods of revealing a participant’s sweepstakes entry. A participant may choose to reveal the

results of his entry at a player terminal using a game theme of his choice to display his entry’s
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content. The game themes are used as an entertaining method to reveal the prize values of a
sweepstakes participam, but the type of game theme chosen does not impact the.participant’s
odds of winning. In other words, the results of game play at the player terminal simply display
the prize assigned to the sweepstakes entry when the pool was created. Alternatively, a
participant may choose to reveal the prize amount corresponding to his entry at a point-of-sale
terminal without utilizing a game theme. The method of revealing the prize value of an entry in
no way diminishes any goods or services that have been purchased or donations to charitable
organizations, nor does it have any bearing on that participant’s chance of winning.

5. Neither the point-of-sale terminals nor the player terminals are operated by a slot
or by placing'anything of value into them.

6.  The odds of winning any sweepstakes prize remain the same regardless of how
the participant obtained his entry into the sweepstakes and regardless of how the participant
chooses to reveal the results of his entry because sweepstakes entries are drawn from the same
pool of one 1ﬁillion entries at the point of sale. The Respondent’s system contains a finite set of
entries, which is stored in the system’s database. All entries into the sweepstakes are
predetermined and created prior to the beginning of the sweepstakes.

7. . Testimony was provided by Nick Farley at Nick Farley & Associates. Mr. Farley
has previously performed work for various agencies in South Carolina, including the State Law
Enforcement Division and the State Attorney General, and served as an expert witness on these
issues for the defendant government agencies in Castle King, LLC v. Hoisington, Case No. 2002-
CP-10-3182. The Court finds Mr. Farley’s testimony persuasive and consistent with the

evidence presented. Mr. Farley testified that he has examined and studied the software source




code associated with the Respondent’s HEST Sweepstakes Management System program. He
testified that the finite pool of entries is not accessible to the operator or patron and cannot be
altered. He testified that the system contains a file check signature of CRC32, and that the
publication of this check signature is a critical tool for law enforcement in determining whether a
lawful promotion has been altered. Mr. Farley testified that the Respondent’s HEST
Sweepstakes Management System performs in a familiar fashion as other permitted sweepstakes
that are commercially offered to the public.

8. The system’s player terminals are not designed to be used as gaming terminals or
slot machines as: (a) there are no means to accept or dispense currency or tokens; (b) the
software is not designed to determine a gaming outcome at the player terminal and (c) the
program does not contain a random-number generator that determines the outcome of a video
gaming machine.

Magistrate Pyatt cited South Carolina Code § 12-21-2710 which prohibits certain
gambling devices:

“It is unlawful for any person to keep on his premises or operate or permit
to be kept on his premises or operated within this State any vending or
slot machine, or any video game machine with a free play feature operated
by a slot in which is deposited a coin or thing of value, or other device
operated by a slot in which is deposited a coin or thing of value for the
play of poker, blackjack, keno, lotto, bingo, or craps, or any machine or
device licensed pursuant to Section 12-21-2720 and used for gambling or
any punch board, pull board, or other device pertaining to games of chance
of whatever name or kind, including those machines, boards, or other
devices that display different pictures, words, or symbols, at different
" plays or different numbers, whether in words or figures or, which deposit
~ tokens or coins at regular intervals or in varying numbers to the player or
in the machine, but the provisions of this section do not extend to coin-
operated nonpayout pin tables, in-line pin games, or to automatic

weighing, measuring, musical, and vending machines which are
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constructed as to give a certain uniform and fair return in value for each
coin deposited and in which there is no element of chance.”

Magistrate Pyatt concluded that in order for the machines to be prohibited under this section, the
three elements of gambling must be present: (1) chance; (2) price, and (3) prize. Ward v. West
0il Co., 387 S.C. 268, 278, 692 S.E.2d 516, 522 (2010). Based on the above-stated Findings of
Fact, Magistrate Pyatt found that the Respondent’s sweepstakes system and machines do not
violate Section 12-21-2710 of the South Carolina Code.

Appellant also contended that the machines are illegal becausé they are machines
operated by a slot. Magistrate Pyatt rejected this contention and noted that the machines,
specifically the terminals, are not operated by a slot. Magistrate Pyatt also found that the
machines are not “used for gambling” and thus, do not violate S.C. Code Ann. § 12-21-2710.

In its appeal, Appellant restates its trial arguments. Having heard the arguments of
counsel, reviewed Magistrate Pyatt’s Order and the memorandum of the parties, the Court
affirms Magistrate Pyatt’s findings and specifically affirms Magistrate Pyatt’s finding that the
twenty machines before him are lawful games which comply with South Carolina law including
S.C. Code Ann § 12-21-2710.

This Court has also relied upon the case of Darlington Theaters, Inc. v. Coker, 190 S.C.
282, 2 S.E.2d 782 (1939). In South Carolina, an essential component to any illegal gambling
device is tha; the player must be required to post some consideration in exchange for the
opportunity to play a game of chance. This is a fundamental distinguishing point between the
Respondent’s- system, which does not require consideration in return for an entry into the
sweepstakes, and gaming that is illegal under South Carolina law. The Respondent’s HEST

Sweepstakes Management System does not require a participant to make a purchase, donate to a




charity, or offer any consideration at all in order to enter the sweepstakes. Standing alone, this
fact pushes the sweepstakes beyond the scope of South Carolina’s gaming laws under the
Darlington Theaters analysis.

Additionally, to the extent a participant enters the sweepstakes in conjunction with a
commercial or charitable transaction, the consideration paid by the participant would be for
either (1) the purchase of the good or service or (2) a donation to a charitable organization, not
for an entry into the sweepstakes. This stands in stark contrast to the factual background of the
illegal game in Sun Light Prepaid Phonecard Co. v. State, 360 S.C. 49, 600 S.E.2d 61 (2004).
The majority in Sun Light Prepaid Phonecard concluded that the phone cards were illusory
goods and that, instead, the consideration paid was actually for the pull-tab game.

The concerns expressed by the Sun Light Prepaid Phonecard majority are not present
under the Resbondent’s HEST Sweepstakes Management System, as it is not tied to the sale of a
certain item. As the testimony and evidence demonstrated; a participant may enter the
sweepstakes (1) after purchasing any of the goods regularly sold by a store hosting the
sweepstakes (e.g., bread, milk, or soft drinks); (2) after making a donation to a charity; or (3)
after requesting an entry without making a purchase or donation.

An additional fact that this Court finds compelling is that the Respondent HEST
Sweepstakes Management System incorporates two types of terminals: a “point-of-sale”
terminal, and a “player” terminal. Under this system, there are two methods of revealing a
participant’s sweepstakes entry. A participant may choose to reveal the results of his entry at a
player terminal using a game theme of his choice to display his entry’s content. The game

themes are used as an entertaining method to reveal the prize values of a sweepstakes participant,
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but the type of game theme chosen does not impact the patticipant’s odds of winning. In other
words, the results of game play at the player terminal simply display the prize assigned to the
sweepstakes entry when the pool was created. Alternatively, a participant may choose to reveal
the prize amount corresponding to his entry at a point-of-sale terminal without utilizing a game
theme. The method of revealing the prize value of an entry in no way diminishes any goods or
services that have been purchased or donations to charitable organi‘zations, nor does it have any
bearing on that participant’s chance of winning. In other words, whether or not a participant has
won a sweepstakes prize is always determined at the “point of sale” location prior to the
participant ever sitting down at the “player” terminal. The playing of the actual games has
nothing to do with determining whether you have won a sweepstakes prize, but rather is simply
one means of revealing the results of a participant’s entry in the sweepstakes.

In light of the above, Magistrate Pyatt’s Order is hereby affirmed.

IT IS SO ORDERED, this [Q day of _Detemrs , 2012.
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Honorable Larry B. Hyman, Jr.
Fifteenth Judicial Circuit




