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*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Dear Clerk of Court,
Attached for filing with your office please find the following:

Letter of transmittal;

Notice of Appeal;

Form 4 Order dated April 25, 2024;
June 13, 2024 Order; and

Proof of Service.
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The filing fee is being mailed directly to the Court.

Mary Leigh “Sammie” Arnold

Mary Leigh Arnold P.A.

749 Johnnie Dodds Blvd, Suite B
Mount Pleasant, South Carolina 29464
(843) 971-6053
sammie@maryarnoldlaw.com

CONFIDENTIAL & PRIVILEGED

Unless otherwise indicated or obvious from the nature of the following communication, the
information contained herein is attorney-client privileged and confidential information/work
product. The communication is intended for the use of the individual or entity named above. If the
reader of this transmission is not the intended recipient, you are hereby notified that any
dissemination, distribution or copying of this communication is strictly prohibited. If you have
received this communication in error or are not sure whether it is privileged, please immediately
notify us by return e-mail and destroy any copies, electronic, paper or otherwise, which you may
have of this communication.
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g MARY LEIGH ARNOLD P.A.

Attorney and Counselor at Law

749 Johnnie Dodds Blvd

Suite B

Mount Pleasant, South Carolina
29464

T 843 971 6053
Sammie@maryarnoldlaw.com

July 3, 2024

ViA US MAIL AND EMAIL

The Honorable Jenny Abbott Kitchings
Clerk, South Carolina Court of Appeals
Post Oftice Box 11629

Columbia, South Carolina 29211

Re: EK Real Estate Services of NY LLC v. Yvonne Deloach
Civil Action No. 2023-CP-07-2252

Dear Mrs. Kitchings:

Please find attached and enclosed a Notice of Appeal, in the above case. Also, attached and
enclosed are the following:

1. Proof of Service of the Notice of Appeal on the Respondent;
2. A copy of the orders which are to be challenged on appeal; and
3. A filling fee of $250,00. (via regular mail only)

Should you have any questions or need any further information, please do not hesitate to
contact my office.

With kind regards, I am

Sincerely,
s/Mary Arnold

Mary Leigh Arnold, P.A.

Cc: Matthew A. L. Anderson
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM BEAUFORT COUNTY

The Honorable Maite Murphy, Circuit Court Judge

Case No. 2023-CP-07-2252

EK REAL ESTATE SERVICES OF NY LLC, ..cooiiiiiiiiiieee e, Respondent,
V.
YVONNE L. DELOACH. ...t e Appellant
NOTICE OF APPEAL

Yvonne L. Deloach (“Deloach”) appeals the Order dated June 13, 2024 addressing in part
Deloach’s Motion to Reconsider filed May 2, 2024 and the Form 4 Order dated April 25, 2024 in
the above referenced case. Notice of both orders was received on the dates they were filed.

July 3, 2024

MARY LEIGH ARNOLD, PA
S/MARY LEIGH ARNOLD [SC BAR #419]
749 JOHNNIE DODDS BLVD., SUITE B
MT. PLEASANT, SC 29464

PHONE: 843-971-6053
SAMMIE(@MARYARNOLDLAW.COM
ATTORNEY FOR YVONNE DELOACH

Other Counsel of Record:

ELLIS & WILLIS LLP

Matthew A. L. Anderson

S.C. Bar No. 101020

P.O. Box 2752

Greensboro, NC 27402

Telephone: (336) 217-4193

E-Mail: Matthew.anderson@elliswinters.com





Attorney for Respondent






STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOURTEENTH JUDICIAL CIRCUIT

COUNTY OF BEAUFORT CIVIL ACTION NO.: 2023-CP-07-02252
EK Real Estate Services of NY, LLC,

Plaintiff,
ORDER GRANTING DEFENDANT'S
MOTION TO RECONSIDER
AND GRANTING PLAINTIFF'S
MOTION TO REMAND

V.

Yvonne L. DelLoach,

N N N N N N N N N N N N N

Defendant.

This matter came before the Court virtually on March 5, 2024, on three motions: Plaintiff's
Motion to Remand, Defendant's Motion for Entry of Default, and Defendant's Motion to Strike or
Dismiss. All motions were taken under advisement. On April 8, 2024, Plaintiff EK Real Estate?
filed a Notice of Dismissal pursuant to Rule 41(a)(1)(A), SCRCP. This Court subsequently held
that the motions from March 5 are now moot. In response, Defendant filed a Motion to Reconsider.

For reasons stated below, the Court GRANTS Defendant's Motion to Reconsider and
further GRANTS Plaintiff's Motion to Remand.

RELEVANT FACTS AND PROCEDURAL HISTORY

Throughout August 2019, Plaintiff EK Real Estate and Defendant Deloach executed
several documents pertaining to Defendant's property located at 1919 Duke Street in Beaufort,
including a Residential Real Estate Sales Agreement, Repair Holdback Agreement, 1st Addendum
to Contract, Warranty Deed, and Lease Agreement.? Plaintiff contends the transaction transferred

title to Plaintiff and allowed Defendant to remain in the home as a tenant pursuant to a formal

! The caption of the Notice of Dismissal includes a second Plaintiff, Easyknock, Inc. However, no Motion to Amend
the Caption has been filed or granted.
2 Two Settlement Statements were also prepared, but it is unclear whether the parties ever signed the documents.
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lease. Defendant, in contrast, claims Plaintiff used fraud and deceptive trade practices such that
Defendant believed the transaction was a type of home equity loan, and thus Defendant disputes
the validity of the transfer of title.

On October 11, 2023, Plaintiff filed an Application for Ejectment on the grounds "tenant
fails or refuses to pay rent when due or when demanded in the amount of $21,178.35." Defendant
responded by filing an Answer and Counterclaim indicating the title is in dispute. She also filed a
Motion to Transfer pursuant to S.C. Code Ann. § 22-3-20(2) (“No magistrate shall have cognizance
of a civil action . . . [w]hen the title to real property shall come in question, except as provided in
Article 11 of this chapter.").

The case came before the magistrate on October 25, 2023 on Plaintiff's Order to Vacate
and Defendant's Motion to Transfer. On November 29, 2023, the magistrate granted the Motion to
Transfer. Neither party field a Motion to Reconsider. The following month—with the matter now
in Circuit Court—Plaintiff filed a Complaint and a Motion to Remand. Defendant filed a Motion
for Entry of Default, based on Plaintiff's failure to timely file a response to Defendant's Answer
and Counterclaim, which had been filed in magistrate court. Defendant also filed a Motion to Strike
or Dismiss Plaintiff's Complaint.

While the Court took the motions under advisement, Plaintiff filed a Notice of Dismissal.
The Court issued an Order acknowledging the dismissal and declaring the motions to be moot. In
response, Defendant filed a Motion to Reconsider.

MOTION TO RECONSIDER

This Court is asked to reconsider the effect of Plaintiff's Voluntary Dismissal pursuant to
Rule 41(a)(1), SCRCP, which states "an action may be dismissed by the plaintiff without order of

court (A) by filing and serving a notice of dismissal at any time before service by the adverse party
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of an answer or motion for summary judgment.”

This action commenced via Application for Ejectment filed with the magistrate court.
Defendant then timely filed an Answer and Counterclaim and served them upon Plaintiff by mail
on October 26, 2023. In transferring the case to this Court, the magistrate indicated “[t]he original
complaint and all associated paper work in reference to the above listed civil case is being
transmitted for disposition™ in Common Pleas Court." Certificate of Transmittal from Beaufort
Mag. Ct. (emphasis added). Because Plaintiff filed and served the notice of dismissal after
Defendant served the Answer, the case cannot be dismissed pursuant to Rule 41(a)(1) absent a
"stipulation of dismissal signed by all parties." Rule 41(a)(1)(B), SCRCP.

Therefore, Plaintiff's Notice of Dismissal does not end the case and the Motions are still
pending before this Court.

MOTION TO REMAND

Chapter 3 of the South Carolina Code of Laws makes clear that magistrate court does not
have jurisdiction over a civil action "[w]hen the title to real property shall come in question, except
as provided in Article 11." S.C. Code Ann. § 22-3-20(2) (emphasis added). Article 11 dictates the
procedure a defendant must complete upon raising a question of title:

At the time of answering the defendant shall deliver to the
magistrate a written undertaking, executed by at least one sufficient
surety and approved by the magistrate, to the effect that if the
plaintiff shall within twenty days thereafter deposit with the
magistrate a summons and complaint in an action in the circuit court
for the same cause the defendant will within twenty days after such
deposit give an admission in writing to the service thereof.
S.C. Code Ann. § 22-3-1120. In other words, the statute requires Defendant "to file an undertaking

as assurance that the defendant will promptly file an action in circuit court over title to the

property." Rivers v. Smith, 440 S.C. 183, 189, 889 S.E.2d 254, 257 (Ct. App. 2023).
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"Precedent explains the magistrate retains jurisdiction if the defendant does not comply
with the statutory procedure for raising a question as to title or offer any evidence drawing title
into question.” Id. at 188, 889 S.E.2d at 257. Here, however, Defendant immediately raised the
question of title in her Answer and Counterclaim. At that point, the magistrate's actions are limited
to those prescribed under Article 11.

In this case, the magistrate instead transferred the case to circuit court directly. Section 22-
3-30 governs the transfer of cases from magistrate court to circuit court:

When a counterclaim is filed which if successful would
exceed the magistrate's civil jurisdictional amount as provided in
Section 22-3-10, then the initial claim and counterclaim must be
transferred to the docket of the common pleas court for that judicial
circuit.
S.C. Code Ann. § 22-3-30. Section 22-3-10 does not include circumstances in which the title
related to a landlord-tenant dispute comes into question, as is the situation here.

Therefore, the proper way forward is for this case to be remanded to magistrate court,

whereupon Defendant can further pursue the title dispute pursuant to Article 11 and Rivers v.

Smith.

CONLUSION

IT IS THEREFORE ORDERED that Defendant's Motion to Reconsider is hereby
GRANTED.

IT IS FURTHER ORDERED that Plaintiff's Motion to Remand is hereby GRANTED.
Based upon these findings, the two remaining motions are not properly before this court.

IT IS SO ORDERED.

***ELECTRONIC SIGNATURE PAGE FOLLOWS***

25¢¢0.0d2€202#3SVYD - SYAT1d NONINOD - 1d04Nv3d - Nd LE:€ €T unr #20¢ - d31d ATIVIOINOYLO3 13





Beaufort Common Pleas

Case Caption: Ek Real Estate Services Of Ny LIc VS Yvonne L Deloach
Case Number: 2023CP0702252

Type: Order/Other

So Ordered

s/ Maite Murphy 2166

Electronically signed on 2024-06-12 11:35:56 page 5 of 5
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Beaufort

IN THE COURT OF COMMON PLEAS CASE NO. 2023CP0702252
Ek Real Estate Services Of Ny Llc et al Yvonne L Deloach
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[]  ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP;[_] Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

[ ] other
ACTION STRICKEN (CHECK REASON):[_| Rule 40(j), SCRCP;[_] Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

[ ] other

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

HAffirmed; [_] Reversed; [ ] Remanded;

10

Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: |:| See attached order (formal order to follow) @ Statement of Judgment
by the Court:

This matter came before the Court virtually on 3/5/2024 on Plaintiff's Motion to
Remand, Defendant's Motion for Entry of Default, and Defendant's Motion to Dismiss.
On 4/8/24, after the hearings but before Final Orders were issued, Plaintiff filed a
Notice of Dismissal pursuant to Rule 41(a)(1)(A), SCRCP. Therefore, the
aforementioned outstanding Motions are now moot.

ORDER INFORMATION
This order [ ] ends [0] does not end the case. [ ] See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 04/25/2024 .

Ellis & Winters LLp

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk’s
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Beaufort Common Pleas

Case Caption: Ek Real Estate Services Of Ny LIc VS Yvonne L Deloach
Case Number: 2023CP0702252

Type: Order/Electronic Form 4

So Ordered

s/ Maite Murphy 2166

Electronically signed on 2024-04-25 14:08:53 page 3 of 3
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM BEAUFORT COUNTY

The Honorable Maite Murphy, Circuit Court Judge

Case No. 2023-CP-07-2252

EK REAL ESTATE SERVICES OF NY LLC, ..o Respondent,

YVONNE L. DELOACH. ...t e Appellant

PROOF OF SERVICE

I certify that I have served the Notice of Appeal by depositing a copy of it in the United
States Mail, postage prepaid, addressed to its attorneys of record listed below.

ELLIS & WILLIS LLP
Matthew A. L. Anderson
P.O. Box 2752
Greensboro, NC 27402

MARY LEIGH ARNOLD, PA
S/MARY LEIGH ARNOLD [SC BAR #419]
749 JOHNNIE DODDS BLVD., SUITE B
MT. PLEASANT, SC 29464

PHONE: 843-971-6053
SAMMIE(@MARYARNOLDLAW.COM
ATTORNEY FOR YVONNE DELOACH







