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STATE OF SOUTH CAROLINA 

COUNTY OF RICHLAND 

IN THE MATTER OF: 
THEJANETB. BROOKERTRUST 

Julia B. Brooker, 

Petitioner, 
VS. 

Beacham 0 . Brooker, Jr., in his official 
capacity as Trustee and individually as a 

Beneficiary of the Janet B. Brooker Trust, and 
Ellen B. Corontzes individually as a 
Beneficiary of the Janet B. Brooker Trust, 

) 
) 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE PROBATE COURT 
Estate Number: 2017-GC-40-36 

NOTICE OF INTENT TO APPEAL TO 
CIRCUIT COURT 

____________ R..:..e:...:s.!:.p..:..on..:..d::..:e:..:.n..:..ts:..:.._) 

Pursuant to SCPC 62-1-308, Appellant hereby provides h\ /her/i~ Notice of Appellant's Intent to Appeal 
the Order/Sentence/Decree of the Probate Court dated August 5, 2019. Said Order/Sentence/Decree 
was received by the Appellant or Appellant's counsel on August 5, 2019. A copy of said Final Order is 
attached. 

SWORN to before me this !]___ Signature: 
Print Name: Ellen 8 . Corontzes 

Address: 
o ary Public for: fr1ro(t1 t!a.,w,- ........ .....vOf'Awvy 

Commission Expires:~3 Telephone (Work): 

809 Woodland Drive 
Columbia, SC 29205 

(Home): 
(Cell): 

(803) 782-6161 

Email: 
____ ,.,,..,..,,..,,.,,..,,..,..~~-~elationship to DecedenUEstate: 

LORI BELL · NOTARY PUIIUC 

(803) 238-6223 
ecorontzes@sc.rr.com 
Beneficiary and Respondent 

~cl 
Uncoln 

n& 
V 

IMPORTANT: 

Stale of 
wyom;ng 

Attorney: Thornwell F. Sowell & Bess J. DuRant 
Sowell & DuRant,LLC 

Address: 1325 Park Street. Suite 100 
Columbia, SC 29201 

Telephone: (803) 722-1100 
Email: bsowell@sowelldurant.com 

bdurant@sowelldurant.com 

1. This Notice must be filed with the Probate Court, the Circuit Court, and all parties not in 
default within ten (10) days after receipt of written notice of the appealed-from order, sentence, or 
decree of the Probate Court. Parties must comply with requirements set forth in SCPC 62-1-308. 

2. This form is not intended for appeals other than appeals to the County Circuit Court. An 
Appeal to a Court other than the County Circuit Court must follow SCPC 62-1-308(1) and the South 
Carolina Appellate Court Rules, as applicable. 

FORM #356ES (1/2014) 
62- 1-308 
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s/ Bess J. DuRant (SC Bar # 77920)
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     1

State of South Carolina  )In the Probate Court 
                         ) 
County of Richland       ) Case No: 2017-GC-40-00036 
 
 
IN THE MATTER OF: )
The Estate of Janet B. )
Brooker Trust )
(C.A. 2015-ES-40-00662 )
_____________________________ )
 )
Julia B. Brooker )
 )
               Petitioner, )   Transcript 

) 
vs. )       of 

  )
)   Proceeding 

Beacham O. Brooker, Jr., in )
his official capacity as )
Trustee and individually as a )
Beneficiary of the Janet B. )
Brooker Trust and Ellen B. )
Corontzes individually as )
Beneficiary of the Janet B. )
Brooker Trust )
 )

     Respondents. ) 
______________________________) 
 

The within proceeding was taken before Jennifer L. 

Thompson, CVR-M, Nationally Certified Verbatim Court 

Reporter and Notary Public in and for the State of 

South Carolina, commencing at the hour of 10:00 a.m., 

February 5 & 7, 2019, at the Richland County Judicial 

Center, Probate Court, Columbia, South Carolina. 

Reported by: 

Jennifer L. Thompson, CVR-M 
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     2

T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

APPEARANCES 

For the Petitioner: 
James M. Griffin, Esquire  
Margaret N. Fox, Attorney at Law 
Griffin Davis Law Firm 
4408 Forest Drive, Suite 300 
PO Box 999 
Columbia, SC 29202 
 
 
For the Respondents: 
Thornwell F. Sowell, Esquire  
Bess DuRant, Attorney at Law 
Sowell & DuRant, LLC 
1325 Park Street, Suite 100 
Columbia, SC 29201 
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

INDEX OF EXAMINATION 

JULIA B. BROOKER 

Direct Examination By Mr. Griffin 15 ...................
Further Examination By The Court 188 ...................
Further Examination By Mr. Griffin 250 .................
Further Examination By Ms. Durant 265 ..................
Further Examination By Mr. Griffin 267 .................

GEORGE DURANT 

Direct Examination By Mr. Griffin 31 ...................
Cross Examination By Mr. Sowell 57 .....................
Re-direct Examination By Mr. Griffin 82 ................
Further Examination By The Court 270 ...................
 

STEVE JOHNSON 

Examination By Mr. Sowell 95 ...........................
Cross Examination By Mr. Griffin 123 ...................
Re-direct Examination By Mr. Sowell 149 ................

BEACHAM O. BROOKER, JR. 

Examination By Mr. Sowell 165 ..........................
Cross Examination By Mr. Griffin 170 ...................
Examination By The Court 173 ...........................
Further Examination By The Court 187 ...................
Further Examination By The Court 193 ...................
Further Examination By Mr. Sowell 209 ..................
Further Examination By Mr. Griffin 223 .................
Further Examination By Mr. Griffin 244 .................
 

WILLIAM REYNOLDS 

Examination By Mr. Sowell 180 ..........................
Cross Examination By Mr. Griffin 184 ...................
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

INDEX OF EXHIBITS 

(All Exhibits were retained by The Court) 

COURT'S EXHIBITS 

Exhibit No. 1 207Email from Judicial Law Clerk to ....
Counsel 
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F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

PETITIONER'S EXHIBITS 

Exhibit No. 1 8Trust Agreement .......................
Exhibit No. 2 24Handwritten Letter to William ........

Sellers 
Exhibit No. 3 36List of Documents Examined by Mr. ....

George DuRant 
Exhibit No. 4 48Summary & Analysis of George .........

DuRant 
Exhibit No. 5 51Todd & Johnson Documents .............
Exhibit No. 6 56Amended Exhibit No. 4 by Mr. .........

DuRant 
Exhibit No. 7 129Todd & Johnson Billing Records ......
Exhibit No. 8 132Handwritten Meeting Notes of ........

Steve Johnson 
Exhibit No. 9 135Codicil .............................
Exhibit No. 10 139Estate Planning Documents ...........
Exhibit No. 11 147Billie McMahan Notes ................
Exhibit No. 12 229Email ...............................
Exhibit No. 13 Email 
Exhibit No. 16 279Duplicate P-Exhibit No. 6 ...........
Exhibit No. 17 279Handwritten Calculation .............
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RESPONDENTS' EXHIBITS 

Exhibit No. 1 65Spreadsheet ..........................
Exhibit No. 2 98LWAT Janet B. Brooker ................
Exhibit No. 3 105Email ...............................
Exhibit No. 4 113Email ...............................
Exhibit No. 5 159Email ...............................
Exhibit No. 6 209Email ...............................
Exhibit No. 7 215Chart ...............................
Exhibit No. 8 217Thumb Drive .........................
Exhibit No. 14 241Email ...............................
Exhibit No. 15 243Email ...............................
[Exhibits 14 and 15 were inadvertently numbered out of 
sequence by the Court Reporter.] 
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a l .

also recognize that we don't have a jury, and I

think primarily we have these prohibitions because

we don't want the jury pool tainted and you

certainly can argue well, the judge is the fact

finder and the law determiner shouldn't be tainted

either, but I feel like I can separate.  If we tap

over, I can separate.

MS. DURANT:  Yes, Your Honor, thank you.

- - - - - 

DIRECT EXAMINATION 

BY MR. GRIFFIN:  

Q Julia, how old are you?

A Sixty-five.

Q Where were you born and raised?

A I was born in Columbia, South Carolina and raised

in Columbia, South Carolina.  

Q Who are your parents?

A Janet Bloom Brooker and Beacham Owens Brooker.  

Q Have you had any siblings?

A Yes, two.

Q Who are your siblings?

A My brother Beacham Owens Brooker, Jr. and my

sister Ellen Brooker Corontzes.

Q Are they here in the courtroom today?

A They are.
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and then they spinned off another company,

Lockheed Martin Aggregates, which we were allowed

to buy stock in that company or switch to that

company if we choose to.

Q And how has Lockheed Martin done over the years as

an investment?

A Nice.  It's done very well.  It's defense stock,

and one of the biggest I guess defense stocks in

the country along with Boeing.

Q Julia, have you ever been married?

A No.

Q Do you have any children?

A No.

Q How about your brother Beach?

A He's married with two daughters.

Q Do you roughly remember when he got married?

A 1988 or '87.

Q And he's been married ever since?

A Yes.

Q And what is his wife's name?

A Elizabeth Kennedy Brooker.  And I call her Beth.

Q So Beach and Beth.  Do Beach and Beth have

children?

A They have two daughters, yes.

Q What are their children's names?
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A From my understanding, yes, they did.  They

started in South Kilbourne kindergarten, I think.

Kilbourne Park Kindergarten.  And then went to

Hammond from first grade on, I believe.

Q Did they go to college?

A Yes.  Elizabeth went to the University of South

Carolina, and Grace went to the University of

Colorado.

Q Do you know whether they went to grad school?

A Grace is in grad school right now.  Elizabeth has

not gone to grad school.  

Q Your sister, her name is Ellen?

A Right.

Q And is Ellen married?

A Yes.

Q Do you remember roughly when she got married?

A Yeah, she got married in '89, May of '89.

Q Who is her husband?

A Arthur Constantine Corontzes.  He goes by Dino.

Q So Dino and Ellen were married in '89?

A May of '89, Mother's Day weekend.

Q Did Dino and Ellen have children?

A They have two boys.

Q What were the boys' names?

A The oldest one is Arthur Brooker Corontzes, and
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Q Did she set up trusts for the grandkids when they

were born?

A Right, yes.  Each grandchild got a trust set up by

my mother.

Q Do you remember when?

A Let's see, probably -- Arthur was born in '90, so

maybe starting in '92 or '93.  Maybe '91.  I don't

know.  Each child got it, I think, as close to

their birth.

Q Do you know who your mother's estate lawyer was

after your father died?

A Well, at the end, it was Steven Johnson.  He had

a -- was it a Brice in there with Todd, Al Todd

was part of it.  And then SCN had -- did some

estate work.

Q Did the law firm of Todd & Johnson, as far as you

know, always do the estate work for your father?

A No.  I don't even know -- I don't know when they

came, starting the corporation or the LLC started,

but they did a lot of work.  South Carolina

National was the company's bank and my father and

mother's bank and they did some wills and stuff

through the trust department there.

Q In addition to trusts set up for the

grandchildren, did your mother set up trusts for
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you and Ellen and Beach?

A She did.  In 1997, in May.

Q In May of '97.  Do you remember what kind of

trusts those were?

A It was a family trust.  It was a generation

skipping trust that what she put in the trust goes

to the children of us.

Q It would skip your generation?

A We were allowed to take income, the interest out

of the trust.  I went back and read it, and I

think it was either $5,000 or 10 percent of the

principal per year.

Q Was your generation skipping trust, did it remain

in place?

A My generation -- it's still in place.

Q Were there other estate planning -- Well, let me

ask, was there a family partnership that was

created?

A Yeah.  It was the partnership of BBB&C for Brooker

Brooker, Brooker, and Corontzes.  That was my mom,

my brother, and mine and Ellen's first initial of

our last name.

Q Who were the members of the family limited

partnership?

A Originally, it was my mother, my sister, my
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brother, myself.

Q Who are the current members?

A My brother and sister and myself.

Q And the three of you own equal shares?

A Equal shares.

MR. GRIFFIN:  I'm going to show you what I'm

going to mark as Exhibit No. 2, and I'll give the

Court Reporter a chance to mark it.

(Whereupon, Handwritten Letter to

William Sellers was introduced as

Petitioner's Exhibit No. 2.)

 

BY MR. GRIFFIN:  

Q Can you identify what Exhibit No. 2 is for Judge

McCulloch?

A It's a handwritten letter from my mother faxed to

Bill Sellers.

Q Did you find this document?

A Did I find it?  Yes.

Q Where did you locate it?

A Back before my brother was here and my sister

lived in Colorado, Dad had surgery, open heart,

and at the time, Mom and Dad gave me a lot of

documents to hold onto just because I was the only

child here and for safekeeping.  So I'm just
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THE COURT:  -- based on what you asked him to

do.

MR. GRIFFIN:  And that's all I want him to

testify to.

THE COURT:  And I will fully receive that

information because God knows not everybody on the

street in their boxer shorts can calculate.

MR. SOWELL:  Thank you.

THE COURT:  You're welcome.

BY MR. GRIFFIN:  

Q Knowing I will drawn an objection to this letter

to me.  I'm going to mark Exhibit No. 3, please.

(Whereupon, List of Documents Examined

by Mr. George DuRant was introduced as

Petitioner's Exhibit No. 3.)

 

BY MR. GRIFFIN:  

Q Mr. DuRant what is Exhibit No. 3 that I've just

marked?

A The first page of Exhibit No. 3 is a listing of

the documents that I examined.  And these are, the

first one, Salomon Smith Barney account.  These

are brokerage statements for the period indicated.

So there are 12 different sets of documents for

the periods indicated.
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Q And then what's behind in the exhibit?

A Page two is a listing of other documents in

addition to the monthly statements on page one,

including deposition transcripts.  Just the

information I reviewed in my work.  The third page

is marked in the lower right-hand corner, Appendix

One.  This is a summary of other spreadsheets

where I've -- if you look at the first -- the

fourth column beneficiary, Arthur B. Corontzes,

these are the transfers that I've identified as

going to or being gifted to Arthur B. Corontzes

for the period indicated in column two.  The

amount column, of course.  The number of days

represents, I believe those are the days to

May 31, 2018.  That was the date of my report.

Interest is computed at five percent from the date

in column two on the amount in column five.

Q Just before we get into all that.  Are the

spreadsheets that are attached to Exhibit No. 3

the summary of your work?

A Yes.

Q A detailed summary?

A Yes.

MR. GRIFFIN:  Your Honor, we offer Exhibit

No. 3 in evidence at this time.
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a l .

MR. SOWELL:  No objection beyond the one

we've already made.

THE COURT:  Admitted.

(Petitioner's Exhibit No. 3 was admitted

into evidence without objection.)

BY MR. GRIFFIN:  

Q Now, George, now that Judge McCulloch has a copy

of what you're talking about, can you sort of go

back through and explain the first page.  There's

a listing of accounts.  What are these accounts?

A These are Mrs. Brooker's accounts that she had

control of.  These were produced, I presume, I'm

not sure of that, by Salomon Smith Barney or

Stephens or First Community Bank.  Copies of

monthly bank statements, monthly brokerage

statements.  This is what I used to identify

transfers to children and grandchildren and

spouses of children.

Q So you actually had the financial statements going

back until -- how far back did you have?  Do you

recall?

A December of 1998 for some.

Q And then you've got on the second page, it says

documents produced by William Sellers and there is

1400 pages.  Do you recall whether you had access
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to gift tax returns that Mr. Sellers had prepared?

A Yes.  They were gift tax returns.  I don't recall

this letter you were speaking of earlier, but I --

yes, they were gift tax returns.

Q And did you use the information from the gift tax

return as well as the financial statements to do

what?  What did you do when you gathered all this

information?

A Well, for example, if there was a transfer of

shares of stock to Arthur Corontzes, that transfer

was likely -- I picked it up on the monthly

brokerage statement and likely saw it on a gift

tax return, reported to the government on a gift

tax return.  So any clues to what was given,

Mrs. Brooker gave to these people, I tried to

document it and record it.

Q And the spreadsheets in Exhibit No. 3, Appendix

One, the first page identifies the beneficiary and

in fourth column from the left, and that says

Arthur B. Corontzes?

A Let me just go through this and acclimate all of

us.  The first column, some of these were actually

checks written by Mrs. Brooker.  So if it was a

check, I recorded the check number; the date of

the transfer, second column; a description of the
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transfer.  Like the first line is a 191 shares of

Martin Marietta stock on June 1, 1992, and that

was given to Arthur B. Corontzes.  The value was

$9,979.75.  The next column is the number of days

from June 1, 1992, to May 31, 2018, the day of my

report to you.  The next column is interest

computed at five percent.  The next column is a

reference to that transfer, and that is from

Mr. Sellers' documents that we were just talking

about, Bates stamped number ten.  It's also from

an account, and right now I'd have to determine

what account that is.  The next column file and

reference.  So if I picked up a transfer in

brokerage statement and also picked it up on a

gift tax return, I would try to document it where

it can be located in both places.

Q Okay.  Now, you said you did interest calculation

of five percent.  Did you do that because I asked

you to do five percent?

A I did it because you asked me and because I'm

working off of the Trust Agreement.

Q So it says to such amounts specified above the

date such gift and interest rate of five percent

shall be applied.  Did you do that?

A Yes.
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BY MR. GRIFFIN:  

Q So explain, please.

THE COURT:  And if we interrupted your

thought, go ahead and kind of collect yourself

again.

 

A Well, I was just thinking, this is what I do.  I

put numbers to what lawyers write.  I'm asked to

do this all the time in buy/sell agreements and

partnership --

THE COURT:  And there could be six different

interpretations of what that writing is to mean.

And that's where we're going to get into other

testimony based on the decedent's intent and

conversations, specifically Mr. Johnson's

testimony.  Which is going to have the heavy

weight.  So let's understand what you thought you

were reading, why you interpreted it that way, and

then how you calculated.  I fully respect what

you're trying to tell me.

THE WITNESS:  Thank you, Your Honor.  Would

you ask me that question again.

BY MR. GRIFFIN:  

Q The question is did it make a difference whether

one child got 400-and-something thousand dollar
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

MR. SOWELL:  Other than the prior objection,

I have no objection to this.  I mean, I think it's

just -- let me ask this.  It's just a summary,

right, of these things you've been talking about?

MR. GRIFFIN:  Right.

BY MR. GRIFFIN:  

Q So what's Exhibit No. 4?

A Exhibit No. 4 is the information we were just

talking about except interest has been calculated

until today instead of May 31, 2018.

Q Did I ask you to prepare Exhibit No. 4 and split

the gifts from the date of the trust document?

A Yes.

Q And you've done that on Exhibit No. 4?

A Yes.

Q So that if Judge McCulloch determined the gifts

before the date of the trust document are not

included, then she could use this document --

A Yes.

Q -- in her ruling?

A That's right.

MR. GRIFFIN:  We move Exhibit No. 4 into

evidence at this time.

MR. SOWELL:  No objection beyond what we've

objected to before.
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

THE COURT:  His interpretation, to be clear?

MR. SOWELL:  Yes.

(Petitioner's Exhibit No. 4 was admitted

into evidence without objection.)

BY MR. GRIFFIN:  

Q So can you walk through this document for Judge

McCulloch, please.

A Okay.  It's divided, the top half of the analysis

is a summary of the gifts prior to

October 16,2007.  That date is the -- October 16,

2007 is the date of the Trust Agreement.  So these

are the gifts that I identified in those bank

statements and brokerage statements prior to

October 16, 2007.  And it shows by individual

Dino, Arthur, Beacham and Beth, Elizabeth and

Grace, the six individuals subject to this Article

5.  So that the total of gifts prior to the date

of the Trust Agreement was $997,869.83, and

interest at five percent from the date of each one

of those gifts to today is $829,712.87.  The

second half are the gifts, again coming exactly

off the same spreadsheet that we've been talking

about, gifts after October 15, 2007.  So a total

of gifts to those six people $804,499.23, with

interest from the date of the gift through today
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

at five percent, interest was $309,981.94.

Q So what's the grand total of the gifts?

A The grand total of the gifts, $1,802,369.06.

Q Of that, were more given before the date of the

trust or after the date of the trust?

A Well, more was given before the date of the trust.

$997,869.83 was given before the date of the

trust.

Q And the total gifts you've calculated plus

interest is what?

A $2,942,063.87.

Q And that is through what date?

A Through today.

Q Okay.  You calculated it for today's hearing?

A Yes.

Q And then you have daily interest after February 5,

2019, $246.90?

A On the total.  On the grand total, yes.

(Whereupon, Todd & Johnson Documents was

introduced as Petitioner's Exhibit No.

5.)

 

BY MR. GRIFFIN:  

Q I'll show you what's marked as Exhibit No. 5.

Were you provided a copy of Exhibit No. 5 as part
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

A I analyzed any transfers to Julia along with

Beacham, the son, and Ellen, the daughter.  Her

brother and sister.  Same type of investigation.

Q So is that in Exhibit No. 3?

A No.

Q Did you conclude that there had been some gifts to

Julia during this time period?

A In my production to you, there were spreadsheets

on all those transfers and -- what was your

question?

Q Did you investigate for gifts to Julia?

A I analyzed them, all of that.  They weren't

relevant to Article 5 of the Trust.

Q Not even if every time a check was written to or

on behalf of Dino, Liz, Grace, or Arthur, one went

to Julia.  You did not care about that?

A I don't know how to answer that.  What I did, in

my work papers you will see where I analyze all

the transfers to the children including the

grandchildren with respect to the children.  And

then the gifts were, I eliminated all the gifts

that were equal between Julia, Beacham, and Ellen.

After that I really wasn't -- I didn't do anything

because it wasn't relevant.

Q Okay.  Well, let's look at Appendix One, page
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

Steve Johnson on page 35 of his deposition, "If

you read the four corners of paragraph 2, it

intends to keep Julie equal with what Beach got

and what Ellen got, but not to get her ahead.  It

says equal, equal means equal to me"?

A Well, you know, my point again is that --

Q I know your point, but you got to answer my

question first, with all due respect.  Did you

read that?  

A Did I read what?

Q The extract from his deposition, or his

deposition?

A I've already testified that I remember reading it

because I testified about it in my deposition.  I

don't recall it right now.  But, again, the four

corners, here are the four corners; there's

nothing outside of the four corners that I was

asked to assume or even -- you know, I have great

respect for Steve Johnson.  I've relied on him all

my career just about since 1986; he's a top

lawyer, and I don't dispute a word he says.

Q So you totally disregarded his testimony as the

trust and estate's lawyer, the trusted counsel for

Janet Brooker and came up with your own

construction of this Trust Agreement?
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

A I was not asked to look at all the testimony and

make a decision about what this will should have

said.  I was asked to do an accounting based on

what the will actually said, not what it should

have said.  That's not my area.

Q Let me ask you a couple of different questions and

I'll be through, I think.  Now, with respect to

Exhibit No. 3, which is all of these appendices,

and going to a little bit broader question than my

question about Hammond donations or tuition

payments or whatever they were, you did not try to

differentiate in this exhibit whether this was a

gift or something else?

A No.

Q So it could have been, you know?

A You're talking in general, any of these.

Q Yeah, in general any of these?

A If a transfer to any of these individuals was

documented here, if it was for something else, if

it wasn't a gift, I don't know, other than there

are certain things not subject to dispute, those

of the items reported on a gift tax return, those

are obviously gifts.  But if there's a transfer or

a check for --

THE COURT:  I'm interrupting.  Do we have the

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 Jul 10 2:10 P

M
 - R

IC
H

LA
N

D
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2019C

P
4003582

ROA 428



    79

T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

gift tax returns?  Are they coming into evidence?

Did you rely on any gift tax returns in commuting

your document?  There's a lot of questions and

only one of those you may be able to answer.  Why

aren't we relying on gift tax returns if we're

arguing lifetime gifts?

MR. GRIFFIN:  Your Honor, the gift tax

returns are incomplete and so -- 

THE COURT:  Why are they incomplete?

MR. GRIFFIN:  The didn't file them in all the

years.  So there were years where they weren't

filed.  Gifts that are under $12,000 don't have to

go on a gift tax return; they were not included on

these tax returns.

THE COURT:  Did you see any gift tax returns

in creating your document?

A Oh yes, Your Honor.

THE COURT:  Did you see what was available?

MR. GRIFFIN:  Yeah, absolutely.  

THE COURT:  In my notes, I didn't write down

gift tax return.  In his initial testimony, I

wrote brokerage statements and bank statements,

I'm sorry.  Thank you.

MR. GRIFFIN:  And I think he clarified.  He

has Sellers reference, that's probably a gift tax
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

return, but I mean he could clarify it.

THE COURT:  Sorry to interrupt.

MR. SOWELL:  No problem.

BY MR. SOWELL:  

Q In your deposition, I wrote down a couple things.

One, on line 15 I think you said, "I could not

differentiate whether it was a gift or something

else."  That is still true?

A Yes -- Well, for all items that's true.  Some

certainly were clearly gifts or not subject to

dispute.

Q And you also testified in your deposition, page

17, "As I said, I did not make a determination

that they were not gifts."

A Page 17?

Q Yes, it would be page 17 of your deposition.

A What line?

Q I don't know, but I can find it.

A I'm looking at page 17, tell me again what your

referring to.

Q Let me see if I can find it.  Down at the bottom.

Right there, it's line 25.

A I was asked about a $114 transfer to Arthur

Corontzes and another for $100, I believe, to

Arthur and another for $350, and I answered
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

well -- I was asked, "How did you know that those

were gifts to Arthur?'  My answer was, "Well, I

didn't.  As I said, I did not make a determination

that they were not gifts.  Some of these had

'happy birthday'; some were for Christmas,

obviously, December 25th."

MR. SOWELL:  Your Honor, I'm through with

cross-examination, but I move to strike

Mr. DuRant's report and his testimony on the

ground that whatever's in here, we don't know

whether they're gifts or what the are,

particularly Hammond school?

THE COURT:  I'm not striking them, but I hear

your argument and it's valid.

MR. SOWELL:  Thank you.

THE COURT:  That is an interpretation that is

difficult at best.  It would have been lovely had

the family sat down through this list and said

these are the definite things we agree were gifts.

Only they would know collectively.

MS. DURANT:  Your Honor, may I -- 

THE COURT:  Are you both going to talk to me?

MR. SOWELL:  She wants to confer.

MS. DURANT:  Just briefly, I just want to

confer with Mr. Sowell before he closes up his
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

cross.

THE COURT:  It sounds like you better listen

to your attorney.

MS. DURANT:  One minute.

[Off the Record] 

MS. DURANT:  No further questions.

- - - - - 

RE-DIRECT EXAMINATION 

BY MR. GRIFFIN:  

Q Just very briefly.  George, did you look at gift

tax returns?

A I did.

Q Were there gift tax returns for every year?

A Not for every year.

Q What's required to be reported on a gift tax

return?  Is there a threshold amount?

A Well, what's required -- the amount has differed

10,000, 12,000, $14,000 at different times, but a

lot of times you will report some of these gifts

just to document the value, establish that you're

claiming this value for the gift so going forward

there's no dispute with the IRS later on.  But the

statute run on the gift tax return, I believe

that's kind of a posture that Bill Sellers might

have been following.
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

Q The initial report you prepared was dated May 31,

2018.  Is that right?

A That's right.

Q That was eight months ago?  

A Yes.

Q And do you know, have they come forward until

today and questioned any of the payments to

Hammond or any of these other things?

A I think the only time we've spoken is at my

deposition.

MR. GRIFFIN:  That's all I have, Your Honor.

MR. SOWELL:  Nothing further, Your Honor.

THE COURT:  Thank you very much.  I assume he

can be released from his subpoena, if he's even

under subpoena?

MR. GRIFFIN:  Please.  Please, Your Honor.

THE COURT:  No objection?

MR. SOWELL:  That's fine, Your Honor.

THE COURT:  Sir, you are free to leave.

THE WITNESS:  Thank you.

THE COURT:  Can we break for lunch without

any motions, please?

MR. GRIFFIN:  Sure.

THE COURT:  I see that it's about 12:30.  Can

we say two, please?
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
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F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

Brooker, who has the privilege.  To the extent

that they're seeking to waive it through Beach

Brooker, to assist him in litigation for him, you

would certainly have a conflict to be serving in

that capacity as the Trustee.  So, if she doesn't

have standing, then nobody has standing, and

actually, I'm sure that Mr. Johnson would not

violate the attorney-client privilege.  So I'm --

whether I got standing or not, I feel confident

that he would not violate the attorney-client

privilege unless it's lawfully been waived.

THE COURT:  I need to ask Mr. Johnson a few

questions before I rule, please.  

Mr. Johnson, it is my understanding based on

conversations with the attorneys and possibly at a

previous hearing, that after this Trust was

drafted and executed, you had a family meeting

with the decedent/Settlor was present with her

children.  Is that an accurate restatement of the

facts?

THE WITNESS:  Your Honor, I need to look at

my time records.  I had a meeting with

Mrs. Brooker on the 25th of September, with

Mrs. Brooker and her family.  And then she

subsequently came to my office in October, the day
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F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

the Trust Agreement was signed.

THE COURT:  At some point, she authorized you

to have a meeting with her family with her

present?

THE WITNESS:  Yes.

THE COURT:  Did you discuss her planning, the

reason for this trust document?

THE WITNESS:  I did discuss her planning

before Mrs. Brooker as well as family members.

THE COURT:  I think she waived the privilege

by inviting the family to a family meeting where

they discussed the issues that relate to this

planning document.  So I'm going to allow his

testimony.

MR. GRIFFIN:  Your Honor, just to be clear,

there was a subsequent meeting to execute and no

family members were present for that.

THE COURT:  If the discussion was allowed,

and obviously, Mr. Johnson, Mr. Sowell, it's going

to be really important that you provide the

testimony that established these meetings or this

meeting and what, if anything, the conversation

was at the meeting and did it differ in private.

That would be something they need to reconsider in

terms of a form of a privileged communication.  If
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

BY MR. SOWELL:  

Q Mr. Johnson --

THE COURT:  Mr. Griffin, I welcome your

objection at the appropriate time and we will -- 

MR. GRIFFIN:  Thank you, Your Honor.

THE COURT:  -- as we did with the dead man's

statute, handle it as we get it.  I'm sorry,

Mr. Sowell.

MR. SOWELL:  No problem.

BY MR. SOWELL:  

Q Give the court, if you would, your deep background

as a lawyer.

A I graduated from law school in 1973.  I practiced

law with a real estate firm here in Columbia for

approximately three years.  I worked in the trust

department at Bankers Trust of South Carolina for

approximately three years.  And then in 1980, Al

Todd and I formed a law firm of Todd & Johnson.

Q And that law firm has been extant or existing ever

since that time?

A That's correct.

Q Although Al Todd prematurely passed away?

A That's correct.

Q Now, Bill Reynolds who is sitting back here, he

has been your partner for a period of what years?
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

A Well, Bill has been my partner for at least 15

years.

Q And both of you have been highly regarded by your

peers in terms of being elected to Best Lawyers

and such stuff as that?

A Well, I have been elected to the Best Lawyers.  I

have been elected to Super Lawyers.  I'm a

certified specialist by the South Carolina Supreme

Court.  I have held various positions in the South

Carolina Bar Association, and I currently serve as

the Chairman of the Commission on CLE and Special

Sanctions for the South Carolina Supreme Court.

Q What field were you given your certification?

A Estate planning and probate.

Q Before the drafting of the Will and the Trust in

2007, had your firm represented the Brooker

family?

A According to our records, Al Todd first did some

work for the Brookers in the early 80s.  He did

some estate planning for them.  Subsequently,

Mr. Brooker died, as Julie testified, in '89 or

'90, I don't remember.  And I assisted with the

administration of Mr. Brooker's estate.  After

helping with the administration of Mr. Brooker's

estate, I assisted Janet Brooker in setting up
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

trusts for the grandchildren.  I assisted her in

doing a what's known as the QPRT, which stands for

qualified personal residence trust on a

condominium at DeBordieu.  As Julie testified, I

assisted her with setting up generation-skipping

trusts for the three children, and I believe that

was in '97.  From '97 up through the time that she

came back to see me in 2007, I frankly don't

remember that much contact with Mrs. Brooker.

Q Now, during that period of time, say the

approximate ten-year period of time leading up to

September 2007, had the Martin Marietta stock, now

Lockheed Martin stock, appreciated in a

significant way?

A I think it was not only the Lockheed Martin stock,

but Mrs. Brooker, she owned a house in Columbia,

she had an investment account at one of the

brokerage firms.  The Lockheed Martin stock, as I

remember, it paid a good dividend.  She didn't

have any debts, so her estate in 2007, had become

quite large.  And I think the person who

recognized that was son Beach, and Beach knew that

there were going to be some significant estate

taxes that were going to have to be paid when

Mrs. Brooker died.  So Beach recognized that, and
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

Mrs. Brooker came back to me in 2007 to revise her

estate planning.  It was not just because of the

taxes, the taxes are always important, but she

went from having a will which would send

everything through probate, she wrote a will in a

revocable trust.  She partially funded that trust

so as to avoid probate.  She assigned her personal

and household effects over into that revocable

trust in order to avoid probate.  At that point in

time, there was a heightened awareness of the --

this was in '07 -- of the need to make some gifts

to accelerate her gifting program so that at her

death the estate taxes would be somewhat lessened.

MR. SOWELL:  One minute, please, Your Honor.

Ms. Thompson, will you mark that as Defendant's

Exhibit No. 2.

 

(Whereupon, LWAT Janet B. Brooker was

introduced as Defendant's Exhibit No.

2.)

 

BY MR. SOWELL:  

Q I'm going show you what's marked as Plaintiff's

Exhibit No. 1.  Is that the Trust Agreement you

prepared for Mrs. Brooker?
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

A It is.

Q I'm going show you Defendant's Exhibit No. 2.  Is

that the Last Will and Testament of Janet B.

Brooker with the Trust Agreement appended to it?

A It is, and the Trust Agreement is attached to it.

Q So you prepared both of those documents?

A I did.

Q Now, after this heightened awareness in September

of 2007 to make gifts to lessen estate taxes for

Janet at her death, did you schedule a family

meeting on September 25, 2007?

A There was a meeting on September 25, 2007.

Q Was that to discuss the acceleration of gifts?

A It was, among other things.

Q What was discussed at that meeting?

A That we would accelerate the gifts that

Mrs. Brooker was going to make; that we were going

to make gifts not only to children and

grandchildren, but that we would also make gifts

to in-laws.  As an estate planner, you know, I was

primarily relying on Internal Revenue Code

Section 2503 and Code Section 529.  And I talked

with Mrs. Brooker at that time about the avenues

that would be available to her to make gifts to

the children, the grandchildren, and the spouses
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

of the children.  And when I mentioned to her

about making gifts to the spouses --

MR. GRIFFIN:  Your Honor, I'm not sure if

he's still in this family meeting or some other,

so I'm going to object.

THE COURT:  This is a private conversation

with her?

THE WITNESS:  This was a conversation on

September 25th, and I believe at that time, Your

Honor, my time records will indicate that all the

family members were there.  That it was a

family -- 

THE COURT:  I also think I found a case that

deals with it.  It's the concept of a lawsuit

between the beneficiary's heirs that the

conversations between the deceased and the

deceased's attorney are not privileged in the

sense that the testimony of that particular

witness is necessary to resolve litigation between

the heirs of the devisees, which is what we have

here, in my opinion.

BY MR. SOWELL:  

Q All right.  Now, was there ever any discussion

with Janet Brooker about an equalization for

retrospective gifts?
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

A No.

Q Was the only conversation with her related to

prospective gifts?

A Yes.

Q Now, when you drafted the Trust Agreement and

specifically paragraph 2(a) (b) and (c, which is

denominated equalizing distribution to the

Settlor's daughter Julia B. Brooker, was that

intended by Mrs. Brooker and by you to state that

this equalization was only to be made going

forward as indicated by subparagraph (a)'s

language, "From the date of this trust forward?"

A That is correct?

MR. GRIFFIN:  Objection, Your Honor, as to

Mrs. Brooker's intent.  He can testify to his

intent; he can testify what she told him, but he's

in her mind now and that's not permissible.

MR. SOWELL:  That's precisely what he's here

to testify about is her intent.

THE COURT:  Right.

MR. SOWELL:  He's the only person who can do

it.

THE COURT:  He can testify about the

conversation that they had.  What she said is more

important that what he thinks she said, is the
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

point.

MR. SOWELL:  Correct.  And I agree and thank

you.

BY MR. SOWELL:  

Q What did she say, Janet Brooker?

A As I was testifying earlier, when I suggested to

her that she could make annual gifts not only to

children and grandchildren, she could make gifts

to spouses of children, and she gave me some

pushback at that time saying that would

disadvantage Julie.  And I said well, it will not

disadvantage Julie if we catch Julie up at your

death as to gifts that are going to be made to the

grandchildren as well as the spouses.

Q Did you understand and appreciate from what she

said that she was interested in an equalization

going forward?

MR. GRIFFIN:  Objection, Your Honor.  He's

testifying what she said --

THE COURT:  I think it's in the way you're

phrasing your question, Mr. Sowell.

MR. SOWELL:  It's fine.  Yes, thank you.

THE COURT:  I think you asked him if they

ever had conversations that were retrospective in

this equalization, and he remembers no
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

conversations that were retrospective in the 

equalization.  If you want to ask him a different

question that gets more to your point.

BY MR. SOWELL:  

Q Did Janet Brooker make statements to you that led

you to believe that she only wanted to equalize

going forward?

A We never had a discussion about retroactive gifts,

so the discussion, the whole discussion centered

around gifts going forward.

Q Was there ever any discussion whatsoever about

gifts going backward?

A No.

Q I'm going to show you Defendant's Exhibit No. 1

and ask you if you can identify it?

A Yes, this is a schedule that was done by a

paralegal in my office that comes up with a figure

of $525,528, which is the amount that we computed

in determining the amount of the equalization that

we felt was due to Julia.

Q Do you continue to believe, along with the

Trustee, that amount, the 525,000 and some odd

dollars is the amount owed to Julie for the

equalization?

A Yes.  With this exception:  That computation of
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

interest only takes you through the date of death.

So she would be entitled to some additional amount

of interest on that money.

Q Now, with respect to that issue, additional amount

of interest, this number, this $525,000 and some

change, was it ever offered or tendered to Julia

Brooker or her counsel?

A Well, during the administration of the estate,

Julie was represented by a lawyer whose name is

David Siddons, and David and I had a number of

conversations, and these numbers on this

particular page were communicated to David on two

occasions by me and then on another occasion

brother Beach, who in May of '16, in May of '16,

wrote an email --

MR. GRIFFIN:  Your Honor, I'm not sure he can

testify to what brother Beach told somebody.  I'm

sorry.  Hearsay, objection.

THE COURT:  As to what you think Beach told

Mr. Siddons, sustained.

A Your Honor, this --

THE COURT:  Mr. Sowell, I think -- 

MR. SOWELL:  I thought it was an email.  

A It was.

Q -- that you were copied on where Beach made it --
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

THE COURT:  That's different.  

MR. SOWELL:  I know it is.

THE COURT:  Am I going to see the email?

MR. SOWELL:  Well, I don't think we have --

do we have it?

THE COURT:  We got to back off from this.  

MR. SOWELL:  I don't know whether we have it

or not, but he saw it.

THE COURT:  Mr. Brooker, who is being

referred to as Beach, just so we're clear for the

record, can testify what he told Mr. Siddons or we

can hear from Mr. Siddons.  If we have the email

and Mr. Johnson was copied on it, I'll be glad to

let you pursue it.

MR. SOWELL:  Do we have it?  We might.

THE COURT:  Show it to Mr. Griffin.

 

(Whereupon, Email was introduced as

Defendant's Exhibit No. 3.)

BY MR. SOWELL:  

Q Do you recognize Defendant's Exhibit No. 3?

A I do.

Q What is that?

A It's a letter -- or an email between Julia Brooker

and myself.  And in paragraph three it says, "I've
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

of gifts prior to '08."  Which should've been '07.

Q Now, this doesn't have a date on it, but it makes

a reference to you will be out of town until when?

Sometime September 21st?

A September.

Q You think that is '16 or '15?

A I'm sorry, I didn't understand your question.

Q All right.  Well, let me show you this.  

MR. SOWELL:  Let's have this marked as

Defendant's Exhibit No. 4.

(Whereupon, Email was introduced as

Defendant's Exhibit No. 4.)

BY MR. SOWELL:  

Q I'm going to show you Defendant's Exhibit No. 4.

It's three pages.  Do you recognize Defendant's

Exhibit No. 4?

A I do.

Q What is Defendant's Exhibit No. 4?

A Attached are the revised calculations on the

equalization due Julie pursuant to her mother's

Trust.

Q So that's the Trust's position with respect to

what she's owed?

A That's correct.

Q And that has the spreadsheet that's already been
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

put into evidence that has the $525,000 on it?

A That was the calculation that was sent to me.

Q Was it clear from this email and other emails that

that money was available to Julia if she wanted

it, the 525 plus change?

A As far as I was concerned, and as far as the

Trustee was concerned, that money was available to

her.

Q And that would've been sometime in 2016, February

through May?

A February 24th of '16.

Q With respect to the discussion that I had with

Mr. DuRant over (a), (b) and (c) of paragraph 2,

which is the equalizing distribution, do you

recall his testimony that he believes in his

construction, which we object to, that the sum of

(a) and (b) above shall be distributed to the

Settlor's daughter, Julia B. Brooker, if she shall

survive the Settlor.  Did you hear that testimony?

A I did.

Q Do you agree with that?

A No.

Q Why not?

A My interpretation or my instructions of

Mrs. Brooker's intent was to look at gifts that
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

were given to Ellen's family and to look at gifts

that were given to Beach's family from 2007, not

looking back looking forward, to determine which

was the larger number to add five percent to it

and to distribute that much to Julie as an

equalizing distribution.  So she would not be

disadvantaged; she would receive at least as much

as of the higher amount that was either going to

Ellen's side of the family or to Beach's side of

the family.  I was not attempting to equalize all

gifts between all children.  I was just trying to

make sure that Julie did not get disadvantaged.

MR. GRIFFIN:  Your Honor, just for the

record, I move to strike that testimony because

it's extrinsic evidence that directly conflicts

with the language of the document.  Thank you.

THE COURT:  It just took me to another place.

Yeah.  This is a combo of the children.

MR. SOWELL:  True.

THE COURT:  Not the higher of.  Where's that

document?

MR. SOWELL:  Well, I'll have to ask Steve

about that, I guess.

THE COURT:  Where's that document?
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

BY MR. SOWELL:  

Q Do you understand what Her Honor is saying?

A Well, the only reason that sheet is prepared like

it is is because the gifts were kept equal.  But I

would stress to the Court that, at that time I

wrote the document, I didn't know that the gifts

were going to be equal.  I mean, one child

could've had his tuition paid to Vanderbilt.

THE COURT:  Here's the problem.  I don't have

the documents that were relied on to create this.

Where are they?  Where are they?

MR. SOWELL:  Well, we've got Billie.

THE COURT:  We've got Mr. -- who's Billie?

MR. SOWELL:  That was Steve's paralegal.  She

lives somewhere in Montana now.

THE COURT:  You can't keep doing this first

name thing.

MR. SOWELL:  Billie McMahan.

THE COURT:  Well, she might've been the

paralegal that created it, but this cannot be

relied upon if I don't have the documents behind

it.  Have y'all looked at the documents behind

this?

MR. GRIFFIN:  No, Your Honor.  We've looked

at all the documents, and George DuRant did
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

testimony and let's get moving on.

MR. SOWELL:  Okay, thank you.

THE COURT:  That's not what this is.  This

chart is not showing me he knew the numbers were

equal.  This chart D1 is very clearly a

combination of what all children and all spouses

got and the interest and how they got to this

offer of 525.

BY MR. SOWELL:  

Q Okay, Mr. Johnson, I'm gonna ask you to take D1

and to explain how D1 was prepared and what the

underlying data was that went into D1 as a

summary.

A This information was supplied by Beach and we had

some notes that were given to us.  And from those

notes, we prepared these figures.  This indicates

that on 9/26/07, two gifts of $12,000 were made;

that on 10/1/07, $240,000 in gifts were made to a

future scholars plans for the grandchildren.  It

shows that on 1/9/08, two more gifts were made in

the amount of $12,000.  And it goes from '09

through '15.  And each year, the annual exclusion

amount, which was $13,000, was multiplied times

six.  That is two spouses and four grandchildren,

to come up with either 78 or $84,000 per year.

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 Jul 10 2:10 P

M
 - R

IC
H

LA
N

D
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2019C

P
4003582

ROA 451



   122

T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

You accrued interest, you accrued interest on

those numbers and it was divided by two.  Now,

this is what happened.  This is what was reported

to me by Beach or reported to Billie by Beach.  It

didn't necessarily have to happen like this.  And

I didn't envision that it was going to be equal.

And here's why I didn't envision that it was going

to be equal.  Internal Revenue Code Section 2503

says you can make an annual gift, and in addition

to the annual gift, you can pay for tuition at a

college and it doesn't count toward the annual

amount.  Well, when I was drafting these

documents, when I was drafting these documents, as

I said earlier, I didn't know whether one spouse

would die, one grandchild would die, one

grandchild would go to Vanderbilt, one child would

go to USC.  I didn't anticipate that the gifts

would be equal.  If they were unequal, if the

gifts were unequal, I did not want Julia Brooker

to be disadvantaged.  So I wanted her to get the

higher amount plus I wanted to add five percent to

that higher amount for the time value of money.

In other words, if you're given a hundred dollars

in '07 and you have to wait until mom dies in '15,

then you're entitled to the time value of some
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

Q Do you remember the date of this trust document?

A October 16th '07 .

Q Which is after 9/26/07, correct?

A That's correct.

Q But yet, your position is it should be included in

the equalization provision, right?

A Those numbers were provided to me by Beach.  My

impression was that after the meeting that was

held in September of '07, he went out and

immediately made the gifts.  But when he was

compiling the numbers, I don't think he wanted

Julie to be disadvantaged on that technicality.

Q When you said Beach went out and made the gifts,

did he have her power of attorney back in

September 2007?

A He did have her power of attorney.  No, no excuse

me.  The power of attorney was not done until

October of '07.  The power of attorney was done at

the same time the will was done.  There was an

existing power of attorney that dated back to

1988.  I could never locate that power of

attorney.  I don't know whether it named

Mr. Brooker, Sr. and Beach as the alternate.  I

never found that power of attorney.  That's a long

way of saying to you when the gift was made prior
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

to October of '07, I'm not sure whether Beach had

a power of attorney or not.

Q The other entry that predates the date of the

Trust is October 1, 2007, and that's the $240,000

529 contribution?

A That's correct.

Q And that does predate the date of the Trust,

correct?

A It does.

Q Now, you testified that in your mind -- you said,

"As far as I was concerned, this money was

available to Julie."  And I think you're referring

to the $529,528.

A That's correct.

Q As far as you were concerned, the money was

available to Julie.  That's as far as you know,

correct?

A As far as I know, we would have made that

distribution to her at that particular point in

time.

Q Was there anything to prevent you from saying

"Julie we owe you 525; I know you think you're

entitled to more, but here's the 525 that we admit

that we owe you."  Was there any reason you

couldn't do that?
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

A Client never instructed me to do that.

Q And you didn't do it, did you?

A No.

Q And are you aware that the client is a client?

A The client that I represent was Beach Brooker as

Executor of the Estate and Trustee of the Trust.

Q Are you aware that Beach Brooker as Executor of

the Estate and Trustee of the Trust looked at your

Exhibit No. 1 in his deposition on January 24th

2018 and said there's too much money here going to

Julie?  Did you know that?

A I wasn't aware of that.

Q Do you know that he disagrees that $240,000 should

go to Julie?

A I'm not aware of that.

Q And he didn't offer $525,000, to your knowledge,

did he?

A To my knowledge, going back to that email that I

saw, he wrote an email to Julie in May of '16 and

said to her we've provided you with the figures.

That would be the 525 figure, and encouraged her

to make a decision on the 525 figure.

Q You were here this morning when George DuRant

testified, correct?

A Right.
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

Q I think we've got some of those.

(Whereupon, Handwritten Meeting Notes of

Steve Johnson was introduced as

Petitioner's Exhibit No. 8.)

 

BY MR. GRIFFIN:  

Q Do you recognize Plaintiff's Exhibit No. 8?

A I do.

Q Are these your notes from the meeting?

A Probably, Jim.

Q I think we went over them in your deposition.

MR. GRIFFIN:  I'd like to introduce eight

into evidence.

MR. SOWELL:  No objection.

(Plaintiff's Exhibit No. 8 was admitted

into evidence without objection.)

BY MR. GRIFFIN:  

Q Mr. Johnson, number one on the list says -- can

you read that, it's your handwriting?

A It says, "Do codicil with equalization provision."

Q What do you mean by that?

A I was gonna look at her existing documents and see

if I could make just an amendment to her existing

documents by doing a codicil with an equalization

provision for the gifts that were going to be
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

given to Julie from that date forward.

Q When you say "existing documents," you mean her

existing Will?

A Yes.

Q And then there's other notes down here.  It says,

"Janet paid for tuition college and private school

being done."  What do you mean by that?

A I think that I made that recommendation to her in

that meeting, and apparently, she was doing that.

Q As part of the gifting program?

A As part of the gifting program.

Q And you don't consider tuition to Hammond to be

outside the gifting program?

A No.

Q And then there's an entry for 529 plans, and it

says 60,000.  What do you recall that being about?

A That was my telling her that she had the

availability to make a $60,000 gift into a 529

plan for each one of the grandchildren.  So

basically, what you could do is take $12,000

multiply it times five, because you could give

five years of annual gifts, and that comes up to

the $60,000 figure.  If you take 60,000 and you

multiply it times four grandchildren, that's where

the $240,000 gift came in.
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

Q And that's what we see on Exhibit No. 1?

A Yes.

Q And then there's an "FLP, look into doing."  Is

that a family limited partnership?

A It's a family limited partnership.  I was

encouraging that they consider a family limited

partnership to cut down on the estate taxes.

Q And that was done, correct?

A It was not done until 2013.

Q QPRT, I think you mentioned that, qualified --

A Well, she had done in '92, she had done a

qualified personal residence trust on her

condominium at DeBordieu.  The Internal Revenue

Code allows you to do two QPRTs.  So that

recommendation was to do a QPRT on her house here

in Columbia.

Q And then there's some notes on the next page.

Going back to the first entry, "do codicil with

equalization provision," I think you testified

that you don't recall any discussions about

retroactive gifts.  Is that right?

A Right.

Q But you're not telling Judge McCulloch that

Ms. Brooker said I do not want to equalize Julie

for previous gifts?
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

A The subject never came up; we never discussed it.

Q Then you prepared, first, a draft codicil,

correct?

A I did.  I didn't prepare it; I had it done by a

paralegal in the office.  After the meeting on the

26th, I went to the paralegal and said to her,

will you prepare a codicil with an equalization

provision in it.

Q And you told her about the meeting that you had

with the family?

A I told her to do an equalization provision and I

would edit it up from what she was going to give

me.

(Whereupon, Codicil was introduced as

Petitioner's Exhibit No. 9.)

MR. SOWELL:  No objection.

BY MR. GRIFFIN:  

Q Is Exhibit No. 9 the draft of the equalization

provision?

MR. GRIFFIN:  Your Honor, they don't object,

I move it into evidence formally.  And if I didn't

move Exhibit No. 9 formally into evidence, I would

do so at this time.

MR. SOWELL:  Without objection.

(Plaintiff's Exhibit No. 8 & 9 were
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

admitted into evidence without

objection.)

BY MR. GRIFFIN:  

Q So this is a codicil, that's what this document

purports to be, a draft codicil?

A It's a draft of a codicil that was done by a

paralegal in my office.

Q Under item number four, subparagraph one, can you

read that into the record, please?

A (As read) I give, devise and bequeath such amount

as may be necessary to equalize the gifts given to

any child of mine during my life.  Thus to the

extent that I have not equalized such gifts during

my lifetime, I direct that at the time of my

death, my personal representative determine what

gifts I made, whether to accomplish equalization,

and if not, then I direct my personal

representative to make equalizing gifts to my

children or such children's issue per stirpes.

Such equalization shall be made for the value of

the gift given at the time the gift was made and

no interest thereon.  My personal representative's

best faith efforts to determine the value shall be

final and binding upon the beneficiaries.

Q Now, you would agree that this draft codicil makes
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

no distinction between before and after gifts,

correct?

A I would agree to that, but I want to stress to you

that that was done by a paralegal without my being

able to edit it up.  And when I got it from the

paralegal, my thought process was this is totally

inadequate, this is totally inadequate.  So then I

went to my software and I drafted the pour-over

will and the Trust Agreement with the equalization

provision in it.

Q If we go back to exhibit, whatever your time

records are, Exhibit No. 7, Plaintiff's Exhibit

No. 7, and if you could go to page 2392.  The

first entry on October 1, 2007, is a telephone

conference that you had with the client's son and

son-in-law.  And that would be Beach and Dino?

A It would be.

Q Did you talk to them about the codicil

equalization provision?

A No.

Q And then CKO on that same day, is that your

paralegal?

A It is.

Q Is this documenting the draft codicil that she

did?
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

A That's correct.

Q And then there's an entry on 10/4, you had a call

to Bill Sellers.  Is that correct?

A That's correct.

Q And then 10/15, it says that you prepared the

revocable trust and pour-over will on 10/15.  You

also spoke to, I guess, Beach again?

A I did.

Q And then -- well, BR, is that Mr. Reynolds back

here?

A It is.

Q And what's this entry indicate?

A After I drafted the document, I went into Bill

Reynolds' office and asked him to take a look at

it.

Q .25, does that mean a quarter of an hour or 25

minutes?

A Means a quarter of an hour.

Q So it was 15 minutes?

A Yeah.

Q So you met with Mr. Reynolds for 15 minutes after

drafting the --

A I gave it to Bill and I said look at it.  He

probably spent 15 minutes looking at it.

Q Do you recall whether he made changes to it?
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

A Apparently so, yes.

Q Is there any reason you didn't give them to

Mrs. Brooker when she was there signing the

documents?

A I don't remember why they were given to Dino, but

I would not have given them to Dino had Janet not

told me it was okay to give them to Dino.

Q I understand.  And you have a specific

recollection of discussing with her the terms of

the equalization provision?

A I do.  I said we'll catch Julie up at death for

gifts made from the Trust Agreement forward so

that she won't be prejudiced.

Q You remember saying "from the Trust Agreement

forward?"

A I do.

MR. GRIFFIN:  Your Honor, this is the

deposition that Mr. Johnson gave on January 12,

2018.  I'd like to show it to him.  It's sealed.

I'm going to unseal it.  For the record, it's

being unsealed.

THE COURT:  The deposition of Mr. Johnson is

completely attached to your Motion in Limine.  A

full copy, right?

MR. SOWELL:  Yes, Your Honor.
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

BY MR. GRIFFIN:  

Q Mr. Johnson, if you'll turn to page 27 of your

deposition.

A Okay.  

Q And I'm asking you beginning at line 10 about her

Will and Trust, and then at line 13, I say, "Do

you recall whether you explained to her or not."

And your answer was, at line 15?

A Right.

Q And you said "I do," correct?

A Right.

Q Then line 16 I asked you, "What do you recall

doing."  And if you'll read your answer in the

record, please.

A (As read) I recall saying to her we're going from

a straight will, which she had in 1988, to a will

and revocable trust.  And I remember discussing

with her that we would be funding the trust.  I

remember discussing the equalization provision

with her, and I remember telling her that her

estate, as far as Julie was concerned, would go

outright to Julie, but the portion that would go

to Ellen and Beach would go to them in the form of

a trust.

Q And then page 20, I asked, "Do you recall any
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

questions she had of you about the equalization

provision."  And your answer was?

A "I don't recall any question she had about it."

Q And then 28, line 4, I said, "When you spoke with

her, did you use the phrase "lifetime gifts?"  And

you said what?

A "I don't know."

Q And then you said, then I asked, "Do you know

whether you explained to her that there could be a

difference in lifetime gifts, I mean gifts given

prior to the date of the execution of the trust

versus gifts given after the entry of the trust?"

And you said?

A "The whole conversation with Janet was about

prospective gifts, not retrospective gifts."

Q And I said "okay," and you said it was going

forward not looking back?

A Right.

Q So that was the conversation?

A Right.

Q And then I asked you, "Is there any language in

the Trust Agreement that references past gifts?"

In line 18, you say "no."  Is that right?

A That's right.

Q But there is -- I mean, in the Trust Agreement, it
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

A Well, if there's ambiguity there, I want you to

understand what Janet Brooker wanted.  And she

wanted her daughter, Julie, to not be

disadvantaged because gifts had been given to

spouses and grandchildren.  And this schedule

accomplishes that.

Q Are you aware that before the date of this Trust,

that Mrs. Janet Brooker had given the spouses and

issues of Ellen and Beach $900,000 in gifts?

A I wasn't aware of that, but Janet, you know, was

only going from 2007 forward.

Q So you think she was aware that she had been

giving Ellen and Beach $900,000 in gifts?

A I don't know, but I'll tell you what, she never

brought it up.  If she did, if she'd have said to

me Julie should be equalized for that, I would

have said to her let's equalize it right this

minute, let's make a gift to her right this

minute, let's give her -- let's make a gift to

Julie right now if she's been so disadvantaged.

We're trying to reduce the size of your estate,

let's give her an amount right now that will make

her equal.

Q So then after Mrs. Brooker passes away, the -- was

a -- well, let me just ask you.  What's this
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

document?  It came from your file.  Do you

recognize the document?

A I recognize it.  I'm trying to figure out whether

it's not -- whether it's an attachment to the

estate tax return.  And what it's attempting to do

is to show what Julie got; it's attempting to show

what Beacham O. Brooker, Jr. family trust got; and

an attempt to show what the Ellen Corontzes'

family trust is.  So this is like looking at the

estate tax return and determining who gets what.

And according to this, Julie would have received

$2,173,000 --

Q What's Julie's catch up?  What's her equalization

amount?

A $311,000.  But that was a preliminary figure, Jim.

That was a preliminary figure that was refined

later on.  When we did the estate tax return, we

refined that figure and communicated to David

Siddons what our refinement was.

(Whereupon, Billie McMahan Notes was

introduced as Petitioner's Exhibit No.

11.)

BY MR. GRIFFIN:  

Q I'll show you what we've marked as Plaintiff's

Exhibit No. 11.  It came from your files.  Can you
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

identify this?

A Yes.  This looks like notes that were taken by

Billie McMahan to complete the estate tax return.

THE COURT:  The document before this, did you

enter that into evidence?

MR. GRIFFIN:  No, I withdrew it.  I'd like to

introduce Plaintiff's Exhibit No. 11 at this time.

Any objection?

MR. SOWELL:  No, no objection.

(Petitioner's Exhibit No. 11 was

admitted into evidence without

objection.)

BY MR. GRIFFIN:  

Q Will you read into the record and for Judge

McCulloch's benefit number one on this to do list

by your estate paralegal?

A "Need to know the amount of annual exclusion gifts

to the children of Beach and Ellen, as well as

spouses of Beach and Ellen, beginning in May

of 1997.  These amounts will accrue interest at

five percent."

Q Now, 1997 goes a long way back compared to what

you've offered Julie in this Exhibit No. 1 going

back to September 2007?

A Jim, I think Billie was simply mistaken about what
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

she wrote in her notes right here.  Because I

corrected her later on.  She was a paralegal.

Q Was she the paralegal that wrote the codicil or

was that a different paralegal?

A That was another paralegal.

MR. GRIFFIN:  That's all the questions I

have, Your Honor.

- - - - - 

RE-DIRECT EXAMINATION 

BY MR. SOWELL:  

Q May it please the Court very briefly.

Mr. Johnson, with respect to Defendant's Exhibit

No. 1, which is the spreadsheet that notes the

distributions of $525,528.07, that spreadsheet

went to David Siddons?

A It did.

Q Did David Siddons ever object to that spreadsheet?

A No.  As a matter of fact, he said it looks

reasonable to me.  He said that.

MR. GRIFFIN:  Objection to what --

THE COURT:  Sustained.  Sustained.  Hearsay.

He's telling you what Mr. Siddons said.

MR. SOWELL:  May I argue?  If you don't want

me to, I won't, obviously.  I'll shut up.

THE COURT:  You can put anything on the
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

up with this.  What was he told to keep a record

of?  So starting in -- if the argument is that

this is from the Trust forward and the Trustee is

now responsible for this, was he given instruction

or was there communication about how he was to

accumulate this information over the years?  Was

that something you remember?

A I don't, Your Honor.

THE COURT:  You're very firm in your

statement that Beach kept them equal, them being

the spouses and the children, that they are

virtually equal.  How did he keep them equal?  Did

he review them annually and do some kind of

equalization annually between them that kept them

equal or do you even know?

A I don't know, Your Honor.  I didn't orchestrate

the gifts.

THE COURT:  It's all him.

A I advised the client in '07 that they could use

the 529, Internal Revenue Code Section 529.  I

told them that they could make annual gifts.  At

that time, the annual gift exclusion was $12,000.

And I told them that, under 2503, you could pay

tuition, you could pay tuition at colleges and it

would not count against the $12,000.  So you can
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

make the 12,000 plus you can pay for tuition.

That was a way of maximizing the gifts and pushing

the gifts forward, but I certainly intended for

those gifts to be cataloged and to make sure that

when mom died, Julie got the higher amount plus

five percent.  She was not to be disadvantaged;

she was to be kept equal.  And I think that

happened, Your Honor.

THE COURT:  Did my questions make you want to

ask anything else, Mr. Sowell?

MR. SOWELL:  Yes, Your Honor.  You know,

something I had this morning, I had about four

copies of it, now I cannot for the life of me find

it, is that document where Billie McMahan said

this may not be the right date.  Do you remember

your question about that?

THE COURT:  I haven't seen it.

MR. SOWELL:  I haven't found it, the second

time.  But I do want to ask him about another

document.

THE COURT:  If my questions brought something

back around or something new, then you certainly

have that right.  Both of you do.

MR. SOWELL:  He has no objection, so I'm

going to ask Ms. Thompson to mark this.
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

MR. GRIFFIN:  I'm happy for him to talk about

that, but that's not what his testimony was just

now.  He was talking about how every year how they

determined to give gifts.

THE COURT:  Well, isn't that his behavior?  

MR. GRIFFIN:  These are transactions

involving his mother's money -- 

THE COURT:  I've yet to hear him say "my

mother said."

MR. GRIFFIN:  They're transactions involving

his mother's money.

THE COURT:  That he did; that is not dead

man.

A Each year we would determine --

THE COURT:  Who's the "we" in this?

A Dino Corontzes and I would determine what the

amount of the annual gift tax exclusion, what the

federal gift tax exclusion was, and it began at

$12,000; and therefore, we would give out $12,000

to each of the four grandchildren and the two

spouses plus, of course, the three children.  And

that was the maximum you could give without

incurring a gift tax.  And that's what we did

continuing the succeeding years.  And during those

succeeding years, the annual gift tax exclusion,
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

the IRS's annual gift tax exclusion, went up from

12 to 13 to 14.  Now, this chart also includes at

the top two gifts, one of $24,000.  Two times

$12,000, which went to my wife and Ellen's

husband, and then a couple weeks later, the

funding of the 529 plan of 240,000.  Even though

those two gifts I just mentioned predated the date

of the Trust, I didn't feel it was fair to exclude

them because we had already had that meeting and

decided what we were going to do, this aggressive

gifting program.  So I included that in what I

gave Steve's office as the equalization amount.

The backup documents, of course, the January

statements from Stephens, and I think a couple

years before that when he was at Morgan Stanley.

So if you got the January statements in each of

these years, you would see doling out of $12,000

to Elizabeth Brooker's account at Stephens drawing

out to Beacham Brooker's account at Stephens,

drawing out to Arthur Corontzes, and then the only

unusual one would be a check to my wife Beth

because she had no account at Stephens.  But that

would also be shown on that statement.  So it was

simple.  I didn't consider it even though I'm sure

it is discretionary either with my mother or
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

BY MR. GRIFFIN:  

Q Mr. Brooker, it's your understanding of this

Exhibit No. 1 that you have in front of you, the

gift amounts starting 1/09/2008 times two, 13,000

times six, et cetera, are you saying those are the

gift tax exclusion amounts?

A Yes, it would be 12,000 times two, that's correct.

Q Okay.  Well, so -- and you said you went back to

source documents -- I guess, let me ask you first.

Did you prepare this document or was this

something that Mr. Johnson's office prepared?

A Mr. Johnson's office.

Q And you provided who what underlying source

documents to prepare Exhibit No. 1?

A I don't know.  I would imagine it would've been an

email or maybe it was on a telephone call, but

what I was saying is the evidence of it would be

the Stephens statements.

Q So did you provide an email or telephone call

giving this information and they just recorded it?

A Yes.

Q And at the time you gave this information, were

you working off the Stephens statements?

A I think what I did was I may have called Bill

Sellers and said I know that I gave these tax
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exclusion amount each year to each of these

people, what was the tax exclusion amount, and

then conveyed that information.

Q So you just took what you understood to be the

maximum exclusion amount per person, and that's

the information you gave Mr. Sellers?

A That's correct, yes, sir.

Q So that I understand, there's no tuition payments

to Hammond over and above the maximum exclusion

amount in Exhibit No. 1, right?

A That's correct.

Q You had two children went through Hammond?

A Yes.

Q Did your mother pay their tuition?

A Yes.

Q The entire time?

A Yes.

Q When did your oldest daughter graduate from

Hammond?  Do you remember?

A No.

Q How old is she?

A She's 26.

Q So let's say she graduated eight years ago, that

should be 18, that would be 2011?  Does that sound

about right?
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A 2010, 2011.

Q So from -- so from all of 2008, 2009, 2010, 2011,

your mother would've paid full tuition for your

oldest daughter?

A Correct, as she had since the first grade.

Q And as well as your second daughter?

A Correct.

Q Paid full tuition all the way through?

A Correct.

Q What about Ellen's children?  Did your mother pay

full tuition to Hammond all the way through for

them?

A The same, yes, sir, that's correct.

Q And none of those tuition payments are showing up

on Exhibit No. 1, correct?

A That's correct.

Q Are you aware whether your mother gave, like, some

big scholarship or donation to Hammond or Hammond

Foundation?

A I'm not aware, no.

Q You did take the position in your deposition that

the 240,000 should not be included in the

equalization?

A That's correct, because it predated the Trust, and

the Trust is the first equalization clause and
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then in her estate documents.

Q And you did take the position that the other

entry, 24,000, on this exhibit, should not be

included?

A That's correct.

Q And you never wrote a check to Julia for any

amount of money that you considered not to be in

dispute for her catch up provision?

A No, I didn't.  At that time, Julie was represented

by David Siddons, the estate was represented by

Steve's firm, they were communicating.  I was not

to communicate with David Siddons directly.

MR. GRIFFIN:  That's all the questions I

have.

MR. SOWELL:  Nothing for me, Your Honor.

THE COURT:  Just a couple.  

- - - - - 

EXAMINATION  

BY THE COURT:  

Q Mr. Brooker, the numbers that you sent to

Mrs. McMahan and either Mr. Johnson in either an

email or a letter or a phone call, the numbers

that you gave, when did you give them?

A Let me explain, Your Honor.  It's a bit

embarrassing.  I kept my emails at my former
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Q And you weren't asked to do that?

A I was not.  In May of 1997, I lived in Arlington,

Virginia, and I was not dealing with this sort of

family thing.

THE COURT:  Mr. Sowell, again, I apologize.

Anything?

MR. SOWELL:  Nothing else.

THE COURT:  Mr. Griffin?

MR. GRIFFIN:  I don't have any questions.

THE COURT:  Be very careful stepping down,

sir.

MR. SOWELL:  The defendant calls Bill

Reynolds.

Whereupon, 

William Reynolds,  

being duly sworn and cautioned to speak the truth, the 

whole truth, and nothing but the truth, testified as 

follows: 

- - - - - 

EXAMINATION 

BY MR. SOWELL:  

Q Mr. Reynolds, state your full name.

A William M. Reynolds, III.

Q Are you a lawyer in the firm of Todd & Johnson?

A I am.
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Q Have you been one for several years?

A I've been one since October of 2000.

Q Were you primarily trained by Albert Creswell

Todd, III?

A I was.

Q And you've continued as an estate planning lawyer?

A Yes.

Q Since then?

A Yes.

Q There was a reference by Mr. Griffin, I don't know

which exhibit it is, but I've got a copy of it, it

has a 10/15/2007 time entry, BRIII.  Is that

William Reynolds, III?

A That's me.

Q What is the date on that statement?

A 10/15/07.

Q What does the time entry say?

A "Inner-office conference with Steve Johnson to

discuss equalization provision.  Proof, revise,

edit the same."

Q What were your conversations with Steve Johnson?

A Well, just to give you some background, Steve and

I bounce provisions, drafting provisions, ideas,

off each other a good amount of time, and he came

to me and asked me to review the equalization

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 Jul 10 2:10 P

M
 - R

IC
H

LA
N

D
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2019C

P
4003582

ROA 479



   182

T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

provision that we've been discussing today.

Q Did you do that?

A I did that.

Q What did you conclude from reviewing that

provision?

A I thought it was appropriate for the circumstances

that I knew about.

Q And what circumstances did you understand before

you had that conversation?

A I knew that Janet Brooker had a fairly large

taxable estate.  There was an attempt, pretty

aggressive attempt, to give nontaxable gifts, but

also an attempt to equalize for Julia Brooker.

And so that was the context I looked at the

provision for.

Q Was there ever any discussion with Steve about

equalizing these payments going backwards?

A No.  He basically told me this is a -- because

we're starting this aggressive gifting program,

and of course, annual exclusion gifts, gifts for

tuitions, for medical payments, are really the

lowest hanging fruit in estate planning.  There

was never any discussion about retrospective or

looking back.  I think, at least in my experience,

if you look back, you gotta start somewhere.  And
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if they had decided to look back, Steve would have

asked Mrs. Brooker what were the gifts you've

given thus far; let's start with an amount or

let's write a check to even up Julia.  But that

was never part of the discussion between Steve and

I.

Q Looking at this document, which is the Trust

Agreement, and we're looking here at the board,

which is 2(a), is there any reference in there to

a starting date for looking backwards?

A Well, the date that he references in 2(a), says,

"From the date of this Trust forward."

Q Right.  Which was October of 2007?

A Right.

Q Now, you've heard the arguments Mr. DuRant made

about (a)+(b).  What you think is the proper

interpretation and what did you think then was the

proper interpretation of (a), (b), and (c)?

A Well, when I first looked at it, reading the first

paragraph number 2, the main paragraph, it shows

what Janet's intent was.  It was clear that she

said Julia's not married, she doesn't have

children; Ellen's married and has children; Beach

is married and has children, and we want to

equalize going forward.  And (a) says to determine
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the gifts made to Ellen's family and to Beach's

family for the purpose of equalizing under

paragraph number two, and then apply five percent

and add the result of (a) and the result of (b)

and come up with a sum.

Q Is there anything in (a) that implies or imports

to you that the gifts to Ellen's family and the

gifts to Beach's family should be added together?

A No.  And if you were to read it that way, it

wouldn't comport with 2, the main paragraph of 2,

which says to equalize.  And it wouldn't comply

with (a), which says determine the lifetime gifts

between the two.

MR. SOWELL:  Thank you, that's all I have,

Your Honor.

- - - - - 

CROSS EXAMINATION 

BY MR. GRIFFIN:  

Q You spent 15 minutes looking at this?

A I did.

Q It says, "From the date of this Trust forward, the

trustee shall determine the date and the amount of

my lifetime gifts made to the Settlor -- "

THE COURT:  "by"

Q -- "by the Settlor to the issue of Ellen Corontzes
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Attorneys, come on, please.

[Off the Record] 

THE COURT:  We're back on the record.

Mr. Brooker is back on the witness stand.  

- - - - - 

FURTHER EXAMINATION (Beacham O. Brooker, Jr.) 

BY THE COURT:  

Q I think I confused you, sir, so I'm going to

apologize.  The concept here is I'm trying to

understand a family dynamic that is complicated in

the sense that this is not the only estate

document that drove or led the way from '07 to her

death.

So when this Trust is created in '07, are you

aware of this Trust?

A Yes, I was there when it was signed.

Q You were there when she signed it.  I know it's

initially funded with a dollar.

A Yes.

Q And at the time of your mother's signing this

Trust document, you are also being made the power

of attorney?

A Correct.

Q Is that correct?

A And Trustee under the Trust.  Personal
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Representative of the Will, Trustee under the

Trust, is what I --

Q So you're wearing a lot of fiduciary hats?

A Yes.

Q A lot of things that can get confusing, I get.

When your mother, from the '07 Trust forward, did

she continue to personally give lifetime gifts?

Personally.

A Without my knowledge, I wouldn't know.

Q Without your knowledge, you wouldn't know?

A I mean, if she gave --

Q Let me explain where I'm coming from.  You're

given a directive here.

A Correct.

Q As the Trustee, you are to determine any lifetime

gifts, and you can see from '07 forward or all the

way back in '97 forward, that's not the point

right now, you have to know what she, she's the

Settlor, gave to your wife, Ellen's husband and

all of the grandchildren.

A Correct.

Q So you're given that directive.  And the Trust

isn't funded until her death, yes?

A Correct.

Q So you're looking for gifts she made from other
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sources.  Did you do that?

A Yes.  And the only liquid account she had at the

time of her death, or after the time of her death,

were an account with Stephens of the Janet B.

Brooker Estate, an account with Stephens,

Incorporated of the Janet B. Brooker Revocable

Trust, which then becomes irrevocable.  There was

an IRA, I think at Stephens.  Plus a checking

account at First Community Bank.  Upon death, I

put together -- I knew that each year, I would

instruct Dino Corontzes to transfer out 14,000, or

whatever the death tax exclusion amount was in

January of that year to each of the children,

grandchildren and spouses.

Q How are you directing him to do that?  As her

power of attorney?

A I don't know if I thought about that.  I knew that

I was instructed --

Q Well, you're not doing it as a trustee because

there's no money in the Trust.

A Correct.

Q So how are you directing Dino to do that?

A From whatever funds that he had on account for my

mother.

Q As her power of attorney, as her agent under this
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Power of Attorney?

A I think you're asking me for -- I didn't think

about that at the time, so I wouldn't want to

testify that hey, I'm calling you as -- but he

would confirm that I had the authority to do it

and I know that he had the Power of Attorney on

file.

Q Who is he?

A Dino Corontzes.

Q Well, he's not here to confirm that.  You don't

know how you acted or how you captured what your

mother gifted?  Did your mother continue to gift

herself?

A I don't think so, no.

Q You don't think so?

A No.

Q So did you continue to gift as her power of

attorney?

A Yes.

Q You're acting like that's a question when you say,

"yes," like you're not -- You've been given a

responsibility here.

A Right.

Q And it doesn't sound like I'm confident and that

you've gone and looked.  That's your job.  Are you
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believing that the lifetime gifts are only the

gifts reported on these gift tax returns?  You're

not gonna include tuition or anything else she

gifted?

A No, I'm taking the annual gifts that she made to

children, grandchildren, spouses --

Q Did she make them or did you do it on her behalf?

A They come from her assets, from her estate.  I

would make the phone call to Dino Corontzes and

say transfer from her assets that you're holding

this amount --

Q As her agent?

A As her agent.

Q Did you pay the tuition for all the kids as her

agent?

A That was from her checking account.  I think in

the later years I had signatory authority on the

checking account and I would sign the checks.

Q So from '07 forward, does she ever make those

checks out to Hammond?

A Does she sign them?  No, I believe it's probably

my signature on the checks.

Q So you're making an independent decision to

continue to do that as gifting on her behalf?

A That's correct.
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a l .

DAY TWO - Thursday, February 7, 2019 

- - - - - 

THE COURT:  We're back on the record in the

trust matter regarding Janet B. Brooker,

2017-GC-40-36.  I need to acknowledge that we've

actually had a day and about a half break in an

effort to verify -- and attorneys, please know

that you're welcome to clarify or correct what I'm

saying -- in an effort to make sure all bank

records have been reviewed, obtained and reviewed.

I believe that Mr. Griffin and Mr. Sowell, you

both agree that has happened.

MR. GRIFFIN:  Yes, Your Honor.

MR. SOWELL:  Yes.  With the exception of now

these First Community Bank records, which would

touch upon these baby gifts, we call them corn

dogs, $45 gifts.  Those have not been completely

reviewed because we haven't had time, but we're

satisfied.  If the Court's not, then we will

review.

THE COURT:  Let's be clear on what that

means.  Mr. DuRant, who has testified and is

available and here today, did review those

records -- 

MR. SOWELL:  Yes.
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not had time to go back and pull each of those

out.  I need to actually -- I think I actually

have to get to Morgan Stanley, which my

brother-in-law who manages this no longer works

for.  If they've kept them, I'm going have to beg

for them.  I have not gone through page by page

the First Community bank statements over these

seven years, I think it's some 11,000 pages of

documents, to pull out these gifts.  There are not

many of them that come from the First Community

Bank that were made out of the account of First

Community Bank.  But, in other words, there are

very few needles, but it's a huge haystack.  I

would have to go through tons of pages of papers

scrolling down to find those actual canceled

checks.

Q But you've seen Mr. DuRant's report.

A I have, yes.

Q Is it, with respect to a review these records,

acceptable to you?

A Yes, it is.

Q And so, these numbers you've got in here, they are

taken from the records, but also confirmed by

Mr. DuRant's report?

A Correct.  With a difference of 24,000, which he
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found, which I have not been able to locate.

$24,000.

Q So you do not know what that discrepancy is

attributable to?

A I've worked on it all morning; I can't find it.

Q So your report, your chart in response to the

Court's email request of a couple days ago, is

satisfactory to you, except for you cannot discern

where that $24,000 difference is between your

numbers and George DuRant's numbers?

A That's correct?

THE COURT:  More or less?

Q Is it more or less?

A Mr. DuRant had 768,000.  My calculation was

744,000.  So roughly 24,000, a little bit more

than 24,000 difference.  Which seems to suggest to

me they were two $12,000 gifts that were either I

didn't pick up or he double counted and we're

still working on it.

MR. SOWELL:  Those are the discrepancies

between George DuRant and Mr. Brooker.  Now, if

you want us to, Mr. Brooker can go get those First

Community Bank statements.  They're in that thumb

drive.

THE COURT:  I'm about to say, you have them.
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MR. SOWELL:  We have them, but we haven't had

a chance to review in sufficient time.  If you

want us to do it, we can do it, but, personally, I

don't think we need to because Mr. Brooker agrees

with Mr. DuRant except for $24,000.

THE COURT:  Do you want to ask him anymore

questions?

MR. SOWELL:  No.

THE COURT:  Okay.  Mr. Griffin?  

MR. GRIFFIN:  I'm in October 2016 emails, can

I look through?

THE COURT:  Yes.  Here's some things that I

am wanting to know.  There are three entities that

he or his mother banked with:  Stephens, Morgan

Stanley, and First Community.

MR. SOWELL:  Correct.

THE COURT:  No other banks?  No other --

MR. SOWELL:  As I understand it, that's the

universe.

THE COURT:  Well, that's for him to answer,

right?

MR. SOWELL:  I can ask him.  

BY MR. SOWELL:  

Q Is that the universe?

A That is.  Given that there were several accounts
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at Stephens.

Q So several accounts at Stephens, First Community

and the other brokerage, that is the universe

places from which gifts would derive?

A That's correct.

MR. SOWELL:  They're all on that thumb drive

that is Exhibit No. 8.  They're all there.  The

issue is that Mr. Brooker has not had sufficient

time to review all of those, but we are willing to

accept Mr. DuRant's numbers with the exception of

this difference, distinction, whatever, of

$24,000?

THE COURT:  Power of attorney?  When he

began?

BY MR. SOWELL:  

Q Okay.  When did you get the power?  I think it was

the same time that you got the Trust created, was

it not?

A I believe it was the same date as the Trust was

signed I was given power of attorney.

Q October of 2007?

A October 16, 2007.

Q So you got the power of attorney then?

A I did.

Q When did you begin to exercise it?
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A Well, I don't know if I can say I ever did rely on

that.  It was on file with Stephens.  And when I

asked for a withdrawal, I guess they might have

used that as evidence of my authority, but I was

actually just helping my mother by making these

gifts pursuant to her instructions in the Trust

Agreement.  I was a signatory on her First

Community Bank checking account; she filled out

the card to do that, so.  As far as acting as

power of attorney under the terms of the Power of

Attorney, I guess you could say I did, but I don't

think I actually needed to because I was carrying

out her wishes for any transaction I made.

Q Now, every time you made a gift to children, and

I'm talking about you, Ellen or Julia, were they

equal?

A Every time my mother would make a gift to a child,

yes, they would be equal with the exception of

some small birthday gifts.  There were two

children each of Ellen and myself.

Q I'm talking about the gifts to the children:

Yourself, Julia, and Ellen.  Anytime they were

made by your mother or by you through the POA,

were they equal?

A Yes.
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MR. SOWELL:  That's all I have.

THE COURT:  Mr. Griffin, are you ready?

- - - - - 

FURTHER EXAMINATION 

BY MR. GRIFFIN:  

Q To understand Defendant's Exhibit No. 7 that you

have in front of you, how did you create this

document?

A I started with Mr. DuRant's chart, his exhibits.

Went through that mainly, then I would cross check

that with the chart that's in exhibit on the

annual exclusion gifts that came from

Mr. Johnson's office to make sure.

Q Let me make sure we've got that.  That's -- it's

attached to Defendant's Exhibit No. 4.  Is that

the document?

A Yes, sir.

Q And that's -- and so Defendant's Exhibit No. 4,

had a total of annual exclusion gifts of 852,000.

Is that correct?

A Yes, sir.

Q And then Defendant's Exhibit No. 4, adds interest

on the 852,000 from the date of the annual

exclusion gifts up until April 16, 2015.  Is that

right?
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A I think so.

Q And what was the significance of April 16, 2015?

A That's when that was created by Steve Johnson's

office to my understanding.

Q And so when some representation is made that

Ms. Julia Brooker had the opportunity to accept

this proffer in May of 2016, she was not receiving

interest up until the end of May '16, it would've

only been through April 16, 2015, right?

A Correct.

Q And that's 18 months worth of interest at five

percent?

A Yes.

Q Now, the document you brought today after working

all day yesterday has total gift amount of

$1,068,565.  Is that right?

A Yes.

Q So that's, by my math, is a little over $200,000

more?

A Correct.

Q Do you know where you found that $200,000?  I

mean, what's in that 200,000 number?

A The Judge instructed us, I don't know if it was a 

ruling, that the tuition paid by my mother to

Hammond would be included in post-2007 gifts.
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Q And that number's about 80,000, was it not?

A No.  I don't --

Q Anyway, that's in Mr. DuRant's report.  So in

addition to the Hammond tuition, was there

anything else that makes up the difference?

A There were the smaller birthday gifts from time to

time.

Q Did you find those in those investment statements

or were those in Mr. DuRant's report?

A I used Mr. DuRant's numbers.  I found a lot of

them in the few checking accounts I was able to

get through First Community.

Q So, essentially, your basic gift amounts are --

materially match for this period of time.  When

you did the interest calculation, to bring us up

to today, can you tell us how you did that?

A Yes, sir.  If you look on the chart, I have a

number of days column labeled Number of Days to

5/31/2016, and Number of Days to Current Date.

For the annual exclusion gifts, I would use the

number of days to 5/31/2016.  Of course, in both

cases, beginning with the date of the gift or

transfer itself.  For the Hammond tuition payments

and deposits, I would use the number of days to

current date and multiply that by the daily
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MR. SOWELL:  There it is.

THE COURT:  May I see it?

BY MR. SOWELL:  

Q One more question, Mr. Brooker, make sure we're

straight on this.  Bill Sellers who was engaged by

the estate to look into these stock accounts at

Stephens and the other place, he concluded there

were no missing shares.  Is that correct?

A I think that's correct, yes, sir.

MR. SOWELL:  Your Honor, we'll find out when

that was and submit a stipulation.  We'll write it

up and send it to the Court for that date.  Does

that suit you?

THE COURT:  Well, I think it's a pertinent

piece of this that shuts the door on -- Let me

make sure everyone understands.  I believe

Ms. Brooker's asking to see records to verify the

number she's being offered or that are being

discussed is valid.  

MR. SOWELL:  Understood.

THE COURT:  If she wants to see them to

support and help her make a decision, that's good

sense, that's logical, that's a good

business-minded person.  So I'm not going to stop

the interest until I see her questions being
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resolved because I think seeing, asking for access

is relevant.

MR. SOWELL:  Just remember, Mr. Brooker's

testimony is that she was given access to those

accounts.

THE COURT:  Not until after August of '16.

MR. SOWELL:  True.

THE COURT:  Okay, well now we are moving from

May of 16, which I was led to believe was some

kind of drop dead timeframe to now August of '16.

And by his own testimony, October of '16.

BY MR. SOWELL:  

Q May I ask this question?  Mr. Brooker, do you know

approximately when Julia Brooker was given access

to those stock accounts that Dino had worked from?

A I do not.

Q Was it sometime in 2016?

THE COURT:  It's after August of '16.

Q Sometime shortly after August of 2016 when she was

making inquiry?

A I don't recall.

MR. SOWELL:  Thank you.

THE COURT:  So, when in your mind,

Mr. Brooker, did she reject with finality your

offer of 525?
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gifting, only after the Trust creation or from

some arbitrary timeframe that I haven't put my

mind around, but I think I heard at some point it

may have been sometime in 1997.  Still don't know

that.  That is something I'm, in my mind, still

having to decide.  The third piece is how it's

calculated.  Is it the larger of the two gifting

pots as Mr. Johnson suggests, and by pots, I mean

Ellen's family, Beach's family.  Is it the average

of the two?  The two divided by -- the two added

and divided by two?  Or is it the two added

together, always plus interest, but the two added

together without a division into two, without an

average.  That's still in play.  So your

suggestion is that he has not presented evidence

on two and three of my concept of what I'm

deciding?

MS. DURANT:  Yes, Your Honor, I think you

described that very well, the three issues.

THE COURT:  Thank you very much.  And you're

saying, suggesting that I should shut the door on

this and leave it to Mr. Brooker's interpretation

only, that the rest of the litigation should be

ended?

MS. DURANT:  Yes, Your Honor, that you should
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base it on Mr. Brooker's testimony, Steve

Johnson's testimony, and the four corners of the

document itself.

THE COURT:  While I respect your argument,

and at the end of the day, you may win on certain

pieces of that, I think I still must hear a little

bit more information with regard to the timeframe

on the interest, which I think is in play most

definitely.  And I need Mr. DuRant's testimony.

So to the extent that helps at all, overruled.

MS. DURANT:  Thank you, Your Honor.

MR. GRIFFIN:  George is trying to -- he's

feverishly working, so we may --

THE COURT:  I want to hear from your client.

She's got to give me testimony about this interest

offer timeframe.

MR. GRIFFIN:  Sure.

THE COURT:  I think, and you can all disagree

with me, I think everyone was so nervous about her

getting on the witness stand and the dead man's

statute, that you may have missed an opportunity

to get her to deal with this.

MR. GRIFFIN:  Okay.

THE COURT:  So she needs to testify at a

minimum about that.  Ms. Brooker, come around.
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

THE COURT:  I think your question was, and

it's legitimate, what efforts did she personally

make to determine what gifts her mother had made

that met this provision.

MR. GRIFFIN:  Yes.

BY MR. GRIFFIN:  

Q I guess, let's just start here.  You see this

document?

A Yes.

Q At some point in time, did you get a copy of this

document?

A Yes.

Q Did you agree with the numbers on this document?

A No.

Q Why did you not agree with the numbers on this

document?  And when I say "this document," I'm

talking about Defendant's Exhibit No. 1.  And

don't tell me what your mother said.

A Can I tell you what Steve said?  

Q Tell us what Steve said, yes.

A Okay.  The family had two meetings with Steve.

One after my mother died and one prior to my

mother dying.  He brought us in and talked about

that mother was going to exaggerate some gifts,

give more gifts, and that what she was going to do
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

is catch me up at the end.

MS. DURANT:  Again, Your Honor --

Q That's what Steve said, not your mother.

A That's what Steve said.

MS. DURANT:  She said -- and then she said,

"my mother" -- 

THE COURT:  That's already been testified by

Mr. Johnson.

MS. DURANT:  I'm just really, Your Honor, I'm

just preserving the record.

THE COURT:  And I hear you, but I heard her

say that's what Mr. Johnson said to her at the

family meeting.  Did you hear her say that's what

her mother said?

MS. DURANT:  I heard that Mr. Johnson said my

mother said she wants to catch up.

MR. GRIFFIN:  That's certainly not precluded

by the dead man's statute.

THE COURT:  I am hearing that Mr. Johnson has

already testified and told Julia at the very

family meeting he testified about that it was the

intention to catch her up at her mother's death.

MS. DURANT:  Your Honor, Mr. Sowell brings up

a good point.  Mr. Johnson is or was Ms. Janet

Brooker's lawyer, so he is just repeating what his
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

client said.  So I think that also falls on the

teeth of the dead man's statute.

THE COURT:  I'm going to disagree on the

concept that number one, he's already testified to

that himself, and at a family meeting, he is

sharing this information.  He had a family

meeting, which means you have on some level a

waiver of the attorney-client privilege as to the

issues he's talking about at the family meeting

that he had with the family.  The deceased

Mrs. Brooker was there.  So overruled.

BY MR. GRIFFIN:  

Q In the meeting after your mother died, what was

discussed?

A The lifetime gifts and that the lifetime gifts, I

was gonna be equalized with the lifetime gifts

that were given to my brother and sister.

Q Your brother and sisters' children?

A Children, family.  Brother and sister's family.

Children and family.

Q Then when you got this document at some point in

time, you said you didn't disagree with it, but

you didn't agree with it.  What were the parts you

didn't agree with?

A The year that the gifts began.
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

Q And you believe it should go back farther?

A That's what I was led to believe with the

discussions or our meetings with Steve.  That it

was all lifetime gifts to families.

Q So that was a dispute that you had.  And assume

Judge McCulloch determines that this language only

applies from the gifts made in contemplation of

the Trust and then from the Trust forward, that

these gifts on this page, did you get any backup

documentation to support these numbers?

A It took a while.

Q Tell me how you tried to get backup documentation?

A Well, how I tried to?  

Q Yeah.

A Well, I was asking Beach.  Beach, first of all,

called me and said he was ready to settle and, you

know, the equalization clause was gonna be

$300,000.

Q 300,000 was his first number?

A Yes, first offer.  And I said something's not

right here, where did you come up with this money?

And he said that's what we're going to give you.

Q Did he give you any further explanation?

A No further explanation, no documentation, nothing.

So that's when I started meeting with Steve, Bill
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

Sellers, and then finally I ended up hiring David

Siddons.

Q So you started out, your offer under equalization

was 300 some-thousand dollars?

A 300,000 even.

Q So then you had to hire a lawyer?

A Uh-huh.

Q And that was David Siddons?

A Uh-huh.

Q Did you seek to get records at that point in time?

A Yeah, we tried.  We got some, but they were coming

in sporadically.  One page, then another page.

And one record, Dino said he didn't have because

that's the merger of Smith Barney.  I got an email

merger Smith Barney -- well, how did it go -- with

that merger in 2010.  And there was no statement

produced.  David discovered, he said what is this

240,000, and that was on that particular

statement, the one produced.  And then Dino

finally produced the last page with the 240,000 in

it.

Q And so the 240,000 is the 529 contributions?

A Uh-huh.  David found that on some of the gift

taxes.

Q So you had to hire a lawyer; he found the 240?
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

A Right.

Q Up until that point did you know about the 240?

A No, sir.

Q And so then, eventually, the 240 gets put into

this document, correct?

A Yes.

Q Does that take it from 300 to five-something?

A 540, I guess.

Q Right.  And then there was another -- Okay.  Did

you ever get all the Stephens and Smith Barney --

THE COURT:  Hey, hey, hey.  I don't think

that's proper.  He's a potential witness going

back up on the stand.  Come back over here.

MR. SOWELL:  You were talking to me?

THE COURT:  Yeah.

MR. SOWELL:  I just wanted to be sure.

THE COURT:  Okay.

BY MR. GRIFFIN:  

Q Do you know if you ever got all of the statements?

A Probably not.  Probably not from the backups.

Beach and Ellen destroyed them.

Q How do you know they destroyed the statements?

A I watched them do it.

Q When did they destroy the statements?

A When we were cleaning mom's house out.  She saved
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

every statement and they took them and bagged them

and threw them away, burned them.  I assume they

burned them.  Ellen said she could take them to

her house and burn them.

Q Was this after your mother died?

A Uh-huh.

Q Were you there?

A I was there.

Q Did you ask them not to destroy the statements?

A At the time, I didn't know what was going on.  I

mean, you know, we were cleaning out.  But I was

going through while I'm doing all the clothes and

all this and they're in there just going through

all the records and books and statements and . . .

Q Did that raise suspicions in your mind later?

A Absolutely.

Q Once we were hired, did we send subpoenas out on

your behalf to try to get all these records?

A Yes.

Q Because we couldn't get them from any other

source?

A I was not successful getting them by asking them

for -- I went to Ellen one time and I got an email

on that that I asked her to, I wanted to see the

records, and she told me not to give her a pity
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

party.  

Q Not to give you a pity party.

A Not to give her a pity party.

Q Then after you hired us, did we introduce you to

Georgia DuRant over there?

A Right.

Q And has he been working to try to piece all this

together for you?

A He has.

Q And George can testify, have you spent over

$60,000 with George trying to get to the bottom of

this?

A Yes, sir.  And more with David Siddons and Bill

Sellers.

Q Before we filed this lawsuit, the most they

suggested that you were entitled to was $525,000?

A Yes, sir.

Q Did you know when you got this that the Hammond

tuition was not included?

A No.  I was under the understanding Hammond tuition

was included.

Q The Hammond tuition was included in that 525?

A Uh-huh.

Q It was only after you had to spend substantial

sums of money, you learned it wasn't included,
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

right?

A I don't -- I still think it should be.

Q Oh, no, it should be.  I'm just saying -- when you

were handed this -- 

A Oh, it wasn't included.

Q Yeah, you weren't aware that it did not include

Hammond tuition.

A Right.

Q And those were one of the questions you had?

A Uh-huh.

THE COURT:  Can you say what this is.

MR. GRIFFIN:  Defendant's Exhibit No. 1,

which is the chart showing $525,000.

THE COURT:  It's clearly missing on there. 

There's no entry for Hammond tuition, that's

clearly all taxable gift amounts.

BY MR. GRIFFIN:  

Q So it doesn't show up there.  Why did you think it

was included?

A Well, I can't say.  I guess from conversations and

meeting with Steve Johnson.

Q That you were entitled to be caught up for Hammond

tuition?

A Uh-huh.  That that was part of gifting program.

Q So today, after your brother's done some work
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

yesterday, had come up with this Exhibit No. 7,

which shows offering -- well, it shows 561,827,

which would be half of the total gifts and

interest and payment -- interest through May 2016

for the 525, and then the balance of 744,634.  Has

anyone ever offered you $744,000 to -- for your

rights under equalization provision?

A I mean, that's the new number.  

Q Right.

A I don't, I don't -- I can't say.

Q Until today, have you ever -- well, still haven't

been offered it, but today, has anyone ever -- up

till today, has anyone ever offered you anything

more than --?

A I can't say, but I think this was the highest

number that was offered.

Q Was it offered in the form of a check?  Were you

ever given a check?

A No, I was never given any money.

Q Did you understand that if you had accepted

whatever's on that sheet that you would waive any

rights to any more money?

A That's what I was understanding, yes.

MR. GRIFFIN:  Is there anything else you'd

like for me to ask her, Judge McCulloch?
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

your witness.

MS. DURANT:  That's fine.

- - - - - 

FURTHER EXAMINATION 

BY MS. DURANT:  

Q Ms. Brooker, isn't it true that Bill Sellers is

your accountant today?

A Yes, he is.

Q And isn't it true that you have confidence in

Mr. Sellers?

A I can't answer that.

Q Do you remember being deposed by Mr. Sowell?

A Oh, yeah.

Q On September 1, 2017?

A I remember being deposed, but a lot has happened

since that date.

Q Do you remember -- do you want to read your answer

to Mr. Sowell about having confidence in

Mr. Sellers?

A No.  I did at that time, yes.  I mean . . .

Q Do you think Mr. Sellers is an honest man?

A A lot has changed since that date.

Q Ms. Brooker, didn't you and your mother -- or

didn't you take a bunch of trips with your mother?

A Yes, I did.
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

Q Didn't she pay for the flights and hotels?

A For me, yes.

Q Weren't those trips to Peru and the Galapagos

Islands?

A One of them, yes.

Q Wasn't one of those trips to Japan, Bali, Hong

Kong and Indonesia?

A They were.

Q Wasn't there another trip to China and Beijing?

A There were.

Q And wasn't there another trip to Spain?

A I paid for that one.

Q Wasn't there another trip to France?

A Ellen went on that one, too.

Q But your mother paid for it, correct?

A Yeah, she paid for her, too.

Q And another trip to Africa, and you had some

safaris in Kenya?

A That was one trip.

Q But your mother paid for that trip?

A She got me there.  That's about all I'm going to

say.  But she gave trips to the other family

members, too.

MS. DURANT:  No further questions, Your

Honor.
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

- - - - - 

FURTHER EXAMINATION 

BY MR. GRIFFIN:  

Q What trips did she give to the other family

members?

A She gave my brother and his family a trip to

Disney World.  She gave my sister a trip to, with

us, Ellen didn't go at the same time, but she gave

a Paris trip to France.  She also went with us to

Hawaii.  Mom gave Beach's children and Ellen's

children and Ellen a trip out west to the Grand

Canyon and Yellowstone and the forest and all the

national forests.  Those are just some of them I

know.

Q Did she treat everyone roughly evenly when it came

to giving trips?

A For my understanding, yeah.

MR. GRIFFIN:  That's all I have.

THE COURT:  What a lovely mom.  Step down.

You're all fortunate.

THE WITNESS:  Yes, we are.

MR. GRIFFIN:  I don't know where Mr. DuRant

is.  Can I check with him?

[Off the Record] 

MR. GRIFFIN:  Speaking with Mr. DuRant, he
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

I don't want to go.  Can he have this, please?  Do

I need to make a copy of this for you?

[Off the Record] 

THE COURT:  Mr. DuRant, just help me a

second; I really am just needing some help.

 

- - - - - 

FURTHER EXAMINATION (George DuRant) 

BY THE COURT:  

Q So Mr. Brooker, his first entry date is

September 26, '07, which is capturing some of the

things -- well, hold on.  I also need

Mr. Johnson's.  Can he have this, please.  Defense

1, Plaintiff 6, and Defense 7.  Defense 1,

Petitioner's 6.  So what I see, Mr. DuRant, is

that the September 26 entry of 24,000 is the first

two entries of Mr. Brooker, these two 12 numbers.

Are you with me so far?

A I am.

Q Then the next entry of Mr. Brooker is the four

60,000s, which is your 240.  On your after

October 15, 2007 numbers, you've added at the

bottom the 240?

A That's right.

Q But you didn't yet include the 24.  Which I want
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

you to do.  Did y'all follow me on that?

MS. DURANT:  Your Honor, are you talking

about the 24, the two 9/26/07 entries?

THE COURT:  Yes.

MS. DURANT:  Okay, thank you.

BY THE WITNESS:  

A Your Honor, you want me to add that on this?

Q Yes, sir.

THE COURT:  Let Mr. Brooker come sit beside

somebody that's got these numbers.

MS. DURANT:  I think I've got them all.

THE COURT:  Come sit beside Ms. DuRant.  So

the 24 is included in Mr. Brooker's, but it wasn't

included in his add-on earlier.  So I wanted to

add the 24 into his calculations.  It's going to

get funky.

MS. DURANT:  Uh-oh.

THE COURT:  There are gonna be some findings

on what's to happen, so if you want to capture it.

MR. SOWELL:  I have delegated Ms. DuRant.

THE COURT:  Well, she's also trying to hold

numbers, so somebody over there with a pad and

pen.  Ready?

BY THE WITNESS:  

A I've done that.
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a l .

Q So as I see it, Mr. Brooker included the 240 and

the 24 in his calculation initially that this 525

number should go to his sister Julia.  You with me

so far?

A I am.

Q So in the concept of when interest on this

particular amount of money should or shouldn't end

as Mr. Griffin has argued, that interest

calculation of the number 525 and what it includes

is going to matter.  And then, of course,

everything else.  And by everything else, I mean

everything else of your number.  So backing out

the 240 and the 24 from a certain pot of money for

interest and the 525 number for a certain pot of

interest.  And I might be saying it in a way that

that's not how you're actually going to have to

calculate it.  But that's my concept.  I see that

this 525 number and the communications and the

testimony so far ends at a certain date.  In

question was initially May, and now I'm taking

that all the way to the end of August.  That is

going to be one of the findings.  While there is

no specific testimony of when she said no, that's

as close as it's going to get, because I know she

got these numbers, she's told me that.  She
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a l .

deserved to get bank statements, I agree with her.

I believe she got all the information she could

have possibly gotten if she wanted to get it.  I'm

ending it at the end of August.  So that will be

one of the findings.

MR. SOWELL:  August 31?

THE COURT:  August 31.

 

BY THE WITNESS:  

A 2016?

Q Yes, sir.  Everything else that is in your number

is through today.

A So would that be the same as saying if I accrued

interest at five percent on everything, and then

did a credit for interest on $525,528 from

September 1, 2016 through today, that would be the

easy way to do it, as I understand what you're

saying.

Q Yes.

A I believe I've got that calculation.  Did you get

that back to me?

MR. GRIFFIN:  Yes.

[Off record discussion] 

MS. DURANT:  These two $12,000, they should

be segregated for each family.  One is for Ellen
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J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

and one is for Beach.  Only one should go towards

Mr. DuRant's analysis, is what I'm understanding.

THE COURT:  Well, then you can make the same

argument all the way down.  That's not correct.

Then we're gonna divide 240 when you divide, if

you divide.

MR. GRIFFIN:  Correct.

MS. DURANT:  Can we just lodge that

objection?

THE COURT:  I'm not even sure I understand

what you're saying.  Say it a different way so I

can understand it, what you're objecting to.

MS. DURANT:  My understanding is what you're

instructing or asking Mr. DuRant to do, is to add

24,000 into his figure and also all the future

scholars money.

THE COURT:  Well, just to say it again,

because I don't know if that's what -- exactly

like that.  In Mr. Brooker's offer to his sister

in this document that supports it, 24,000 and 240

are included that were not included initially in

Mr. DuRant's after October 15, '07 numbers on this

graph.  Which is a summary of this other chart.

The bottom on the handwritten, he starts adding

the 240.  He never added the 24.  What I am asking
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J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

him to do is, because Mr. Brooker included the 24

and the 240 in his offer number to his sister, to

back that out of the calculation of interest.  I

think it's when you divide if you divide.

MR. GRIFFIN:  I think if she sees this.  So

that's the gross number and that's cutting it in

half, and that's the credit for the interest.

THE COURT:  These numbers --

MR. GRIFFIN:  So he cuts it in half.

THE COURT:  -- don't change based on who got

a higher family amount.  Not on this chart.

MS. DURANT:  I'm with you.  I think what

Mr. Brooker is saying is that, if I could -- is

that on his initial offer, the 24,000 and 240 were

ultimately divided in half.

THE COURT:  Right, I got it.

MS. DURANT:  Okay.

THE COURT:  The reason they were easily

divided in half is because no family was different

on this chart.

MR. GRIFFIN:  I'm going have to reprimand

Mr. DuRant, he came out a little lower than

Mr. Brooker.

THE COURT:  What are you talking about, Mr.

Griffin?
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J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

MR. GRIFFIN:  I don't know what I'm talking

about really.

THE COURT:  Did he just give you the

calculation that I just asked him to do?

MR. GRIFFIN:  Uh-huh, I'm giving it to you.

THE COURT:  That's what this is?

MR. GRIFFIN:  Yes.

THE COURT:  Thank you.  

MR. GRIFFIN:  That's why I'm going to

reprimand him.  Here's this sheet.

BY THE COURT:  

Q Help me out.  Who created this?  This is your

typing?

A Yes, Your Honor.

Q I'm a little lost, to be honest.

A May I come up and show you, Your Honor?  

Q Yes, and the attorneys need to come too.  It's

confusing when somebody's breathing down your neck

it's even harder to calculate.  Being asked to

calculate on the witness stand is most

complicated.

A Let me go check that.

Q You want to just take a moment and let's just go

off the record.

[Off the Record] 
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

F e b r u a r y  5 & 7 ,  2 0 1 9
J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

THE COURT:  Mr. DuRant, have you had enough

time.

MR. DURANT:  I have.

THE COURT:  Do y'all have copies of this?

MR. GRIFFIN:  Yes, we do.

THE COURT:  I'll just let you lead us through

it.

BY THE WITNESS:  

A Okay, I'm looking at what was Plaintiff's six, and

at the bottom I've added the September 26, 2007

24,000 transfer.  And I've also added the interest

on that of $13,643.84 for a total addition of

$37,643.84, which brings my total of interest and

gifts since October 15, 2007, plus the additional

24,000, $1,528,398.97.  Now, the second page is

I've computed a credit on the interest using the

$525,528.08 amount shown on Defendant's number

one.  I've computed that interest credit from

August 31, 2016, through February 5, 2019, 888

days, five percent annual interest for a total of

$63,927.25.  I've subtracted that 63,000 from my

total interest and gifts, Plaintiff's six,

$1,528,398.97 minus $63,927.25 is $1,464,471.72.

One half of that amount is $732,235.86.

THE COURT:  Do you want to ask him any --

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 Jul 10 2:10 P

M
 - R

IC
H

LA
N

D
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2019C

P
4003582

ROA 521



   278
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a l .

MR. GRIFFIN:  No, Your Honor.

MS. DURANT:  No, Your Honor.

THE COURT:  Based on my directives to him,

you believe in his calculation; I certainly do.

MR. GRIFFIN:  Yeah.

THE COURT:  Do you want to direct him to do

it any other way?  I know you want to direct him

to do it legally a different way.

MR. GRIFFIN:  I'd point out this number is a

little lower than what Mr. Brooker has brought to

court.  Mr. DuRant can't really reconcile it here

and now, but.  So his number's about 12 grand

lower than what Mr. Brooker brought.

THE WITNESS:  I rely on my numbers.

THE COURT:  I believe Mr. DuRant's number.

MR. GRIFFIN:  We'll take the higher number if

it comes down to equity and all.

THE COURT:  I will recognize that he has

additionally done the calculation on your concept

of things.  

MR. GRIFFIN:  Right.

THE COURT:  So if you want to make that an

additional exhibit.

MR. GRIFFIN:  I think's it's fine we'll just

keep it Plaintiff's six.
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
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J u l i a  B .  B r o o k e r  v .  B e a c h a m  O .  B r o o k e r ,  J r . ,  e t
a l .

THE COURT:  This certainly needs to be --

MR. GRIFFIN:  Sure.  Let's mark that.

THE COURT:  This yellow paper.  So if you'll

get both of these into evidence.

MR. GRIFFIN:  Yeah, we'll mark them

separately.

THE COURT:  Don't you have them in your hand?

MR. GRIFFIN:  I have copies.

THE COURT:  Right.

MR. GRIFFIN:  So let's make this the next

exhibit.

(Whereupon, Duplicate P-Exhibit No. 6

was introduced as Petitioner's Exhibit

No. 16.)

(Whereupon, Handwritten Calculation was

introduced as Petitioner's Exhibit No.

17.)

MR. GRIFFIN:  So the revised Plaintiff's six

is now Plaintiff's 16, and this handwritten

calculation will be Plaintiff's 17.

THE COURT:  Questions?

MS. DURANT:  No, Your Honor.

THE COURT:  Questions?

MR. GRIFFIN:  No, your Honor.

THE COURT:  Thank you so much.
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
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a l .

MR. DURANT:  Thank you.

MR. SOWELL:  No questions.  I did want to

say, though, since he's testified subsequent to

our motion for a directed verdict, that we would

renew our motion for directed verdict on the

ground that the only reasonable inference to be

drawn from all the evidence and testimony is that

our construction and interpretation of the Trust

document paragraph two is the only reasonable

construction.

MR. GRIFFIN:  Your Honor, there's -- you

can't have extrinsic evidence to alter the plain

terms of the agreement.  I understand there may be

some ambiguity in what lifetime gifts mean and

when they began, and I understand you allowed

evidence on that.  But to read in to the language

of that equalization clause the mathematical

formula espoused by Mr. Johnson is rewriting the

whole clause.  I mean it clearly says you

determine the amount of gifts for the issue of

Ellen Corontzes and Beach Brooker as well as their

spouses, then to the amount specified from the

date of the gift you add five percent.  And then

it says the sum of (a) and (b) above shall be

distributed.  You can't rewrite that.  They wrote
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it.  And the issue is what did Mrs. Brooker intend

when she signed it?  And there's been no

testimony.  There's testimony what Mr. Johnson

intended when he wrote it, but you can't read this

and in any way glean that this intent here is you

take the greater of these two pots and you add

five percent and you compare the two and that's

what she gets.  Now, it says equalization

distribution.  And I think it's important to look

at it in the whole context.  And as Mr. DuRant did

the lifetime gifts, we know that before the date

of this agreement, depending on how you do the

240, but it's pretty much equal.  Before it was

either 700,000 or 900,000, depending if you do the

529.  Before the date of this.  After the date,

it's 800, we now know it's over a million.  But

what's interesting is before and after they're

pretty much close to the same.  And so you do get

to equalization if you sum (a) and (b).  If you

take into account lifetime gifts, not just gifts

given after the date of this.  And so the question

is what does Mrs. Brooker intend?  And the only

thing we can say is she signed this document, she

had to read it like the rest of us.  And she had

to know that before the date of this agreement,
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that she'd given away some 800 to 900,000, not to

the brothers and sisters, but to the spouses and

grandchildren.  And that you do get equal in this

case.

MR. SOWELL:  Nothing further from me.  

THE COURT:  All right.  I'm under advisement,

thank y'all.

MR. SOWELL:  Thank you.

MR. GRIFFIN:  Your Honor, I will submit a fee

affidavit and cost affidavit.

THE COURT:  You need to do that.

- - - - - 

(Whereupon, there being no further

testimony, the proceeding concluded at

4:42 p.m.)
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