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ISS5UES ON APPEAL

DID THE ADMINISTRATIVE LAW JUDGE ERR IN HIS FINDINGS THAT
APPELLANT TS ONLY - ENTIZEED. 7O ADDITIONAL PAY -OWED PFOR - 'THE
PREVIOUS TWO (2) PAY PERIODS PRIOR TO NOTIFYING THE DEPARTMENT OF
ITHE PROBLEM WITH HIS PAY THROUGH THE ARTSM ON JUNE 28,2023,
PURSUANT VEO -SEDC POLICY ADM=—15- 1331217

STATEMENT OF CASE

This watter appeared before the South Carolina Admianistrative
Law Couct pursuant to an appzal filed Dy Booby
Gibson,Jc.(Appellant), an 1inmate incarccecated with the South
Carcolina Department of Corrections (SCDC). In his appeal before
the Administcative Law Court, he assecrted that the Depactment was
paying him less than Gthe prevailing waye as required undec
Tocrrcence v. South Carolina Depacrtment of Cocrrections,433 S.C.

633,861 S«E.2d 36(CE-App:L 2021 )., and South Carolina Code

J
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§24-3-430, and is seeking to be paid ovack pay for wock perfocmed
in the prison industries proygcain. The Administcative Law Court
found that Appellant is entitled to the statutocy prevailiang wage
under sectlion 24-3-430(D) of the South Carolina Code as defined
in Toccence, but that he 1s only eatitled to recelive back pay for
the previous twOo pay peclods befoce June 26,2023, 1ia accocdaance
with SCDC Policy ADM-15.13 section 12.1. The Court remanded ‘the
watter back down to the Depactwment and yave it a ainety (90) day
deadline to calculate and cewlt to appellant the addltional pay
owed undec the prevalling wagye statute 5.C.Code Ann.yl4-3-430(D)
for the.two pay perliods pecior to June 28,2023.

PROCEDURAL dlSTORY

On June 28,2023, Appellant filed an Automated Request To Staf:f
Meuwber (ARTSM) askiny why he did not ceceive prevalling wayes foc
his work in the proycam. On June 29,2023, Appellant filed a Step
1l Grievance assecrtiny wmoce specifically that the Departa=nbt was
paying him less than the prevailing wage as rcequiced uader
Tocrence v. Soutn Carolina Departwent of Coccections, (2021), aad
S.C.Code Ann.$24-3~-430. Appellant's Step 1 Grievance was elevated
to the Step 2 level. On Ocktober 25,2023, the Department deni=d
Appellant's Step 2 Grievance, finding it was untimely pucsuaant to
SCDC Policy ADM~15.13 section 12.1l becauss it was riled moce Chan
two years after Tocrence was 1ssued.

On November 77,2023, Appellant filed a Notice of Appeal with
the Adminlstcative Law Couct, and the case was asslyned Lo the
Honorable Ralpn King Andecson,Ill, on Deceumber 1,2023. Appellant

filed his brief on Januac 9,2024. On Febcuary 9,2024, the da
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the ‘Record on Appeal was due, the Depactment £filed a Motion for
Extension of Time to file the Recocd. On February 13,2024, cie
Couct issued an Ordec, pcoviding the Departuwent with a focty-ILive
(45) day extension to file the Recocd. The Court also ygave
Appellant the oppoctunity to file a supplemental bcrisf and thean
Ocdecred the Depactment to file its 'bgief thicty days  from Che
date Appellant filed his brief. On Apcil 3,2024, the Depactment
Liled the Record. ui April 25,2024, Appellant filed a
supplemental brief. As of the date of Judye Andﬁfsoﬁ'd Ordec,
which 1s moce than thicty (30) days aftec Appellant filed nhnis
brief, the Depactment has not filed 1ts brief.

On June 13,2024, the Court found that Appellant 1s entitled to
the statutocy prevailling waye undec section 24-3-430(D) as
defined 1ia Torcence, but that he 18 only entlitled CLO recelive Dacxk
pay for the previous two pay pecriods befoce Juae 28,2023, 1in
accordance with" SE€DC Policy ADM=15.13 section lz.l. The llattel
was rewanded back dowil Lo the Depactment wilibtn a nain=ly (9U) day
tiimeline to calculate and c=wlt to appelliant Che adaitional pay
for the Etwo pay peciods pcior to June 28,2023. This appeal
LOl1i0WS.

RELEVANT FACLS

In his ©Ocder, +the Aadministcative Law Judge .-stated  Lndt,
"Reyardinyg the lssue that 1s before the couct, Appellant ceqguests
to be pald the pcevalling wayge under section 24-3-430(D) forc nis
work 1n the proycam from approximately July 2016 to Marcch 2017
and September (2019 ko June 2023.  Thecs "1s nNno  dispute that

Appellant -is eatitled Etor the statutecy prevailing wage ‘undec
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section 24-3-430(D) of the South Cacolina Code, as 1t was defined
in Torrence, for any wock 1n the program going forwarcd. Rathec,
the yuestion 1s whether Appellant can claim celumbursement Loc any
difference bDetwean what he was paid and the prevailing wayge for
the entire time he worked: in the program or whether some of his
claim' 18 barcred under SCDC policies"..."The Depactment denied
Appellant's grievance as: untimely pursuant to SCDC  Policy
ADM-15.13. Specifically, the Depactment found Appellant failed to
file his prevailing waye claim within fifteen days of the date
Toccence was decided. I concluds the Depactment has lumpcopecly
detecmined timellness from the date Torrence was issued 1nstead
of using the date of the paycoll error as directed in SCDC Policy
ADM-15.13 section 12.1."..."Althouyh the Department ecced in
finding Appellant's eatire claim was untimely, Appellant is
nevertheless’ not entitled to back pay for the eontire time he
worked in ¢the . program under SCDC:Policy ADM=15.13. This policy
only allows an iamate to claim "additional pay owed Eo: the
previous two (2) pay peciods", SCDC Policy ADM-15.13 section
12.1. Appellant filed his ARTSM on June 28,2023. Thecefore, he is
entitled to receive back pay to bring his pay rate up to the
pcevalling wage undec section 24-3-430(D) for the previous two

pay periods before June 28,2023."see ORDER OF REMAND, DAYED JUNE

13,2024.

DISCUSSIOUN

Appellant concends tnat the Aduwlinlstcactlive Law Judye's
ftindings  that Apellafnat is only entitled to back pay for tche

previous Ltwo pay periods before Juae 28,2023, 1in accocdance with



SChE Policy ABM~15.13 sSegciion W2. iyt 15 procegrally ITMOEonery as
1€ confiicts wikth Supeerseding SCHE Poilty GA=0l1l., L2 '5action daovd.
On  Septempbec 11,2023, Ehe=South Carolina Depactment oL

Corcections Responsipble Authority (Genscal Counsel), 1ssusd an

updated ilnmate Grievance Policy Ga-01.12, that
SUupersedes;GA-01.12-May 12,2014;GA-0Ul.12(Chaaye 2,dated Macecn
15,2013); (Chanyge l,dated August 2+ 20121 v t0cEoher

1,2010);((September 1,2009);(July 1,2008);(January 1,20006).

In cthat wupdated Grievance Podicy GA-01.12 sé&ction 13.2, the
Depactuent 1lnstalled new languaye that govecns prison industecies
pay. Thecre, the department added tne following language: "Unless
a Sepacate SCEDC policy rcequires riling a grcleyvance within a
shocrter period of time, any and all grievanees that 1nvolve a
continuous wmatter (Prison 1ndustrclies pay) must be filed within
two (2) yeacrs of when the 1ssue arose, or the Jgllevaint snouldda
have knowi dbodt dt. If the i1ssue 15 Older thah two (2) yeacs but
nas,. contiloued Sto--be - an Ia3ue. Ehalt Gsegrrevapliel Only the two {2

ar portien imunediately praor te- filing of Fhe yrisvance will bDe

L

",
consiaered. IThis ScCctbtlon does not apuly to glisvantes pectbtaining
LO PREA(Prison Rape Elimination Act) 0Oc¢ crimianal Matctecs."

I'nat updated lanyuage lays out new cfegulremenbs on tne tiiae

frame for fFiling grieyvances (2 Yedcs) ohn prison industoies  pdav

H
(¢

and foc the tiwme ILfcame for the period of back pay (2 Years) that
can bDe remitted. This updated languaye contflicts with SCDC Policy
ADM-15.13 section l1l2.1's mandate that ceguices that problems witn

prison andustcles pay be repocted withan 15 days; aad that tne

inmate can only rceceive back pay Efoc Ctwo pay peciods prior to



£1liag his-complalat.

Even thouyh the updated ycievance policy doesn't sSpeclllcally
list Policy ABM-15,.13 'seetion l2.1 as being supecseded as far as
prlseon industrles. pay goes,y i1t can reasonable be interpreeted Lo
do so0. That then cceates a contcoversy and amblgulty. 1E viewed
by a an intelligent objective percson, it 13 reasonalde’ to believe
that they could come to more than one  conciusion.Paui V.
wingacd, 2022 WLIOST7175.

What's more, 15 that if both policies are allowed to jointly
Stand 1an yovecrananace ©0f prisoeon industcies pay. Lhey wouid De
pcocedurally arbiltcacy angd capriclious as Chey would aliow Che
Uepallieil aild O Ciie Ceviliewlily COUCCsy CO plek alld Clloos willcen
PoLllicy Slanaacd chiiey wisih co apply 5 aily paflftlcdliac

Situatloil<8¢ee W1lls0Oil Ve oUULIll Cacoling Deparc Culeill oL

1

Corcectilons,; 2018 WL6O71103.

2caluse botn pPpolicies are ambiguous,arbilbtcarcy and CapflcClolusg

-
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the latter policy (GA-0l.12 section 13.2) must prsvail.sse Loay
v. Adams, 280 S.C. 401,312 S.E.2d 262(1984). Based on that poant,
at the vecy least, Appellant is entitled to two (2) yeacs of back
pay 1la accordance witnh GA-0l.l12 sectionl3.2 .. But because both
pelleles ofly - Seeve- ad . a  means  [o prevent  recovery froim a

cclwmlinal act of ctheft,Commonwealth v. Goodco Mechanical,INC.,291

A3d 378(PA Supec 2023), a<ither policy should prevail.see SCDC

Pokiey S iGA=01. 1291 3.2 and los vAppellant ssitobla —pelaligirsl e to

Cece@lVe dil DACK pay Lol Che entilcely 0L Nls cilplioywient 10 pfls50il

lnaustclies ChNal wWds wilChlield.
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The Administrcative Law Court's 'Orcder 3Should be rfeversed and

Che Depactment snould e Ocdercred CLO pay HAppellant all Dack pdy.

Ihid 3 d:ﬂy Qf July ,2u2¢u ZM /ZAA/ }
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