


TABLE OF CONTENTS

TAbIE OF AULNOIILIES .. vcveueeeceeeicreesrereee s seseesseesss s rersssesesseseassesesessessssasessssssseseassrsasssasasesessrnsrssasenns ii
Statement of Appellant’s iSSUES 0N APPEAL.....cviecereevireeciiecrrre et e e s se e s e e iii
Statement of Respondent’s iSSUES 0N APPEAL .....eecvveiciveecereeciee e e ene e e e eaeeeas iv
Statement OF the CASE .......iviieiii et e s s e s st s s rn e e sme s e sbeaseasranaraaranssreeaseeras 1
StANAALA OF FEVIEW vt e vr e st s e e e e s e e sre s aeeste s e e sasasess e se e e e e e eerarasesseeseerens 3
Arguments
1. The trial court did not err because there was evidence Appellant violated the conditions of
probation and willfulness is not required in non-financial probation violations. ................ 1
CONCIUSION <.eiiniiiiiieiirieiectertreiresra st e et s eteestesaes st esaseseaesse e ne s s aes st e seesnesnasan st saneaesseenesnnsesaensensanasnas 6



TABLE OF AUTHORITIES

Cases Page(s)
Shannon v. Young,

272 S.C. 61, 248 S.E.2d 914 (1978).eeveeeeeeeeeerrerrtrece s cereeseresene s bs st sasbe s sebssoss s nsneases s bnanane 2
State v. Garris,

394 S.C. 336, 714 S.E.2d 888 (Ct. ADP. 2011 cieiereceee e ereiercrercerersissvaasassian e ssensssses e re s 4
State v. Hamilton,

333S8.C. 642,511 S.E2d 94 (Ct. App. 1999) ...ttt st passim
State v. Procfor,

345 S.C. 299, 546 S E.2d 673 (Ct. APDP. 2001) ceeriiireeei s s ssissisinescane s ssessesssesone 2
State v. White,

218 S.C. 130, 61 S.E.2d 754 (1950) i strsnesrnesssnssrnsessessssaioecneneosesnnssssssessnnassne 2,4
State v. Williamson,

356 S.C. 507, 589 S.E.2d 787 (Ct. APP. 2003) ittt sresnss e 2,4
State v. Wilson,

345 8.C. 1, 545 SIE.2d 827 (2001t st st s enee s e 4

ii



STATEMENT OF APPELLANT’S ISSUE ON APPEAL

The trial court erred in revoking Phillips’ probation because there was no evidence that
Phillips knew the victim was employed at JR Cash Restaurant when he entered and remained on

the premises on December 14, 2023 and Phillips never went to Georgia.

STATEMENT OF RESPONDENT’S ISSUES ON APPEAL

The trial court found evidence that the Defendant violated his probation and nonfinancial

violations do not require a finding of willfulness, so therefore his revocation was not in error.
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STATEMENT OF THE CASE

Between August 21, 2017‘and November 30, 2018, Appellant touched the genital arcas of
the victim aged between eleven and twelve on multiple occasions. Appellant was arrested and
charged with criminal sexual conduct with a minor 3" degree on December 10, 2018. (R.p.1).

On January 10, 2022, Appellant pled guilty to assault and battery 1 degree and to a
negotiated sentence of five years suspended with probation for five years. (R.p. 2-p.3). Among the
special conditions imposed by the Honorable R. Lawton Mclntosh was no contact with the victim
or her family. (R.p.4-p.5).

On December 15, 2023, agents with the Department of Probation, Parole and Pardon
Services 1ssued an arrest warrant for Appellant, alleging that he violated the condition of probation
of failing to refrain from entering an establishment which has the primary business of the sale and
drinking of alcohol, and the special condition of probation of no contact with the victim by entering
and remaining at the victim’s place of employment. (R.p.6-p.‘7'). Specifically, Appellant and a
friend went to J.R. Cash Restaurant where the victim worked. The friend’s statement to law
enforcement was that Appellant made eye contact with the victim and stated that “girls look a lot
older than what they really are.” (R.p.26, 1. 20-21). Appellant remained at the bar arca of the
restaurant for roughly fifty minutes and made eye contact with the victim numerous times, not
leaving. (R.p. 27, 1. 1-4).

On February 9, 2024, Appellant appeared before Judge Mclntosh in a hearing regarding
the probation violation. After a full hearing in which testimony from the probation agent, Anderson
County Sheriff’s deputy, and victim were offered into the record. After hearing all the arguments,

Judge McIntosh found that Appellant violated his probation and revoked him in full. (R.p.39, 1. 6).



Appellant filed a motion for reconsideration on February 14, 2024. (R.p. 15-p. 16). This
motion was denied in an order filed March 11, 2024, (R.p.17). Appellant filed the instant appeal
arguing that there was no evidence to show that he knew the victim worked at the bar when he
arrived. Respondent would submit that willfulness is not required, and that there was sufficient
evidence to show by a preponderance of the evidence that Appellant violated the terms of his
probation. Respondent’s brief follows.

Standard of Review

The decision to revoke probation is addressed to the discretion of the circuit judge. State v.
White, 218 S.C. at 134-35, 61 S.E.2d at 756; State v. Proctor, 345 S.C. 299, 546 S.E.2d 673 (Ct.
App. 2001); State v. Hamilton, 333 S.C. 642, 511 S.E.2d 94 (Ct. App. 1999). A reviewing court
will only reverse this determination when it is based on an error of law or a lack of supporting
evidence renders it arbitrary or capricious. Proctor, 345 S.C. at 301, 546 S.E.2d at 674. The court
has much discretionary authority in dealing with guilty persons who are in a probationary

status. Shannon v. Young, 272 S.C. 61, 248 S.E.2d 914 (1978).

Argument
1. The trial court did not err because there was evidence Appellant violated the
conditions of probation and willfulness is not required in non-financial probation
violations.
Appellant’s main argument is the same one he argued unsuccessfully at the violation
hearing and in his subsequent motion for reconsideration: he didn’t know the victim was employed

at the restaurant when he went there. This argument fails on two levels: one, that his knowledge

of the victim’s employment is immaterial because violations of probation do not have to be willful;



and two, the trial court clearly found that there was evidence of contact and that Appellant’s denials

of not recognizing the victim were not credible.

a. Violations of probation do not have to be willful.

Appellant maintains that he did not know that the victim worked at the restaurant and did
not recognize her when he saw her at the restaurant. However, it is clear from the evidence, and
Appellant does not dispute, that he did attend the restaurant where the victim worked and remained
in the restaurant for nearly an hour.

“It is only when probation is revoked solely for failure to pay fines or restitution that a
finding of willfulness is mandatory.” Hamilton, 333 S.C. at 648, 511 S.E.2d at 97 (emphasis in
original). In Hamilton, the probationer had argued his violations were not “intentional” because he
believed his probationary period had terminated. Jd. The Supreme Court corrected the trial court’s
assumption that the circuit court judge was required to find willfulness. Instead, all the court
requires is a “sufficient factual basis™ that the conditions have been violated to support the decision
to revoke probation. /d, at 650, 511 S.E.2d at 97.

A similar situation unfolded in the instant case. Appellant argues, in essence, that his
contact with the victim was unintentional and therefore non-willful. This argument does not stand
against the fact that willfulness is not required when the violation is other than financial. Because
Appellant’s argument goes to whether he willfully violated probation in the face of obvious contact
with his victim, the trial court’s decision should be upheld and this appeal should be dismissed.

b. The judge, as the finder of fact, did not find Appellant s statements credible.

Even though willfulness is not required to show a violation, Respondent concedes it might

be inappropriate to revoke probation for truly inadvertent contact with a victim. However, that



contact would have to be brief and incidental for the probationer to be afforded such consideration,
as defendants with special conditions to have no contact with victims must take the utmost care to
avoid any encounters with the victims.

“[T]he authority of the court to revoke [probation] may not be capriciously or arbitrarily
exercised, but should always be predicated upon an evidentiary showing of fact tending to establish
violation of the conditions.” State v. Williamson, 356 S.C. 507, 510, 589 S.E.2d 787, 788 (Ct. App.
2003) (citing State v. White, 218 S.C. 130, 135, 61 S.E.2d 754, 756 (1950)).

Note that all it takes are facts “tending to establish” a violation for the court to properly
revoke probation. Id. Arriving at the victims’ place of work, making repeated eye contact,
commenting about her age, and remaining at the location for nearly an hour are all facts that clearly
persuaded the trial court in determining that there was a violation.

Furthermore, the judge weighed Appellant’s assertion that the contact was inadvertent and
that he did not recognize ;he victim, and did not believe it.! The appellate court’s authority to
review revocations of probation are “confined to correcting errors of law unless the lack of a legal
or evidentiary basis indicates the circuit judge’s decision was arbitrary and capricious.” Hamilton,
333 S.C. at 96, 511 S.E. 2d at 647 (citations omitted). Furthermore, appellate courts are bound by
the lower court’s factual findings and are to only review errors of law, unless the factual findings
are “clearly erroneous.” State v. Garris, 394 S.C. 336, 344, 714 S.E.2d 888, 893 (Ct. App. 2011)

(citing State v. Wilson, 345 S.C. 1, 5-6, 545 S.E.2d 827, 829 (2001)).

l“MR. BYRHOLDT: He didn’t even recognize her, Your Honor.
THE COURT: I don’t believe that.

I don’t believe that at all.

MR. BYRHOLDT: Okay. All right.

THE COURT: You know, ] know you’re doing your thing, but there’s no way he did all this and
didn’t recognize that girl. That’s not — that’s malarky.” Tr. P.8,124-25-P. 9, 1. 1-6.
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Contrary to Appellant’s assertions that there was no evidence to support his revocation,
Respondent would submit that the trial court weighed the evidence and the credibility of Appellant,
and subsequently determined facts tending to establish a violation existed.

Conclusion

Appellant relies on his own assertion that he did not know the victim worked at the
restaurant, and that he did not recognize her even though he made repeated eye contact with her
when he argues that there was no evidence of a violation. Not only did the trial court find this
assertion not credible, butnon—ﬁnaﬁcial violations do not require willfulness. Because of this, the
trial court’s decision should be affirmed.

Respectfully submitted,
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