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*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Good afternoon.
Attached please find for filing revised correspondence from Alicia Bolyard.

We are serving opposing counsel by email only.

Thank you,

Alison Hechtman

Legal Assistant

Resnick & Louis, P.C.

2101 West Commercial Boulevard, Suite 2200
Fort Lauderdale, Florida 33309

Direct Phone: 754-900-1889

ahechtman(@rlattorneys.com
Contact Information

***Please note that dates that are provided for scheduling purposes cannot be
held indefinitely.***
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receive this message in error, please discard the message and advise the sender by reply
e-mail or by phone.


mailto:ahechtman@rlattorneys.com
mailto:ctappfilings@sccourts.org
mailto:abolyard@rlattorneys.com
mailto:vmyers@rlattorneys.com
mailto:carl@carlmullerlaw.com
mailto:tnewton@murphygrantland.com
mailto:crawford@conlaw.com
mailto:kstapleton@rlattorneys.com
mailto:dblack@murphygrantland.com
mailto:dblack@murphygrantland.com
mailto:ahechtman@rlattorneys.com
mailto:ahechtman@rlattorneys.com
https://protect.checkpoint.com/v2/___http://rlattorneys.com/offices/miami/___.YzJ1OnNjanVkaWNpYWw6YzpvOmNlODhjNzBhOWQ5Y2FiMjU4Njk3MzBiNWJlMjY1NzY5OjY6YzQzYjowMzIxZWIwMTA4OGYwOTUzNmJkMDhkZTgwZWUzZDRiYThlNTY1NmY1OWFiYTFhODk5ZGNmODk3ZTYxNjU4NTU3Omg6VDpO
https://protect.checkpoint.com/v2/___http://www.rlattorneys.com/___.YzJ1OnNjanVkaWNpYWw6YzpvOmNlODhjNzBhOWQ5Y2FiMjU4Njk3MzBiNWJlMjY1NzY5OjY6MWIzMzpiYmY5NWM4NGRkM2I0MjJhNGNmMWE0OWZmZjYxMTZkZTExZDcyMGYzOWUzZDQ0ZmM1OWYwYzIyOTEzM2QzZDJiOmg6VDpO

Resnick & Lous. pc.
ATTORNEYS AT LAW




Alicia Bolyard, Esq.
Admitted in SC & WV
aboyard@tlattorneys.com

mm Resnick & Louts, pe.
REPLY TO THE CHARLESTON OFFICE
ATTORNEYS AT LAW 146 Fairchild Street, Suite 130

Chatleston, SC 29492
(843) 410-2534

July 10, 2024

Sent Via E-Mail

Jenny A. Kitchings

South Carolina Court of Appeals
1220 Senate Street

Columbia, SC 29211

Re:  Zitek v. IBP Asset, LLC, et al.
Appellate Case No. 2023-001401
Our File No.: 6035-0008

Dear Ms. Kitchings:

Pursuant to Rule 208(b)(7), SCACR, Respondent Builder Services Group, Inc. d/b/a Gale
Contractor Services, provides the following response to Appellant’s untimely supplemental
citation made by letter dated July 8§, 2024.

The case Appellant cited, Midland Insurance Co. v. Delta Lines, Inc., 530 F. Supp. 190
(D.S.C. 1982), is not a new case. Appellant provides no explanation for failing to cite the 42
year old federal case in any of its prior briefing. Not only does the case pre-date the arguments
presented to the trial court in this matter, it also pre-dates most of the authorities cited in the
initial briefs. See Matsell v. Crowfield Plantation Cmty. Servs. Ass’n, Inc., 393 S.C. 65, 70 n.2,
710 S.E.2d 90, 93 n.2 (Ct. App. 2011) (holding that supplementary citations may not be used to
raise new issues on appeal).

Federal opinions are not binding in state courts. Aside from that, Midland lacks
persuasive value because subsequent state decisions declined to follow it.

Contrary to Appellant’s characterization, this Court did not distinguish Midland, it
specifically rejected the holding. Federal Pacific Elec. v. Carolina Prod. Enters., 298 S.C. 23,
378 S.E.2d 56 (Ct. App. 1989) (“We do not ignore Midland . . . ; rather, we elect not to follow
it.”). In Federal Pacific, this Court considered various interpretations of the “clear and
unequivocal” requirement for contractual indemnity provisions that relieve an indemnitee from
its own negligence. This Court rejected the view that “words of general import are sufficient.”
298 S.C. at 26-27, 378 S.E.2d at 57-58. In so doing, this Court declined to adopt the Midland
analysis, and instead elected to follow the South Carolina Supreme Court’s decision in Murray
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v. The Texas Co., 172 S.C. 399, 174 S.E.231 (1934). This Court subsequently followed Federal
Pacific in Concord and Cumberland Horizontal Property Regime v. Concord & Cumberland,
LLC, 424 S.C. 639, 647, 819 S.E.2d 166, 171 (Ct. App. 2018), which recognized that the South
Carolina Supreme Court has (subsequent to Midland) also adopted the strict interpretation of
“clear and unequivocal.”

Therefore, Midland does not reflect the law in this State. The controlling case on this
issue is Concord and Cumberland, and that case was thoroughly briefed by both parties.

Respondent also disagrees that Midland is factually “on all fours” with this case. In
Midland, the indemnitor (Delta) and the indemnitee (Strick) were both named as defendants in
the suit. They both cross-claimed, blaming each other. 530 F. Supp. at 191. It was undisputed
that the plaintiff’s injury occurred while Delta was using equipment manufactured by Strick. Id.
at 192. Based on these allegations, Midland is a “concurrent negligence” case.

In this case, as in Federal Pacific, the respondents were not named as defendants in the
suit. 298 S.C. at 26, 378 S.E.2d at 57. Respondents are in a position similar to the innocent
tenant in Federal Pacific, making this a “sole negligence” case. Thus, Midland is entirely
distinguishable from the facts present in this case.

Respectfully submitted,

s/Alicia N. Bolyard

Alicia N. Bolyard

ANB/ks
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Confidentiality Notice: This communication is covered by the Electronic Communications Privacy
Act, 18 U.S.C. §§ 2510-2521. It is legally privileged (including attachments) and is intended only for
the use of the individual(s) or entity(ies) to which it is addressed. It may contain information that
is confidential, proprietary, privileged, and/or exempt from disclosure under applicable law. Any
review, retransmission, dissemination or other use of, or taking of any action in reliance upon this
information by persons or entities other than the intended recipient is strictly prohibited. If you
have received this communication in error, please notify us so that we may take the appropriate
action and avoid troubling you further. If you are not the intended recipient(s), please destroy this
message, and any attachments, and notify the sender by return e-mail. Thank you for your
cooperation.

From: Alison Hechtman

Sent: Wednesday, July 10, 2024 5:00 PM

To: 'Court Of Appeals Filings' <ctappfilings@sccourts.org>

Cc: Alicia Bolyard <abolyard@rlattorneys.com>; Veronica Myers <vmyers@rlattorneys.com>; 'Carl
Muller' <carl@carlmullerlaw.com>; Tim J. Newton <tnewton@murphygrantland.com>;
'‘crawford@conlaw.com' <crawford@conlaw.com>; Kaylie Stapleton <kstapleton@rlattorneys.com>;
Alison Hechtman <ahechtman@rlattorneys.com>; Diane Black <dblack@murphygrantland.com>
Subject: 2019-CP-04-01942 / Appellate Case No.: 2023-001401; Zitek v. D.R. Horton, et al

Good afternoon.
Attached please find for filing correspondence from Alicia Bolyard.

We are serving opposing counsel by email only.

Thank you,

Alison Hechtman

Legal Assistant

Resnick & Louis, P.C.

2101 West Commercial Boulevard, Suite 2200
Fort Lauderdale, Florida 33309

Direct Phone: 754-900-1889

ahechtman(@rlattorneys.com
Contact Information

***Please note that dates that are provided for scheduling purposes cannot be
held indefinitely.***
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