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STATE OF SOUTH CAROLINA  IN THE COURT OF COMMON PLEAS 


COUNTY OF   BEAUFORT     CIVIL ACTION NO: 2020-CP-07-01692 


ORDER 


FIRST ACCEPTANCE INSURANCE 


COMPANY, INC., 


Plaintiff, 


v. 


TAMASHA FLOYD, INDIVIDUALLY AND 


AS GUARDIAN AD LITEM OF JAYVON G, 


A MINOR UNDER THE AGE OF 


EIGHTEEN (18) YEARS OF AGE; HARRY 


C. BROWN AS SPECIAL


ADMINISTRATOR OF KEVIN M; ELSA


VELASQUEZ FERRO; GERALD


WASHINGTON; AND VINCENT


WILLIAMS,


Defendant. 


This matter came before the Court by way of a bench trial on September 5, 2023. Wesley 


B. Sawyer appeared for Plaintiff First Acceptance Insurance Company, Inc. (“First Acceptance”),


Margie Bright Matthews appeared for Elsa Velasquez Ferro, and J. Andrew Smith appeared for 


Tamasha Floyd, Individually and as Guardian ad Litem of Jayvon G.1 The matter was originally 


listed on the jury trial roster, but counsel consented to proceed non-jury. Harry Brown as Special 


Administrator of Kevin M.2 did not appear.  


1 At the time of the filing of the Complaint, Jayvon was a minor. He has since reached the age of 


majority.  


2 Kevin was under the age of eighteen at the time of his death. 
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SUMMARY 


 This declaratory judgment action involves an automobile liability policy issued by First 


Acceptance to Carlos Morazan. On September 25, 2018, Kevin M. drove a vehicle listed on the 


First Acceptance policy and owned by Elsa Ferro with Jayvon G. and others as passengers. Kevin 


lost control of the vehicle, causing a single vehicle accident that resulted in Kevin’s death and 


injuries to Jayvon. As discussed in greater detail below, the First Acceptance policy included a 


named driver exclusion listing Kevin as an excluded driver. By this action, First Acceptance seeks 


a declaration that the named driver exclusion applies and that First Acceptance does not owe any 


duty to defend, indemnity, or otherwise pay for claims arising out of the accident. For the reasons 


set forth below, the Court agrees and finds that First Acceptance’s requested relief is appropriate. 


STIPULATIONS OF THE PARTIES 


 The parties stipulated on the record that the Named Driver Exclusion endorsement form 


used by First Acceptance was approved by the director of the Department of Insurance or his 


designee, as required by South Carolina Code § 38-77-340. 


 The parties also stipulated that Kevin was fourteen years old when Carlos Morazan applied 


for the First Acceptance policy. Kevin was seventeen years old on the date of the accident. 


REQUESTS FOR ADMISSION 


 First Acceptance moved to publish Requests for Admissions served on Elsa Ferro on the 


basis that no responses were provided within thirty days of service and the requests are deemed 


admitted. The Court heard argument on the motion and granted the motion.  


First Acceptance served Interrogatories, Requests for Production, and Requests for 


Admission on November 11, 2020. Although counsel for Ferro argued she did not receive the 


requests and that she denied the substance of the requests in her Answer to the Complaint, the 
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Court received certificates of service showing Requests for Admission were served on each of the 


three defendants. Moreover, the fact that the substance of a Request for Admission is denied in an 


answer to a complaint does not vitiate the impact of a failure to respond to the Request for 


Admission. See Scott v. Greenville Housing Authority, 353 S.C. 639, 646, 579 S.E.2d 151, 154-55 


(Ct. App. 2003) (“In reviewing the tenets of Rule 36(a), our courts have repeatedly found that 


failure to respond to requests for admissions deems matters contained therein admitted for trial, 


regardless of whether the admission concerns a matter responded to in a party’s pleadings”). Thus, 


Ferro admitted the following:3 


1. The accuracy of the subject insurance policy; 


2. The named driver exclusion was electronically signed by Carlos Morazan on February 


26, 2016; 


3. Between the date of signing the Named Driver Exclusion and the time of the September 


25, 2018 single car collision, Carlos Morazan never notified First Acceptance in writing 


of a desire to remove the Named Driver Exclusion from the policy; 


4. Kevin was operating the 2004 Ford listed on the policy at the time of the September 


25, 2018 single car collision; and 


5. The Named Driver Exclusion form was approved by the director of the South Carolina 


Department of Insurance or his designee. 


EVIDENCE PRESENTED AT TRIAL 


 First acceptance published the Requests for Admission, the parties’ stipulations, and the 


admission in Floyd’s Answer that Kevin was driving at the time of the accident. In addition, First 


Acceptance called Joe Schlechta as its only witness. First Acceptance submitted the following 


exhibits, which were admitted without objection: 


                                                 
3 The granting of First Acceptance’s Motion as to the Requests for Admission has very little 


practical impact because First Acceptance presented evidence at trial on items 1, 2, and 3; the 


parties stipulated to item 5; and no parties presented any evidence that anyone other than Kevin 


was driving (item 4). Therefore, the Court would reach the same findings of fact and conclusions 


of law with or without these admissions. 
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1. A true and accurate copy of the February 26, 2016 insurance application for Policy 


Number 28 CSSC000095310 executed by Carlos Morazan, along with the DocuSign 


Certificate of Completion; 


2. A true and accurate copy of Policy Number 28 CSSC000095310 as it was in effect on 


the date of the accident; 


3. A true and accurate copy of Carlos Morazan’s license. 


FINDINGS OF FACT 


 The Court makes the following findings of fact based on the above-referenced stipulations 


of the parties, the exhibits submitted, and the testimony of Joe Schlechta. 


1. First Acceptance issued Policy Number 28 CSSC000095310 to Carlos Morazan 


with initial effective dates of February 26, 2016 to August 26, 2016 (hereinafter, the “Policy”). 


2. Carlos Morazan applied for the policy in person at a First Acceptance agency 


located in Beaufort, South Carolina. 


3. Joe Schlechta is currently a training supervisor at First Acceptance, and he was a 


district manager on February 26, 2016 when Carlos Morazan applied for the Policy. 


4. Mr. Schlechta’s district included the Beaufort agency, and Mr. Schlechta had 


personal knowledge of the layout of the Beaufort agency and of the agency’s policies and 


procedures. He also helped train the agents involved in this specific insurance transaction. 


5. In 2012, First Acceptance adopted a company-wide policy of utilizing electronic 


signatures for insurance policy applications. 


6. In 2016, each agency would include one or more desks with a computer. Each 


monitor sat on a swivel, much like a lazy Susan. In the Beaufort store, the computer would have 


two mouses, one facing the agent and another facing the customer. 
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7. When a customer would come into the agency, the agent would speak with the 


customer and gather information about the customer’s vehicles, household, etc. Relying on the 


information provided by the customer, the agent would prepare a quote for coverage. 


8. If the customer agreed with the quoted price, then the agent and the customer would 


begin the application process. The agent would take information provided by the customer and 


input that information into the computer system. 


9. Once the information is complete, a DocuSign envelope with the full insurance 


application and accompanying documents is emailed. When the customer is remote, the DocuSign 


envelope is emailed to the customer. When the customer is in person – as was the case here – the 


DocuSign envelope is emailed to the agent. 


10. In this case, the DocusSign envelope was emailed to Richel Smith – an agent at the 


Beaufort agency – to her First Acceptance email address. 


11. Richel Smith would open the DocuSign Envelope and then turn the monitor around 


to face Carlos Morazan. Using the customer’s computer mouse, Carlos Morazan was prompted to 


select a font for his electronic signature and then prompted by DocuSign through each and every 


signature line in the application. 


12. During the process, Carlos Morazan could scroll up and down. If at any point in the 


process Carlos Morazan saw any errors in the application, he could notify the agent to have the 


issues corrected. 


13. Carlos Morazan electronically signed each required signature by clicking the mouse 


at each appropriate signature space. 


14. Once Carlos Morazan completed the signature process, DocuSign sent the envelope 


to Richel Smith’s email address for her to apply her countersignature. Richel Smith’s signature 
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stated, “I certify that all information contained herein is correct to the best of my knowledge, that 


this form was complete and then signed by the applicant in my presence, that completed copy has 


been given to the applicant, and that I have retained a duplicate signed copy.” 


15. In addition to Richel Smtih’s signature confirming that Carlos Morazan signed the 


application in her presence, First Acceptance obtained a copy of Carlos Morazan’s license, 


confirming that he was the person who was signing the application. 


16. When all signatures have been properly obtained, DocuSign creates a Certificate of 


Completion. The Certificate of Completion is only created if the signature process is properly 


completed.  


17. The application submitted as an exhibit at trial includes the DocuSign Certificate 


of Completion, confirming that all signatures were completed. The DocuSign Envelope also 


contains a unique Envelope ID, which is stamped at the top of each page that made up part of the 


DocuSign Envelope, i.e. the application. 


18. The first page of the application signed by Carlos Morazan identified three 


individuals under “Driver Information,” including Carlos Morazan, Kevin,4 and Joseline 


Velasquez. 


19. The “Driver Information” listed Kevin’s “Driver’s License” status as “Excluded.” 


20. At all points throughout the application, Kevin’s day and month of birth are correct, 


but the year of birth is incorrect. 


21. All information in the application comes from the applicant. 


                                                 
4 The application listed Kevin’s full name. 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2023 D


ec 07 9:44 A
M


 - B
E


A
U


F
O


R
T


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2020C
P


0701692


0008







7 


 


22. First Acceptance did not have access to a database in 2016 that would have revealed 


Kevin as a member of Carlos Morazan’s household. Therefore, the only source of information 


about Kevin would have been Carlos Morazan. 


23. The application includes a section titled: “UNDERWRITING QUESTIONS-


MUST BE COMPLETED.” This section includes the question: “Have all members of household 


14 years and older been disclosed on this application? If no, please explain.” Carlos Morazan 


responded “Yes.” 


24. The application also includes a section titled: “APPLICANT’S STATEMENT-


READ BEFORE SIGNING.” As part of this section, Carlos Morazan stated, “I also certify that all 


persons age 14 or over who live with me have been reported to the Company.” 


25. The DocuSign Envelope also included the initial declarations page for Policy 


CSSC000095310. The declarations page listed “Endorsements made part of this policy at time of 


issue,” which included “NAMED DRIVER EXCLUSION” form number SCC-102. 


26. As part of the DocuSign Envelope, Carlos Morazan signed a Named Driver 


Exclusion form identified by Form Number SCC-307 ed. May 2010. 


27. Form SCC-307 ed. May 2010 was approved by the Director of the Department of 


Insurance or his designee. 


28. The Named Driver Exclusion form stated, in part: 


In consideration of the premium charged, I, the named insured on 


my insurance policy, hereby authorize the person(s) listed below to 


be excluded from my insurance policy. This means that the 


Company shall not be liable for damages, losses or claims arising 


out of the operation or use of the automobile described in the policy 


or any other automobile to which the terms of the policy are 


extended, whether or not such operation or use was with the express 


or implied permission of its owner, while said automobile is being 


driven or operated by the following named person(s). This exclusion 


includes any claim for damages made against you, a family member 
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or any other person or organization that is vicariously liable for an 


accident or loss arising out of the operation of your covered auto or 


non-owned auto by the excluded driver. 


29. The Named Driver Exclusion form identified Kevin as the excluded driver. As with 


the other portions of the application, the Named Driver Exclusion form lists the correct day and 


month of Kevin’s birth, but the incorrect year. The Named Driver Exclusion describes Kevin as 


an “Employee.” 


30. The Kevin listed on the Named Driver Exclusion form is Carlos Morazan’s son, 


who was driving the subject vehicle at the time of the accident.5 


31. Even if Carlos Morazan had provided the correct year of birth for Kevin, the Policy 


would have included the Named Driver Exclusion. 


32. In the Named Driver Exclusion form, there is an “X” place beside the statement: 


“An appropriate policy of liability insurance (or other security) as may be authorized by law has 


been properly executed in the name of the person to be excluded.” 


33. The Named Driver Exclusion form also includes the following declaration: “I 


further declare that (1) the driver’s license of the excluded person has been turned in to the 


Department of Motor Vehicles, or (2) an appropriate policy of liability insurance (or other security) 


as may be authorized by law has been properly executed in the name of the person to be excluded.” 


34. Carlos Morazan electronically signed the Named Driver Exclusion on February 26, 


2016, as part of the DocuSign Envelope. 


35. The declarations page in effect on the date of the accident listed a 2004 Ford 


Expedition with VIN ending in 9832. The declarations page listed Kevin as one of the individuals 


                                                 
5 No party presented evidence that Carlos Morazan knew any other Kevin with the same last name 


or the same day and month of birth. 
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under “Driver Information” and listed his status as “Excluded.” The declarations page also 


identified Form SCC-102 NAMED DRIVER EXCLUSION as being one of the endorsements 


making up the policy. The declarations page does not show any comprehensive or collision 


coverage in effect for the 2004 Ford. 


36. Pursuant to the terms of the Policy, the insurance “contract includes the 


Declarations Page, Endorsements, the Application, the Personal Auto Policy, and all 


attachments.” Thus, the Named Driver Exclusion form signed as part of the insurance application 


was part of the subject insurance contract. 


37. The Policy also states: “This policy is issued and renewed in reliance upon the truth 


and accuracy of the representations made in the application for this insurance.”  


38. Form SCC-102 NAMED DRIVER EXCLUSION ENDORSEMENT provides: 


Notwithstanding any other provision of the agreement and in 


consideration of the premium charged for this policy, it is agreed 


that no coverage is afforded for any claim or loss arising from an 


accident when the insured auto, or any other auto to which the 


terms of this policy apply is being driven, operated, or under the 


control of, either with or without the express or implied permission 


of the named insured or owner, by those persons specifically listed 


by you on your application or as named by you on a subsequent 


policy endorsement as an excluded driver. This includes any claim 


for damages made against you, a relative, or any other person or 


organization that is vicariously liable for an accident arising out of 


the operation of a motorized vehicle by the excluded driver. 


This endorsement applies to any continuation, renewal, 


replacement, or reinstatement of this policy unless changed by you 


in writing. 


No Uninsured Motorist Coverage or Underinsured Motorist 


Coverage will be provided under this policy to anyone while the 


insured auto or any other auto to which the terms of this policy are 


extended is being driven or operated by the excluded driver(s). 


All other terms and provisions of this policy remain unchanged. 
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39. Between the date of the application and the date of the accident, Carlos Morazan 


did not contact First Acceptance in writing to request that the Named Driver Exclusion be removed 


from the Policy. 


40. On September 25, 2018, Kevin drove the 2004 Ford Expedition with Jayvon as a 


front seat passenger when a single vehicle accident occurred. 


41. As a result, Tamasha Floyd, individually and as guardian ad litem for Jayvon, filed 


suit against Harry Brown as the Special Administrator for the Estate of Kevin and against Elsa 


Ferro. Floyd did not file suit against Carlos Morazan. 


CONCLUSIONS OF LAW 


There was no dispute at trial that the Policy as written excludes coverage for any claims 


arising out of Kevin’s operation of any vehicle. Rather, the parties disputed whether this exclusion 


is enforceable under South Carolina law. For the reasons set forth below, the Court finds the 


exclusion is enforceable and that it applies under the facts of this case. 


In general, South Carolina law requires that every policy of automobile insurance define 


“insured” to include: 


the named insured and, while resident of the same household, the 


spouse of any named insured and relatives of either . . . and any other 


person who uses with the consent, expressed or implied, of the 


named insured the motor vehicle to which the policy applies and a 


guest in the motor vehicle to which the policy applies . . .. 


S.C. Code § 38-77-30(7). Thus, any resident relative of a household, regardless of age or license 


status, qualifies as a statutory insured. 


 Recognizing the difficulties that the broad statutory definition of insured can create for 


persons seeking affordable insurance, the General Assembly chose to codify the insurance 


company’s and the insured’s rights to agree to exclude a named individual. S.C. Code § 38-77-
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340. The named driver statute protects the parties’ freedom of contract rights to choose to exclude 


coverage when certain persons operate a vehicle. The statute provides: 


Notwithstanding the definition of “ insured” in Section 38-77-30, 


the insurer and any named insured must, by the terms of a written 


amendatory endorsement, the form of which has been approved by 


the director or his designee, agree that coverage under such a policy 


of liability insurance shall not apply while the motor vehicle is being 


operated by a natural person designated by name. The agreement, 


when signed by the named insured, is binding upon every insured to 


whom the policy applies and any substitution or renewal of it. 


However, no natural person may be excluded unless the named 


insured declares in the agreement that (1) the driver's license of the 


excluded person has been turned in to the Department of Motor 


Vehicles or (2) an appropriate policy of liability insurance or other 


security as may be authorized by law has been properly executed in 


the name of the person to be excluded. 


S.C. Code § 38-77-340.  


 South Carolina’s appellate courts have repeatedly held that the statutory named driver 


exclusion applies to all coverage under an automobile insurance policy, including minimum limits 


liability and uninsured motorist coverage and optional underinsured coverage. See Lincoln 


General Ins. Co. v. Progressive Northern Ins. Co., 406 S.C. 534, 753 S.E.2d 437 (Ct. App. 2013) 


(“The MVFRA does not permit recovery of minimum limits liability coverage on a motor vehicle 


liability policy when a person named in a policy provision pursuant to section 38-77-140 is 


operating the motor vehicle and the requirements of the statute are satisfied because the policy 


‘shall not apply’ under those circumstances.”); Nationwide Ins. Co. v. Knight, 433 S.C. 371, 380-


81, 858 S.E.2d 633, 637-38 (2021) (holding named driver exclusion valid and that claimant could 


not recover UIM); United Services Auto. Ass’n v. Pickens, 434 S.C. 60, 62, 862 S.E.2d 442, 443 


(2021) (“This case requires us to determine whether Section 38-77-340 of the South Carolina Code 


permits a named driver exclusion that precludes uninsured motorist (UM) coverage to a passenger 


injured in an accident involving an unknown driver. We hold that it does”). Thus, so long as the 
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statutory requirements are satisfied, the exclusion is enforceable as to all coverage under the 


Policy. 


I. First Acceptance has met its burden of proving that each element of § 38-77-


340 has been satisfied. 


 As Judge Quattlebaum has observed, “the relevant language of section 38-77-340 is clear 


and unambiguous.” Thao v. Nationwide Affinity Ins. Co. of Am., 2018 WL 2971784, *3 (D.S.C. 


June 13, 2018). The requirements set forth in the statute are straightforward. The exclusion applies 


so long as:  


(a) the form is approved by the director of the Department of Insurance or his designee;  


(b) the form names a “natural person” person designated by name;  


(c) the form is signed by the named insured;  


(d) the insured has not had the exclusion removed from the policy; and  


(e) “the named insured declares in the agreement that (1) the driver’s license of the 


excluded person has been turned in to the Department of Motor Vehicles or (2) an 


appropriate policy of liability insurance or other security as may be authorized by law 


has ben properly executed in the name of the person to be excluded.”  


S.C. Code § 38-77-340.  


A. The Named Driver Exclusion Form was approved by the Department of 


Insurance. 


As noted above, the parties stipulated to this fact on the record. Therefore, the first element 


of the statute is satisfied. 


B. The Named Driver Exclusion Form names Kevin, a “natural person.” 


The Named Driver Exclusion form names Kevin as the excluded driver. Black’s Law 


Dictionary defines a “natural person” as simply “a human being.” PERSON, Black’s Law 


Dictionary (11th ed. 2019). It is undisputed that Kevin was a human being. Therefore, this element 


is satisfied. 
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C. The Named Driver Exclusion Form was signed by Carlos Morazan. 


 This element is a factual matter. Joe Schlechta testified regarding the process for securing 


signatures via DocuSign. He testified that First Acceptance had a separate computer mouse for the 


customer to use to apply his or her signatures to the application and that the computer monitors sat 


on swivels so they could be turned to face the customer for signatures. He further testified that 


DocuSign walked the applicant from signature to signature, that the applicant could select his or 


her specific font to apply to the signatures. Also, DocuSign does not create a Certificate of 


Completion unless all signatures are obtained. Furthermore, the Court received into evidence the 


Certificate of Completion. The Court also received into evidence First Acceptance’s copy of 


Carlos Morazan’s license, confirming that he was in fact the person who went into the agency to 


apply for coverage.  


The application admitted into evidence without objection was also countersigned by the 


agent. The countersignature confirmed that Carlos Morazan signed the application in her presence.  


The Defendants did not present any evidence to contradict either the exhibits or Mr. 


Schlechta’s testimony. Therefore, the Court finds that Carlos Morazan signed the Named Driver 


Exclusion form.6 


D. First Acceptance never received a request to remove the Named Driver 


Exclusion. 


Again, this element is a factual matter. Joe Schlechta testified that he reviewed First 


Acceptance’s records, and First Acceptance did not have any record of receiving a written request 


to remove the Named Driver Exclusion. First Acceptance also submitted a copy of the insurance 


policy that was in place on the date of loss. The declarations page lists Kevin as an excluded driver 


                                                 
6 As noted above, this fact was admitted via Ferro’s failure to respond to Requests for Admission. 


However, First Acceptance proved by a preponderance of the evidence via Joe Schlechta’s 


testimony and its exhibits that Carlos Morazan did in fact sign the application. 
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and listed the excluded driver form as one of the Policy’s forms. Defendants did not present any 


evidence to contradict these facts. Therefore, the Court finds that Carlos Morazan never requested 


to remove the Named Driver Exclusion. 


E. Carlos Morazan declared in the Named Driver Exclusion that Kevin had other 


insurance. 


Once again, this is a factual matter. The statute requires that the named insured “declare” 


in the Named Driver Exclusion endorsement that either the excluded driver has turned in his 


license to the Department of Motor Vehicles or has other applicable insurance. The Named Driver 


Exclusion endorsement signed by Carlos Morazan includes an “X” beside the statement: “An 


appropriate policy of liability insurance (or other security) as may be authorized by law has been 


properly executed in the name of the person to be excluded.” This plainly satisfies the statutory 


requirement. Moreover, further down on the Named Driver Exclusion endorsement, it states: “I 


declare that (1) the driver’s license of the excluded person has been turned in to the Department of 


Motor Vehicles, or (2) an appropriate policy of liability insurance (or other security) as may be 


authorized by law has been properly executed in the name of the person to be excluded.” This 


language mirrors the statutory language in § 38-77-340.  


Therefore, each and every element of § 38-77-340 is satisfied. 


II. The legal arguments of Defendants are unavailing. 


Defendants primarily argue that an insurer and a named insured cannot agree to exclude a 


person who is fourteen years old because he cannot obtain insurance and he cannot have turned a 


license in to the Department of Motor Vehicles. At trial, counsel for defendants argued that the 


statute does not contemplate excluding a person who cannot legally drive. However, the Court is 


compelled to apply the plain language of the statute. 
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As an initial matter, the argument that the statute does not contemplate excluding a person 


who cannot legally drive fails because one of the options for the named driver exclusion is for the 


named insured to declare that the excluded driver has turned in his or her license to the DMV. If a 


person has no license, they cannot drive. Thus, this argument does not comport with the language 


of the statute. 


Alternatively, defendants argue that a fourteen-year-old cannot obtain insurance.7 


However, defendants’ argument ignores South Carolina’s insurance statutes. As discussed above, 


South Carolina’s insurance statutes define “insured” to include the named insured, a resident 


spouse, and resident relatives of either. S.C. Code § 38-77-30(7). Thus, any automobile insurance 


policy issued to a household resident relative of Kevin would include him as a statutory insured, 


regardless of Kevin’s age, whether he had a license, or whether he had permission to operate the 


vehicle. It is completely plausible – and routine – that another household member would have a 


separate policy insuring Kevin.8 


More importantly, it is not this Court’s role to evaluate public policy. See Knight, 433 S.C. 


at 376, 858 S.E.2d at 635 (“To be clear, however, this Court has no authority to invalidate an 


automobile insurance policy provision simply because we believe it is inconsistent with our own 


notion of ‘public policy’”). Rather, “[w]hen an insured challenges a policy provision on the ground 


the provision violates public policy, the Court’s authority is limited to determining whether the 


policy provision violates a statute.” Id. The named driver exclusion statute merely requires that the 


                                                 
7 As an initial matter, defendants did not present any testimony to that effect. They did not present 


an expert in the insurance industry or anyone else to testify whether such coverage is commercially 


available. 


 
8 This statutory definition of insured is the reason that the named driver exclusion statute begins 


with the statement, “Notwithstanding the definition of ‘insured’ in Section 38-77-30 . . ..” S.C. 


Code § 38-77-340. 
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named insured “declare” that the excluded driver has other insurance or has turned in his license. 


The Named Driver Exclusion form plainly includes that declaration here. 


Courts interpreting § 38-77-340 have repeatedly held that the insurer is not required to 


confirm the veracity of the named insured’s declaration. In Thao, the named insured’s wife caused 


an accident while taking her driver’s examination. When he took out the policy, the named insured 


chose to exclude his wife and stated in the exclusion that his wife had turned her license in to the 


DMV. 2018 WL 2971784, *1. After the accident, the named insured and his wife argued that the 


agent knew that the wife had never had a license and, therefore, could never have turned her license 


in to the DMV. Id. at *3.  


Judge Quattlebaum began his analysis with the rule that “it is axiomatic that statutory 


interpretation begins (and often ends) with the text of the statute in question.” Id. (quoting Smith 


v. Tiffany, 419 S.C. 548, 799 S.E.2d 479, 483 (2017)). “The text of a statute as drafted by the 


legislature is considered the best evidence of the legislative intent or will.” Transportation Ins. Co. 


v. S.C. Second Injury Fund, 389 S.C. 422, 699 S.E.2d 687, 690 (2010) (citation omitted). Finding 


the language of § 38-77-340 clear and unambiguous, Judge Quattlebaum held that “the named 


driver exclusion is enforceable so long as the named insured makes the declaration.” Thao, 2018 


WL 2971784, *3. The truth or accuracy of the insured’s declaration is not relevant under a plain 


application of the statute. 


This Court agrees that the language of the statute is clear an unambiguous. By its plain 


terms, the statute only requires that the named insured make the appropriate declaration. In this 


case, the Named Driver Exclusion includes the appropriate declaration. This alone is sufficient to 


end the Court’s analysis. 
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When the statutory language is clear, the Court need not resort to reviewing the statutory 


history. However, in this case, the statutory history confirms the Court’s conclusions. In 2005, the 


General Assembly amended the named driver exclusion statute to the version that applies today. 


That amendment included two changes that are significant in this present case. First, prior to 2005, 


the statute required the agent (not the insured) to contact the state highway department and obtain 


an affidavit confirming that either the excluded person’s license had been turned in or the excluded 


person had other insurance. Second, the prior version of the statute did not have the declaration 


requirement. Thus, under the pre-2005 version of the statute, the enforceability of the named driver 


exclusion depended on whether in fact the excluded person had a license and did not have other 


insurance. 


The 2005 amendment shifted the burden to the named insured. Instead of requiring as a 


factual matter that the excluded driver have other insurance or turned in his license, the 2005 


amendment simply required that the named insured “declare” this fact. Second, the 2005 


amendment removed the agent’s obligation to approach the highway department to confirm 


whether the excluded driver had actually turned in his license or obtained other insurance. In other 


words, the General Assembly “determined that enforceability of the exclusion was based on the 


content of the declaration rather than the truth of the content of the declaration.” Thao, 2018 WL 


2971784, *4. See also United Fin. Cas. Co. v. Bostic, 782 F. Supp. 2d 179 (D.S.C. 2011) (holding 


insurer did not have an obligation to confirm named insured’s statement that excluded driver had 


other insurance). 


As stated above, the language of the statute is clear an unambiguous. The Court finds that 


each element of § 38-77-340 has been satisfied and that the Named Driver Exclusion is valid and 


enforceable. Moreover, if the statute were in any way unclear, the legislative history makes plain 
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that the statute is satisfied so long as the named insured makes the required declaration in the 


Named Driver Exclusion endorsement – which he did here. Therefore, the Court finds that the 


exclusion applies according to its plain terms. 


 WHEREFORE, it is ORDERED, ADJUDGED, and DECREED that: 


1) The First Acceptance Policy named Kevin as an excluded driver; 


2) The Named Driver Exclusion endorsement satisfied every requirement of South Carolina 


Code § 38-77-340; 


3) Pursuant to the terms of the Named Driver Exclusion endorsement and South Carolina 


Code § 38-77-340, coverage “shall not apply” while any vehicle was operated by Kevin; 


4) At the time of the September 25, 2018 accident, Kevin was driving the vehicle;  


5) The First Acceptance Policy provides no coverage for any claims arising out of the 


September 25, 2018 accident, and First Acceptance has no duty to defend, indemnify, or 


make any payments whatsoever for any claims arising out of the above-referenced 


accident. 


IT IS SO ORDERED.  
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Case Caption: First Acceptance Insurance Company Inc VS Tamasha F  Floyd,
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Type: Order/Other


So Ordered


Jocelyn Newman
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DISPOSITION TYPE (CHECK ONE) 


 JURY VERDICT. This action came before the court for a trial by jury.  The issues 


have been tried and a verdict rendered. 
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On September 5, 2023, this case was tried before the Court without a jury as agreed
by the parties.  Court finds in favor of Plaintiff.  Plaintiff's counsel shall prepare
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✔
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STATE OF SOUTH CAROLINA  IN THE COURT OF COMMON PLEAS 


  


COUNTY OF BEAUFORT       CIVIL ACTION NO:   


  


FIRST ACCEPTANCE INSURANCE 


COMPANY, INC.,  


 


  


Plaintiff, SUMMONS 


vs.  


  


TAMASHA FLOYD, INDIVIDUALLY 


AND AS GUARDIAN AD LITEM OF 


JAYVON G, A MINOR UNDER THE AGE 


OF EIGHTEEN (18) YEARS OF AGE; 


HARRY BROWN AS SPECIAL 


ADMINISTRATOR OF THE ESTATE OF 


KEVIN M.; ELSA VALASQUEZ FERRO; 


GERALD WASHINGTON; AND 


VINCENT WILLIAMS, 


 


  


Defendant.  


  


  


TO: THE DEFENDANTS ABOVE-NAMED: 


  


 YOU ARE HEREBY SUMMONED and required to answer the Complaint in this action, a 


copy of which is hereby served upon you, and to serve a copy of your Answer to the said Complaint 


upon the subscribers at 4406-B Forest Drive, Post Office Box 6648, Columbia, South Carolina  29260 


within thirty (30) days after the service hereof, exclusive of the day of such service, and if you fail to 


answer the Complaint within the time aforesaid, Plaintiff(s) will apply to the Court for the relief 


demanded in the Complaint and judgment by default will be rendered against you for the relief 


demanded in the Complaint. 


 This the 25th day of August, 2020, in Columbia, South Carolina. 


 


MURPHY & GRANTLAND, P.A. 


 


       s/ Wesley B. Sawyer      


Wesley B. Sawyer, Esquire  
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(Bar No.: 100229) 


       Murphy & Grantland, P.A. 


       P.O. Box 6648 


       Columbia, South Carolina 29260 


       (803) 782-4100 


       Wsawyer@murphygrantland.com 


Attorneys for First Acceptance Insurance 


Company, Inc. 


Columbia, South Carolina 


August 25, 2020 
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STATE OF SOUTH CAROLINA  IN THE COURT OF COMMON PLEAS 


COUNTY OF BEAUFORT CIVIL ACTION NO. 


  


FIRST ACCEPTANCE INSURANCE 


COMPANY, INC., 


 


Plaintiff,  


vs.  


TAMASHA FLOYD, INDIVIDUALLY 


AND AS GUARDIAN AD LITEM OF 


JAYVON G, A MINOR UNDER THE AGE 


OF EIGHTEEN (18) YEARS OF AGE; 


HARRY BROWN AS SPECIAL 


ADMINISTRATOR OF THE ESTATE OF 


KEVIN M.; ELSA VALASQUEZ FERRO; 


GERALD WASHINGTON; AND 


VINCENT WILLIAMS 


DECLARATORY JUDGMENT COMPLAINT 


Defendant.  


  


Plaintiff, First Acceptance Insurance Company, Inc. (hereinafter “First Acceptance”), by 


and through its undersigned counsel, seeks declaratory relief to determine the rights of the parties 


and alleges and shows as follows.  


JURISDICTION AND VENUE 


1. First Acceptance is a corporation organized and existing under the laws of the State 


of Texas with its principal place of business in Tennessee.  First Acceptance is authorized to 


transact business and write insurance policies in the State of South Carolina. 


2. Upon information, Defendant Tamasha Floyd is a citizen and resident of the State 


of South Carolina, County of Beaufort. 


3. Upon information and belief, Tamasha Floyd is the guardian at litem of Defendant 


Jayvon G., a minor under the age of eighteen (18). 


4. Upon information and belief, Defendant Jayvon G. is also a citizen and resident of 


the State of South Carolina, County of Beaufort. 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2020 A


ug 25 11:35 A
M


 - B
E


A
U


F
O


R
T


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2020C
P


0701692


0027







2 


 


5. Upon information and belief, Harry Brown has been appointed by the South 


Carolina Court of Common Pleas, County of Beaufort, as the special administrator for the Estate 


of Kevin M., who was a minor under the age of eighteen (18) at the time of his death.   


6. Upon information and belief, Kevin M. was a citizen and resident of the State of 


South Carolina, County of Beaufort at the time of his death. 


7. Upon information and belief, Defendant Elsa Valasquez Ferro is a citizen and 


resident of the State of South Carolina, County of Beaufort. 


8. Upon information and belief, Defendant Gerald Washington is a citizen and 


resident of the State of South Carolina, County of Beaufort. 


9. Upon information and belief, Defendant Vincent Williams is a citizen and resident 


of the State of South Carolina, County of Beaufort. 


10. This action is brought under the provisions of the Uniform Declaratory Judgment 


Act, S.C. Code § 15-53-10, et seq. and Rule 57 of the South Carolina Rules of Civil Procedure; 


there is a real and justiciable controversy between the parties, and by these proceedings Plaintiff 


asks this court to inquire into and declare the rights and obligations of the parties arising out of the 


facts set forth below. 


11. Venue is proper in this Court because one or more defendants resides in this 


County.  


THE POLICY 


12. First Acceptance issued a policy of automobile insurance to Carlos Morazan, policy 


number 28 CSSC 000095310, with effective dates of August 26, 2018 to February 26, 2019 


(hereinafter, “Policy”).  A true and accurate copy of the Policy is attached hereto as Exhibit A. 
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13. The Policy listed two vehicles, including a 2004 Ford Expedition identified by VIN 


1FMEU15W64LB19832 with bodily injury liability and uninsured motorist limits of $25,000 per 


person and $50,000 per accident and property damage liability and uninsured motorist limits of 


$25,000 per accident. 


14. The Policy declarations describe Kevin M.’s driver status as “Excluded.” 


15. When Carlos Morazan applied for the Policy, he electronically signed Form SCC-


307, titled “NAMED DRIVER EXCLUSION.”  A true and accurate copy of the Named Driver 


Exclusion form signed by Carlos Morazan is attached as Exhibit B. 


16. The Named Driver Exclusion stated, in part: 


In consideration of the premium charged, I, the named insured on 


my insurance policy, hereby authorize the person(s) listed below to 


be excluded from my insurance policy.   This means that the 


Company shall not be liable for damages, losses or claims arising 


out of the operation or use of the automobile described in the policy 


or any other automobile to which the terms of the policy are 


extended, whether or not such operation or use was with the express 


or implied permission of its owner, while said automobile is being 


driven or operated by the following named person(s).  This 


exclusion includes any claim for damages made against you, a 


family member or any other person or organization that is 


vicariously liable for an accident or loss arising out of the operation 


of your covered auto or non-owned auto by the excluded driver(s). 


17. The Named Driver Exclusion identified Kevin M. as the person to be excluded. 


18. In the Named Driver Exclusion, Carlos Morazan declared “An appropriate policy 


of liability insurance (or other security) as may be authorized by law has been properly executed 


in the name of the person to be excluded.” 


19. In the Named Driver Exclusion, Carlos Morazan declared, “I understand that this 


agreement will be binding and will apply to and remain in effect for this policy term and all future 


renewals, reinstatements, replacement policies, or any changes in my policy unless I notify First 
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Acceptance Insurance Company, Inc. in writing to amend the policy.  The provisions of this 


endorsement supersede and excludes from the policy any contrary provision(s).” 


20. Between the date of signing the Named Driver Exclusion and the time of the below-


described automobile collision, Carlos Morazan never notified First Acceptance in writing of a 


desire to remove the Named Driver Exclusion from the Policy.  


21. The Policy includes Form SCC-102 Named Driver Exclusion, which provides in 


part: 


Notwithstanding any other provision of the agreement and in 


consideration of the premium charged for this policy, it is agreed 


that no coverage is afforded for any claim or loss arising from an 


accident when the insured auto, or any other auto to which the 


terms of this policy apply is being driven, operated, or under the 


control of, either with or without the express or implied permission 


of the named insured or owner, by those persons specifically listed 


by you on your application or as named by you on a subsequent 


policy endorsement as an excluded driver.  This includes any claim 


for damages made against you, a relative, or any other person or 


organization that is vicariously liable for an accident arising out of 


the operation of a motorized vehicle by the excluded driver. 


 


This endorsement applies to any continuation, renewal, 


replacement, or reinstatement of this policy unless changed by you 


in writing. 


 


No Uninsured Motorist Coverage or Underinsured Motorist 


Coverage will be provided under this policy to anyone while the 


insured auto or any other auto to which the terms of this policy are 


extended is being driven or operated by the excluded driver(s). 


 


All other terms and provisions of this policy remain unchanged. 


22. Part A: Liability Coverage of the Policy includes the following exclusion: 


 


PART A: LIABILITY COVERAGE 


 


* * * 


EXCLUSIONS 
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READ THE FOLLOWING EXCLUSIONS CAREFULLY.  


COVERAGE WILL NOT BE AFFORDED UNDER THIS 


COVERAGE PART FOR ANY OF THE EXCLUSIONS 


LISTED BELOW. 


 


Coverage under this Part A, including our duty to defend, does not 


apply to: 


* * * 


27. Bodily injury or property damage resulting from the use 


of the insured auto by a person or persons specifically 


excluded by endorsement. 


* * * 


23. Part C: Uninsured/Underinsured Motorist Coverage of the Policy includes the 


following exclusion: 


PART C: UNINSURED/UNDERINSURED MOTORIST 


COVERAGE 


* * * 


However, Uninsured motor vehicle does not include any vehicle 


or equipment: 


1. which qualifies as an insured auto under this policy. 


* * * 


EXCLUSIONS 


READ THE FOLLOWING EXCLUSIONS CAREFULLY.  


COVERAGE WILL NOT BE AFFORDED UNDER THIS PART 


FOR ANY OF THE EXCLUSIONS LISTED BELOW.\ 


Coverage under this Part C is not provided for property damage or 


bodily injury sustained by any person: 


* * * 


10. Resulting from the use of the insured auto by a person or 


persons specifically excluded by endorsement. 


* * * 


 


THE UNDERLYING COLLISION 


24. First Acceptance repeats and realleges the allegations above as if set forth verbatim 


below. 


25. On May 14, 2020, Defendant Floyd filed a Summons and Complaint in the South 


Carolina Court of Common Pleas, Beaufort County, captioned: Tamasha Floyd, Individually and 


as Next Friend and Guardian ad Litem of Jayvon G, a minor under the age of sixteen (16) years 
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vs. Harry C. Brown, as Special Administrator of Kevin M, and Elsa Yoseli Valasquez Ferro, 


Civil Action No. 2020-CP-07-01075 (hereinafter “Underlying Complaint”).   


26. The Underlying Complaint alleges that on September 25, 2018, Kevin M. was 


operating the 2004 Ford listed on the Policy with Jayvon G. as a passenger when Kevin M. lost 


control of the vehicle, causing a single car collision that resulted in injury to Jayvon G. 


27. The Underlying Complaint alleges Defendant Ferro authorized Kevin M. to operate 


the vehicle, which Defendant Ferro denies. 


28. At the time of the single car collision, Defendants Gerald Washington and Vincent 


Williams were passengers in the 2004 Ford. 


29. Upon information and belief, Defendants Washington, Williams, and Floyd have 


or will make claims against Kevin M. and/or Defendant Ferro for injuries allegedly resulting from 


the single car collision. 


30. Upon information and belief, Defendant Ferro has tendered the Underlying 


Complaint to First Acceptance to provide a defense, and First Acceptance is currently defending 


under a reservation of rights. 


31. At the time of the single car collision, Kevin M. was operating the 2004 Ford. 


FOR A FIRST DECLARATION 


32. First Acceptance repeats and realleges the paragraphs above as if set forth verbatim 


below. 


33. Carlos Morazan, the named insured on the Policy, executed the Named Driver 


Exclusion. 


34. The Named Driver Exclusion was approved by the director of the South Carolina 


Department of Insurance or his designee. 
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35. In the Named Driver Exclusion, Carlos Morazan designated Kevin M. by name as 


the natural person to be executed. 


36. In the Named Driver Exclusion, Carlos Morazan declared that “An appropriate 


policy of liability insurance (or other security) as may be authorized by law has been properly 


executed in the name of the person to be excluded.” 


37. At the time of the above-referenced single car collision, Kevin M. was an excluded 


driver under the Policy. 


38. At the time of the above-referenced single-car collision, Kevin M. was operating 


the 2004 Ford. 


39. Therefore, First Acceptance is entitled to a declaration that coverage under the 


Policy issued by First Acceptance was not in effect at the time of the single car collision, and First 


Acceptance has no duty to defend, indemnify, or make any payments whatsoever for any claims 


arising out of the above-referenced single car collision.  


 WHEREFORE, First Acceptance prays that the Court inquire into these matters and 


declare that the Policy provides no coverage for any claims arising out of the above-referenced 


single car collision and that First Acceptance has no duty to defend, indemnify, or make any 


payments whatsoever for any claims arising out of the above-referenced single car collision, 


together with such other and further relief as the Court may deem proper. 


      MURPHY & GRANTLAND, P.A. 


      s/Wesley B. Sawyer 


      Wesley B. Sawyer, Esquire (S.C. Bar. # 100229) 


      4406-B Forest Drive 


      Post Office Box 6648 


      Columbia, South Carolina 29260 


      (803) 782-4100 


      (803) 782-4140 (facsimile)  
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      Email:  wsawyer@murphygrantland.com  


      Attorneys for Plaintiff First Acceptance Insurance  


      Company, Inc. 


Columbia, South Carolina 


August 25, 2020 
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STATE OF SOUTH CAROLINA  ) IN THE COURT OF COMMON PLEAS 


      ) 


COUNTY OF BEAUFORT   ) CIVIL CASE NO.: 2020-CP-07-01692 


 


FIRST ACCEPTANCE INSURANCE  ) 


COMPANY, INC.,    ) 


      ) 


   PLAINTIFF,  ) 


      ) 


vs.      )   ANSWER 


      ) 


TAMASHA FLOYD, INDIVIDUALLY  ) 


AND AS GUARDIAN AD LITEM OF  ) 


JAYVON G., A MINOR UNDER THE  ) 


AGE OF EIGHTEEN (18) YEARS OF  ) 


AGE; HARRY BROWN AS SPECIAL ) 


 ADMINISTRATOR OF THE ESTATE  ) 


OF KEVIN M., ELSA VALASQUEZ  ) 


FERRO; GERALD WASHINGTON;  ) 


AND VINCENT WILLIAMS,  ) 


      ) 


DEFENDANTS. ) 


___________________________________ ) 
 


COMES NOW, the Defendants, Tamasha Floyd, individuals and as Guardian ad litem of 


Jayvon G., a minor under the age of eighteen (18) years of age; (herein referred to as Defendants) by 


and through their attorney, and answers the following:  


FOR A FIRST DEFENSE 


General Answer 


1. Each and every allegation in Plaintiff’s Complaint not hereinafter specifically addressed, admitted, 


or clarified is denied.  


FOR A SECOND DEFENSE 


Specific Denial 


2. Defendants incorporate and reallege each and every defense alleged in the above  


paragraphs of this Answer as if repeated verbatim herein.  


3. Defendants are without sufficient information or belief as to the allegation contained in 


Paragraph 1 and therefore the allegation is denied. 


4. Defendants admit the allegations contained in Paragraph 2. 
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5. Defendants admit the allegations contained in Paragraph 3. 


6. Defendants admit the allegations contained in Paragraph 4. 


7. Defendants admit the allegation contained in Paragraph 5 that Harry Brown was appointed 


special administrator for the Estate of Kevin M., who was a minor under the age of eighteen 


(18) at the time of his death but denies that the appointment was made by South Carolina Court 


of Common Pleas, County of Beaufort. 


8. Defendants admit the allegations contained in Paragraph 6. 


9. Defendants admit the allegations contained in Paragraph 7. 


10.  Defendants are without sufficient information or belief as to the allegation contained in 


Paragraph 8 and therefore the allegation is denied. 


11. Defendants are without sufficient information or belief as to the allegation contained in 


Paragraph 9 and therefore the allegation is denied. 


12. Defendants admit the allegations contained in Paragraph 10. 


13. Defendants admit the allegations contained in Paragraph 11. 


14. Defendants admit the allegations contained in Paragraph 12. 


15. Defendants admit the allegations contained in Paragraph 13. 


16. Defendants admit the allegations contained in Paragraph 14. 


17. Defendants are without sufficient information or belief as to the allegation contained in 


Paragraph 15 and therefore the allegation is denied. 


18. Defendants are without sufficient information or belief as to the allegation contained in 


Paragraph 16 and therefore the allegation is denied. 


19. Defendants are without sufficient information or belief as to the allegation contained in 


Paragraph 17 and therefore the allegation is denied. 
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20. Defendants are without sufficient information or belief as to the allegation contained in 


Paragraph 18 and therefore the allegation is denied. 


21. Defendants are without sufficient information or belief as to the allegation contained in 


Paragraph 19 and therefore the allegation is denied. 


22. Defendants are without sufficient information or belief as to the allegation contained in 


Paragraph 20 and therefore the allegation is denied. 


23. Defendants are without sufficient information or belief as to the allegation contained in 


Paragraph 21 and therefore the allegation is denied. 


24. Defendants are without sufficient information or belief as to the allegation contained in 


Paragraph 22 and therefore the allegation is denied. 


25. Defendants are without sufficient information or belief as to the allegation contained in 


Paragraph 23 and therefore the allegation is denied. 


26. Defendants are without sufficient information or belief as to the allegation contained in 


Paragraph 24 and therefore the allegation is denied. 


27. Defendants admit the allegations contained in paragraph 25. 


28. Defendants admit the allegations contained in paragraph 26. 


29. Defendants are without sufficient information or belief as to the allegation contained in 


Paragraph 27 and therefore the allegation is denied. 


30. Defendants admit the allegations contained in paragraph 28. 


31.  Defendants are without sufficient information or belief as to the allegation contained in 


Paragraph 29 and therefore the allegation is denied. 


32. Defendants are without sufficient information or belief as to the allegation contained in 


Paragraph 30 and therefore the allegation is denied. 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2020 S


ep 08 1:07 P
M


 - B
E


A
U


F
O


R
T


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2020C
P


0701692


0081







33. Defendants admit the allegations contained in paragraph 31. 


34.  Defendants are without sufficient information or belief as to the allegation contained in 


Paragraph 32 and therefore the allegation is denied. 


35. Defendants are without sufficient information or belief as to the allegation contained in 


Paragraph 33 and therefore the allegation is denied. 


36. Defendants are without sufficient information or belief as to the allegation contained in 


Paragraph 34 and therefore the allegation is denied. 


37. Defendants are without sufficient information or belief as to the allegation contained in 


Paragraph 35 and therefore the allegation is denied. 


38.  Defendants are without sufficient information or belief as to the allegation contained in 


Paragraph 36 and therefore the allegation is denied. 


39. Defendants are without sufficient information or belief as to the allegation contained in 


Paragraph 37 and therefore the allegation is denied. 


40.  Defendants admit the allegations contained in Paragraph 38. 


41. Defendants are without sufficient information or belief as to the allegation contained in 


Paragraph 39 and therefore the allegation is denied. 


FOR A THIRD DEFENSE 


(Failure to State a Cause of Action) 


42. Defendants incorporate and re-allege every defense and allegation contained in the above 


paragraphs of this Answer as if repeated verbatim herein. 


43. Defendants assert that Plaintiff’s Complaint fails to state facts sufficient to constitute a cause 


of action against them and; therefore, the Complaint should be dismissed pursuant to Rule 


12(b)(6) of the South Carolina Rules of Civil Procedure. 
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FOR A FORTH DEFENSE 


(Statute of Limitation) 


44. Defendants incorporate and re-allege every defense and allegation contained in the above 


paragraphs of this Answer as if repeated verbatim herein. 


45. Defendants assert that any recovery by Plaintiff is barred by the Statute of Limitation.    


WHEREFORE, Defendants request that this Court declare that the Policy provided 


coverage for all claims arising out of the single car collision and that First Acceptance has a duty 


to defend, indemnify and make all payments arising from the accident;   


A. Judgment be entered for Defendants; 


B. for reasonable attorney’s fees as well as cost of this action; and 


C. such other and further relief as the Court may deem just and proper. 


 


THE LAW OFFICE OF CLIFFORD BUSH, III 


 


s/Clifford Bush, III_________________________ 


Clifford Bush, III, Esquire 


South Carolina Bar# 17026 


28 Old Jericho Road 


Beaufort, South Carolina 29906 


(843) 379-9500(w) 


(843) 379-9550(f) 


cbush@lawofficeofcbushiii.com 


ATTORNEY FOR DEFENDANTS 


 


 


Beaufort, South Carolina 


 


September 8, 2020 
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THE STATE OF SOUTH CAROLINA  )  THE COURT OF COMMON PLEAS  
)  


COUNTY OF BEAUFORT  )  CASE NO.: 2020-CP-07-  
  


TAMASHA FLOYD, Individually and as   ) 
Next Friend and Guardian ad Litem ) 
of JAYVON G, a minor under the age of ) 
sixteen (16) years,   ) 
  PLAINTIFFS,  )  
vs.  )  SUMMONS  
 ) 
HARRY C. BROWN as Special  ) 
Administrator of KEVIN M and ELSA ) 
YOSELI VELASQUEZ FERRO, ) 
 ) 
  DEFENDANTS. )  


  ) 
TO THE DEFENDANT ABOVE NAMED:  


  
YOU ARE HEREBY SUMMONED and required to answer the Complaint in this action, 


a copy of which is herewith served upon you, and to serve a copy of your Answer to said Complaint 


on the Plaintiffs’ attorney, Clifford Bush, III, Esquire, at 28 Old Jericho Road, Beaufort, South 


Carolina, 29906, within thirty (30) days after the service hereof, exclusive of the day of such service, 


and if you fail to answer the Complaint within the time aforesaid, judgment by default will  


be rendered against you for the relief demanded in said Complaint.  
  


THE LAW OFFICE OF CLIFFORD BUSH, III  
       


s/Clifford Bush, III     
      Clifford Bush, III, Esquire  
       South Carolina Bar No. 17026  
  28 Old Jericho Road  
  Beaufort, South Carolina 29906    P:(843) 379-9500    F:(843) 379-9550  
      ATTORNEY FOR PLAINTIFFS  


Beaufort, South Carolina 
May 14, 2020 
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THE STATE OF SOUTH CAROLINA  )  THE COURT OF COMMON PLEAS  
)  


COUNTY OF BEAUFORT  )  CASE NO.: 2020-CP-07-  
  


TAMASHA FLOYD, Individually and as   ) 
Next Friend and Guardian ad Litem ) 
of JAYVON G, a minor under the age of ) 
sixteen (16) years,   ) 
  PLAINTIFFS,  )  
vs.  )  COMPLAINT 
 ) 
HARRY C. BROWN as Special  ) 
Administrator of KEVIN M and ELSA ) 
 YOSELI VELASQUEZ FERRO, )  
 ) 
  DEFENDANTS. )  


  ) 
 
NOW COMES Plaintiffs, above-named, complaining of acts and/or omissions of the 


Defendants, above-named, and does allege and show unto this Honorable Court as follows:  


1. That the parties hereto, the subject matter hereof, and all matters and things 


hereinafter alleged are within the jurisdiction of this Honorable Court.  


2. Plaintiff, Tamasha Floyd, (hereinafter Plaintiff) is and was at all times material 


to this Complaint, a resident of, 1742 Jasper Stone Circle in Beaufort, South Carolina 29906. 


3.  Plaintiff, Jayvon G, (hereinafter Plaintiff) is and was at all times material to this 


Complaint, a resident of, 1742 Jasper Stone Circle in Beaufort, South Carolina 29906. 


4. Defendant, upon information and belief, Kevin M, (hereafter “Defendant”), is 


and was at all times material to this Complaint, a resident of 1602 Charleston Drive, Beaufort, 


South Carolina 29906. 


5. Defendant, upon information and belief, Elsa Yoseli Velasquez Ferro, (hereafter  
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“Defendant”), is and was at all times material to this Complaint, a resident of 1602 Charleston 


Drive, Beaufort, South Carolina 29906. 


6. The automobile accident, which is the subject of this lawsuit, occurred 


on September 25, 2018 at or around 5:21 P.M., on Bruce K. Smalls Drive in the County 


of Beaufort, State of South Carolina.  


7. Plaintiff, Jayvon G, a passenger in a vehicle driven by Defendant, Kevin 


M.  Defendant, Kevin M was driving a 2004 Ford Expedition bearing license plate number 


5712LU, at the time of the above-mentioned motor vehicle accident.  


8. Upon information and belief, Defendant, Elsa Yoseli Velasquez Ferro 


was the owner of the 2004 Ford Expedition bearing license plate number 5712LU, at the 


time of the above-mentioned motor vehicle accident.  That Defendant, Elsa Yoseli 


Velasquez Ferro authorized Defendant, Kevin M to drive the motor vehicle. 


FOR A FIRST CAUSE OF ACTION 
(Negligence) 


  
9. Plaintiff hereby incorporates by reference paragraphs 1 through 8 of this  


Complaint as if fully set forth herein.  


10. On September 25, 2018, Plaintiff, Jayvon G, was a passenger in a vehicle 


driven by Defendant, Kevin M traveling north bound on Bruce K Smalls Drive, which is 


a public highway in the County of Beaufort, State of South Carolina.    


11. On September 25, 2018, at or about 5:21 P.M., Defendant, Kevin M, was 


driving and operating his vehicle in a manner that exceeded the authorized speed limit and 


ran off the road.  The vehicle then struck a mailbox before overturning.     


12. Defendant failed to maintain the proper speed which resulted in his 


automobile overturning with great violence and inflicting serious injuries on the Plaintiff.  
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13. At such time and place as above mentioned, Defendant, heedlessly and 


with reckless disregard of the Plaintiff’s rights, operated and managed his automobile in a 


manner that he did not observe or attempt to observe where he was driving the automobile 


and failed to properly maintain proper speed, knowing that such failure might or could 


result in danger, damage, and injury to him and the Plaintiff.   


14. The collision and Plaintiffs’ injuries were the direct and proximate result 


of Defendant’s actions. It was the duty of the Defendant to so operate the motor vehicle 


as not to carelessly or negligently cause injury or damage to others lawfully using the 


highways and or public roads. Defendant was, individually, jointly, and in combination 


of, at the time and place above mentioned, negligent, grossly negligent, wanton, willful, 


and careless in one or more of the following particulars:  


a Defendant failed to maintain the proper speed while using the highways and 
public/private roads;  


 
b Defendant failed to travel at the authorized speed limit; 


  
c Defendant failed to keep his vehicle under proper control at all times;  


  
d Defendant failed to maintain a reasonable and safe traveling distance 


between his vehicle and the side of the road;  
  


e In failing to take reasonable and proper precautions to avoid colliding 
Defendant’s vehicle when the exercise of ordinary care by Defendant would 
have avoided the collision;  


  
f In disregarding the flow of traffic; and  


  
g In failing to use the degree of care and caution that a reasonable and prudent 


person would have used under the circumstances then and there prevailing, 
all of which was the direct and proximate cause of the damages and injuries 
suffered by the Plaintiff herein, said acts being in violation of the statutory 
and common laws of the State of South Carolina.  
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15. As a direct and proximate result of each of the careless and negligent acts 


committed by Defendant, the motor vehicle that he was operating collided into a mailbox 


then overturned.  As a direct and proximate result of such acts, Plaintiff was thrown 


against different parts of the motor vehicle, thus sustaining serious injuries.  


16. As a direct and proximate result of the accident, Plaintiff was seriously 


injured, both internally and externally, from the aforesaid collision, all of which has and 


will in the future cause Plaintiff to undergo much physical pain and suffering, have and 


will in the future cause Plaintiffs to spend large amounts of money for medical treatment 


and services, have and will in the future cause Plaintiffs to suffer trauma, anxiety, 


annoyance, whole body impairment, inconvenience, and travel - all to Plaintiffs’ general 


damage and detriment.  


17. As a direct and proximate result of the accident, Plaintiffs suffered severe 


physical injuries, past and future pain and suffering, loss of enjoyment of life, as well as 


medical expenses.  


FOR A SECOND CAUSE OF ACTION 
(Negligence Entrustment) 


18. Plaintiff hereby incorporates by reference paragraphs 1 through 17 of this  


Complaint as if fully set forth herein.  


19. Defendant, Kevin M, was at the time if the accident, driving a vehicle 


identified as a 2004 Ford Expedition owned by Defendant Elsa Yoseli Velasquez Ferro, 


with the permission of Defendant, Elsa Yoseli Velasquez Ferro. 


20. At the time of the incident underlying this complaint, Defendant, Kevin 


M was an incompetent and reckless driver, in that he was travelling in excess of the posted 


speed limit when he ran off the road then attempted to overcorrect which caused the 


vehicle to overturn.   
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21. Defendant, Elsa Yoseli Velasquez Ferro, acted negligently in entrusting 


her vehicle to Defendant, Kevin M in that he was incompetent as well as inexperienced in 


driving; therefore, traveling too fast and causing the vehicle to overturn.   


22. As a direct and proximate result of Defendant, Elsa Yoseli Velasquez 


Ferro’s negligently entrusting the motor vehicle to Defendant, Kevin M, Plaintiffs 


suffered severe physical injuries, past and future pain and suffering, loss of enjoyment of 


life, as well as medical expenses.  


23. At all time of the collision, Defendant Elsa Yoseli Velasquez Ferro’s 


entrusted the motor vehicle to Defendant, Kevin M, knowing that he did not possess a 


valid South Carolina Driver’s license.  Thus, negligently entrusting the vehicle to an 


unlicensed driver. 


24. As a direct and proximate result of Defendant, Elsa Yoseli Velasquez 


Ferro’s negligence entrusting the motor vehicle to unlicensed driver, Plaintiffs suffered 


severe physical injuries, past and future pain and suffering, loss of enjoyment of life, as 


well as medical expenses.  


WHEREFORE, Plaintiffs pray for judgment against the Defendants in the 
following:  
  


1. Damages for past, present and future medical expenses;  
  


2. Damages for pain and suffering in an amount to be determined by the 
court;  


 
3. Compensatory and punitive damages; 


  
4. Awarding costs, expenses, reasonable attorney’s fees, interest, and 


disbursement of this action; and  


5. Awarding such other and further relief as this Court may deem just and 
proper.  


  


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2020 M


ay 14 11:26 A
M


 - B
E


A
U


F
O


R
T


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2020C
P


0701075


0096







- 7 -  


THE LAW OFFICE OF CLIFFORD BUSH, III  
  


 s/Clifford Bush, III            
  Clifford Bush, III, Esquire   
  South Carolina Bar No. 17026   
  28 Old Jericho Road  
   Beaufort, South Carolina 29906  


P:(843) 379-9500  
F:(843) 379-9550  


 ATTORNEY FOR PLAINTIFFS  
  
  
  
Beaufort, South Carolina 


May 14, 2020 
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS


COUNTY OF BEAUFORT 


First Acceptance Insurance Company,


Plaintiff, 


vs. Transcript of Record
2020-CP-07-01692


Tamasha Floyd, et al., 


Defendant. 


September 5, 2023 
Beaufort, South Carolina 


B E F O R E: 


The HONORABLE JOCELYN NEWMAN


A P P E A R A N C E S: 


Wesley B. Sawyer, Representing the plaintiff


Margie Bright Matthews, Representing the Carlos 
Morazan and Elsa Velasquez Morazan


J. Andrew Smith, Representing Tamasha Floyd and Jayvon 
Garrett


SHARON G. HARDOON, CSR
Official Circuit Court Reporter, III 
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THE BAILIFF:  All rise.  The Honorable 


Jocelyn Newman presiding. 


THE COURT:  Good morning.  


MR. SAWYER:  Morning. 


THE COURT:  Al right.  First Acceptance 


Insurance Company vs. Tamasha Floyd.  


MR. SAWYER:  Good morning, Your Honor.  


Wesley Sawyer from Murphy Grantland for First 


Acceptance.  Your Honor, we'd like to have a short 


conference in chambers, but I believe it's 


possible we can proceed with this one on a bench 


trial, which may simplify things significantly for 


you.


MS. BRIGHT MATHEWS:  That is correct, 


Your Honor.  


THE COURT:  Good morning.  I prefer to 


have conferenceS in chambers, but we can talk 


about it.  


MR. SAWYER:  Sure. 


THE COURT:  I mean, it's a short roster, 


so, I mean, let's just talk about it.  


MR. SAWYER:  That's fine.  Your Honor, 


this case is about an excluded driver provision in 


an insurance policy.  The question is the 


application and enforcibility of the excluded 


2
1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


0099







driver provision.  I believe that there may be a 


dispute as to whether the application was signed 


and small disputes but no major ones.  I think the 


primary issue before Your Honor is most likely 


going to be a legal argument. 


Nobody has asked for a jury trial.  It's 


not in anyone's pleadings.  I believe we're okay 


with proceeding before Your Honor. 


We do have a couple small motions, but 


nothing big to get into.  If we had a jury, of 


course, we would have a few more motions, but we 


can avoid all that.  


THE COURT:  Okay.  Yes.


MS. BRIGHT MATHEWS:  Essentially, the 


recitation is correct with the exception of, not the 


signature, but they're claiming that there's an 


exclusion that came, and we believe that it came about 


after a death in the case.  The exclusion relates to a 


14-year-old child in the home. 


And so there was a question that we 


wanted to take up in chambers regarding whether or 


not we wanted to stipulate to certain facts or 


what the Court would prefer, and scheduling.  I'm 


scheduled for a felony DUI trial next week that's 


pretty big, and so I wanted to see what we could 
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do regarding getting this non-jury matter 


scheduled.  


THE COURT:  Are we in agreement that it's 


non-jury?  You-all are -- 


MS. BRIGHT MATHEWS:  Yes, we are in 


agreement on that.  


MR. SAWYER:  Your Honor, my witness is 


here.  We are ready to go and proceed.


THE COURT:  So you-all would be the first 


thing I'd be doing.  


MR. SAWYER:  If Your Honor pleases, 


yes.  


MS. BRIGHT MATHEWS:  And my clients are 


here, also.  


THE COURT:  Fabulous.  Then, yeah, I'll 


start that this morning.  


MR. SAWYER:  That's great, Your Honor.  


(Off the record; Other matters heard.) 


THE BAILIFF:  All rise.  This court is back 


in session.  


THE COURT:  So this is 2020-CP-07-01692, 


First Acceptance vs. Tamasha Floyd.  This was on 


the jury trial roster, but Mr. Sawyer and Ms. 


Bright Matthews have agreed this is a non-jury 


matter, correct?  
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MR. SAWYER:  We also have Andrew Smith, 


Your Honor. 


THE COURT:  Yes, I'm sorry.


MR. SMITH:  Your Honor, I represent 


Tamasha Floyd and Jayvon Garrett, her minor child 


at the time of the accident.  


MR. SAWYER:  And, Your Honor, yes, we 


agree.  


MS. BRIGHT MATTHEWS:  And, just for the 


record, I represent Carlos Morazan and Elsa -- 


it's on the form as Elsa Valasquez Morazan, I 


represent them.  


MR. SAWYER:  That's right.  Your Honor, 


Mr. Morazan is not a party to the action.  Miss 


Elsa is a party.  In addition to Mr. Smith's 


clients.  Also, another party is Harry Brown, who 


is a special administrator for the estate of   


Kevin Morazan.  Mr. Brown is not here.  My 


understanding is, he's not likely to be here.  


He's not shown up for anything in the case.  I'm 


not -- I don't think there's any surprise that 


he's not here, Your Honor.  


THE COURT:  Okay.  


MS. BRIGHT MATTHEWS:  Your Honor, sorry 


about just standing up.  One of our concerns is 
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that the car -- this is a DJ action that was 


brought, and they never -- and the contract for 


insurance was taken out by Carlos Morazan and they 


filed this action only against the owner of the 


vehicle, which is an interesting twist to things.  


But we're willing to proceed given that fact.  


MR. SAWYER:  Your Honor, I can explain 


that very simply.  This is a declaratory judgment 


action about a named-driver exclusion endorsement 


in the policy that named Kevin Morazan. 


The DJ action was brought when a lawsuit 


was brought against the estate of Kevin Morazan 


and against Miss Velasquez.  Mr. Morazan was not 


named in that lawsuit; therefore, he didn't need 


to be a party to the declaratory judgment action 


because no suit has been brought against him.  


And, at this point, the statute of limitations for 


a 2018 accident has long since past, so he doesn't 


need to be a party of an action on this issue. 


There are no counter-claims in the action 


or anything of that nature.  Just straight up DJ, 


Your Honor.  


THE COURT:  Okay.  Before I lose my train 


of thought, Mr. Smith, you agree that this matter 


can be heard non-jury?  
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MR. SMITH:  Yes, Your Honor.  


THE COURT:  Mr. Sawyer? 


MR. SAWYER:  Yes, Your Honor.  


THE COURT:  You're still standing,            


Mr. Smith.  


MR. SMITH:  I was standing.  I'll have a 


seat.  


THE COURT:  That's fine.  I thought you 


were trying to get my attention.  


MR. SMITH:  Just out of respect to the 


Court.  


THE COURT:  Well, Mr. Morazan is not a 


party, but we have counsel for other parties here.  


Is everybody ready to proceed with the trial?  


MR. SAWYER:  We are, Your Honor.  


MS. BRIGHT MATTHEWS:  Yes, we are.  


MR. SAWYER:  We are.  We have two 


stipulations for the record.  I do have one motion 


to put up before the Court before we can proceed. 


THE COURT:  Yes, sir. 


MR. SAWYER:  I'll proceed with the 


stipulations first, Your Honor.  One of the 


stipulations under the named-driver exclusion 


statute, the excluded driver form has to be 


approved by the department of insurance, the 
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director or his designee.  The parties have 


stipulated that the form at issue in this case, 


just the form itself in terms of a blank form, was 


approved by the department for use of the First 


Acceptance Insurance Company prior to the date of 


the application in February of 2016.  


THE COURT:  Is that correct? 


MR. SMITH:  Yes, Your Honor.  


MS. BRIGHT MATTHEWS:  Yes, Your Honor.  


MR. SAWYER:  Secondly, Your Honor, we 


stipulated that the date of birth of Kevin 


Morazan -- Drew, you have that down in front of 


you, right?  


MS. BRIGHT MATTHEWS:  Yes.  Your Honor, 


the date of birth of Kevin Morazan was September 


6th of 2001.  


THE COURT:  Okay.  


MR. SAWYER:  And, Your Honor, the only 


motion I have before you is just to deem requests 


to admit admitted because we didn't get a response 


to request to admit, which, I believe, narrows 


some issues in the case.  


If I may approach, Your Honor, I'll give 


you a copy of what was served.  


THE COURT:  Yes, sir.  
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MR. SAWYER:  Your Honor, we served 


requests to admit on Elsa's -- on Elsa Velasquez.  


They were served by mail November 11, 2020.  The 


certificate of service is the second page is what 


I've handed you, Your Honor.  And the second 


attachment to that certificate of service is 


requests for -- sorry, maybe the third -- requests 


for admissions. 


We did not receive any written response 


to the request for admissions within 30 days or 


any point after that time.  And, again, these are 


from 2020.  And, Judge, we would move to deem 


these requests admitted as to Miss Velasquez.  I'm 


happy to walk through them, Your Honor.  


THE COURT:  Let me hear from Miss Bright 


Matthews on that issue.  


MS. BRIGHT MATTHEWS:  Your Honor, I've 


seen what Mr. Sawyer -- I almost forget his 


name -- Mr. Sawyer has presented before the Court.  


I looked this up in my file, and what I found, 


Your Honor, was requests for admissions that were 


sent to Clifford Bush with me being copied.  I 


answered the complaint in paragraph number 10, 


which goes specifically to the question he asked 


and the request for admissions and I denied it in 
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my answer in the complaint. 


If you'll give me just a minute.  I 


wasn't sure what he was going to present to the 


Court, but I found the request -- the request for 


admissions that he presented to Mr. Bush earlier 


when he inquired about it.  If you'll give me just 


a second.  


THE COURT:  Of course.  


MR. SMITH:  Your Honor, may I approach?  


THE COURT:  Yes, sir.  


MS. BRIGHT MATTHEWS:  Your Honor,       


Mr. Smith is nice enough -- I'm sorry.  


MR. SMITH:  Let me show it to opposing 


counsel.  I apologize.  


MR. SAWYER:  Thank you.  


MS. BRIGHT MATTHEWS:  Your Honor, when 


Mr. Sawyer approached me about the request for 


admissions, I started looking because I know I 


have a policy in my office on how we handle our 


case.  When they come in, they go through two 


different checks and it gets put in the system 


within 30 days because I know from years of 


practice that's deemed admitted.  All I saw in my 


file was that -- where I was copied on the RAs 


that were sent that he's presented to the Court.  
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I did not -- he could have sent them.  I'm not 


saying he didn't, but it's the same -- the 


prejudicial effect to my client is very imminent.  


But then when I looked at the answer to the 


complaint, my answer to the complaint denies what 


he's asking in the RAs, which is that Kevin M., my 


client's son, was the driver, and it denies that 


he's excluded.  


THE COURT:  Yes, sir.  


MR. SAWYER:  Your Honor, we sent three 


sets of request to admit; one to Mr. Bush, one to 


Mr. Brown, and one to Margie's office.  In fact, 


the request to admit as to Margie was different 


from the request to admit that was sent to      


Mr. Bush, because Mr. Bush's client admitted that 


Kevin was driving at the time of the accident.  In 


the answer, Margie did not.  And, therefore, we 


included that as one of the requests for 


admission. 


Your Honor, the argument that the answer 


addressed that, that is not an argument the Court 


of Appeals allows to avoid the effect of a failure 


to respond to a request to admit.  That's Scott 


vs. Greenville Housing Authority.  It's 579 S.E.2d 


151.  It's a Court of Appeals decision from 2003 
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and that was a specific issue the Court of Appeals 


dealt with. 


The trial judge in that case found that 


because the request to admit that were not 


responded to didn't -- issues that were denied in 


the answer, that it was appropriate to allow 


withdrawal of those admissions.  The Court of 


Appeals reversed the trial court on that, said 


that that's not a basis to allow withdrawal of 


admissions for failure to respond to request to 


admit.  And, in this case, that was a failure to 


respond, and expressed admission.  And the Court 


found that it was an abuse of discretion also to 


allow withdrawal of the admissions in that case as 


well, especially at the eve of trial. 


So there's a case directly on point.  We 


provided the Court with the certificate of service 


and letter providing those discovery requests that 


were sent in 2020.  We sent them separately to 


each party with different requests even in this 


one, and, of course, those are significant, Your 


Honor.  


MS. BRIGHT MATTHEWS:  And, Your Honor, 


once again Carlos Morazan, who was the 


policyholder in this contract is who I represent, 
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as well as his wife, and he was not made a party 


to it.  He's the one who -- they're saying sign 


the exclusion -- signed this contract allowing the 


exclusion, yet he's not noticed. 


When I received copies of documents in 


this file -- and I want to back up a little bit.  


And an attorney from -- Aiken Bridges -- I 


cannot -- they were involved in this case 


initially before the declaratory judgment was 


filed, and so there was a lot of mail going back 


and forth regarding discovery and responses from 


several people. 


But as to the issue that we're here for, 


and in response to what he's provided, it had 


to -- there is no way that -- there's a way that 


he could have sent me the discovery, but I would 


be surprised if I did not respond to an RA, 


especially given the fact that it had to have been 


a clerical error especially given the fact that I 


answered the summons and complaint denying the 


exact same thing.  


THE COURT:  Right. 


Mr. Sawyer, did you get responses to the 


other discovery requests?  


MR. SAWYER:  I did not get any discovery 
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responses from Margie.  And, in all candor to the 


Court, in past cases, typically, unless I file a 


motion to compel, I don't. 


I did get responses from Mr. Bush, and 


they admitted some and denied some in their 


responses to request to admit within 30 days.  


MS. BRIGHT MATTHEWS:  There, again,   


Your Honor, because Aiken Bridges was representing 


Elsa at the time.  


MR. SAWYER:  Aiken Bridges is the 


defendant counsel in the underlying tort case, 


Your Honor.  That's their role. 


MS. BRIGHT MATTHEWS:  And they also filed 


an answer.  


THE COURT:  They filed an answer in this 


case?  


MS. BRIGHT MATTHEWS:  In the tort case.  


THE COURT:  In the tort case.  


MS. BRIGHT MATTHEWS:  And let me -- 


THE COURT:  Did you receive, Miss Bright 


Matthews, the interrogatories or request for 


production? 


MS. BRIGHT MATTHEWS:  Your Honor, that's 


what I was looking for.  What I saw was copies of 


what was sent to Clifford Bush.  And there was 
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never a mention to compel filed against me in 


reference to this.  We've had depositions.  We 


even mediated this case.  


MR. SAWYER:  Your Honor --


MS. BRIGHT MATTHEWS:  And I don't mind 


looking through the file again, but when he 


brought that up earlier to get a stipulation from 


me, I told him I couldn't because of my response 


to my discovery.  And then I thought I had it.  I 


was, like, oh, got you.  He sent it to Clifford 


Bush and not to me, and now he's showing me that.  


And when would that have -- 


THE COURT:  I mean, it's the same date 


that discovery requests went to Mr. Bush.  


MS. BRIGHT MATTHEWS:  Yes, I see.  And 


the one to Mr. Bush has me copied. 


I mean, I can't say that it hasn't happened, 


but it could have.  I have no idea, but my answer is 


still my answer.  I'm not sure that it's really that 


relevant one way or the other, given the contract of 


insurance.  


MR. SAWYER:  Now, Judge, to be quite 


honest, I don't think that any of these points are 


really of significant dispute.  The goal here was 


to do exactly what a request for admissions is 
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supposed to do, which is to narrow the issues for 


trial and avoid excessive discovery.  And because 


of these, we didn't need to determine or go and 


establish actually that Kevin was the driver of 


the car at the time. 


Again, Mr. Bush's client, who was the 


passenger in the car, admitted in their answer 


that Kevin was the driver at the time of the 


incident.  The other admissions are that the 


policy that was attached is an accurate copy of 


the policy.  Again, I will be surprised if we have 


a legitimate dispute on that.  


The second one is that the named-driver 


exclusion that was attached was electronically 


signed by Carlos Morazan on February 26, 2016. 


The third one is that, between the date 


of signing and the date of the accident, there was 


no request to remove the named-driver exclusion. 


The fourth one is to admit that Kevin was 


driving.


And the fifth one we've now stipulated, 


which is admit that the named-driver exclusion 


form was approved by the Department of South 


Carolina -- by the director of the Department of 


South Carolina or his designee.  
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THE COURT:  Right.  So it's really number 


4 that's the issue. 


So do you deny ever having received them, 


Miss Bright Matthews?  


MS. BRIGHT MATTHEWS:  I only -- let me 


back up.  I don't deny that they were sent to 


Clifford Bush and I received a copy of them that 


way.  But it was my understanding when I looked at 


it that -- the same thing was sent to         


Clifford Bush and I was a copied person and it 


wasn't directed at me.  What he's showing me today 


is sent via U.S. mail November the 11th of 2020 


that was sent to me.  I don't have it as part of 


what was presented to me.  And I looked through 


that just a minute ago, so it could have come into 


my office.  I don't know.  But it's not here with 


me now.  And I didn't think it was a major issue, 


unfortunately.  I'm sorry.  


MR. SAWYER:  Your Honor, I think one 


thing that also helps is the underlying complaint 


alleges that Kevin was the driver.  If Kevin 


wasn't the driver in the underlying complaint, 


there would be no claim against him anyhow or 


against Miss Velasquez. 


So, really, it's one of those facts that, 
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if he's not the driver, then we don't have 


anything to fight over here because there's no 


claim -- 


THE COURT:  That's correct. 


MR. SAWYER:  -- and the underlying suit 


would have to be dismissed and we'd all be done.  


But as a practical matter -- 


MS. BRIGHT MATTHEWS:  That's what I was 


trying to explain.  It doesn't matter one way or 


the other.  


THE COURT:  Right.  


MS. BRIGHT MATTHEWS:  None of us were 


there, unfortunately. 


MR. SAWYER:  Except Mr. Bush's client.  


MS. BRIGHT MATTHEWS:  Right.  


THE COURT:  Right.  


MS. BRIGHT MATTHEWS:  I think this only 


came up when Mr. Sawyer came to me and ask that I 


stipulate and I told him I couldn't.  And I said, 


This is how I answered it in my complaint.  And he 


said, Yeah, but request for admissions were filed 


and served on you.  


THE COURT:  Okay.  


MS. BRIGHT MATTHEWS:  It's just me being 


Margie, Your Honor.  
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MR. SAWYER:  And, Your Honor, I do have a 


copy of what was mailed to Mr. Brown to his 


direction with the certificate of service to make 


the record complaint, but I don't know you really 


need it for the record since we're not dealing 


with him right now.  


THE COURT:  Right.  I'm going to grant 


plaintiff's motion to deem each of these admitted.  


Yeah, I think that's what's most appropriate in 


this case.  


MR. SAWYER:  Thank you, Your Honor.  


THE COURT:  Okay.  


MR. SAWYER:  Your Honor, would you like 


for me to forecast the evidence very briefly 


before we call our first witness?  


THE COURT:  Sure.  


MR. SAWYER:  Thank you, Your Honor.  May 


it please the Court?  Again, I represent First 


Acceptance Insurance Company.  We're here on a 


dispute over the application of a named-driver 


exclusion endorsement. 


First Acceptance issues a policy of 


insurance to Carlos Morazan on February 26, 2016.  


The application identified Carlos, his wife, and 


his son Kevin.  What the evidence is going to show 
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is that the date and month of birth for Kevin and 


for Carlos, and his wife was correct, but the year 


of birth was incorrect for both of them.  But that 


was what was on the application. 


The application was submitted 


electronically but it was done in person at the 


agency at First Acceptance.  This application was 


in 2016.  And in 2012 First Acceptance adopted a 


corporate-wide approach to insurance transactions 


in the agency where they use a system called 


DocuSign, which I'm sure Your Honor has heard of 


DocuSign plenty of times.  And by 2016, that would 


be the process. 


So the way it works is, the applicant 


steps into the office.  They describe what they're 


looking for.  They communicate with the agent.  


They answer questions.  Ultimately, the agent will 


provide information based upon what the applicants 


provided to him.  A price will be quoted.  If the 


applicant decides they want to purchase insurance, 


then they go through the purchase process. 


At that point, the application is created 


electronically and then DocuSign sends a DocuSign 


envelope for that document to be signed.  And at 


the agencies, they have monitors sitting on lazy 
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Susans, which is not a phrase I heard in a long 


time.  So what happens is, when they open the 


application for the signature process, they turn 


that lazy Susan around so the monitor faces the 


applicant, and they got a separate mouse across 


the desk for the applicant.  And they get to pick 


their own font.  And they go through each and 


every signature on the application.  One by one 


DocuSign will take them through it.  


MS. BRIGHT MATTHEWS:  Your Honor, I'm 


sorry.  I have to object because he's testifying.  


All of this that he has presented -- that he's 


presenting now was not a part of any depositions.  


If he -- is this an opening statement?  


THE COURT:  I think it is.  


MR. SMITH:  Yes, it is. 


MS. BRIGHT MATTHEWS:  And if he could 


just stick to those -- instead of testifying for 


First Acceptance on what their office looks like, 


it would be great if he would testify to what's in 


the documents and what's at issue here.  


MR. SAWYER:  Your Honor, it's opening 


statement.  I'm just presenting the facts.  


THE COURT:  I decide all the facts.  


There is not a jury involved.  
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MS. BRIGHT MATTHEWS:  Right.  


THE COURT:  But I nevertheless appreciate 


an overview of what he intends to prove.  


Overrule your objection that it's 


evidence.  It's just giving me a road map as to 


plaintiff's contention.  We'll get to evidence 


later. 


MR. SAWYER:  Certainly, Your Honor, that 


would be the expectation.  It's merely a forecast. 


So the DocuSign guides them through.  


They can scroll through each of the pages on the 


application.  They click to make their signature 


in each signature spot.  And once that's 


completed, they've signed all the spots, DocuSign 


will send that package back off the agent.  


They'll counter-sign it, and then that DocuSign 


will create what's called a certificate of 


completion showing that the process was completed 


properly, and that's what we'll submit to Your 


Honor in this case for the application. 


The application where it names Kevin 


Morazan on the first page of the application, it 


describes him as excluded, and the application 


also includes a named-driver-exclusion form.  That 


named-driver-exclusion form names Kevin Morazan 


22
1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


0119







with the incorrect date of birth, but the correct 


day and month.  It describes him as an employee.  


And, Your Honor, I don't think we're going to 


contend that he was an employee of Carlos Morazan.  


It has a box checked stated that Kevin had other 


applicable insurance and it's electronically 


signed on the bottom as part of the overall 


DocuSign envelope from DocuSign.  So it would have 


been signed when all of the other parts of the 


application were signed. 


That application also includes the 


initial declarations page for the policy, and that 


initial declarations page states at the bottom the 


endorsements that were included and states that 


there's a named-driver-excluded endorsement.  So 


that was what was issued in 2016. 


The policies renewed year over year.  And 


in 2018 that version of the policy is in effect 


when this accident happens on September 25, 2018.  


Kevin takes his mother's keys.  Has three friends 


in the car.  They go for a ride.  Kevin loses 


control of the vehicle and a single car accident 


occurs. 


As a result, Mr. Bush's client, Jayvon -- 


who is now an adult so I think we can say Jayvon 
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Garrett, but at the time was a minor -- filed suit 


against Elsa Velasquez, Carlos's wife, and against 


the estate of Kevin Morazan.  When that happened, 


this lawsuit was brought.  This declaratory 


judgment action was brought to seek a declaration 


on the enforcement of the named-driver-exclusion. 


THE COURT:  All right. 


MR. SAWYER:  Thank you, Your Honor. 


THE COURT:  All right.  Yes, sir.  


MR. SMITH:  Good afternoon, Your Honor.  


I didn't introduce myself to you.  I'm Drew Smith.  


I just started working with attorney Clifford Bush 


at the law office of Clifford Bush about a year 


ago.  Cliff and I were good friends from way back 


in the Reserves, and it's just been a blessing and 


honor to work with Cliff over this past year.  


This is one of the cases I took from 


Cliff, and he and I are working the underlying 


motor-vehicle-accident case for the family of 


Tamasha Floyd and Jayvon Garrett.  It's a very, 


very tragic case, Your Honor.  Sadly, Kevin passed 


away in the accident and Jayvon was badly injured.  


What we are seeking here is a finding from the 


Court that this named-driver exclusion is 


completely inapplicable.  The reason, Your Honor, 
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when they signed it, Kevin was 14.  There's two 


provisions under the statutory law of          


South Carolina with regard to a named-driver 


exclusion. 


The two provisions and the statute, Your 


Honor, is Section 38 -- 


MR. SAWYER:  Your Honor, I do object to 


legal argument in openings, but I'll be ready to 


address those at your convenience, Your Honor, now 


or later.  


MR. SMITH:  I am not making the legal 


argument.  I'm talking about how the facts apply 


to this case. 


THE COURT:  Your objection is 


overruled.  


MR. SAWYER:  Thank you.  


MR. SMITH:  So the statutory code is 


38-77-340, and the standard -- the two things that 


you need for a named-driver exclusion to be 


applicable are, Number 1, the driver turns in his 


license.  A 14-year-old doesn't have a license.  


This is simple. 


Number 2, that there is an appropriate 


policy of insurance covering him.  My son is 14, I 


ain't paying for a policy of insurance for a 14 
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year old that's not supposed to drive.  Okay?  


This is a simple case. 


In our opinion, this is truly not a good 


faith basis for denial.  We plan on pursuing that 


at a later date.  


This $25,000 of coverage, Your Honor, the 


injuries here are horrific.  This case here -- and 


I won't go into the legal argument, but the facts 


are important.  It's USAA vs. Pickens,            


434 S.C. 60.  They talk about why a named-driver 


exclusion is there.  It's there in order to lower 


premiums when a bad driver would otherwise be 


included within the policy.  A 14 year old is not 


allowed to drive in our state.  It's an invalid 


exclusion, and we plan on producing evidence to 


the same. 


Thank you, Your Honor.  


THE COURT:  Yes, ma'am.  


MS. BRIGHT MATTHEWS:  I'm going to try to 


make this real quick here, Your Honor.  I think 


you have the gist of what's happened here. 


In 2016, my client Carlos Morazan who 


speaks English but prefers to handle business 


matters in Spanish.  He speaks a little bit.  He 


was born and raised in Honduras.  Came to America.  
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He and his wife bought this vehicle.  The vehicle 


was bought in his wife's name, and that's why 


she's here. 


Carlos went in 2016, February 26, 2016, 


and took out this policy at the old Kmart building 


where they were selling -- near -- the insurance 


company was near the old Kmart building.  It was 


an in-office thing.  He just bought the car, so he 


went and checked on the insurance, went home.  


They asked him in the deposition -- he didn't take 


any paperwork home.  They didn't give him anything 


in Spanish.  There wasn't an offer for anything in 


Spanish.  So he conducted the business there. 


He will testify, Your Honor, that they 


never asked him anything about his sons or 


anybody, other than his wife that was in the 


house.  He will also testify, like he did in the 


deposition, that he had a daughter that was born 


in 1998. 


For some reason, Your Honor, you will see 


as a part of the exhibits that it wasn't until 


after this wreck that he was sent and we were sent 


a named-driver exclusion for Kevin Morazan.  Well, 


in 2016, Kevin was only 14.  He wouldn't have -- 


and then has checked on there and they blocked it 
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out that his relationship is Kevin M., born in 


1993, when Kevin was born in 2001, and they have 


him as an employee as a named-driver exclusion. 


The other confusing part of this is, what 


they kept harping on throughout, it says, "An 


appropriate policy of liability insurance or other 


security as may be authorized by law has been 


properly executed."  That's the statute and that's 


why we gave you the statute and the named person 


that is to be excluded. 


So, First Acceptance entered this 


contract of insurance with Carlos Morazan.  The 


unfortunate thing is what happens in life.  The 


testimony will reveal that Carlos was working, as 


he always done.  He's a contractor.  His wife was 


home.  The daughter wasn't feeling -- the younger 


daughter wasn't feeling well.  She went in the 


room, took a nap.  Her son usually comes home and 


then he goes back to football practice.  Stays at 


school and goes back.  This time, apparently, he 


came home.  He went and got her keys out of her 


purse and got with his friends from the football 


team and had a wreck down the road from their 


house. 


Young Kevin was thrown out of the car and 
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Thank you.  


THE COURT:  Okay.  Call your first 


witness. 


MR. SAWYER:  Thank you, Your Honor.  May 


it please the Court?  I call Joe Schlechta First 
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Joe Schlechta - Direct Examination -  Wesley Sawyer


killed instantly.  The other young man, as I 


understand it, sustained serious injuries that are 


life-long.  It wasn't until after this that Carlos 


Morazan found out that for some reason they had 


his son listed as an excluded driver. 


So, 25, 50, we're here.  This happened in 


2018 still dealing with situation over 25, 50 in 


coverage. 


He's made a demand.  The stipulations 


that we've agreed to, we agreed to those because 


the issue is, how is First Acceptance going to now 


rectify this contract that they excluded somebody 


that does not exist.  Any confusion in a contract 


goes to the company, not to the contractee, Carlos 


Morazan. 


And I still submit, Your Honor, as we 


will throughout this, that they have not served -- 


in all of their documents they keep saying Carlos 


Morazan is the insured, yet they did not sue him.  


He's not a party. 







Acceptance as our first witness. 


THE COURT:  Raise your right hand.  Do 


you solemnly swear or affirm to truthfully answer 


all questions asked of you by this court so help 


you God?  


THE WITNESS:  Yes. 


MR. SAWYER:  Spell your last name.  


THE WITNESS:  S-c-h-l-e-c-h-t-a. 


THE COURT:  Once you get settled you can 


adjust that microphone.  Just speak clearly into 


it, okay?  


THE WITNESS:  Okay. 


THE COURT:  Your witness. 


WHEREUPON:  


JOE SCHLECHTA, 


after having been sworn to tell the truth, testified 


as follows:


DIRECT EXAMINATION


BY MR. SAWYER:


Q Joe, you gave your full name to the court 


reporter; is that correct? 


A What I go by? 


Q Sure.


A Yes.  


Q Can I call you Joe today? 
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A Please. 


Q Joe, where are you from?  


A Charleston.  


Q All right.  And how long have you been in 


Charleston? 


A Fifty-nine years. 


Q Okay.  And who do you currently work for? 


A First Acceptance Insurance.  


Q How long have you worked work for First 


Acceptance? 


A Seventeen years. 


Q And what is your current role with them?  


A I am in charge of our training program.  


Q And when you say your training program, is that 


the training program for agents? 


A That is correct. 


Q Okay.  What does that job entail? 


A Taking newly licensed agents, or already 


licensed agents and teaching them how to write 


policies, use the systems that we use here at 


First Acceptance.  


Q And how long have you been the head of training 


for First Acceptance?  


A I have been part of that department since 


2018, and I was asked to leave it in March of this 
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year. 


Q And prior to that, what was your role with First 


Acceptance?  


A I was a district manager.  I had about 14 


stores from Columbia to the coast and a couple in 


Georgia. 


Q And did that include the store where the policy 


that we're here for today was issued? 


A It did. 


Q And where was that store located, do you 


remember? 


A Beaufort. 


Q Beaufort. 


And in that role as district manager, what 


was your role in terms of supervision for that store? 


A To make sure that all policies are adhered 


to, that state laws are followed, and that our 


customers are taken care.  


Q And are you familiar with the policies and 


procedures and the physical layout of that store?  


A Yes.  


Q Okay.  Well, tell me, if a person wanted to buy 


insurance and walked in for an in-person at that 


location, how would that process have taken place?  


A When?
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Q Let's qualify that, in 2016. 


A 2016?  


Q Yes, sir.


A All right.  Well, we would invite them to sit 


at our desk.  We start asking them some 


preliminary questions to see if they even, you 


know, qualify.  At that point, we would get more 


specific; who are the drivers, vehicles, 


coverages, so on and so forth.  What we would do 


is take that information and put together the best 


policy that we could for them.  If they agreed, 


then we would go ahead to the application process, 


which is where the DocuSign process comes in.  


Q Okay.  And have you reviewed First Acceptance's 


records in this case? 


A I have. 


Q All right.  And, specifically, the records 


relating to the issuance of this policy?


A Yes. 


Q All right.  And, in that process, did you locate a 


copy of the application for this policy? 


A Yes.  


Q Okay.  I'm going to hand you a document. 


Joe, have you had a chance to review the 


document I've handed you?  
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A Yes. 


Q What is that document?


A This is the policy for Carlos Morazan.  


Q And is this an accurate copy of the policy as it 


was in First Acceptance's records?  


A Yes.  


Q And was it located where it would expect to be 


found in First Acceptance's records?  


A Yes.  


MR. SAWYER:  Your Honor, I move for 


admission of the application for the policy as 


Plaintiff's Exhibit 1.  


THE COURT:  Any objection?  


MS. BRIGHT MATTHEWS:  Not from the 


defendant.  


MR. SMITH:  None from Tamasha Floyd, Your 


Honor.  


THE COURT:  Plaintiff's 1 is admitted 


without objection.  


(PLF. EXH. 1, Application for Policy, 


was marked and entered into evidence.) 


MR. SAWYER:  And, Your Honor, as a matter 


of housekeeping, this is unredacted.  Because 


we're dealing with dates, we figured it would be 


easier to leave it unredacted for now.  And then 
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at the close of trial, if we need to for the 


Court's record, we can redact anything at that 


time, the dates of birth.  Is that acceptable? 


THE COURT:  Yes, sir. 


MR. SAWYER:  Great.  


BY MR. SAWYER:  


Q All right.  Joe, let me hand you back Exhibit 1. 


Let's go through this application.  So, first of all, 


who's the named insured applicant for this 


application?  


A Carlos Morazan.  


Q Okay.  And what vehicles are listed on the 


policy?  


A 2006 Dodge Ram, 2005 Chevy Trail Blazer.


Q And what's the date for this policy application? 


A The inception date is 2/26/2016.  


Q Okay.  And who is listed under driver 


information? 


A We got Carlos, Kevin, and Joceline Velasquez. 


We show a car loan.  Joceline as active drivers, 


Kevin as an excluded driver. 


Q All right.  And then if we were to keep going 


through this onto the second page, there is a section 


there that says, "Underwriting questions must be 


completed."  Do you see that?  
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A I do.  


Q Can you read number 3 for me? 


A Number 3:  "Have all members of the household 


14 years or older been disclosed on this 


application?  If no, please explain." 


Q And what's the response to that application?  


A That, yes, all have been disclosed.  


Q Okay.  And was it a practice at First Acceptance 


in 2016 to ask about all household members 14 years or 


older?  


A Yes.  


Q And, by the way, these applications, were these a 


mandatory part of obtaining insurance coverage in 


2016?  


A Yes.  


Q Okay.  Would First Acceptance, in 2016, have 


issued an insurance policy without a signed insurance 


application?  


A No.  


Q If we keep going through, I'm actually going to 


skip over the named-driver exclusion and go to the 


applicant's statement, "Read before signing."  Are you 


with me?  


A Yes, sir.  Got it.  


Q Okay.  Will you read the first sentence of the 
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third paragraph under "Applicant's statement" for 


me?  


A "I also certify that all persons age 14 or 


older who live with me have been reported to the 


company."


Q So is this another spot where, under the 


application, they are verifying that the applicant has 


provided the names of persons 14 or older who live in 


the household?  


A Correct.  


Q Okay,  Let's go back one page.  This document is 


labeled "Named Driver Exclusion," do you see that?  


A I do.  


Q Okay.  I will not make you read it out loud.  The 


judge will be happy to read it.  


A Thank you.  


Q But I will ask you, who's named under excluded 


driver?  


A Kevin Morazan.  


Q Okay.  And then we have date of birth of September 


6th of 1993? 


A Yes. 


Q And relationship was employee?


A Yes.


Q Where does that information come from in the 
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application? 


A That is what we are told by the applicant. 


Q Okay.  At this time period, the record here, the 


stipulation is that Kevin was actually 14.  So his 


date of birth was 2001, not 1993.  In 2016, would 


First Acceptance have had access to a data base that 


would have disclosed the existence of Kevin Morazan if 


it was not disclosed by the applicant?  


A No.  In fact, that came from the applicant.  


That's the only way we would know about it.  


Q All right.  And that date, by the way, if we look 


at the first page of the application, is it the same 


date that's on the first page of the application for 


the date of birth?  


A It is.  


Q And under the named-driver exclusion, there's an X 


mark.  Can you read the line beside the X mark? 


A "An appropriate policy of liability insurance 


for another" -- sorry.  I don't have my glasses.  


"Or other security may be authorized by law has 


been properly executed in the name of the person 


to be excluded."


Q All right.  And if we look further down, I will 


ask you -- I'm going to read it and you tell me if 


that's what it says.  We'll keep it easier there.
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A Okay.  


Q Just above the bold line, it says the "under 


assigned," that paragraph above that.  "I further 


declare that, one, the driver's license of the 


excluded person has been turned in to the department 


of motor vehicles, or an appropriate policy of 


liability insurance or other security as may be 


authorized by law has been properly executed in the 


name of the person to be excluded."  Is that what it 


says?  


A Yes. 


Q And is this signed?  


A Yes.  


Q Who is it signed by?  


A Carlos Morazan.  


Q Okay.  So on this named-driver exclusion, Carlos 


Morazan, has declared that an appropriate policy of 


liability insurance has been obtained for Kevin 


Morazan?  


A Yes. 


Q An then if we go past the page on the applicant's 


statement, what is that next page in the 


application?  


A This is a declarations page. 


Q Okay.  Is this the initial policy declarations? 
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A 2/26/16, yes.  


Q Okay.  And if we look at that, who is the name 


insured?  


A Carlos Morazan.  


Q And does it described the two cars we talked about 


earlier? 


A Dodge Ram, Chevy Trail Blazer, yes. 


Q And then at the bottom it has endorsements made 


part of this policy at the time of issue, and is 


named-driver exclusion one of those endorsements? 


A It is.  


Q Now, we talked a little bit about DocuSign.  Is 


there a little line in the top there that says 


DocuSign envelope ID? 


A Yes.  


Q Okay.  And is that on each of these pages?  


A Yes, sir.


Q Tell me about DocuSign.  What is that?  


A DocuSign is an electronic signature platform 


that we adopted in December of 2012.  It's a 


well-known program.  Good results from it.  That's 


why we chose it.  And we switched to it to make 


paperwork easier and more accessible. 


Q And how does this DocuSign document get created?  


What's the process for signing something via 
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DocuSign?  


A So what happens is, when a client is ready to 


do an application, we hit a little button that 


says, "Yes, we want to make a policy."  It will 


ask, "Is the client in your office or this being 


done via email?"  In this case, it was in the 


office.  So what happens is, the application is 


sent via email to the agent.  The agent then opens 


it up and -- I love the term lazy Susan, but, 


yeah, we ordered these circular devices for every 


store in the company. 


And what happens is, they will turn the 


computer screen to the client so they can see what 


they're signing.  We ask if there are any questions.  


And then where the client is supposed to sign, there 


is a little arrow.  They click on that.  And what 


DocuSign does, it will automatically move them to the 


next place that requires their attention, to the next 


signature spot whether it be signatures or initials.  


And then, at the end of it, they will click "finish" 


and that will send the application to the agent for 


counter signatures. 


It's got a little fail safe.  If not 


everything is filled out, it won't let you 


proceed.  
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Q And if everything is filled out and the process is 


complete does DocuSign create a document to show 


that?  


A Yeah.  It's called a Certificate of 


Completion.  And what that does is, that verifies 


that the document has been completed, all 


signatures are there, and it's sent to the agent 


for a counter signature. 


Q And as we look at these signatures, the font 


that's used for the signature, how is that font put on 


there? 


A Well, what happens is, when you go to click 


on the first arrow, it will give you an option.  


It will show one font.  It will ask, "Is this 


okay?"  If it's not, there's a little drop-down 


box and you can pick from about 8 or 10 different 


ones. 


Q So the applicant actually gets to pick their 


font?  


A Correct.  


Q And does the applicant -- in the First Acceptance 


agency, is there a separate mouse for them to use?  


A Yes.  


Q Okay.  And you mentioned the circular thing, so 


let's just be clear.  That circular thing is a 


42
1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


0139







spinning circle that the monitor is sitting on top 


of?  


A Correct.  


Q And does that allow them to turn the monitor 


around to face the applicant? 


A Face the insured, yes.  


Q Okay.  Well, let's look at the Certificate of 


Completion that's part of Exhibit 1.  Is this what you 


were talking about a moment ago? 


A Yes.  


Q And for the in-person signor events, we have 


security level?  


A Security level, in person. 


Q And does that mean that this signature was done in 


front of the agent? 


A Yes. 


Q And who was the agent in this case?  


A Rochelle Smith. 


Q Does she still work with First Acceptance? 


A She does not. 


Q Okay. 


All right.  And is 


rsmith@acceptanceinsurance.com, is that her email 


address?  


A Yes, it was.  
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Q Okay.  Does this Certificate of Completion get 


created if the entire signature process is not 


completed?  


A No.  


Q And during the process of going through, what 


happens if the insured finds something that incorrect 


in the application?  


A Well, at that point, they'll notify us and 


we'll address it.  If we need to correct things, 


then we'll start over and make it right. 


Q And would -- I think I may have asked this, and I 


apologize if I already did.  In 2016, was it possible 


to get an insurance policy without a signed 


application?  


A No.  


Q And, in 2016, would applications have been done 


via DocuSign?  


A Yes.  


Q And that would be both at the Beaufort office or 


any office, correct?  


A Any one in the United States.  


Q Okay.  Are there any other steps taken to confirm 


the identity of the person applying for coverage?  


A Yeah.  We, generally, request a copy of the 


driver's license of the named insured.  And I 
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notice that Mr. Morazan's driver's license was 


attached as part of the application, as part of 


our records. 


Q And I'm going to hand you a document.  Have you 


had a chance to look at that document? 


A Yes. 


Q And is that -- what is that document?  


A That is Mr. Morazan's driver's license.  


Q And whose copy of his license is that?  


A This is part of the policy record. 


Q Were these in First Acceptance's records?  


A Yes. 


Q Okay.  And what's the date of expiration of that 


license? 


A It's a little fuzzy.  I can see the year. 


It's 2016. 


Q Okay.


A It expires on his birthday 2016. 


Q Okay.  


MR. SAWYER:  I move to mark that as 


Exhibit 2.  


THE COURT:  Any objection?  


MR. SMITH:  No, objection.  


MS. BRIGHT MATTHEWS:  None.  


THE COURT:  Plaintiff 2 is admitted 
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without objection. 


(PLF. EXH. 2, Driver's License; Morazan, was 


marked and entered into evidence.) 


BY MR. SAWYER:  


Q All right.  And, Joe, that copy of the license, 


would that have been obtained at the same time as the 


insurance application? 


A Yes.  


Q Okay.  Is that consistent with the date of 


expiration on the license itself?  


A Yes.  


Q And, as we look at the DocuSign, the DocuSign is 


marked as having been signed by Mr. Morazan on 


February 26th of 2016; is that correct?  


A Yes.  


Q And then the agent would countersign it at some 


point later?  


A Yes. 


Q Joe, have you reviewed First Acceptance's records 


to look at a copy of the insurance policy that was in 


effect in September of 2018 at the time of this 


lawsuit?  


A Yes.  


Q I'm going to hand you a document and ask you to 


take a look at it.  So what is that document?  
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A This is a renewal declaration page.  This is 


for the policy term August 26, 2018 to February 


26, 2019. 


Q And in addition to the declaration page, does it 


also have the main policy form? 


A It does. 


Q Okay.  And is this a true and accurate copy as it 


was in First Acceptance's records? 


A Yes.  


MR. SAWYER:  Your Honor, I move to admit 


this as Plaintiff's Exhibit 3.  


MS. BRIGHT MATTHEWS:  No objection.  


MR. SMITH:  No objection, Your Honor. 


THE COURT:  Plaintiff's 3 is admitted 


without objection. 


(PLF. EXH. 3, Renewal Declaration; 8/26/18 


to 2/26/19, was marked and entered into evidence.) 


BY MR. SAWYER:


Q Joe, let's walk through a few items in particular 


on this.  On the first page that you noted is the 


renewal declaration, who is the named insured? 


A Carlos Morazan. 


Q And what was the policy period?  


A This was from August 26, 2018, to February 


26, 2019. 
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Q And what vehicles were on the policy at that 


time?  


A 2006 Dodge, 2004 Ford Expedition.  


Q And if we look under coverages and premiums by 


vehicle, was there comp or collision on either of 


those vehicles?  


A No. 


Q Okay.  


A Liability and uninsured, $1,000.  


Q If we look at driver information on the second 


page of Exhibit 3, who are the drivers listed at that 


time?  


A Carlos Morazan, Kevin Morazan, Joceline 


Velasquez, Jorge Morazan.  I am showing Kevin as 


being excluded.  The other drivers as being 


active. 


Q And if we look at endorsements made part of this 


policy at the time of issue, is there, say, 


named-driver exclusion marked there as well?  


A There is. 


Q Okay.  When a policy is renewed, are copies of the 


declarations sent to the insured? 


A Every time. 


Q And when the policy is first applied for, is a 


copy of the application provided to each insured? 


48
1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


0145







A Yes.


Q And is a copy of that intimal declarations page 


handed to the insured?  


A Yes.  


Q And those documents that we looked at, did they 


all disclose at that Kevin Morazan was an excluded 


driver?  


A They do.  


Q Okay.  Have you reviewed First Acceptance's 


records to see if there was ever a request to remove 


the named-driver exclusion?  


A I have. 


Q And what was your conclusion from that review? 


A There was no such request.  


Q Okay.  In 2016, would First Acceptance have 


accepted an application with what's called a wet 


signature or a pen to paper signature?  


A The only way we would was if DocuSign was 


offline, and apparently it wasn't because he 


signed it via DocuSign.  


Q Okay.  And, in fact, had that happened, would you 


have a copy of the wet-signature email to the First 


Acceptance?  


A Yes.  


Q And have you reviewed to see if there are any 
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wet-signature applications in connection with this 


policy?  


A There is not. 


Q Okay.  But you have reviewed for it? 


A (Witness nods head up and down.)


Q Is that a yes?


A Yes.  I'm sorry. 


Q That's okay.  I just want to be accurate on the 


record. 


MR. SAWYER:  One moment, Your Honor. 


THE COURT:  Yes, sir. 


BY MR. SAWYER:  


Q Joe, does First Acceptance rely upon the accuracy 


of applications when issuing policies? 


A The accuracy of the information we were given 


from the -- yeah. 


THE COURT:  Off the record. 


(Off the record.) 


BY MR. SAWYER: 


Q Joe, if you will, turn to be page 1 of the policy 


form of Exhibit 3. 


MS. BRIGHT MATTHEWS:  I'm sorry.  What 


did you say?  


MR. SAWYER:  Page 1 of the policy form of 


Exhibit 3.  
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MS. BRIGHT MATTHEWS:  Thank you.  


THE WITNESS:  Right after definitions, 


got it.  


BY MR. SAWYER:


Q And it has 1 at the bottom? 


A It does.


Q And under agreement at the very beginning of the 


policy, what does it state? 


A Under agreement:  "This policy and renewed in 


reliance upon the truth and accuracy of the 


representations made in the applications for this 


insurance."


Q Thank you. 


And if we read the second paragraph there, 


what does it say?  


A "This contract includes the declaration page, 


endorsements, the application, the personal auto 


policy, and all attachments."


Q All right.  So as part of the policy, the 


application is considered part of the insurance 


contract along with the declarations page, 


endorsements, and the policy form?  


A Yes. 


Q Okay.  What happens if an applicant comes in and 


speaks -- and does not speak English? 
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MS. BRIGHT MATTHEWS:  Objection.  I'm 


trying to find a basis.  He hasn't laid the 


foundation or -- in 2016?  


MR. SAWYER:  I'm fine to qualify it in 


2016, Your Honor.


BY MR. SAWYER:  


Q Joe, in 2016, what would happen if an applicant 


came into the office who was Spanish speaking? 


A If they requested any help, if they said they 


weren't sure, they didn't understand, generally in 


South Carolina we'll have two, three, four, five 


agents that are bilingual, and we would reach out 


to one of those.  If, by chance, all of them are 


off or busy, we have a special line at our 


customer service center that is for Spanish 


speaking clients.  We would call that.  The 


customer service rep would help them, walk through 


the policy, explain the coverages, each step.  


Each step of the way.  


Q If we would look at the application that we marked 


as Exhibit 1 and go to that first declarations page 


that was part of the application --


A Got it.  


Q -- and there's a customer service number.  And 


what's underneath the customer service? 
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A That is our Spanish-speaking line.


Q And it says, "Se habla español."


A It does. 


Q So even in the application, there's a number in 


the application that provides a Spanish-speaking 


telephone line?  


A Yes. 


Q That's a 2016 declarations page, correct?  


A Yes.  


Q Whose decision is it to purchase the policy?  


A The named insured.  


Q And whose decision is it as to whether or not, 


ultimately, to exclude a driver?  


A The named insured.  


Q Okay.  Had -- well, how about this:  If an 


applicant discloses an unlicensed 14-year-old in 2016 


on the application as a resident relative, what takes 


place?


A We would exclude them.  


Q Okay.  And, if not excluded, what's the 


alternative?  


A Include them. 


Q Okay.  Or purchase a policy elsewhere as well.  Is 


that a third option? 


A Not with us.  
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Q Elsewhere? 


A Yes. 


Q Okay, fair enough. 


So had the fact been disclosed in the 


application that Kevin was 14 at the time of the 


accident, or his date of birth was 2001, would the 


policy -- would First Acceptance have stilled expected 


a named-driver exclusion?  


A Yes.  


Q Thank you, Joe.  Those are my questions. 


CROSS-EXAMINATION


BY MS. BRIGHT MATTHEWS:


Q I'm not going to try to say your last name, sir.


A There was a way to the slaughter it.  I've 


heard it. 


Q If I'm correct, you were working as a manager -- 


district manager back in 2016 when this policy was 


written, right?  


A I was. 


Q And did you bring with you today documents on when 


this Beaufort small store opened? 


A No. 


Q Did you research the records regarding the opening 


of First Acceptance just coming to Beaufort in 2016? 


A No, it had been there a while. 
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Q Would you be surprised if my client said it hadn't 


been there that long?  And it's not here anymore, is 


it?  


A No.  It was closed in 2017. 


Q Why?  


A You would have to ask the powers that be at 


Acceptance. 


Q Well, it seems that you were the district manager. 


I'm sure there would be -- you would have been able to 


tell us all about how First Acceptance works here in 


Beaufort.  Why was that location closed?  


A I believe it had to do with not being 


profitable.  


Q Okay.  So, it wasn't -- and that's usually how 


business works.  You close what's not making money, 


and open it and keep it going if it's making money.  


So you don't know how long this agency was in place at 


the Kmart shopping center?  


A Specifically, no. 


Q Okay.  Did you bring the actual file that -- the 


agent would have been Kelly Williams.  


A Correct.  


Q On the Exhibit 1 it says that the agent 


information is Kelly Williams.  Is she still with 


First Acceptance?  
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A No.  


Q And did you try to, in your capacity -- since 


you're here testifying for First Acceptance, did you 


reach out to Kelly Williams through any means?  


A With respect to this?  


Q Yes, in reference to this policy.  


A No.  


Q Did you make any attempts to reach out to this 


Rochelle, I think, Smith?  


A Rochelle Smith.  No, I didn't.  


Q And I noticed you talked about a portion of this 


first policy.  On the first policy it's the 


application.  The second portion that you refer to 


under Exhibit 1, and it goes back -- it looks like 


it's the declarations page?  


A Well, Exhibit 1 is the application, as well 


as the dec page.  


Q That's my point.  Now, let's go to the dec page.  


A Okay.  


Q Am I correct in understanding, just a normal 


course of business and me purchasing insurance, that 


first you apply, then your information is ran, and 


after they've looked at your driver record, and after 


they look at what the highway department has, it is at 


that point in time that it's determined what your 
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premium is going to be or whether or not you are 


insurable, that is when the agent uses the information 


to determine what is going to be placed in the dec 


page, isn't that right?  


A That determines the rate. 


Q Yeah.  In other words, Mr. Morazan had nothing to 


do with the declarations page other than -- that's 


issued by First Acceptance after they review his 


application?  


A The information on the dec page came from  


Mr. Morazan.  


Q No.  I'm not trying to trick you. 


Is this generated by Mr. Morazan, because I 


don't see his signature on your dec page.  


A No.  That is an overview of the coverages he 


selected. 


Q You just answered my question the way I wanted you 


to in a different way. 


In other words, you utilize the information 


from the application, and then First Acceptance sends 


him, or prints out, and provide to him in whatever 


means this declaration of what his coverage is going 


to be.  


A Yes.  


Q And this is for his records?  
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A Correct.  


Q I find it very interesting in Exhibit Number 1 


that under the agent information and in the 


application, there's no reference to "Se habla 


español."  Just go through that portion and stop 


before you get to the declarations.  Do you see 


anything on that?  


A I do not.  


Q But, yet, the declarations page then says, "Se 


habla español," and gives a number.  Was there 


anything in that local store that had the printed 


information in his file regarding all that was 


discussed with him in español? 


A No.  


Q Okay.  Did you operate in any professional 


capacity to train Kelly Williams for Rochelle Smith? 


A Yes. 


Q And that was after 2018?  


A No.  2018 the store was closed.  They were no 


longer employed with the company. 


Q Okay.  But you said you didn't start training -- 


you were the training program, whatever, coordinator 


as of 2018.  But before that, you were the district 


manager.  


A Right. 
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Q So this policy was entered into in 2016.  Is it 


fair to say you were not a training manager at that 


point in time?  


A One of the obligations and responsibilities 


of a district manager is to train their agents. 


Q Did you remember training Kelly Williams or 


Rochelle Smith? 


A I remembered helping train both of them.  I 


hired both of them. 


Q Who was the training program coordinator at that 


time? 


A A gentleman named Bruce Handley.


Q Where is he? 


A He lives to Toledo, Ohio.  He's based out of 


our corporate office in Nashville. 


Q Why did Rochelle Smith leave the company? 


A We closed the store. 


Q Okay. 


MR. SAWYER:  Object to the form, Your 


Honor.  I don't know if there's any relevance on 


that.  


THE COURT:  It's overruled. 


BY MS. BRIGHT MATTHEWS:


Q Why did Kelly Williams leave the company? 


MR. SAWYER:  Same objection, Your Honor. 
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THE COURT:  Overruled.  


THE WITNESS:  Same answer.  We closed the 


store.  


BY MS. BRIGHT MATTHEWS:


Q Do you have any information to provide to the 


Court today on whether or not there have ever been any 


infractions by Kelly Williams or Rochelle Smith 


regarding the manner in which they conducted 


application review and providing insurance?  


A No.  


Q You were not asked to bring that today, were 


you?  


A No. 


Q Okay.  Now, you've provided to the Court a copy of 


the license of Carlos Morazan? 


A Uh-huh.  


Q Yes?  


A Yes.  


Q Uh-huh is hard to spell. 


And it says on the -- is that the complete 


contents of that application, the file application, 


just his license, driver's license?  


A No. 


Q What else is in there?  


A It's got all pieces of the application, the 
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dec page, the certificate of completion for 


DocuSign, and then any -- we call them supporting 


docs; driver's license, vehicle registrations, 


bill of sales, driver training certificates, 


anything like that.  


Q Did you find that in the file here? 


A I found his driver's license, yes.  


Q And did you find any of those other fancy 


documents you talk about? 


A They weren't applicable.  Those were --


Q That's not my question.  I didn't ask if they 


apply.  Did you find that in this file? 


A No other fancy documents, no, ma'am. 


Q Did you find a birth certificate of Kevin M., or 


Kevin Morazan? 


A We don't ask for that, so, no, I did not find 


that. 


Q Did you find in that file the certificate of title 


on Joceline -- Jocephine -- I always say it wrong -- 


Elsa Velasquez? 


A No. 


Q And she's actually the owner of the vehicle in 


question today, right? 


A That's my understanding, yes. 


Q Well, I don't want your understanding.  You're the 
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manager.  You're the head chief.  You were supposed to 


review these documents.  You were their witness.  Who 


owned the car that was wrecked?  Whose name was it in? 


A Mrs. Morazan. 


Q So, in spite of that, you got an application here 


for insurance and Carlos Morazan, who does not own the 


vehicle that is involved in this wreck, you have his 


license in there.  But I see on the application that 


there's a reference to something as it relates to  


Miss Velasquez.  Tell the Court what that is.  


A I'm not sure I understand the question. 


Q Well -- 


A I see a listed driver.  


Q On Exhibit 1, you have her listed as -- Exhibit 1 


shows her on the driver information.  She's actually 


under Kevin's.  


A Yes. 


Q What does it mean -- what is her date of birth?  


A 9/12/82.  


Q Was there any verification that your agent would 


have had to do to confirm that that is the correct 


date of birth?  


A No. 


Q Why not?  


A She had an international driver's license. 
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Q Those -- you can still read those, though. 


A Uh-huh.  


Q Did you?  


A No.  


Q She also has a South Carolina ID card.  Was that 


ever put in the file or looked at? 


MR. SAWYER:  Objection, Your Honor.  No 


foundation.  


MS. BRIGHT MATTHEWS:  I'm on cross. 


THE COURT:  I'm going to overrule.  


BY MS. BRIGHT MATTHEWS:


Q So it says on file here.  You testified that the 


only thing that's in the file is the driver license of 


Carlos Morazan?  


A I can't answer that. 


Q Because you weren't there.  But you're here today, 


though. 


A No, I wasn't there. 


Q You weren't there.  


A No.  


Q So, just like you weren't there if it's -- and I 


don't mean to be facetious, but you weren't there to 


see whether or not there's a lazy Susan that actually 


turned around you, were you?  You weren't there.  You 


didn't see.  
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A Did I see it that day?  No. 


Q You can only testify -- did you see Carlos choose 


a font for a DocuSign? 


A No.  


Q Did you see or hear him question whether or not 


this information could be presented to him in 


Spanish?  


A No.  


Q As a matter of fact, those offices are videoed, 


aren't they?  


A No.  


Q You don't video any of the people that come into 


the insurance company?  


A Not that office, no. 


Q Okay, let's go on. 


It says on here that her social security 


number is also on file.  Was that, in fact, true? 


A I can't answer that. 


Q It says that Kevin's social security number is on 


file.  Is that true? 


A I can't answer that. 


Q What about where it says Carlos Morazan's social 


security number is on file.  Is that true? 


A I can't answer that. 


Q And don't you use information like that in order 


64
1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


0161







to determine -- you do a soft check on a person's 


credit score so that can also be an issue in 


determining what their insurance is going to be and 


how much it's going to cost?  


A If they had one, yes. 


Q Okay.  What if a person has a work visa where they 


pay taxes to the United States, would that be in the 


file?  


A It should be, but there's really no basis for 


that for rating an insurance policy.  


Q So you don't use a person's credit score or the 


fact that they had DUIs, or anything like that, to 


determine whether or not you're going to give them 


coverage?  


A Well, that determines rates. 


Q Yes.  


A A work visa has no bearing on an insurance 


rate.  


Q Okay, I got it. 


Do you have anything independent of what's 


printed on this sheet by these two young ladies that 


are not here today to verify to this Court that  


Carlos Morazan did not request -- did not sign 


something physically instead of doing the DocuSign?  


He says he did not sign DocuSign because he did not 
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understand it.  Do you have anything to present to 


this Court today that he is telling an untruth?  


A I have a signed application.  


Q That is incomplete, because you've already 


verified that there's a lot of information that's not 


in there. 


A He signed every part of it stating he 


understood.  We take our information from what our 


insureds tell us. 


Q And you had the opportunity to take the driving -- 


the registration, as well as the bill of sale on this 


Trail Blazer that's at issue here, and it was in 


Joceline Velasquez's name, but you didn't ask her to 


provide -- you didn't put the coverage in her name 


either, did you?  


A I can't answer that. 


Q Okay.  In your capacity to be here today, did you 


review a certified First Acceptance letter that was 


sent to Carlos Morazan on June 9, 2020?  


A No.  


Q Okay. 


MR. SAWYER:  Your Honor, I think I'm 


going to have to object to where it looks like 


this line is going.  He's not here as a corporate 


30(b)(6) witness.  He's here as a fact witness and 


66
1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


0163







his knowledge and his role as an employee.  So if 


she's going to go the line of asking about claims 


documents, that's -- I mean, I guess he can say 


whether he has personal knowledge about it, but I 


just want to be clear, he's a fact witness, not a 


30(b)(6).  


MS. BRIGHT MATTHEWS:  He is a fact 


witness. 


THE COURT:  Understood. 


MS. BRIGHT MATTHEWS:  Not a lot of facts, 


though, unfortunately.  


THE COURT:  Your objection is overruled. 


If he knows.  


BY MS. BRIGHT MATTHEWS:


Q Okay.


A I don't have anything to do with that.  I 


don't work there.  I'm not licensed to do that. 


Q Do you have anything to provide to this Court that 


that where the birth date for Kevin Morazan or 


Joceline Velasquez, they're wrong, since you're a fact 


witness?


A No.  This is based on the information that 


Carlos gave us.  


Q Okay.  I don't have any other questions.  Let's 


see what Mr. Smith might have.  Thank you.  
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A Yes, ma'am. 


CROSS-EXAMINATION


BY MR. SMITH: 


Q Good afternoon, sir.  If I'm a 14-teen-year-old 


and I come into your office and I say, Can I get a 


policy of insurance, what would you say?  


A I would say no. 


MR. SMITH:  No further questions.  


THE WITNESS:  That was easy.  


THE COURT:  You may not be done.  Any 


redirect? 


MR. SAWYER:  Not very much, Your Honor. 


THE COURT:  Okay. 


REDIRECT EXAMINATION 


BY MR. SAWYER: 


Q Joe, is it normal in First Acceptance's business, 


in your experience as a district manager, for 


employees to come and go? 


A Yes. 


Q Is that why the company keeps records? 


A Yes.  


Q And that's why the company requires an 


application? 


A Yes.


Q That's signed? 
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A Yes. 


Q So that way there's a record of the transaction? 


A Right. 


Q And a record of what was provided to the insurance 


company by the applicant? 


A Yes.


Q And the application, whose document is that?  Who 


is making representation in the application? 


A Carlos is.  


Q And there were questions about no reference to "Se 


habla español," the Spanish-speaking customer service 


in the application.  The only place in all of the 


application that has the customer service information 


is on that dec page which is part of the documents 


they go through when they sign, correct?  


A We also have a poster in the office that had 


the Spanish-speaking line.  


Q Okay.  And, ultimately, who has to make the 


decision as to whether they want to sign an 


application?  


A The named insured.  


Q And there was questions about lazy Susans.  Did 


you see it there on that day?  Had you been in that 


store when it was opened, during the time period that 


it was open? 
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A Many times. 


Q And were the monitors there or lazy Susans?  


A Yes.  As far as how long the store was there, 


I started in 2006 and the store was open then.  


Q Okay.  And then lastly, Joe, the mention about a 


credit check, would that only be for the applicant?  


A Yes.  


Q Those are all my questions.  Thank you.


THE COURT:  Anything further?  


MS. BRIGHT MATTHEWS:  Nothing further, 


Your Honor.  


MR. SMITH:  Nothing further, Your 


Honor.  


THE COURT:  Okay.  Now, you're done.  You 


can leave all that stuff up there.  


THE WITNESS:  Okay. 


THE COURT:  Thank you. 


MR. SAWYER:  Your Honor, I think the only 


other thing to put in the record for our part of 


the case is an admission and the answer of Harry 


Brown, although I don't know that that matters.  


But also, Tamasha Floyd, who is represented by   


Mr. Smith and Mr. Bush, just that they admitted in 


their answer that Kevin Morazan was the driver of 


the vehicle at the time of the accident.  
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THE COURT:  Okay.  


MR. SAWYER:  And, if you'd like, Judge, I 


can give you the paragraph where that is admitted, 


if need be.  


THE COURT:  Please.  


MR. SAWYER:  Let me get it real quick.  


It was paragraph 33 of their answer admitting 


paragraph 31 of the complaint.  There's actually, 


I believe, a couple of other spots, but that's the 


easiest reference. 


And Mr. Brown's answer, although he is 


not here, was the exact same answer as         


Miss Floyd's answer, so it's the same paragraphs.  


We're admitting that as well.  


THE COURT:  Good enough. 


MR. SAWYER:  Your Honor, at that point, I 


believe we rest the factual part of our case.  


THE COURT:  Fabulous.  Moving on.  


MR. SMITH:  Your Honor, at this point in 


time, we make a motion for directed verdict.  


There's been no evidence produced to you today, 


Your Honor, that a 14-year-old can get an 


appropriate policy of liability insurance which 


can be executed.  In fact, when I asked the 


witness -- the only question I asked him was, If a 
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14-year-old came into your office and asked for a 


policy of insurance, what would you tell him?  He 


said, No. 


We don't have the person that entered 


into this information here.  He's talking about 


policies in their office.  He's not talking about 


facts in this case.  He's talking about what his 


policies are in his office.  We don't have that 


person here.  That's an important person to hear 


from, Your Honor.  She's not here. 


The bottom line is, a 14-year-old in our 


state cannot drive.  This is a mistake on their 


policy.  This is their fault.  They should have 


put in the right date of birth.  They should have 


determined the date of birth.  They didn't.  A 


mistake on their policy cannot be held against a 


third party that has serious injuries that was not 


ever involved in this.  That is a mistake. 


Your Honor, the case -- bear with me one 


second.  Your indulgence, Your Honor. 


The case of Williams vs. Geico,              


409 S.C. 586 states that, "If policies are 


contradicting and misleading, ambiguous or have 


conflicting terms in them, they should be 


construed in favor of the insured and strictly 
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construed against the insurance company."  


Additionally, it is completely against the law and 


public policy to have a named-driver exclusion on 


a person that's 14.  That just simply cannot 


occur.  He can't turn his driver's license in 


because you can't have one in South Carolina.  He 


can't get a policy of insurance because he's 14. 


This is a simple case.  This case should 


have been rectified by their company.  They should 


have determined, Oh, one of my new agents that I 


just hired, by the way, I closed the office a 


couple days later -- you know, and flew out.  Who 


knows where they are now.  Can my client even find 


them?  I don't know. 


So the bottom line is -- not my client.  


I'm sorry.  Margie's client.  They can't -- who 


knows if they can even find them. 


The bottom line, this policy -- this 


excluded-driver's provision, or named-driver's 


exclusion, makes me confused just thinking about 


it, but the bottom line is, it's for bad drivers.  


It's not for a 14-year-old.  They made a mistake.  


They should have admitted their fault and paid the 


25K. 


Thank you, Your Honor. 
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Yes, sir.  


MR. SAWYER:  Yes, Your Honor.  May it 


please the Court? 


A few things.  First of all, the 


reference about an ambiguity.  No ambiguity has 


been pointed out in the contract.  Nobody claims 


that the named-driver exclusion or the written 


contract is ambiguous.  To the extent that the 


date is wrong in the application, the application 


is a reputation of the insured.  Not the 


representation of the insurance company.  The rule 


that you construe ambiguities against the 


contractor, in this case for an application, would 


be construing that ambiguity against the person 


who signed the application because he's the one 


who provided the information and signed the 


application saying this is true. 


But I think all that is a red herring, 


Your Honor, because there is no debate here that 


Kevin Morazan was the person named in the 


exclusion and the driver at the time of the 


accident. 


Getting to the legal question, because I 


think that's the more fundamental issue that's 


being presented in the directed verdict.  First of 
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all, they claim that it's against the law to have 


this exclusion.  But you know what they don't give 


you?  A single case, a single statute, or anything 


else that says that this exclusion cannot be 


applied. 


So let's start with what the statute 


actually says, Your Honor.  Your Honor, do you 


have a copy?  I'd be happy to hand up a copy if 


you don't.  


THE COURT:  I have a copy, but I prefer 


paper.  


MR. SAWYER:  You're just like me.  I kill 


a lot of trees, unfortunately.  


THE COURT:  Thank you.  


MR. SAWYER:  All right.  Your Honor, 


let's walk through the named-driver exclusion 


statute, which says -- 


MS. BRIGHT MATTHEWS:  Do you have one for 


me?  


MR. SAWYER:  I do, Margie.  Yes, ma'am.


MS. BRIGHT MATTHEWS:  Thank you.  You 


need one too?  


MR. SMITH:  I got one.  


MR. SAWYER:  Notwithstanding the 


definition of insured in Section 38-77-30, and, 
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Your Honor, the definition of insured in Section 


38-77-30 says it's, "The named insured, the 


resident spouse, and all resident relatives in the 


household," which means by statute that if a 


policy does not exclude somebody, regardless of 


whether they have a license, if they're a 


household resident and they get behind the wheel 


of a person, that person is an insured under the 


policy.  That's why we have the named-driver 


exclusion statute because, otherwise, it doesn't 


matter if he's 14, 12, or 60, whether he has a 


license or not, if he gets behind the wheel of a 


car, even without permission, under South Carolina 


law he's a statutory insured.  That's why the 


general assembly allows this exclusion. 


So let's go forward.  "The insurer and 


the named insured must by the terms of a written 


amended mandatory enforcement, the form of which 


has been approved by the director or his designee 


.... ," we've established that.  That's stipulated 


in the record, so that box is checked, Your Honor.  


"... agree that coverage under such a policy of 


liability insurance shall not apply while the 


motor vehicle is being driven" -- or, excuse me, 


"being operated by a natural person designated by 
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name."  It doesn't say natural person over the age 


of X.  It doesn't say a natural person -- 


anything.  It says natural person.  Black's Law 


Dictionary defines a natural person as a human 


being.  So they have to agree to exclude coverage 


on a specific human being designated by name as 


operating a vehicle.  That's satisfied.  The 


exclusion name is Kevin Morazan. 


So then let's continue:  "The agreement 


when signed by the named insured ...," and we have 


the DocuSign here.  We have the fact established 


through the request to admit that Mr. Morazan 


electronically signed this, so the document was 


signed by Mr. Morazan, "is binding upon every 


insured to whom the policy applies and any 


substitution or renewal of it.  However, no 


natural person may be excluded unless the named 


insured declares" -- and that's incredibly 


important and I'll tell you why in a minute, Your 


Honor -- but, "The named insured declares in the 


agreement that, one, the driver's license of the 


excluded person has been turned in to the 


department of motor vehicles, or" -- key word 


there "or" -- "an appropriate policy of liability 


insurance or other securities as may be required 
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by law has been properly executed in the name of 


the person to be excluded."  


And if Your Honor will look at Exhibit 1 


and we go to the named-driver exclusion there's a 


space there marked that says "An appropriate 


policy of liability the insurance applies."  And, 


again, under 38-77-30, any other household policy 


issued to a resident relative in the household of    


Carlos Morazan would have included Kevin as an 


insured.  He's is not expressly excluded by 


statute, Your Honor. 


So each and every part of the statute is 


satisfied here.  We've met each and every element 


of the statute and there are no disputes on any of 


those items, Your Honor. 


So let's get to the secondary argument 


where they claim, Well, you can't do this because 


there's no evidence he was a bad driver.  Well, 


that's not what the statute says.  The Court's 


first rule when it comes to statutory construction 


is, We stop if the statute is unambiguous.  We 


don't go beyond there. 


And, Your Honor, I'm going to hand up to 


you a decision from Judge Quattlebaum that I've 


had before him during the whole two weeks that he 
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was on the district court before he went to the 


4th Circuit, a very short term.  And, Your Honor, 


this is a named-driver exclusion case.  And much 


like the argument that's being conveyed to you 


now, the person in that case had never had a 


license.  In fact, the accident that took place in 


that case took place while the person who was 


excluded was taking her driver's ed examination.  


Talk about bad luck. 


And the argument was made that, in that 


case, the agent knew -- they argued that the agent 


knew that the applicant had not turned in their 


license to the DMV because they had never actually 


had insurance.  I say applicant, sorry, I mean the 


person excluded by the policy. 


And Judge Quattlebaum said, The statutory 


language is plain and unambiguous.  Actually, he 


said "clear and unambiguous."  If you go to the 


third page of the printed copy that I've given 


Your Honor on the bottom right-hand paragraph, the 


language of Section 38-77-340 is "clear and 


unambiguous."  The requirement is that the insured 


who is applying for the policy declared that 


either the excluded person has turned in their 


license or has other insurance. 
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The insurance company is not required to 


go and verify that representation because the 


insured is the one who benefits from that 


experience, Your Honor.  The insured is the one 


who is avoiding premiums.  And, by the way, at the 


time of this accident, Kevin was 17.  He wasn't 14 


at the time of the accident, and he wasn't 


licensed. 


So, Judge, getting on to one final point 


-- and, by the way, that's the holding of Judge 


Quattlebaum, but it follows the holding from   


Judge Joe Anderson in the Bostick decision as 


well.  I have a copy of that if you'd prefer, Your 


Honor.  


THE COURT:  Yes, sir.  


MR. SAWYER:  Bostick was another case 


that our firm handled.  I believe I might have 


helped brief this when I was a law clerk, but I 


can't make that absolute representation,        


Your Honor. 


But, in that case, the named insured 


excluded -- it was a business and they excluded 


the principal of the business, and there was a 


dispute over the veracity of the representation in 


the named-driver exclusion as to whether he had 
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other insurance, and Joe Anderson, in that case, 


Your Honor, held that it did not matter because 


the insurance company did not have an obligation 


to go back and verify the representation that was 


made on the excluded-driver form. 


Judge, there was mention of the Pickens 


case.  I argued the Pickens case before the 


Supreme Court two years ago.  And in the Pickens 


case, guess what, the driver of the vehicle that 


was excluded, there was no evidence that he had 


other insurance even with the representation that 


the declaration page said he had other insurance. 


Now, that wasn't a critical part of the 


Supreme Court's because nobody really challenged 


it on that ground, but that was a factual part of 


the record, Your Honor. 


We argue the Knight decision the same 


year as Pickens to the Supreme Court.  Supreme 


Court, again, enforce the named-driver exclusion.  


Now, there was not an issue of an inaccurate 


representation.  He certainly did have other 


insurance.  


Now, Your Honor, again, I believe the 


language of the statute is plain and unambiguous.  


If you have any doubt, I want to hand you a 
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comparison of a previous version of the statute 


with how the statute is currently worded, and this 


is incredibly enlightening, Your Honor.  And the 


reason for that is, this has not always been the 


law.  The General Assembly used to have a 


different requirement when it came to named-driver 


exclusions. 


Back in 1996 and for a long period, when 


a person chose to exclude someone under the 


named-driver exclusion statute, the agent couldn't 


just take the applicant's word for it.  The agent 


had to go to the department of motor vehicles or 


department of public safety and get verification 


that the person to be excluded actually did have 


other insurance or had, in fact, turned in their 


license to the DMV. 


What I've given you, Your Honor, on the 


left-hand column is the 1996 version of the 


statute with red lines adding and strike throughs 


deleting for the amendment to the current version 


of the statute.  If you'll notice everything there 


at the bottom that required the agent of the 


insurance company to go and do that verification, 


the General Assembly struck all of that out for 


the current version, and they changed it to state 
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that the only thing that has to be done is the 


named insured declares in the agreement.  That's 


the statutory language.  Again, it's plain and 


unambiguous, but if we look at the statutory 


history, then if there ever was an ambiguity, it's 


taken care of by that. 


 The General Assembly chose to put the 


burden of a false representation on an insurance 


application on the person who should bear that 


burden, and that would be the named insured.  It's 


their application. 


So that's the law in South Carolina.  


Kevin Morazan was indisputably a natural person.  


The named-driver exclusion has been signed.  It 


marks that Kevin had other insurance.  It's 


approved by the department of insurance.  It 


satisfies each and every element of South Carolina 


Code 38-77-340.  And the law is that when that is 


signed and the excluded driver gets behind the 


wheel of a car, there is no coverage. 


The Court of Appeals in the Lincoln General 


case said it applied to minimum liability coverage.  


The Supreme Court in the Knight case said it applied 


to UIM coverage.  The Supreme Court in the Pickens 


case says it applies to mandatory uninsured motorist 
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coverage.  Every type of coverage in any way, if the 


excluded driver gets behind the wheel, there is no 


coverage.  


So, Your Honor, therefore, I believe the 


directed verdict motion should be denied.  And, 


frankly, I think we're entitled to judgment in our 


favor.  


THE COURT:  Yes, ma'am.  


MS. BRIGHT MATTHEWS:  Your Honor, I'd 


like to go ahead and include all of my arguments 


in one directed verdict motion. 


First, this action is entitled, as you 


see there, and it does not include the named 


insured.  The named insured, as I've said over and 


over, is Carlos Morazan.  It does not in any 


portion here, which was striking to me, ever name 


him in this DJ, declaratory judgment action.  And 


on that basis, I believe that directed verdict 


should be granted because they haven't named the 


proper person. 


They had it at their disposal, and I was 


able to pull it out of their witness that, yes, 


Elsa is the one who had the car in her name.  But 


her husband came in, got the insurance.  They got 


no information on her.  They got the wrong date of 
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birth on her.  They did nothing to verify as to 


him. 


I also believe that directed verdict is 


appropriate in this particular case because they 


have not proven that Carlos Morazan signed 


anything.  They proved that somebody did a 


DocuSign.  The burden is on them.  They had an 


opportunity to find these -- this particular 


agent, Rochelle Smith, bring her here so that she 


could testify -- not to what the normal procedure 


in our office is, because that's not factual.  


What would be factual is, Yes, I remember this 


guy.  I explained this to him.  He signed it.  I 


helped him with the DocuSign, or, I gave him an 


opportunity to get a Spanish version as he wanted. 


He testified -- there was a summary 


judgment motion that we were supposed to have last 


week in reference to these same issues that have 


been brought up.  After he testifies and after 


Elsa testified that -- he says, I never signed by 


DocuSign.  I did not sign that way.  It wasn't 


until then that we brought up these -- that we 


found a witness -- that we hear from a witness 


that this is the normal procedure of this office 


that is now closed. 
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I can't go back to 2016, but I know that 


they did not have the Spanish information in the 


actual application.  They only put it in the 


declarations, and that's a totally different 


standard.  


Your Honor, we believe that there was 


a -- there was no meeting of the minds as it 


relates to the exclusion of Kevin, because there's 


something wrong here.  My client has three 


children.  It wasn't until after this horrific, 


tragic wreck that all of a sudden Kevin M. with 


the wrong date of birth and the wrong 


relationship -- they haven't been able to explain 


that.  They have not met their burden. 


As a matter of fact, this case should be 


dismissed at -- this declaratory judgement action 


should be dismissed in favor of Carlos and Elsa, 


even though Carlos isn't a party, on the basis 


that they fail to show that he actually signed, 


and they failed to put the -- have the accurate 


information or verification.  And I understand 


what he's saying regarding that.  It's not even 


anywhere near what it should have.  It's showing 


him as an employee, and on the first page it's 


showing him as a son.  Somebody should have 
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brought up all of this stuff. 


And whenever you see these inaccuracies, 


this contract should then be viewed in favor of 


the insured, not First Acceptance.  


I've wondered the entire time, and I was 


surprise that the witness said we never checked 


Joceline.  Why wouldn't you?  We never even checked 


Carlos.  Why wouldn't you?  I think that shows a 


pattern here of sloppiness. 


Based upon all of my arguments, I know I 


put a lot in there, Your Honor, they failed to 


meet their burden.  And, therefore, directed 


verdict should be granted in favor of the 


defendants.  


MR. SMITH:  Your Honor, may I just 


address what he said in the case law very quickly?  


THE COURT:  Absolutely.  


MR. SMITH:  Both of these cases involve 


people of majority, not a 14-year-old.  These 


cases involve someone that is testing themselves 


on the driver's test and an owner of a business, 


not to 14-year-old.  A 14-year-old, it's just 


really insulting to the Court to even come in here 


with this and say that they can get a driver's 


license and turn it in, or get a policy of 
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insurance.  Nobody is going to insure a 


14-year-old. 


Thank you, Your Honor.  


MR. SAWYER:  Your Honor, I'll try to take 


each of those in turn.  First of all, the issue of 


whether he signed it, that's been deemed admitted 


by the request to admit. 


But also, Your Honor, we have testimony 


about the process for DocuSign.  The way it takes 


place, DocuSign is nationally known for how it 


works.  Most people have dealt with DocuSign.  The 


whole purpose is to verify the authenticity of 


signatures in the process because it's a uniform 


system for the way it's done. 


That's been submitted to the Court.  It's 


already been admitted.  Had there been an 


objection, it wouldn't have been admissible under 


901 or (b)(1), (b)(4), (b)(9), processor system, 


distinctive characteristics and the like because 


the DocuSign has a unique ID, it has a policy 


application number, or the policy number, and 


other unique identifiers.  We also have testimony 


from a witness as to how the process works.  All 


of that has been provided.  So it wouldn't be 


admissible under rule 901.  But guess what?  It's 
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already admitted. 


So the admission, both in the request to 


admit, but also there was no objection when we 


submitted the application and the testimony that 


we put up.  So that issue is not in dispute.  He 


signed it.  That's what the request to admit is 


there to do, but we also made sure we covered our 


backsides and put it up in front of Your Honor. 


Your Honor, the idea of the burden, 


that's all we have to prove.  The contract is a 


document of independent legal significance.  The 


signatures are too.  The signatures are on there.  


And the declaration is there as part of the 


contract, part of the application, so it's done.  


That part is already taken care of.  The issue 


about whether you need to have a Spanish speaker, 


first of all there's no evidence that anyone asked 


for a Spanish speaker at the agency.  No evidence 


to that whatsoever.  So that wouldn't be a proper 


claim for directed verdict because there's no 


evidence before the record that Mr. Morazan didn't 


understand what he signed. 


But also, Your Honor, South Carolina code 


states, "The English language is the official 


language of the South Carolina code."  That's 
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1-1-696.  It's the law of this state that -- and 


now I'm quoting the statute.  "Neither this state 


nor any political subdivision thereof shall 


require by law, ordinance, regulation, order, 


decree, program, or policy the use of any language 


other than English."  That's South Carolina code 


Section 1-1-967. 


So to suggest that somehow this contract 


is invalid, because it wasn't in Spanish, is just 


something pulled out completely from thin air and 


not supported by South Carolina in any way.  


And, Your Honor, ultimately, the case 


law, as you know, is very well established that a 


person is deemed to understand documents they 


choose to sign.  That's why we got the evidence in 


that, ultimately, the applicant decides whether 


they sign the application.  It's their application 


submitted to the insurance company.  So when he 


signed it, he's deemed to have understood it. 


They also have a burden and a duty to 


read the policy that they received.  The testimony 


was that they get a declarations page the day they 


sign the application.  They get new declarations 


every time the policy is renewed, every six 


months, and every single one of those stated that 
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Kevin Morazan was an excluded driver.  So there's 


no surprise here.  There's no unknowing of this, 


Your Honor.  It's in the record.  It's 


established.  It's there.  


And if, by the way, Your Honor, there's 


not a meeting of the minds, well, the answer to 


that is, there's no contract, so we're done there.  


But I do think there's a meeting of the minds.  I 


think the meeting of minds was to exclude Kevin 


Morazan.  


This reference about whether Carlos is 


supposed to be a party, Your Honor.  Carlos never 


made a claim to First Acceptance, and couldn't 


make a claim because there was no comp or 


collision on this policy at the time of the loss 


and his son was the one that was driving.  So 


there wouldn't be any coverage because there's no 


comp or collision.  South Carolina law allows the 


exclusion to property owned by the insured for 


liability coverage, so there wouldn't be any 


coverage had he made a claim. 


The statute of limitations has run and he 


did not sue his son or his son's estate -- not a 


surprise -- which means that he could never make a 


claim under the policy at this point. 
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There's also no suit against Carlos 


Morazan.  So there is no interest that he has for 


purpose of this declaratory judgment action.  


There's not right to protect or lose here.  He has 


no claim, he has not filed any suit, and he's not 


named as a defendant in any suit.  Those are the 


parties that have to be included in a declaratory 


judgment action. 


And I file dozens of these a year and that's 


the test.  Because, if not, they're not an interested 


party.  In fact, I could name a named insured who 


doesn't have a claim.  The named insured would say, 


What am I doing here?  I don't have a claim here.  And 


then the judge would dismiss that person because 


they're not an interested party.  The mere fact that 


they're the named insured is not sufficient. 


And again, Your Honor, this claim about, 


Well, Elsa owned the car, not Carlos, again, if 


Carlos doesn't have an insurable interest, we, 


again, don't have an insurance policy. 


So all of these points are, you know, 


thrown in to confuse the issue, but the focal 


point is, do we have a named-driver exclusion?  


Does that named-driver exclusion check all the 


boxes under the statute?  We walked through that 
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laboriously, Your Honor.  The answer is, yes, if 


it checks each and every part of the statute, 


that's all we have to establish.  It's what we 


have established.  And that's why the 


excluded-driver provision applies in this case. 


THE COURT:  Anything else?  


MS. BRIGHT MATTHEWS:  Your Honor, I just 


want to draw your attention to Exhibit Number 3 -- 


no -- Exhibit Number 1 just to clarify what     


Mr. Sawyer said.  He says there's no comp and 


collision, but, yet, on the limits of liability it 


says there's a $500 deductible, unless I'm 


confused.  


MR. SAWYER:  It's Exhibit 3.  It's the 


contract in effect.  And, at the time of the 


accident in 2018, there was not comp and collision 


on the vehicles.  And, of course, we look at the 


policy that's in effect on the date of loss.  


THE COURT:  All right.  All right.  This 


is a good point to take a break.  Let's take about 


15 minutes or so.  


MR. SAWYER:  Thank you, Your Honor.  


MS. BRIGHT MATTHEWS:  Thank you, Your 


Honor.  


(A break was taken at 3:19 to 3:45 p.m.) 
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MR. SAWYER:  The motion for directed 


verdict is respectfully denied. 


So let's move on now to the defense case.  


Who's first?  You're, sort of, working as a team. 


MS. BRIGHT MATTHEWS:  Yes.  


THE COURT:  You know.  It doesn't matter 


to me.  Somebody call a witness.  You-all decide 


amongst yourselves.  


MS. BRIGHT MATTHEWS:  The defense rests. 


THE COURT:  For real?  Okay.  


MR. SAWYER:  Your Honor, we make a 


directed verdict motion.  I think all the 


arguments have been made, but now you've heard all 


the evidence and we just reiterate the arguments 


we made on the law and focusing on the plain 


language of the statute comparing the prior 


version of the statute with the current version of 


the statute.  At this point, the form is approved 


by the department, signed by the named insured, 


and it designates a natural person by name who was 


driving the car at the time of the accident.  It 


makes a declaration that that person had other 


insurance.  Each element of 38-77-340 has been 


satisfied, and, therefore, I believe that we've 


proven our case and are entitled to do declaratory 
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judgment that the exclusion applies and there's no 


coverage for this particular claim or loss under 


the policy.  


THE COURT:  Anything else from the 


defense?  


MR. SMITH:  Just briefly in response, 


they had the wrong information on the policy.  If 


they put the right information on it, they never 


would have asked for an excluded-driver provision.  


The minor was 14 years old.  So the 


excluded-driver provision applies when you have a 


license and turn it in, or when you can get a 


policy of insurance.  And if you're a driver -- if 


you can't even drive, as long you get a policy of 


insurance.  That just doesn't makes sense.  It's 


really a common-sense case.  It's -- I even asked 


him, If I was 14-year-old and I came into your 


office and asked for a policy of insurance, what 


would you say?  He just said, No. 


I mean, so it's just simply -- they're 


just not going to do it.  You know, it doesn't 


make sense.  They didn't put the 8-year-old in 


there.  I mean, they have an 8-year-old too.  They 


didn't put the 8-year-old on the policy.  I mean, 


if you can't drive, you can't turn your license 
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in, you can't get -- there's no reason to get 


insurance if you're not driving in the state of 


South Carolina, then this doesn't apply.  The 


exclusion does not apply to a 14-year-old, is 


basically the bottom line. 


They got the date wrong.  So you got 


someone on their policy -- the insurance company 


put the information in and it's got the wrong date 


on it, and they got someone that can drive -- you 


got a Kevin Morazan, there's a date of birth of 


1993 as opposed to 2001, so they put 1993 on 


there.  That person can drive.  But they got that 


wrong.  This is their form.  This is their 


document.  They got that wrong. 


They said all you did was sign it.  They 


didn't say you put the information.  They put the 


information in.  They didn't bring anybody in here 


to talk about that. 


So we got a case here where, of course, 


if you can drive, you're going to do an 


excluded-driver provision.  But you can't drive in 


our state by law, that is an unenforceable 


exclusion.  It's just simply unenforceable because 


it's illegal.  I'm not going to exclude someone 


from a policy that can't drive.  From an 
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automobile liability policy, I'm not going to 


exclude that person that cannot legally drive in 


our state.  


THE COURT:  Me and Mr. Sawyer addressed 


that, because you've articulated it far better 


than I could, and I think you're right on this.  


MR. SAWYER:  I'm happy to, Your Honor.  


We'll start with that, and I'll work through the 


other points.  


So, first of all, what's the other option 


for the declaration, that they've turned their 


license in to the DMV which means they can't 


drive.  So that argument doesn't make any sense.  


You wouldn't exclude somebody who can't drive.  


But importantly, the requirement under the statute 


is that the named insured declares.  And as to a 


person who is 14 and having other insurance,  


South Carolina code Section 38-77-30 defines who 


is an insured by statute for automobile insurance, 


and that includes resident relatives to qualify. 


And, in fact, in this case, it's worth 


noting that Kevin, when he was 17, drove without a 


license.  So, certainly, people who don't have a 


license and people who aren't supposed to drive, 


they do drive; hence, the need for excluded-driver 
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provisions.  There's no statute that prohibits it.  


Here it's designated a natural person, human 


being, designated by name. 


Your Honor, also the statement that had 


they known, they would not have excluded him.  The 


testimony on the stand, and it's uncontroverted, 


is that had the correct date been provided, we'd 


still have the exclusion and the application in 


two places requires disclosure of all persons 14 


and older.  There's a pretty reasonable basis for 


that, which is 14-year-olds turn 15 and then they 


go get a permit and the carrier is not going to 


know about that.  So they want to know who's up on 


deck, and that's for good reason. 


So all of that is there.  It's all asked 


for in the application.  The law is what it is, 


and we believe we're entitled to declaratory 


judgment, Your Honor.


THE COURT:  Let me add to that that the 


point was made that the 8-year-old was not listed 


and excluded.  And no one has touched on this, but 


on the second page of the application under the 


underwriting questions -- and there's a question, 


Have all members of the household 14 years and 


older been disclosed, so the 8-year-old wouldn't 
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have been required to be disclosed while the 


14-year-old was.  You disclose and then exclude. 


So any additional -- did I miss anything?  


Any additional arguments?  


MR. SAWYER:  That's it, Your Honor. 


MR. SMITH:  Nothing here, Your Honor. 


MS. BRIGHT MATTHEWS:  Your Honor, I would 


renew my arguments.  I'm not going to rehash what 


I said earlier.  I renew my arguments for the 


denial of the directed verdict because I feel that 


they have not -- they failed to meet their burden 


in establishing that this is a true excluded 


driver.  


THE COURT:  Right. 


I'm going to grant the plaintiff's motion 


for directed verdict.  I mean -- yeah.  I don't 


know that it matters because the defense put up no 


case, but that, sort of, would have been my 


verdict given that there's no testimony there.  I 


find in favor of the plaintiff in that there is no 


coverage.  I think the easy way to do it is 


really, sort of, to adopt Mr. Sawyer's arguments. 


In the alternative, though, just to touch 


back on Senator Bright Matthews's argument, and I 


believe Mr. Sawyer addressed it, that she contends 
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that there is no meeting of the minds.  And, as 


indicated by Mr. Sawyer, if there is no meeting of 


the minds, then there's no valid contract and 


there wouldn't be coverage anyway.  


MS. BRIGHT MATTHEWS:  I didn't mean that.  


I meant meeting -- I meant meeting of the minds as 


it related to the exclusion issue, that he should 


have been excluded.  That's what I meant.  And I 


was going to -- 


THE COURT:  You want to segregate that 


portion of the contract, as it were.  


MS. BRIGHT MATTHEWS:  Uh-huh.  Because 


the burden is on them.  They presented -- our 


position on directed verdict was, they presented 


no factual witness, that, number 1, he signed, or 


that there was a meeting of the minds as it 


related to an exclusion of Kevin on the policy.  


And if I said it wrong, I apologize, but that's 


what I meant.  No meeting of the minds on the 


contract itself.  The existence of coverage, 


because he was paying the policy. 


THE COURT:  Right.  


MS. BRIGHT MATTHEWS:  So he expected 


coverage.  There's no meeting of the minds as it 


relates to that particular element.  
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THE COURT:  Okay.  All right, so then I 


won't even address that.  I withdraw my comment on 


that. 


MR. SAWYER:  We'll address it if we need 


to.  


THE COURT:  Because I really was looking 


at it as an entire contract.  


MS. BRIGHT MATTHEWS:  No.  


MR. SAWYER:  And that would be our 


position because the application is one document 


and it's in the application.  


THE COURT:  Right, executed apparently on 


the same day, same time, and includes the same 


information.  I mean, the testimony is that the 


existence of Kevin M. wouldn't even otherwise been 


known.  Right?  This information comes from the 


applicant, but maybe I'm going too far. 


What I want you to do though, Mr. Sawyer, 


is draft a proposed order and email -- no, don't 


email it.  E-file it in Word format so that I may 


edit it because -- particularly, for a non-jury 


trial, the Court has to make findings of fact and 


conclusions of law.  I just need you to give me a 


good starting point, and I'm sure you can do 


better citing all the cases that apply.  
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MR. SAWYER:  I'm happy to do this, Your 


Honor.  Do you want me to do proposed findings of 


fact in the proposed order?  


THE COURT:  Yes.  Yes.  


MR. SAWYER:  I just want to make sure.  


THE COURT:  Just make sure it's in Word 


format, though.  And my findings of fact are, 


generally, just a summary of the testimony and 


what the exhibits show.  


So, you know, I know it's difficult for 


lawyers not to harken back to whatever they pled 


in the complaint and argued and motions, but I'll 


fix that, if necessary.  That's why I want it in 


Word format.  


MR. SAWYER:  Understood, Your Honor. 


Thank you.  


MR. SMITH:  Thank you, Your Honor.  


MS. BRIGHT MATTHEWS:  Thank you.  


MR. SAWYER:  Thank you for your time.  


(Trial concluded.)
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STATEMENT OF ISSUES ON APPEAL 


1. DID THE TRIAL COURT ERR WHEN IT DETERMINED THAT 
THE NAMED DRIVER EXCLUSION APPLIED TO KEVIN 
MORAZAN (D.O.B. 9/6/2001), THE SINGLE SON OF THE 
INSURED, WHEN THE POLICY'S EXCLUSION LISTED KEVIN 
MORAZAN (D.O.B. 9/6/1993), A MARRIED EMPLOYEE OF THE 
INSURED? 


2. DID THE TRIAL COURT ERR WHEN IT DETERMINED THAT 
THE NAMED DRIVER EXCLUSION APPLIED TO A FOURTEEN-
YEAR-OLD WHEN NAMED DRIVER EXCLUSION REQUIRES 
THAT THE NATURAL PERSON EXCLUDED FROM THE POLICY 
EITHER SURRENDER THEIR DRIVER'S LICENSE OR OBTAIN 
THEIR OWN INSURANCE POLICY AND WHEN KEVIN 
MORAZAN, A THEN FOURTEEN-YEAR-OLD, IS INCAPABLE OF 
OBTAINING A DRIVERS LICENSE OR POLICY OF INSURANCE. 


 


STATEMENT OF THE CASE 
 
 On August 25, 2020, First Acceptance Insurance Company ("Respondent") 


brought this declaratory judgment action against Tamasha Floyd, Individually and 


as Guardian ad Litem, for Jayvon G., a minor under the age of eighteen years old 


("Appellant"). (R. p. 25).  Respondent alleged that it issued an automobile 


insurance policy to Carlos Morazan, policy number 28 CSSC 000095310, with 


effective dates of August 26, 2018, through February 26, 2019, (“The Policy”). (R. 


p. 28).  Respondent attached a copy of The Policy to its complaint. (R. pp. 35-76).  
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Respondent alleged that The Policy listed two vehicles, including a 2004 Ford 


Expedition identified by VIN 1FMEU15W64LB19832, with bodily injury liability 


and uninsured motorist limits of $25,000 per person and $50,000 per accident, and 


property damage liability and uninsured motorist limits of $25,000 per accident. 


(R. pp. 29, 36). 


Respondent's complaint further alleged that The Policy contained a Named 


Driver Exclusion Endorsement ("Named Driver Exclusion") listing Kevin 


Morazan as the named driver. (R. p. 29).  Respondent alleged that Carlos 


Morazan, the named insured, signed the policy via an electronic signature. (R. p. 


29).  Respondent alleged that the declarations of the insurance and the Named 


Driver Exclusion endorsement listed Kevin Morazan as excluded.  (R. p. 29). 


 Respondent further indicated that Carlos Morazan, in the Named Driver 


Exclusion, stated that "an appropriate policy of liability insurance (or other 


security) as may be authorized by law has been properly executed in the name of 


the person to be excluded." (R. pp. 33, 78). Respondent cited policy provisions 


stating that the Named Driver Exclusion remains effective for all subsequent 


policy renewals and reinstatements. (R. pp. 29-30). Respondent pointed out that 


the exclusion applies to claims for liability, underinsured motorist, and uninsured 


motorist coverage.  (R. pp. 30-31). 


  Respondent affirmed that Tamasha Floyd, individually and as Guardian ad 
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Litem of Jayvon Garrett, filed a Summons and Complaint in the Court of Common 


Pleas for Beaufort County, alleging that Kevin Morazan was operating the 2004 


Ford Expedition involved in a single car accident on September 25, 2018.  (R. pp. 


31-32). Respondent averred that in Appellant's complaint, Appellant alleges that 


Kevin Morazan lost control of said vehicle, resulting in a collision that caused 


injuries to Jayvon Garrett, a passenger in the vehicle.0F


1  (R. p. 32). 


 Respondent requested the Court to declare that Carlos Morazan executed a 


Named Driver Exclusion that designated Kevin Morazan as the natural person to 


be excluded from coverage. (R. pp. 32-33). Respondent requested the Court to 


declare that Kevin Morazan was an excluded driver under the policy at the time of 


the said collision. (R. p. 33). Respondent requested that the Court declare that 


coverage under the policy was not in effect at the time of said collision. (R. p. 33). 


Respondent requested the Court to declare that Respondent has no duty to defend, 


indemnify, or make any payments whatsoever for any claims arising out of the said 


collision. (R. p. 33). 


 Appellant admitted that Respondent issued the insurance policy in question. 


(R. p. 80). Appellant admitted that Kevin Morazan was driving the Ford Expedition 


when the automobile accident occurred. (R. p. 81). However, Appellant denied that 


 
1 At the time of the application for The Policy, February 26, 2016, and on the date of the subsequent automobile 
accident, September 25, 2018, both Kevin Morazan and Jayvon Garrett were minors.  As of the present date both 
Mr. Morazan and Garrett would no longer be minors.  As such, their full names will be used in this brief for clarity. 
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the Named Driver Exclusion listed Kevin Morazan as the person to be excluded.  


(R. p. 80).  Appellant also alleged that Respondent's complaint failed to state a 


cause of action for which relief could be granted.  (R. p. 82). 


 The Parties tried this declaratory judgment action before the lower court at a 


bench trial on September 5, 2023.  (R. p. 98).  At trial, Respondent contended that 


pursuant to the terms of a Named Driver Exclusion to The Policy issued by 


Respondent to Carlos Morazan, the named insured, coverage under The Policy did 


not apply when Kevin Morazan operated a vehicle listed by the policy.  (R. pp. 


116-121). Respondent argues that it is entitled to a declaratory judgment that it 


owes no duty to defend or indemnify any claims arising out of an automobile 


accident that occurred on September 25, 2018, while a vehicle was operated by 


Kevin Morazan.  (R. pp. 33, 121). 


 Appellant argued that on its face the Named Driver Exclusion of The Policy 


did not exclude the same person as the Kevin Morazan who was the driver of the 


listed vehicle involved in the automobile accident that resulted in injuries to 


Jayvon Garrett, a passenger in the listed vehicle.  (R. pp. 121, 124, 125, 126, 169, 


170, 192, 193, 197).  The "Kevin Morazan" designated as the Named Driver, 


excluded in the Named Driver Exclusion of The Policy and declarations, was listed 


as a married employee of Carlos Morazan with a date of birth of September 6, 


1993.  (R. pp. 121, 124, 125, 126, 169, 170, 192, 193, 197, 201, 205, 217).  The 
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"Kevin Morazan" driving the listed vehicle, covered by The Policy, on the date of 


the accident is a minor child of Carlos Morazan with a date of birth of September 


6, 2001.  (R. pp. 170, 192, 193, 197).  Appellant argued that the mistake of the 


insurance agent in the application and exclusion should not be held against a third-


party passenger injured in an automobile accident. (R. 169). 


 Alternatively, Appellant argued that the South Carolina statutory law 


authorizing the Named Driver Exclusion, Section 38-77-340 of the South Carolina 


Code of Laws, does not apply to a fourteen-year-old child that is unable to lawfully 


obtain a Driver's License in the State of South Carolina.  (R. pp. 121-123, 168-170, 


184-185, and 192-194).  Appellant argued that a fourteen-year-old cannot 


surrender a Driver's License to the Department of Motor Vehicles (DMV) or obtain 


their own policy of insurance or other lawful security. (R. pp. 121-123, 168-170, 


184-185, and 192-194).  Appellant pointed out in motions for directed verdict that 


Kevin Morazan was only fourteen years old at the time that Carlos Morazan 


applied for The Policy and as such the Named Driver Exclusion does not apply to 


Kevin Morazan, the fourteen-year-old.  (R. pp. 121-123, 168-170, 184-185, and 


192-194).   


On December 7, 2023, the lower court issued a decision and order declaring 


the following: 


1)   The First Acceptance Policy named Kevin as an excluded driver; 
2)  The Named Driver Exclusion endorsement satisfied every 
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requirement of South Carolina Code § 38-77-340; 
3)   Pursuant to the terms of the Named Driver Exclusion 
endorsement and South Carolina Code § 38-77-340, coverage “shall not 
apply” while any vehicle was operated by Kevin; 
4)   At the time of the September 25, 2018 accident, Kevin was 
driving the vehicle; and 
5)   The First Acceptance Policy provides no coverage for any claims 
arising out of the September 25, 2018 accident, and First Acceptance has 
no duty to defend, indemnify, or make any payments whatsoever for any 
claims arising out of the above-referenced accident. 


 
(R. pp. 20-21).  Appellant timely served a Notice of Appeal on Respondent on 


January 4, 2024.  (R. pp. 257-259). 


STANDARD OF REVIEW 
 
 "A suit for declaratory judgment is neither legal nor equitable but is 


determined by the nature of the underlying issue." Hardy v. Aiken, 369 S.C. 160, 


164-65, 631 S.E.2d 539, 541 (S.C. 2006). "When the purpose of the underlying 


dispute is to determine whether coverage exists under an insurance policy, the 


action is one at law." Auto-Owners Ins. Co. v. Hamin, 368 S.C. 536, 540, 629 


S.E.2d 683, 685 (S.C. App. 2006). "When reviewing an action at law, on appeal of 


a case tried without a jury, the appellate court's jurisdiction is limited to correction 


of errors at law." Epworth Children's Home v. Beasley, 365 S.C. 157, 164, 616 


S.E.2d 710, 714 (S.C. 2005). "[T]he appellate court will not disturb the trial court's 


findings of fact unless they are found to be without evidence that reasonably 


supports those findings." Hamin, 368 S.C. at 540, 629 S.E.2d at 685.  Auto-


Owners Ins. Co. v. Rhodes, 385 S.C. 83, 682 S.E.2d 857 (S.C. App. 2009).  
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"Further, the interpretation of a statute is a question of law, which we review de 


novo."  USAA v. Pickens, 434 S.C. 60, 862 S.E.2d 442 (S.C. 2021), (citing 


Neumayer v. Philadelphia Indem. Ins. Co., 427 S.C. 261, 265, 831 S.E.2d 406, 408 


(S.C. 2019), Town of Summerville v. City of N. Charleston, 378 S.C. 107, 110, 


662 S.E.2d 40, 41 (S.C. 2008)). 


ARGUMENTS 


1. BECAUSE THE NAMED DRIVER'S EXCLUSION ATTACHED AS AN 
ENDORSEMENT TO THE SUBJECT AUTOMOBILE LIABILITY POLICY, 
ISSUED BY RESPONDENT ON FEBRUARY 16, 2016, TO CARLOS 
MORAZAN, EXCLUDED A "KEVIN MORAZAN" AND LISTED "KEVIN 
MORAZAN" AS A MARRIED EMPLOYEE OF CARLOS MORAZAN, WITH 
A DATE OF BIRTH OF SEPTEMBER 6, 1993, THE COURT ERRED WHEN IT 
DECLARED THAT THE NAMED DRIVER EXCLUSION PROPERLY 
EXCLUDED CARLOS MORAZAN'S 14-YEAR-OLD SINGLE CHILD, WITH 
DATE OF BIRTH OF SEPTEMBER 6, 2001. 


 The lower court erred in determining that Carlos Morazan's minor child, 


Kevin Morazan, the driver of the automobile involved in the automobile accident, 


was properly excluded from The Policy for three main reasons:  a. a plain reading 


of the policy language in the Named Driver Exclusion, presented to the lower court 


did not support that Kevin Morazan, who was the driver in the automobile accident 


of September 25, 2018 injuring Jayvon Garrett, was the named driver in the 


exclusion, b. the testimony of Joe Schlechta presented by Respondent to the lower 


court did not support the findings of fact that Carlos Morazan's son, Kevin 


Morazan, was the person named in the Named Driver Exclusion, and c. 
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Respondent failed to assert in its Complaint or in the case an action to reform the 


policy. 


 a. A plain reading of the policy language in the Named Driver 
Exclusion, presented to the lower court, did not support that Kevin Morazan, 
who was the driver in the automobile accident of September 25, 2018, injuring 
Jayvon Garrett, was the named driver in the exclusion. 


 The plain reading of the policy language in the Named Driver Exclusion, 


presented to the lower court did not support that Kevin Morazan, who was the 


driver in the automobile accident of September 25, 2018, injuring Jayvon Garrett, 


was the named driver in the exclusion.  It was stipulated at trial that the driver in 


the accident, Kevin Morazan's date of birth was September 6, 2001, and therefore 


Kevin Morazan was fourteen-years-old at the time of the application for the 


policy coverage.  However, the declarations listed the excluded driver's 


information as:  


Date of Birth: 09061993; Marital Status: Married. 


 


(R. p. 201, Further, in Plaintiff's Exhibit 1, the actual Named Driver Exclusion in 


The Policy, the exclusionary language listed the Excluded Driver with a Date of 
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Birth of September 6, 1993 (opposed to the driver in the actual accident, with DOB 


of September 6, 2001); the actual Named Driver Exclusion listed the relationship 


to named insured as "Employee" (opposed to the driver in the accident being the 


"son", not "employee", of the Named Insured):  (R. p. 205) 


 


 


Plaintiff's Exhibit 3, the declaration page for the policy period of August 26, 2018 


through February 26, 2019 (in effect at the time of the accident) still had the 


excluded driver listed with a DoB of 09061993 and a marital status as married: 
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(R. p. 217).  As such, a plain reading of the policy exclusion did not exclude the 


driver involved in the accident (Kevin Morazan, DOB: 09/06/2001, minor son of 


Carlos Morazan), but instead excluded another person (Kevin Morazan, DOB: 


09/06/1993, married, employee of Carlos Morazan). 


 South Carolina law provides that "[a]s a general rule, insurers have the right 


to limit their liability and to impose conditions on their obligations provided they 


are not in contravention of public policy or some statutory inhibition." Nationwide 


Ins. Co. of Am. v. Knight, 428 S.C. 451, 835 S.E.2d 538, 540 (S.C. App. 2019) 


(quoting Williams v. GEICO, 409 S.C. 586, 762 S.E.2d 705 (S.C. 2014)).  "An 


insurance policy is a contract between the insured and the insurance company, and 


the terms of the policy are to be construed according to contract law." Knight, 835 


S.E.2d at 540 (quoting Auto Owners Ins. Co. v. Rollison, 378 S.C. 600, 663 S.E.2d 


484 (S.C. 2008)). Accordingly, unambiguous insurance policies "must be 


construed according to the terms which the parties have used, to be taken and 


understood in their plain, ordinary and popular sense." Stringer v. State Farm Mut. 


Auto. Ins. Co., 386 S.C. 188, 687 S.E.2d 58, 60 (S.C. App. 2009). 


 "Rules of construction require clauses of exclusion to be narrowly 


interpreted, and clauses of inclusion to be broadly construed." Laidlaw Env. Serv. 


(TOC) v. Aetna Cas. & Sur. Co. of Ill., 338 S.C. 43, 47, 524 S.E.2d 847, 849 (S.C. 
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App. 1999) (quoting McPherson v. Mich. Mut. Ins. Co., 310 S.C. 316, 319, 426 


S.E.2d 770, 771 (S.C. 1993)).  Auto-Owners Ins. Co. v. Rhodes, 385 S.C. 83, 682 


S.E.2d 857 (S.C. App. 2009). "Insurance policy exclusions are construed most 


strongly against the insurance company, which also bears the burden of 


establishing the exclusion's applicability. Boggs v. Aetna Cas. and Sur. Co., 272 


S.C. 460, 252 S.E.2d 565 (S.C. 1979)." Owners Ins. Co. v. Clayton, 364 S.C. 555, 


614 S.E.2d 611 (S.C. 2005) 


 The present case involves an interpretation of a policy exclusion, the Named 


Driver Exclusion.  Reviewing the exclusion in the present case, the insurance 


company has failed to prove that the policy exclusion applies to Kevin Morazan, 


the fourteen-year-old son of Carlos Morazan, with date of birth of September 6, 


2001.  With a plain reading of the face of the policy, the exclusion applies only to a 


Kevin Morazan, a married, employee of Carlos Morazan with date of birth of 


September 6, 1993.  Without evidence to the contrary, the written exclusion must 


be construed against the insurance company as on its face is inapplicable to Kevin 


Morazan with date of birth of September 6, 2001.  As no evidence supports the 


court's order that this policy excludes the driver that injured Jayvon Garrett in the 


single car accident of September 25, 2018, the court must reverse the order of the 


lower court and declare that the exclusion is inapplicable. 
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 b. The testimony of Joe Schlechta, presented to the lower court, did 


not support the findings of fact that Carlos Morazan's son, Kevin Morazan, 


was the person named in the Named Driver Exclusion. 


 Joe Schlechta's testimony did not confirm that Kevin Morazan, the fourteen-


year-old son of Carlos Morazan, was the excluded driver. Joe Schlechta testified 


that he was the district manager for about 14 stores in 2016, including the Beaufort 


store where Carlos Morazan applied for the policy.  (R. p. 129 - lines 2-13).  Joe 


Schlechta was able to discuss general policy and procedure for the application 


process, but not the actual application transaction, because he was not physically 


present when Carlos Morazan applied for the policy of insurance.  (R. pp. 129-131, 


160 - lines 12-20).  Schlechta testified that he did not see the application process 


the day that Carlos Morazan applied for the policy.   (R. pp. 160-161). 


 Schlechta testified that the agent physically present for the application 


process was Richel Smith.  (R. p. 140, lines 17-18).  Schlechta testified that he 


made no attempts to reach out to Richelle Smith prior to the hearing.  (R. p. 153, 


lines 8-10).   Schlechta testified that Richelle Smith is no longer with the company.  


(Transcript, p. 43, lines 19-20). 


 Schlechta testified that Respondent, First Acceptance Insurance Company, 


Ins. does not request the birth certificate of Kevin Morazan listed in the policy 
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documents. (R. p. 158, lines 14-17).  Schlecta confirmed that certain demographic 


information in the automobile accident was not on the face of the policy. (R. pp. 


134-135, 164).  Schlecta confirmed that a plain reading of the policy excluded a 


Kevin Morazan, with a date of birth of September 6, 1993, and listed as the 


employee of Carlos Morazan.  (R. p. 134, lines 11-24).  The Parties stipulated that 


Kevin Morazan, the driver in the accident, had a date of birth of September 6, 


2001, making him 14 years old at the time Carlos Morazan applied for the policy 


of insurance.  (R. p. 105).  Respondent's attorney admitted that Respondent does 


not contend that the actual driver was an employee of Carlos Morazan.  (R. p. 120).  


Therefore, Respondent admitted that the Named Driver Exclusion on the face of 


the policy had inaccurate information and Schlechta's testimony did nothing to 


correct the inaccuracy of the information in the Named Driver Exclusion. 


 c. Respondent failed to request the Court to reform The Policy in its 


complaint and failed to present evidence to allow the Court to reform The 


Policy. 


 It was the Respondent's, not the Appellant's, duty to prove by clear and 


convincing evidence that The Policy should be reformed based upon mutual 


mistake.  Further, Respondent failed to list a cause of action for reformation of The 


Policy in its complaint and failed to request the lower court to reform The Policy to 
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correct the excluded driver's information based upon mutual mistake.  There were 


no discussions of reformation or mutual mistake in Respondent's complaint.  


Therefore, without reformation of the information in the Excluded Driver 


Endorsement and declaration, Kevin Morazan, the driver in the motor vehicle 


collision that injured Jayvon Garrett on September 18, 2018, is not excluded from 


coverage in The Policy. 


 According to George v. Empire Fire & Marine Ins. Co, 344 S.C. 582, 545 


S.E.2d 500 (S.C. 2001), to reform a policy, "mutual mistake must be shown by 


clear and convincing evidence."  George, 344 S.C. at 590, citing Crosby v. 


Protective Lift Ins. Co, 293 S.C. 203, 206, 359 S.E.2d 298, 300 (S.C. App. 1987).  


Further, "a contract may be reformed on the ground of mistake when the mistake is 


mutual and consists of the omission or insertion of some material element affecting 


the subject matter or the terms or stipulations of the contract, inconsistent with 


those of the parol agreement which necessarily preceded it."  George, 344 S.C. at 


590, citing Crosby v. Protective Life Ins. Co., 293 S.C. 203, 206, 359 S.E.2d 298, 


300 (Ct. App. 1987).  "A mistake is mutual where both parties intended a certain 


thing and by mistake in drafting did not obtain what was intended."  Id. 


 In the present case, Respondent argues that Kevin Morazan (DOB: 9/6/2001; 


single son of Carlos Morazan) should be the excluded driver.  Respondent 
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insinuates that the actual excluded driver, Kevin Morazan (DOB: 9/6/1993; 


married employee of Carlos Morazan) is a mutual mistake in drafting between 


Carlos Morazan and Richel Smith.  However, argument is not evidence. 


 Respondent did not call Carlos Morazan or Richel Smith to testify that the 


date of birth, marital status, and relationship status of the excluded driver were a 


product of mutual mistake in drafting.  As such, the only evidence on the record 


is that a person by the name of Kevin Morazan, with a date of birth of 


September 6, 1993, a marital status of married, and relationship to Carlos 


Morazan of employee was excluded.  Such a Kevin Morazan is not the Kevin 


Morazan who was driving the automobile involved in the accident injuring 


Jayvon Garrett on September 25, 2018.   


 The Kevin Morazan driving the automobile in the accident had an 


undisputed and stipulated date of birth of September 6, 2001, and at the time of the 


application when the exclusion was created was the fourteen-year-old son of 


Carlos Morazan, not the 23-year-old married employee of Carlos Morazan.  (R. p. 


105).  As Respondent did not meet its burden of proof to reform the policy, the 


lower court erred in finding that the policy excluded Kevin Morazan (DOB: 


9/6/2001; son of Carlos Morazan) who was the driver in the accident.  The lower 


court order must be reversed, and Respondent should be ordered to indemnify and 
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defend Jayvon Garrett's claim for injuries that he sustained in the automobile 


accident of September 25, 2018, when he was a passenger in the vehicle being 


driven by Kevin Morazan. 


2. BECAUSE THE LANGUAGE, PURPOSE, AND PUBLIC POLICY 
BEHIND THE NAMED DRIVER EXCLUSION STATUTE IS TO PROTECT 
THE MOTORING PUBLIC BY REQUIRING THE EXCLUDED DRIVER TO 
SURRENDER HIS DRIVER'S LICENSE OR BE INSURED UNDER HIS OWN 
POLICY, THE COURT ERRED WHEN IT HELD THAT THE NAMED 
DRIVER EXCLUSION EXCLUDED KEVIN MORAZAN, A FOURTEEN-
YEAR-OLD, INCAPABLE OF EVEN OBTAINING A DRIVERS LICENSE OR 
SECURING HIS OWN POLICY OF INSURANCE. 
 


 The Named Driver Exclusion does not apply to a Fourteen-Year-Old child 


because a Fourteen-Year-Old child cannot lawfully obtain a Driver's License in the 


State of South Carolina and cannot secure their own Policy of Insurance.  Even if 


The Policy were reformed to exclude Kevin Morazan, Carlos Morazan's son with 


date of birth of September 16, 2001, the Named Driver Exclusion would be invalid 


because at the time the Named Driver Exclusion was written into The Policy, 


February 26, 2016, Kevin Morazan was only Fourteen Years Old.   


 Under normal circumstances, South Carolina law mandates insurance 


policies to include liability coverage and UM coverage. S.C. Code Ann. § 38-77-


140 (requiring automobile insurance policies to include liability coverage); S.C. 


Code Ann. § 38-77-150 (requiring insurance policies to include UM coverage). 


Despite these mandates, South Carolina law also provides that insurers and 
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insureds may agree to exclude coverage when a particular named person operates 


an automobile. See S.C. Code Ann. § 38-77-340.  


 S.C. Code Ann. § 38-77-340 provides:  Notwithstanding the definition of 


"insured" in Section 38-77-30 of the South Carolina Code of Law, the insurer and 


any named insured must, by the terms of a written amendatory endorsement, the 


form of which has been approved by the director or his designee agree that 


coverage under such a policy of liability insurance shall not apply while the motor 


vehicle is being operated by a natural person designated by name.  The agreement, 


when signed by the named insured, is binding upon every insured to whom the 


policy applies and any substitution or renewal of it.  However, no natural person 


may be excluded unless the named insured declares in the agreement that (1) the 


driver's license of the excluded person has been turned in to the Department of 


Motor Vehicles or (2) an appropriate policy of liability insurance or other 


security as may be authorized by law has been properly executed in the name of 


the person to be excluded.  Id.  As such, a valid agreement to exclude a person 


from insurance coverage must (1) use a South Carolina Department of Insurance 


approved form, (2) name the excluded driver, and (3) the named insured must 


provide that the excluded person has turned over their driver's license to the South 


Carolina DMV or secured an alternative and appropriate insurance policy.  


Progressive Northern Insurance Company v. Holloway, 615 F.Supp.3d 408 (D. 
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S.C. 2022). 


 The statute's purposes are listed clearly in USAA v. Pickens as "providing 


the named insured an opportunity to pay lower premiums when a bad driver 


would otherwise be included within the policy and protecting the motoring public 


by requiring the excluded driver to surrender his license or be insured under 


his own policy."  434 S.C. 60, 862 S.E.2d 442 (S.C. 2021), citing Nationwide v. 


Knight, 858 S.E.2d 633 (S.C. 2021); Lincoln Gen. Ins. Co. v. Progressive N. Ins. 


Co, 406 S.C. 534, 541, 753 S.E.2d 437, 441 (S.C. App. 2013) (citing Lovette v. 


U.S. Fidelity & Guar. Co., 274 S.C. 597, 600-601, 266 S.E.2d 782, 784 (S.C. 


1980). 


 On the date of the alleged Named Driver Exclusion's origination, Mr. Kevin 


Morazan was Fourteen-Years-Old.  The genesis date of the named driver exclusion 


was February 26, 2016, and Kevin Morazan's date of birth is September 6, 2001.  


Simply put, there is no reason for Mr. Carlos Morazan to have his Fourteen-Year-


Old surrender his Driver's License when he cannot lawfully obtain one.  Per South 


Carolina statutory law, one must be Fifteen Years Old to obtain a beginner's 


permit.  See Section 56-1-50 of the South Carolina Code of Law.  Respondent's 


only witness, Schlecta, testified that if a fourteen-year-old came into First 


Acceptance Insurance Company and asked for a policy of automobile liability 


insurance, he would not issue a policy.  (R. pp. 150, 165).  As such, Mr. Kevin 
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Morazan at Fourteen Years Old could not have secured alternative or appropriate 


insurance on the date of the inception of the Named Driver Exclusion in The 


Policy. 


CONCLUSION 


 In conclusion, Appellant respectfully requests this Court to reverse the 


decision and order of the lower court for two main reasons.  First, The Policy does 


not identify the driver involved in the accident injuring Jayvon Garrett on 


September 25, 2018.  No evidence was presented by Respondent of mistake as no 


one present at the creation of the policy was called to testify at the trial.  Finally, 


Respondent did not plead or request policy reformation to identify the driver 


involved in the accident injuring Jayvon Garrett on September 25, 2018.   


 Second, even if the driver involved in the accident was properly listed on the 


face of the Named Driver Exclusion, the Named Driver Exclusion does not apply 


to a fourteen-year-old as a fourteen-year-old cannot legally obtain a license to 


surrender, and therefore does not require a separate policy of insurance as he 


cannot legally drive.  In conclusion, Appellant respectfully requests this Honorable 


Court to reverse the decision and order of the lower court and require Respondent 


to indemnify and defend Appellant's claim for personal injuries incurred as a result 


of the motor vehicle accident on September 25, 2018, when Jayvon Garrett was a 


passenger in the vehicle driven by Kevin Morazan (DOB: 9/6/2001). 
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Respectfully submitted, 


July 11, 2024 /s/ J. Andrew Smith 
James Andrew Smith 
28 Old Jericho Road 
Beaufort, South Carolina 
29906 
(843) 379-9500
drew@lawofficeofcbushiii.
com


Attorney for Appellant 
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