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STATEMENT OF ISSUES ON APPEAL

Did the trial court err in admitting the 911 recording of the complaining witness’
mother when it was hearsay and impermissibly bolstered the complaining witness’ trial

testimony?




STATEMENT OF THE CASE

On September 6, 2011, the Pickens County Grand Jury indicted Appellant
Matthew Hendricks for kidnapping and two counts: of ﬁrst-degree criminal sexual
conduct. R. 354.

.On November 14, 2011, Appellant preceeded to trial before the Honorable Letitia H.
Verdin and a jury. R. 1. Chuck Allen’ represented Appellant, and Assistant Solicitor vSam-
iToeker represented the State. The jury found Appellant guilty as charged. R."347, .23 -
460, 'l'. 7. The trial court sen‘renced Appellant to eight years imprisonrnent on each

~ conviction and ordered that the sentences run concurrently. R. 353,11. 7-9.

: Th_e transcript incorrectly indicates that Charles Franklin Turner, III, represented
Appellant at trial. R. 1; R. 10.




ARGUMENT

The trial court erred in admitting the 911 recording of the complaining witness’
mother when it was hearsay and impermissibly bolstered the complaining witness’
trial testimony.
Background

Appellant was charged with kidnapping and two counts of ﬁrst-degree criminal
sexual conduct. R. 354. The complaining witness, Britfany Wardlaw, admitted on cross-
examination that she knew Appeﬂant_ for four years and had lived with him r“[a] nuMmMerous
amount [sic] of times.” R; 46, li. 4-10. The complaining witnesé also admitted that she sent
text messages of a sexuial nature and nude pictures of herself to Appellant on ;[he sarpé day |
she élaimed Appellanf éexually assaulted her. R. 98, 1.18-49,1.8.
Relevant Facts. | |

Pre-tfial, thé State descril;ed the contents of the two 911 recordings to the trial court.
Speciﬁéally, Assistant Solicitor Tooker stated, “The first call is placed by the victim
[Brittany Wardlaw] . . . she called the police from her residence when she thought someone
was breaking in the back Adoor [of her trailer].” R. 14, Il. 6-13; State’s Exhibit #2 (911
recording). Notably, the compl'aining witness told the 911 operator before she ended the
call, “No, it’s my fiancé, he came in from out-of-town.” State’s Exhibit #2 (911 recording).
Assistant Solicitor Tooker then stated, ;‘The second recordingA is one from the victirn’s’
mother [Lisa Gilstrap] after the victim gets out, gets her mother gnd they are on the way to. ‘
the hospital asking for a police officer to meet them at the hospital.” R. 14, 1l. 13-17. The
relevant statements from the mother’s call to 911 are as follows: (1) “My daughter’s
boyfriend just broke into her house . . . and raped her[;]” (2) “She has bruises all over and he

sodomized her[;]” (3) “Her two boys were there[;]” (4) “His name is Matthew Hendricks[;]”




\

(5) “He has beat her up before but he has never raped her[;]” (6) “He has chérges
pending[;]” (7) “Matthew Hendricks[;]” and (8) “I have a trespassing notice on him here.”
State’s Exhibit #3 (911 recording). | The trial court ultimately did not rule on the
édmissibility of the 911 recdrdings brior to trial. R. 15, 11. 1-10.

During direct exémination of the complaining witness, Brittany Wardlaw, the State
entered a recordiﬁg'of her call to 911 prior to the alleged sexual assault iﬁto evidence. R. 23,
L 16 - 25, 1. 21. Prior to calling the complaining witness’ mother, Lisa Gilstrap, to testify, -

the State requested the trial court to make an in camera ruling on the admissibility of the

. mother’s subsequent call to 911. R. 57, 11. 2-10. Defense counsel objected; arguing that the :

recording of the mother’s 'subsequTerif call to 911 bolstered the- complaining witness’

testimony. R. 57, 1l. 15-21. The State cited State v. Cox, 274 S.C. 624, 266 S.E.2d 784

(1980) as supporting authority and maintained:

[TThe court says pretty specifically that there’s a long line of
jurisprudence that says any time you’ve got a victim that

testifies as to allegation of sexual assault and subsequent

witnesses that she .told about who did it, various basic
questions. or statements as to what happened, that is

admissible . . . [The mother] calls 911 and then it’s a present

sense impression. \

R. 58, 11. 3-17. The State further argued, “[T]he mother5s] responding to traumatic events

‘when it’s fresh in her head. She’s got no reason to lie or make up a story . . . That’s why the

State believes that evidence should be admissible.” R. 58, 1. 20-24.

Defense counsel érgued, “IThe mother is] going to testify. She can relate to the
same thing with her testimony. It’s simply a different method of doing it.” R. 59, II. 3-5.
Thé State responded, “Again, any time you’ve got a present sense impressién or an excited

utterance, at least to my understanding, it’s recorded.” R. 59, 1I. 9-11. The trial court ruled,




“I’m going to allow it. For what it’s worth, I’'m going to allow it.” R. 5'9, 1. 18-19. Over
defense coﬁnsel’s objection, the trial court subsequently adrﬁitted the ‘recording of 4thev
motﬁer’s 911 céll into evidence. R. 70, 11. 1-25; State’s Exhibit #3 911 rgcording).
Discussion | "

“‘Hearsay’ is a statément, other than one made by the declarant while testifying at

. the trial or hearing, offered in evidence to prove the truth of the matter asserted.” Rule
801(c), SCRE; see State v. Townsend, 321 S.C. 55, 59, 467 S.E.2d 138, 141 (Ct. App.

1996) (holding hearsay is defined as an out of coﬁrt sta?ement v(r)ffered to provethertruth |
‘ of the matter asserted). N;)tably, “[)h]earsay is notvadmissible except as 'pr(;vided .by these
rules or by other rules prescfibed By the Supreme Court of this Stgfé or by statute.” Rule
802, SCRE. .Under Rule 805 of the South Carolina Rules of Evidence, “Hearsay included
g withiﬁ hea'rsay is nbt excluded under the hearsay rule if eac‘h‘pa‘r't of thé combined

statements conforms with an exception to the hearsay rule provided in these rules.”

.In State v. Burroughs, 328 S.C. 489, 496,v 492 S.E.2d 408, 411 (Ct. App.vl997),
“the trial ébuﬂ alldWéd the policé officer who first took the victim’s statement aﬁd a
nurse who- examine;d the 'victim"in the emergency room té testify about ‘the Victimfs
statements t(’)” ,them‘describir;g the assault.” _This Coin;t held that “the testimony was
hearsay _'an;i amounted‘to impermissible bolsteriﬁg of the vicﬁm’s trial testimony.” Id.
Speciﬁcally, this Cvlourt.Ah.éld that the testimony v;/as“‘double hearsay, or héarsay Within
hearsay” apd that there was no exception to the hearsay rule that woul_d sui)port the
admission of the challgnged testimony. /d. at 498 n. 5, 492 S.E.2d af 412 n. 5.

In this case, to support the admissibility of the mother’é call to 911, the State cited

Cox, 274 S.C. 624, 266 S.E.2d 784, w—hich addressed the common law res gestae exception




to the hearéay rule because it was prior to the adoption of the Soﬁth.Carolina Rules of
Evidence. The State argued that the recording of the mother’s call to 911 was admissible
undér the present sense impression or excited utterance exceptions to the hearsay rule.” R.
58, 1. 3 — 111, 1. 11. In Burroughs, this Court compared the common law res gestae
exception to hearsay rule to the Rules of Evidence and noted that the Ru]es of Evidencé
established two separate exceptions: ‘(1) present sense impression under Rule 803(1), SCRE,
and (2) excited utterance under Rule 803(2), SCRE. See Burroughs, 328 S.C. at‘498-99,
492 ‘S.E.2d at412-13.

Heré, the reéording of the mother’s call to 911 ‘wa's hearsay Because it was not
“limited to time and place .of the iﬁcidént.” Rule 801(d)(1)(D), SCRE; see also Jolly v.
State, 314 S.C. 17, 20, 443 S.E.2d 566, 568 (1994) (“[I]n crimir¥al se_xual'co_ndﬁct cases,
when the victim testifies, P;Vidence from other witnesses that she cofnplained of the
sexual assault is admissible in corroboration, limited to thé time and place of the assault
of egcluding details or particulars.”). Specifically, the complaining witness’ mother told |
the 911 operator the following information: (1) “My daughter’s boyfriepd just broke‘ into
- her house .. . and raped her[;]” (2) “She has bmises all over and he sodomized her[';]” 3)
“Her two bbys were there[;]” (4) “His name is Matthew Hendricks[;]” (5) “He has beat her
up before but he has never raped her[;]” (6) “He has charges pending[;]” (7) “Matthew -
Hendricks[;]” and (8) “I have a trespassing notice on Him here.” State’s Exhibit #3 (911
recording). Therefore, the next step in the an‘alysis is to determine whether the mother’s
call to 911 or the complaining witness’ statement to her mother is admissible under any

exceptions to the hearsay rule.




. The complaining witness stated that it was “at least an hour or two” between when
' the last alleged sexual assault o¢curred and when Appellant left her trailer. R. 40, 1l. 22-25.
Tiie complaining witness recalled that after Appellant left her trailer, she called Jason White
and decided to take a s}iower because “there was blood everywhere.” R. 42, 1l. 5-8. The
complaining witness also revealed thatafter she finished taking a shower, she got her
~ children out of their beds and went to her mother’s home. R. 42, II. 13-16. The complaining
witness noted that she told her mother about the alleged sexual asaault and that her mother
called 911 while on the way to the hospital. R. 43, 11. 12-16. |

The complaining witness’ mother maintained that hér daughter was distraught and
crying when her danghter called her after‘the alleged seiiual assault. R.. 61, 1l. 12-16. The
cornplaining witness’ mothar also testified, “She [her daughter] told me that, uh, Matt
[Appéllant] showed up at her house and that he had beaten her up and raped and sodomized
- her” R.61, 1. 20-25. The complaining witness’ mother further recalled that when her .
daughter arrived at her home, she first put her grandchildren to bed, then she and her
. daughter left for the hospital, and that is when she called 911. R. 62, 11. 4— 116, 1. 10.

Despite the State’s argument to the contrary, the comi)laining witness’ statement'to
her mother and the mother’s 911 recording were not admissible under the piesent sense
impression axception of the hearsay rule because the complaining witness did not speak
io her mother until several hours affer the aileged sexual assault and the complaining
witness had already called and spoke to Jason White about the alleged sexual assault. R.
40,1.22 — 43, L. 16; See Rule 803(1), SCRE (admissible hearsay “statement déscribing or
explaining an event or condition made while the declarant was perceiving the event or

condition, or immediately thereafter”).




Furthermore, the complaining witness’A statements ‘werée not spontaneous, but
rather a product of reflective thought, as evinced by the time lapse between the alleged
~ sexual assault and when she spoke to her mother as well as the complaining witness’
decision to call Jason White and to take a shower before calling"her mother. R. 42, 11. 5-

8; Cf Rule 803(2), SCRE (admissible hearsay “statement relating to a startling event or
condition made While the declarant was under the stress of excitement caused by the event
or condition™). Thus,‘ under the cireumstanees of this case, the complaining witness-’
statements to her mother were not admissible under the excited utterance exception to the
hearsay rule because “the’ time iptetval ‘between the event and the statement is‘ IOng‘
~enou‘gt1 to permit reﬂective thought[.]” Burroughs, 328 S.C. at 500, 492 SEZd at 41.3,~ .
-(quoting 2 John William Strong, McCormick on Evidence § 272 (4th ed. t992j); see .alsov'
State v. Whisonant, 335 S.C. 148, 515 S.E.2d 768 (Ct. App. 1999). / o

‘The improperly admitted 911 recording prejudiced Appellant because it was
important to the State’s case and-it impermissibly belstered’the complaining witness’ trial : |
testimony. The trial court’s error was not harmless because it was ctlmulative to the .
eomplaining witness’ testimony, “which enhances the devastattng impact 'of improper
‘corroboration.” Whisonant, 335 S.C. at 156, 515 S.E.2d at 772 (ciuoting Jolly v. _.Stal‘e,
314 S.C. 17, ‘44_3 S.E.2d 566 (1994) (“Improper cofroboration testimo.n‘y‘ that is merely.
cumulative 1o the victim’s testimony, . . . cannot be harmless, because it is precisely thie
cumulative effect which enhances the devastating impact of improper corroboration™).
The .prejudice to Appellant was enhanced by the jury’s request to rehear the '911
recordings. R. 343, 1. 3 — 344, 1.“24; Court;s Exhibit # 5 (Jury Note); See State v

Blassingame, 271 S.C. 44, 244 S.E.2d 528 (1978) (jury had “focused critical attention™).

10




Appellant was also prejudiced by the State’s closing argument because Assistant
Solicitor Tooker highlighted the improper hearsay evidence and improperly vouched for
all of the State’s witnesses.” R. 319 — 342. Assistant Solicitor Tooker improperly
~argued, “Now, why would she lie? What reason would she have to lie to you about this
event. The State says there is no reason. She has no reason to lie.” R. 322, 1l. 14-16
(emphasis added). Assistant Solicitor Tooker also referenced the improperly admitted
hearsay evidence twice when vouching for the mother’s‘ trial testimony during his closing

argument. R. 323, 1. 9 - 324, 1. 2; R. 341, Il. 13-14. For example, Assistant Solicitor
- Tooker stated:
You heard the 911 tape . . . Why is it that she would lie? [
mean, what reason would she have to lie about those
events? . . . There’s nothing beneficial to her about lying.
All she really does is open herself up to perjury charges if
she does like while she’s on the stand. So she gets up there
and promises to tell the truth because that’s what’s right.

That’s what’s expected and that’s her duty as a witness. -

R.323,1.15-324,1. 2. Accordingly, the trial court’s error was not harmless.?

2 Assistant Solicitor Tooker referenced the word “lie” twenty-five times in his closing
argument. R. 319 —342. See State v. Shuler, 344 S.C. 604, 545 S.E.2d 805, cert. denied,
534 U.S. 977, 122 S.Ct. 404 (2001) (noting “a solicitor: cannot vouch for the credibility
of a witness by expressing or implying his personal opinion concerning a witness'
truthfulness. . . . Improper vouching occurs when the prosecution places the government's
prestige behind a witness by making explicit personal assurances of a witness' veracity . .
©..”) (citations omitted). '

3 Appellant was further ‘prejudiced by Assistant Solicitor’s improper comments about
defense counsel: “Now, uh, [defense counsel] was up here talking a lot. A lot of hand
gestures. It kind of reminded me of a magician .. . They use slight of hand. . . . [B]ut the
purpose of course is to distract.” R. 330, 1. 22 — 331, 1. 5. See State v. Inman, 395 S.C.
539, n. 18, 720 S.E.2d 31, n. 18 (2011) (“[T]his Court is concerned with the ‘win at all
costs’ attitude that appears to permeate the Solicitor's office.”); see also State v.
Quattlebaum, 338 S.C. 441, 527 S.E.2d 105 (2000) (finding “[p]rosecutors are ministers
of justice and not merely advocates ... [that] has special responsibilities to do justice and
is held to the highest standards of professional ethics. . . . We will not tolerate deliberate
prosecutorial misconduct which threatens rights fundamental to liberty and justice”).

11




CONCLUSION

For the foregoing reasons, Appellant Matthew Hendricks respectfully requests that
this court reverse his convictions and remand this case to the Pickens County Court of

General Sessions for a new trial.

Respectfuﬂy submitted, -

H
C_ G —
Carmen V. Ganjehsani -
Appellate Defender

ATTORNEY FOR APPELLANT .

This 26th day of August, 2013."
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