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STATE OF SOUTH CAROLINA 
IN THE COURT OF APPEALS 

   
 

Appeal from Darlington County 
Honorable R. Ferrell Cothran, Jr., Circuit Court Judge 

Appellate Case No. 2024-001017 
   

 
 THE STATE,  
 
          Respondent, 
 

vs. 
 

 GREGORY LAMONT BENJAMIN, 
 
          Appellant. 

   
 

MOTION TO  
DISMISS APPEAL WITHOUT PREJUDICE  

PENDING RESOLUTION OF TIMELY-FILED POST-SENTENCING MOTION 
   

 
 Respondent (“the State”), through its undersigned counsel, would respectfully show unto 

the Court as follows:   

I. 

In August of 2022, Appellant Gregory Lamont Benjamin—while already incarcerated at 

the Darlington County Detention Center in connection to an unrelated matter—was arrested after 

he exposed his penis during a meeting with his defense counsel.  In October of 2022, the 

Darlington County Grand Jury indicted Benjamin for one count of indecent exposure.  On June 

10, 2024, Benjamin appeared in the Sumter County Court of General Sessions before the 

Honorable R. Ferrell Cothran, Jr., circuit court judge, and—after waiving venue—pled guilty as 

indicted.  Judge Cothran accepted Benjamin’s guilty plea, sentenced him to a 540-day term of 
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imprisonment, and credited him with 540 days of time already served.  In addition to that, Judge 

Cothran ordered Benjamin to register as a sex offender.1   

II. 

On June 16, 2024, Benjamin filed a notice of appeal through which he is seeking to 

challenge the sufficiency of Judge Cothran’s order requiring him to register as a sex offender.2  

Thereafter, on June 19, 2024, the State filed a timely post-sentencing motion seeking a written 

order confirming Judge Cothran’s sex offender registration findings.3  See Rule 29(a), 

SCRCrimP (“Except for motions for new trials based on after-discovered evidence, post-trial 

motions shall be made within ten (10) days after the imposition of the sentence.”).  At present, 

Benjamin’s appeal is currently pending in this Court, and the State’s timely post-sentencing 

motion is currently pending before the Darlington County Court of General Sessions.   

III. 

Pursuant to the South Carolina Appellate Court Rules, a notice of appeal must be served 

within ten days after a plea or trial resulting in a criminal conviction.  Rule 203(b)(2), SCACR.  

However, when a timely post-trial motion is made, “the time to appeal shall be stayed and shall 

begin to run from receipt notice of entry of an order granting or denying such motion.”  Id. 

(emphasis added); see Rule 29(a), SCRCrimP (“The time for appeal for all parties shall be stayed 

by a timely post-trial motion and shall run from the receipt of written notice of entry of the order 

granting or denying such motion.”).  And, significantly, when timely post-trial motions are filed 

 
1 Copies of the arrest warrant, indictment, and sentencing sheet have been included with the 
State’s motion as Attachment “A.”   
 
2 A copy of Benjamin’s notice of appeal has been included with the State’s motion as Attachment 
“B.”   
 
3 A copy of the timely post-sentencing motion has been included with the State’s motion as 
Attachment “C.”   
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after a notice of appeal has already been filed, our Supreme Court has instructed the premature 

filing of the notice of appeal “does not deprive the lower court of jurisdiction to consider the 

motions” and an appellate court should dismiss the appeal without prejudice upon learning of the 

motions.  Hudson v. Hudson, 290 S.C. 215, 215, 349 S.E.2d 341, 341-342 (1986).  After 

dismissal, a party wishing to do so would then be free to file a new notice of appeal in a manner 

consistent with our state’s appellate court rules once any pending post-trial motions have been 

finally ruled upon.  Id.; see Rule 203(b)(2), SCACR (“When a timely post-trial motion is made 

under Rule 29(a), SCRCrimP, the time to appeal shall be stayed and shall begin to run from 

receipt of written notice of entry of an order granting or denying such motion.”).   

IV. 

 Here, in Benjamin’s case, the State timely filed a post-sentencing motion, and that motion 

is now pending before the circuit court.  Records for Gregory Lamont Benjamin, Darlington 

County Fourth Judicial Public Index, https://publicindex.sccourts.org/darlington/publicindex.  

Therefore, just as our Supreme Court has instructed, this Court should dismiss Benjamin’s 

appeal without prejudice as premature.  See Hudson, 290 S.C. at 215, 349 S.E.2d at 342 (“Upon 

receipt of . . . notice [a time post-trial motion has been filed simultaneously with or subsequent to 

the filing of a notice of appeal], the appeal shall be dismissed without prejudice.”); see also 

Hughes on behalf of Est. of Hughes v. Bank of Am. Nat’l Ass’n, 442 S.C. 113, 139, 898 S.E.2d 

102, 115 (2024) (“[W]e take this opportunity to remind the bar of the Hudson procedure and the 

judicial economy inherent in it.”).  By doing just that, this Court will be complying with our 

Supreme Court’s clear directives on such matters while in no way preventing Benjamin—who 

will be free to file a new notice of appeal after the State’s post-sentencing motion has been ruled 

upon—from initiating his appeal once the proper time for doing so has truly arrived in his case.  
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See Hudson, 290 S.C. at 215, 349 S.E.2d at 342 (“Any party can appeal within ten (10) days 

after the order disposing of the post-trial motions”).   

WHEREFORE, the State prays this Court will dismiss this appeal without prejudice as 

premature; hold the matter in abeyance pending a ruling on this motion; and grant such other and 

further relief as the Court may deem just and proper.   

Respectfully submitted, 

ALAN WILSON 
Attorney General 
 
MARK R. FARTHING 
Senior Assistant Deputy Attorney General 
 
 
  
By:      
         Mark R. Farthing 
         S.C. Bar Number 76901 

July 15, 2024
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