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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

FIFTH JUDICIAL CIRCUIT

N N

COUNTY OF RICHLAND

The School of Hope Christian Academy, Civil Action No. 2021-CP-40-01000
Jacqueline McKie Burden, and Eugene

Burden, Sr.,

Plaintiffs,

South Carolina Department of Education,
Ronald Jones, and Shirley Jenerette,

Defendants.

)
)
)
)
)
)
vs. ) ORDER
)
)
)
)
)
)

This matter came before the Court on three separate motions to dismiss filed by Defendants
South Carolina Department of Education (the Department), Ronald Jones, and Shirley Jenerette
against Plaintiffs School of Hope Christian Academy (School of Hope), Jacqueline McKie Burden,
and Eugene Burden, Sr. During the hearing on these motions, the Parties consented to the Court
converting the motions to dismiss into motions for summary judgment pursuant to Rule 56(c),
SCRCP. After carefully reviewing the motions, memoranda, and arguments of counsel, the Court
GRANTS summary judgment in favor of all Defendants because Plaintiffs’ claims are barred by
the law-of-the-case doctrine.

BACKGROUND

On May 1, 2015, School of Hope entered into a contract with the Department to participate
in the Summer Food Service Program, which is federally funded by the U.S. Department of
Agriculture (USDA) and administered in South Carolina by the Department. Through the Program
and under the contract, School of Hope was to provide meals to eligible children at 156 sites within

South Carolina. In compliance with Title 7, Subsections 225.7 and 225.10 of the Code of Federal
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Regulations, the Department conducted an administrative audit of School of Hope’s participation
in the program beginning in September 2017. During the audit, the Department uncovered
numerous inconsistencies with meal count records, which indicated systemic issues with School
of Hope’s recordkeeping and failures to comply with the Program and contract requirements,
resulting in School of Hope submitting many unsubstantiated claims for reimbursement.

Due to the issues revealed in the audit, on February 14, 2018, the Department notified
School of Hope it was terminating the contract for participation in the program and withholding
School of Hope’s August 2017 reimbursement claim. School of Hope initially appealed the
termination and withholding of the August 2017 reimbursement within the Department pursuant
to the right explained in the February 14, 2018 letter. Subsequently, however, School of Hope
agreed to withdraw its appeal of the termination and to hold the appeal of the denial of the August
2017 reimbursement in abeyance pending further administrative review by the Department.

On August 30, 2018, the Department issued a “Serious Deficiency Determination™ letter
against Plaintiffs, in which the Department barred School of Hope from future participation in the
Program and imposed fiscal penalties in the amount of $673,203.41—which reflected penalties in
the amount of $891,432.88 reduced (or offset) by the August 2017 reimbursement claim of
$218,229.47—for failure to comply with duties imposed by federal regulations and School of
Hope’s contract with the Department. School of Hope appealed the imposition of fiscal penalties
within the Department, and the Department held hearings on the appeal in front of a hearing officer
on January 29, 2019, January 30, 2019, February 5, 2019, and March 5, 2019.

The hearing officer issued a Final Order on March 12, 2019. The hearing officer found the

imposition of fiscal penalties, reduced (or offset) by the August 2017 reimbursement claim, was

1See 7 C.F.R. § 225.11(c).
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proper due to “School of Hope’s failure to comply with duties imposed by federal regulation and
its contract with [the Department].” Specifically, the hearing officer found “[t]he evidence
presented leaves no question that School of Hope failed to maintain accurate records substantiating
their claims for reimbursement.” “[I]Jt became obvious,” the hearing officer found, “that the
volume and pervasiveness of the inconsistencies were huge and indicated systematic problems as
opposed to minor human error.” Consequently, the hearing officer upheld the Department’s
imposition of fiscal penalties due from Hope of School in the net amount of $654,779.18 after
adjustments for other amounts due to School of Hope.

Plaintiffs did not appeal the Department’s Final Order. Instead, Plaintiffs filed this action
on March 3, 2021, bringing claims against the Department for breach of contract, the Department
and Defendant Jones for defamation, and Defendants Jones and Jenerette for civil conspiracy.
Defendants each moved to dismiss Plaintiffs’ complaint under Rule 12(b)(6), SCRCP. The
Department and Jones also moved, in the alternative, to strike Plaintiffs” $30 million prayer for
relief. See Rule 12(f), SCRCP.

The Court held a hearing on Defendants’ motions on February 13, 2023, at 9:30 A.M. via
WebEXx. During the hearing, the Parties—all of whom were represented by counsel—agreed to
convert the motions to ones for summary judgment so that the Court could consider the Final
Order, which was referenced in Plaintiffs’ complaint and attached to the Department’s motion and
memorandum in support, in this decision. At the conclusion of the hearing, the Court took the

matter under advisement. The Court then issued a Form 4 Order on February 15, 2023, indicating
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its intent to grant summary judgment in favor of Defendants because Plaintiffs’ claims are barred
by the law of the case.? This Order follows.
STANDARD

Summary judgment is appropriate when ‘“the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to judgment as a matter
of law.” Rule 56(c), SCRCP.

“The purpose of summary judgment is to expedite disposition of cases which do not require
the services of a factfinder.” S. Glass & Plastics Co. v. Duke, 367 S.C. 421, 427, 626 S.E.2d 19,
22 (Ct. App. 2005). “In determining whether any triable issue of fact exists, the evidence and all
reasonable inferences which can reasonably be drawn therefrom must be viewed in the light most
favorable to the nonmoving party.” Quail Hill, LLC v. Cnty. of Richland, 387 S.C. 223, 235, 692
S.E.2d 499, 505 (2010) (quoting Pye v. Estate of Fox, 369 S.C. 555, 563, 633 S.E.2d 505, 509
(2006)). But when plain and indisputable facts exist on which reasonable minds cannot differ,
summary judgment should be granted if the moving party is entitled to judgment as a matter of
law. Ellis v. Davidson, 358 S.C. 509, 518, 595 S.E.2d 817, 822 (Ct. App. 2004).

Although Plaintiffs must “produce only a ‘scintilla’ of evidence to avoid judgment as a
matter of law,” our appellate courts have recognized that “a scintilla is a perceptible amount.”
Gibson v. Epting, 426 S.C. 346,352, 827 S.E.2d 178, 181 (Ct. App. 2019). In other words, “[t]here
still must be a verifiable spark, not something conjured by shadows.” Id.; see also Crosby v.

Seaboard Air Line Ry., 81 S.C. 24, 31-32, 61 S.E. 1064, 1067 (1908) (asserting that “a scintilla of

2 Because this Court grants summary judgment for Defendants, the Court need not consider the
request to strike Plaintiffs’ $30 million prayer for relief. That issue is now moot.
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evidence is any material evidence which, taken as true, would tend to establish the issue in the
mind of a reasonable juror”).

“When opposing a summary judgment motion, the nonmoving party must do more than
‘simply show that there is a metaphysical doubt as to the material facts but must come forward
with specific facts showing that there is a genuine issue for trial.”” Russell v. Wachovia Bank,
N.A., 353 S.C. 208, 220, 578 S.E.2d 329, 335 (2003) (quoting Baughman v. Am. Tel. & Tel. Co.,
306 S.C. 101, 107, 410 S.E.2d 537, 545 (1991)). Further, our supreme “court has repeatedly held
that statements of fact appearing only in argument of counsel will not be considered.” McManus
v. Bank of Greenwood, 171 S.C. 84, 171 S.E. 473, 475 (1933); see also S.C. Dep 't of Transp. v.
Thompson, 357 S.C. 101, 105, 590 S.E.2d 511, 513 (Ct. App. 2003) (““Arguments made by counsel
are not evidence.”).

ANALYSIS

Defendants argue Plaintiffs’ claims for breach of contract, defamation, and civil conspiracy
are barred by the doctrine of the law of the case. The Court agrees.

“An unappealed ruling is the law of the case.” Shirley Iron Works, Inc. v. City of Union,
403 S.C. 560, 573, 743 S.E.2d 778, 785 (2013). The law-of-the-case doctrine “applies to an order
or ruling which finally determines a substantial right.” Id. (quoting Weil v. Weil, 299 S.C. 84, 89,
382 S.E.2d 471, 473 (Ct. App. 1989)). By the same token, “[c]ollateral estoppel . . . prevents a
party from relitigating an issue that was decided in a previous action, regardless of whether the
claims in the first and subsequent lawsuits are the same.” Carolina Renewal, Inc. v. S.C. Dep’t of
Transp., 385 S.C. 550, 554, 684 S.E.2d 779, 782 (Ct. App. 2009). “Our appellate courts have
repeatedly held that collateral estoppel applies to “the decision of an administrative tribunal [and]

precludes the relitigation of the issues addressed by that tribunal in a collateral action.” Bennett v.
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S.C. Dep’t of Corr., 305 S.C. 310, 312, 408 S.E.2d 230, 231 (1991) (emphasis omitted); see also
Crosby v. Prysmian Commc 'ns Cables & Sys. USA, LLC, 397 S.C. 101, 108, 723 S.E.2d 813, 817
(Ct. App. 2012) (“Our courts have applied the doctrine of issue preclusion to the factual
determinations of administrative tribunals.”).

In affirming the decision to impose sanctions on Plaintiffs, the Department’s hearing
officer issued a detailed Final Order making numerous findings of fact and conclusions of law.
The Court finds that order constitutes a final ruling on the merits determining ““a substantial right.”
Shirley Iron Works, Inc., 403 S.C. at 573, 743 S.E.2d at 785. Plaintiffs, however, did not appeal
the Department’s Final Order to the administrative law court and our appellate courts. See S.C.
Code Ann. § 1-23-380 (““A party who has exhausted all administrative remedies available within
the agency and who is aggrieved by a final decision in a contested case is entitled to judicial review
pursuant to this article and Article 1.”).

Because the Department’s unappealed Final Order is now the law of the case, the Court
finds Plaintiffs are barred from litigating their claims in this Court.®> The Court will address each
claim in turn.

. Plaintiffs’ breach of contract claim is barred by the law of the case.

First, the Court finds the law-of-the-case doctrine forecloses Plaintiffs’ breach of contract

claim against the Department.

3 Plaintiffs nevertheless argue the Final Order—if binding against School of Hope—is not binding
as to the Burdens because the fiscal penalties were imposed against the School of Hope, not them.
But Plaintiffs overlook that the Department issued the Serious Deficiency Determination against
the School of Hope, Eugene Burden as Board Chair, and Jacqueline Burden as Executive Director.
Indeed, School of Hope is the Burdens’ company. Further, the Burdens testified during the
nonconsecutive four-day hearing in front of the hearing officer, and the hearing officer made
findings and rulings against the Burdens. Accordingly, the Court rejects this contention.
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Plaintiffs’ breach of contract claim is based on an amount Plaintiffs claim they are owed

for services rendered under the now terminated contract with the Department. In Plaintiffs’ view,

the Department breached the contract by not reimbursing them “more than Two Hundred

Thousand Dollars ($200,000).” Notably, Plaintiffs claimed they were owed $218,229.47 for the

August 2017 reimbursement claim before the hearing officer. But the hearing officer found the

Department’s “imposition of fiscal penalties in the amount of $654,779.18 after adjustments for

amounts due to School of Hope” and “offset by the August 2017 reimbursement claim” was proper.

That was because Plaintiffs breached the contract with the Department by failing to comply

with their contractual duties or state and federal law. The hearing officer specifically found:

a.

The imposition of sanctions reduced (or offset) by the August 2017
reimbursement claim was proper “based upon the School of Hope’s failure to
comply with duties imposed by federal regulation and its contract with [the
Department].”

“The evidence presented leaves no question that School of Hope failed to
maintain accurate records substantiating their claims for reimbursement.”

“Testimony from numerous [Department] employees directly involved in the
audit established that the School of Hope’s records were in a total disarray.”

“In addition, there was clear and convincing evidence that Daily Meal Count
forms were being altered.”

“The School of Hope [] failed to adequately perform both of the[] duties” “to
maintain its own records” and “to train its sites to maintain their records.”

“School of Hope received $654,779.18 in federal meal reimbursements for
which it was not entitled based on the available documentation.”

“[T]here is substantial evidence that fraudulent claims were being submitted for
payment.”

Dep’t Mot. to Dismiss, Ex. 1, Final Order, at 17-18.

At bottom, Plaintiffs’ claim rests on the notion that they “fully performed” under the

contract “in accordance with all of the requirements and conditions thereof.” But the Department’s
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hearing officer concluded otherwise, and Plaintiffs never appealed the Final Order. Therefore,
Plaintiffs’ breach of the contract with the Department and the propriety of the Department’s
imposition of sanctions—which was reduced (or offset) by the August 2017 reimbursement
claim—uwere previously litigated against Plaintiffs. E.g., Shirley Iron Works, Inc., 403 S.C. at 573,
743 S.E.2d at 785; Bennett, 305 S.C. at 312, 408 S.E.2d at 231. Plaintiffs cannot now come before
this Court seeking another bite at the apple. Consequently, the Court finds the Department is
entitled to judgment as a matter of law on Plaintiffs’ breach of contract claim.

1. Plaintiffs’ defamation claim is barred by the law of the case.

Second, the Court finds the law-of-the-case doctrine bars Plaintiffs’ defamation claim
against the Department and Jones.

“The tort of defamation allows a plaintiff to recover for injury to his or her reputation as
the result of the defendant’s communications to others of a false message about the plaintift.”
Swinton Creek Nursery v. EFC, 334 S.C. 469, 484, 514 S.E.2d 126, 133 (1999). Because the
gravamen of a defamation claim is falsity, truth is an absolute defense. See Ross v. Columbia
Newspapers, Inc., 266 S.C. 75, 80, 221 S.E.2d 770, 772 (1976).

Plaintiffs first allege the Department and Defendant Jones made “statements which implied
Plaintiff Jacqueline McKie Burden was an incompetent manager.” Of course, “pointed criticisms”
of individual persons do not amount to defamation. See Erickson v. Jones St. Publishers, LLC,
368 S.C. 444, 471, 629 S.E.2d 653, 667 (2006). Nonetheless, Plaintiffs allege Jones and persons
acting on behalf of the Department made statements that “funds have not been properly applied,
and that [the Burdens] have been guilty of violating state and federal laws.” They further allege
the Department denied reimbursement claims as “fraudulent” and referred Plaintiffs “for criminal

investigation . . . for mishandling of funds with full knowledge of the falsity of such claims.”
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Contrary to Plaintiffs’ claims that these statements are false, the Department’s unappealed
Final Order establishes they are true. The hearing officer found School of Hope “fail[ed] to comply
with duties imposed by federal regulation and its contract with [the Department]” and that “there
[was] substantial evidence that fraudulent claims were being submitted for payment.” Likewise,
the hearing officer noted “[t]he presence of altered records presents more serious concerns of a
criminal nature.” As noted above, Plaintiffs never appealed these findings. Thus, the law of the
case establishes that Plaintiffs did make overstated and unsupported claims for reimbursement,
breached the Department’s contract, and violated state and federal law in doing so.

Plaintiffs are barred from relitigating this claim here because the same underlying
allegations were ruled upon by the Department’s hearing officer. E.g., Shirley Iron Works, Inc.,
403 S.C. at 573, 743 S.E.2d at 785; Bennett, 305 S.C. at 312, 408 S.E.2d at 231. The issues of
Plaintiffs” mishandling of funds and failures to comply with federal regulations throughout their
participation in the Program were extensively litigated before the hearing officer. While the
hearing officer did not specifically rule on a defamation claim, as Defendants concede none was
before her, the unappealed rulings in the Final Order establish the truth of the statements Plaintiffs
contend are defamatory here. See Carolina Renewal, Inc., 385 S.C. at 555, 684 S.E.2d at 783
(“The doctrine of collateral estoppel prevents the relitigation of issues, not claims, necessarily
determined in a former proceeding regardless of whether the identity of the causes of action in
successive lawsuits are the same.”).

Put simply, Plaintiffs cannot now claim that the Department and Jones defamed them by
making statements that the law of the case demonstrates were true. Kennedy v. Richland Cnty.
Sch. Dist. Two, 428 S.C. 98, 114, 833 S.E.2d 414, 423 (Ct. App. 2019) (noting a plaintiff must

prove “a false and defamatory statement was made” to prove defamation). Because truth is an
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absolute defense to defamation, Ross, 266 S.C. at 80, 221 S.E.2d at 772, the Court finds the
Department and Jones are entitled to judgment as a matter of law.

1. Plaintiffs’ civil conspiracy claim is barred by the law of the case.

Third, the Court finds the law-of-the-case doctrine bars Plaintiffs’ civil conspiracy claim
against Jenerette, Jones, and “other unnamed conspirators.”

Our supreme court recently confirmed that, to state a claim for civil conspiracy, a plaintiff
“must establish (1) the combination or agreement of two or more persons, (2) to commit an
unlawful act or a lawful act by unlawful means, (3) together with the commission of an overt act
in furtherance of the agreement, and (4) damages proximately resulting to the plaintiff.” Paradis
v. Charleston Cnty. Sch. Dist., 433 S.C. 562, 574, 861 S.E.2d 774, 780 (2021).

Plaintiffs allege that Jenerette conspired with Jones “to seek benefits through the payment
of federal and state funds to her own feeding programs and . . . to take sites from the Plaintiffs
through contacts that she had made while employed by The School of Hope.” What is more,
Plaintiffs allege “Individual Defendants” conspired and interfered “with the approval process for
the payment of grant money due the Plaintiffs for the administration of its programs.” Plaintiffs,
however, raised the same arguments before the hearing officer in support of their position that—
despite the record-keeping irregularities—Plaintiffs “provided the meals and should be paid.” And
the hearing officer wholly rejected these arguments.

First, the hearing officer determined Plaintiffs were not reimbursed for the August 2017
claim—and were terminated from participating in the program—because there was “no question”
they “failed to maintain accurate records substantiating their claims for reimbursement,” and the
“records were in total disarray.” Second, the hearing officer found there was “no evidence on the

record that any leaks [regarding the audit] occurred or that School of Hope ha[d] been prevented

10
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from presenting any evidence otherwise admissible in defense of this matter.” The hearing officer
also found that the Department, through Jones as the Director of the Office of Health and Nutrition,
“took extreme care to protect the integrity of this audit.” Specifically, the hearing officer noted
the Department “invoke[ed] security procedures such as requiring nondisclosure agreements of its
staff; maintain[ed] documents in a secure location with access documentation; and recus[ed] any
member of its staff with known connections to School of Hope from the audit.”

As the hearing officer determined, the denial of Plaintiffs’ August 2017 reimbursement
claim was caused by Plaintiffs’ own actions, not by any alleged conspiracy on the part of Jenerette
and Jones. See Paradis, 433 S.C. at 574, 861 S.E.2d at 780 (stating a plaintiff must show “damages
proximately resulting” to establish a civil conspiracy claim). Defendant Jenerette’s uncontroverted
affidavit confirms as much. Plaintiffs cannot replow that field in this Court. Cf. Shirley Iron
Works, Inc., 403 S.C. at 573, 743 S.E.2d at 785; Bennett, 305 S.C. at 312, 408 S.E.2d at 231. This
Court finds Defendants Jenerette and Jones are entitled to judgment as a matter of law on Plaintiffs’
civil conspiracy claim.

CONCLUSION

For these reasons, the Court grants summary judgment in favor of Defendants. Plaintiffs
failed to appeal the Department hearing officer’s Final Order and, thus, the factual and legal
conclusions therein became the law of the case. Accordingly, Plaintiffs are collaterally estopped
from relitigating those issues. Because Plaintiffs failed to establish a genuine issue of material fact
as to the claims for breach of contract, defamation, or civil conspiracy, the Court finds Defendants
are entitled to judgment as a matter of law. Plaintiffs’ complaint is dismissed with prejudice.

AND IT IS SO ORDERED.

11
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Anderson, South Carolina
March _, 2023

12

R. Lawton Mclntosh
Presiding Judge, Fifth Judicial Circuit
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STATE OF SOUTH CAROLINA

COUNTY OF RICHLAND

The School of Hope Christian Academy,
Jacqueline McKie Burden and Eugene
Burden, Sr.

Plaintiffs,
VS.
South Carolina Department of Education,

Ronald Jones and Shirley Jenerette,
Defendants.

TO THE DEFENDANTS ABOVE NAMED:

IN THE COURT OF COMMON PLEAS
FIFTH JUDICIAL CIRCUIT
2021-CP-40-

SUMMONS

YOU ARE HEREBY SUMMONED and required to answer the Complaint herein, a

copy of which is served upon you, and to serve a copy of your answer to this Complaint

upon the subscriber at the address shown below within thirty (30) days (thirty five (35) days

if served by United States Mail) after service hereof, exclusive of the date of such service,

and if you fail to answer the Complaint, judgment by default will be rendered against you for

the relief demanded in the Complaint.

March 2, 2021
Columbia, South Carolina

DUN

BY:

CAN AND HEYDARY LAW, PLLC

SIW. Michael Duncan

W. Michael Duncan (#1162)

6457 Goldbranch Road

Columbia, South Carolina 29206

Phone 803-315-4500
mike.duncan@duncanandheydarylaw.com

Attorneys for Plaintiffs
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND 2021-CP-40-

The School of Hope Christian Academy,
Jacqueline McKie Burden and Eugene
Burden, Sr.

Plaintiffs,
COMPLAINT
VS. (Jury Trial Demanded)

South Carolina Department of Education,
Ronald Jones and Shirley Jenerette,

Defendants.

Plaintiffs, complaining of the Defendants, would respectfully show to the Court:

PARTIES AND JURISDICTION

1. Plaintiff, The School of Hope Christian Academy (hereinafter “TSHCA”), is a
charitable corporation under the provisions of 8501(C)3 of the United States Code, with its
principal place of business in Richland County, South Carolina where it served the needs of
qualified citizens to receive meals and other services through a federal grant administered by the
South Carolina Department of Education.

2. Plaintiff, Jacqueline McKie Burden, is a resident of Richland County, South
Carolina and is the Chief Executive Officer and Founder of the TSHCA.

3. Plaintiff, Eugene Burden, Sr., is a resident of Richland County, South Carolina and
is the Board Chairman of TSHCA.

4, Defendant, The South Carolina Department of Education (hereinafter “DOE”), is an
agency of the State of South Carolina with its principal place of business in Richland County, South

Carolina where it conducts the agency’s business in the field of education and as it pertains to this case

15
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provides meals to individuals through funding that is partially furnished by grants from the federal
government including the United States Department of Agriculture.

5. Defendant, Ronald Jones, upon information and belief, is a resident of Richland
County, South Carolina and was at all times mentioned herein, employed by DOE and
administered the grant funds for which the Plaintiff was supposed to be paid for the feeding of
the children under the contract with DOE.

6. Defendant Shirley Jenerette, upon information and belief, is a resident of
Richland County, South Carolina. Jenerette was employed for several years by TSHCA and was
supposed to maintain records for TSHCA needed to document the feeding of children through the federal
grants including the grant from the United States Department of Agriculture (“USDA”) which
was administered by the DOE.

FACTUAL ALLEGATIONS

7. The most recent grant contract between the Plaintiff corporation TSHCA and DOE
was entered into in May 2015, which provided for the DOE to make payments through the federal
grant for meals and snacks served to children by TSHCA. The contract replaced a similar contract
that had been in place between TSHCA and the South Carolina Department of Social Services
(“DSS”) to feed children that had been in place since 2012. The USDA selected the DOE to
administer the Summer Food Service Program rather than DSS beginning in the Summer of 2015.
TSHCA fed children and received payments in accordance with the May 2015 contract during the
summer months (May-August) of 2015 and 2016 without incident. TSHCA was a model program
and operated efficiently throughout the State of South Carolina. In the Summer of 2015, TSCHA

served 32-33 sites; in the Summer of 2016, TSHCA served 57-58 sites.

8. In early 2017, DOE learned that they were lacking sponsors for the Summer Food

Service Program. DOE approached TSCHA regarding this issue and asked Ms. Jacqueline Burden
2
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to consider feeding up to twelve thousand children which was approximately four times the
number of children that TSHCA had fed in the Summer of 2016. As Executive Director, Ms.
Burden informed the DOE that TSHCA was not equipped to feed that many children but would
increase its coverage significantly and serve approximately 5400 children. Inthe Summer of 2017
(May-August), TSHCA indeed served approximately 5400 children at 146-150 sites across South
Carolina. Again, the vast increase in the number of meals served by TSHCA was due to the DOE’s
request. The DOE informed the Plaintiffs that the DOE would provide technical assistance in the
administration of the Summer Food Service Program particularly because the Plaintiffs were
coming to the aid of the DOE at the State agency’s request. The vast increase in the number of
children being served greatly increased food costs, manpower and administrative paperwork for
TSHCA. The children were fed at nearly 150 sites throughout South Carolina; TSHCA was paid
for the months of May, June, and July 2017. However, TSHCA submitted a request for payment
for the period of August 2017 before school resumed for the 2017-18 school year; that request
totaling $218,229.47 was never paid.

0. While the contract has now been terminated, it was of full force and effect at all
times mentioned herein.

10. At all times, TSHCA and Plaintiffs Mrs. Burden and Mr. Burden have complied
with the terms of the contract and grant and have furnished all documentation that was available
to justify the approval of payments for services performed by the corporation TSHCA, including
the payment of the Plaintiffs’ salaries as employees of TSHCA and other expenses incurred by
them which should be reimbursed under the provisions of the contract and grant. Despite almost
tripling the number of sites served by TSHCA in the Summer of 2017, the DOE never offered any
technical assistance as promised.

11. Because of a transition in the administration of the Summer Food Service Program
3
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in 2017, SCDOE conducted a different type of audit in September 2017. There was much
confusion caused in part by Defendant Shirley Jenerette’s failure to be on-site at TSHCA’s
administrative office at the time of the audit. Defendant Jenerette did not provide assistance to
Plaintiffs in the production of documentation of the feeding program. Plaintiffs had to seek
documentation from the sites that were served. Importantly, it became clear over the course of the
audit process that the children at the nearly 150 sites were fed as the Summer Food Service
Program intended. The audit resulted in the DOE’s refusal to pay the $218,229.47 claimed by
TSHCA for August 2017. A more extensive administrative review was ordered by Defendant
Jones and was performed by DOE staff. That review resulted in DOE’s claim that TSHCA
somehow owed money back to the Summer Food Service Program despite the daily feeding of
over Five Thousand (5,000) children during the months of May-August 2017.

12, The audit and administrative review referenced above resulted in no payment being
made to TSHCA for August 2017. The Plaintiffs appealed this decision by the DOE. That appeal
culminated in a four-day administrative hearing in the first quarter of 2019. Hearing Officer
Malane Pike issued a decision dated March 12, 2019 upholding the DOE’s refusal to pay TSHCA’s
claim for August 2017. At the hearing, it became clearer that the DOE and Defendant Jones were
working with Defendant Jenerette to make her a sponsor for the Summer Food Service Program.
Defendants Jones and Jenerette were discussing her taking over sites where TSHCA was the
sponsor; Defendant Jenerette was seeking these sites while employed by TSHCA and thereby
breached her duty of loyalty to TSHCA.

13. Despite inadequate funding, the Plaintiffs properly fed over 5,000 children at nearly
150 sites. Plaintiffs have done all that they could reasonably do to comply with DOE and/or
federal inquiries regarding the operation of the feeding program. To date, there is over Two

Hundred Thousand Dollars ($200,000) due and payable under the contract which has not been
4
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paid.

14, Plaintiffs have complied with all administrative prerequisites, have filed timely
appeals and participated in a four-day administrative hearing at the offices of the DOE. Plaintiffs
respectfully submit that they have exhausted their administrative remedies. The same renders any
further administrative appeals futile, moot and clearly exhausted.

15. Plaintiffs have made demand for the full amount owed in accordance with the
contract and the demand has been refused.

16. The Defendant Ronald Jones has additionally repeatedly reported and published to
others that Plaintiff Jacqueline McKie Burden is an incompetent manager, that funds have not been
properly applied, that Plaintiffs Jacqueline and Eugene Burden have been guilty of violating state
and federal laws, and that the Plaintiffs have been subject to criminal investigation. Defendant Jones
removed Plaintiffs as a vendor for the Summer Food Service Program despite the fact that the sites
which Plaintiff served were consistently well pleased with the food and service provided by the

Plaintiffs.

FOR A FIRST CAUSE OF ACTION
Against Defendant

DOE (Breach of
Contract)

17. Plaintiffs reallege the foregoing where not inconsistent herewith.

18.  Since May 2015, there has been an existing contract between Defendant DOE and
Plaintiff TSHCA for the payment of funds in return for the performance of services as required
under the grant contract. Such services have been fully performed in accordance with all of the
requirements and conditions thereof.

19. Defendant DSS has breached its contract with Plaintiff TSHCA, and there is an

outstanding balance owed to Plaintiff TSHCA for services rendered under the contract. The amount
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owed to Plaintiff TSHCA by Defendant DSS is more than Two Hundred Thousand Dollars
($200,000).

20.  Additionally, as special damages, clearly foreseeable at the time of the contract’s
execution, Plaintiff TSHCA has been unable to maintain its level of services, is in danger of
financial failure, and has sustained large financial losses in addition to the sums due under the
contract for which Defendant DOE is liable.

FOR A SECOND AND SEPARATE CAUSE OF ACTION
(Defamation)
On behalf of Plaintiffs Jacqueline McKie Burden
and Eugene Burden Against Defendants Ronald
Jones and DOE

21. Plaintiffs reallege the foregoing where not inconsistent herewith.

22, Defendant Jones and others, acting for and on behalf of Defendant DOE, made
statements which implied Plaintiff Jacqueline McKie Burden was an incompetent manager, that
funds have not been properly applied, and that Plaintiffs Jacqueline McKie Burden and Eugene
Burden have been guilty of violating state and federal laws. These Defendants illegally denied the
Plaintiffs’ claims for funds as fraudulent and knowingly referred the Plaintiffs for criminal
investigation to State and Federal agencies for mishandling of funds with full knowledge of the
falsity of such claims. After thorough investigation no criminal charges have been brought in over
three years.

23. That statements made by Defendant Jones in his individual capacity, as well as
others acting within their official capacities with Defendant DOE as a part and servants thereof,
concerning the Plaintiffs McKie and Burden are defamatory, willful, intentional and made with
actual malice to harm the Plaintiffs and their reputation as well as to cause them financial loss.

24. Such statements were false, known to be false, and maliciously published by

Defendant Jones to members of the community. Such publications were made with malice, were
6
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mean-spirited, and without justification.

25. Such statements were made intentionally in Defendant Jones’ individual capacity
and were defamatory per se.

26. The Plaintiffs have suffered severe reputational loss both professionally and
personally for which Defendants Jones and DOE are the cause and are liable.

27.  As adirect and proximate result of the defamatory conduct, Plaintiffs Jacqueline
McKie Burden and Eugene Burden have suffered reputational loss, embarrassment, humiliation,
and sustained mental anguish. Plaintiffs Jacqueline McKie Burden and Eugene Burden are entitled to
an award of actual damages against Defendants Jones and DOE in an amount to be determined by a
jury. Plaintiffs Jacqueline McKie Burden and Eugene Burden are further entitled to an award of
reasonable attorney’s fees and costs for this action.

28. Plaintiffs Jacqueline McKie Burden and Eugene Burden are further entitled to an
award of punitive damages for the willful and intentional acts of Defendant Jones and other agents

and employees of DOE, and pre-judgment interest.

FOR A THIRD AND SEPARATE CAUSE OF ACTION
(Civil Conspiracy)
Against Defendants Shirley Jenerette and Ronald Jones as well as other
unnamed conspirators, in their individual capacities
29. Plaintiffs reallege the foregoing where not inconsistent herewith.
30. That the United States Department of Agriculture is the oversight federal agency

responsible for the administration of the grants from which the Plaintiffs are supposed to be paid.

31. Plaintiffs went through the appropriate administrative channels to seek
compensation for the claims that were filed for August 2017. However, after the appeal was denied
by Hearing Officer Pike’s Order dated March 12, 2019 it has become clearer to the Plaintiffs that

foul play was taking place. Plaintiffs allege that the Individual Defendants and others in their
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individual capacities have combined, conspired and schemed with individuals employed by the
United States Department of Agriculture in delaying, obstructing, and otherwise interfering with
the approval process for the payment of grant money due the Plaintiffs for the administration of
its programs due to their personal desires to manipulate federal and state funds for diversion to
other projects at the expense of the Plaintiffs. Specifically, Defendant Jenerette conspired with
Defendant Jones and others to seek benefits through the payment of federal and state funds to her
own feeding programs and further sought to take sites from the Plaintiffs through contacts that she

had made while employed by The School of Hope Christian Academy.

32. That the combination of such persons was for the purpose of harming the Plaintiffs
and causing special damages and amounts to a civil conspiracy under the laws of the State of South
Carolina.

33. That such acts were intentional and were performed outside of the course and scope
of the employment of the conspirators and are separate and independent actions resulting in
separate and independent damages.

34.  As a direct and proximate result of the civil conspiracy referred to herein the
Plaintiffs have been required to expend large sums of money for attorneys’ fees, accounting
assistance, and have lost large amounts of revenue and the ability to continue to perform the work
required under the contract to feed the children of South Carolina.

PRAYER FOR RELIEF

35. WHEREFORE, Plaintiff the School of Hope Christian Academy prays for damages
against the Defendant South Carolina Department of Education for an award of actual damages in
an amount to be determined by a jury for breach of its contract with the Plaintiff. Plaintiffs
Jacqueline McKie Burden and Eugene Burden, Sr. pray for an award of actual damages against

Defendant DOE on their breach of contract and defamation claims in an amount not to exceed thirty
8
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million dollars ($30,000,000), as well as actual and punitive damages against the Defendants
Ronald Jones and Shirley Jenerette in their individual capacities in amounts to be determined by a
jury. Plaintiff further prays for such other and further relief as the Court may deem just and proper
as well as an award for attorney’s fees and costs.

AND FURTHER for an award of actual and punitive damages against the individual

Defendants named herein for the civil conspiracy claim and the damages caused by the same as

alleged in an amount to be determined by a jury. Plaintiffs also pray for an award of attorneys’ fees

and costs associated with bringing a claim for civil conspiracy.

DUNCAN AND HEYDARY LAW, PLLC

BY: s/W. Michael Duncan
W. Michael Duncan (#1162)
6457 Goldbranch Road
Columbia, South Carolina 29206
Phone 803-315-4500
mike.duncan@duncanandheydarylaw.com

Attorneys for Plaintiffs

March 2, 2021
Columbia, South Carolina
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

)
COUNTY OF RICHLAND ) FIFTH JUDICIAL CIRCUIT
The School of Hope Christian Academy, ) Civil Action No. 2021-CP-40-01000
Jacqueline McKie Burden, and Eugene )
Burden, Sr., )
) DEFENDANT SOUTH CAROLINA
Plaintiffs, ) DEPARTMENT OF EDUCATION’S
) MOTION TO DISMISS OR, IN THE
Vs. ) ALTERNATIVE, TO STRIKE
)
South Carolina Department of Education, )
Ronald Jones, and Shirley Jenerette, )
)
Defendants. )
)

YOU WILL PLEASE TAKE NOTICE that Defendant South Carolina Department of
Education (the Department), by and through the undersigned attorneys, will move before the
Presiding Judge of the Court of Common Pleas for Richland County at 10:00 A.M. on the tenth day
after service hereof, or as soon thereafter as counsel may be heard, for an Order dismissing the
complaint pursuant to Rule 5(d), SCRCP, and Rules 12(b)(2), (4)—(5) & (6), SCRCP.

The basis for this motion is that Plaintiffs School of Hope Christian Academy, Jacqueline
McKie Burden, and Eugene Burden, Sr. cannot move forward on their breach of contract and
defamation claims against the Department because they are barred by the applicable statutes of
limitations. See S.C. Code Ann. §§ 15-3-530(1) & -550(1). For one, the breach of contract claim
stems from a disputed reimbursement from August 2017. This complaint was not filed until March
2021. The breach of contract claim is therefore barred by the statute of limitations because it was

not commenced within three years of Plaintiffs being placed on notice of the alleged injury.! See

" Even calling it an alleged injury is generous. As the Department’s attached order clarifies, Plaintiffs were
overstating their claims for reimbursement from a federal program designed to help ensure low-income
children receive a snack after school. See Ex. A, Final Order, In the Matter of the School of Hope Christian
Academy, at 1-20 (S.C. Dep’t of Educ. Hr’g Officer Mar. 12, 2019). The Court can take judicial notice of
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S.C. Code Ann. § 15-3-530(1). For another, the defamation claim is both untimely and self-
defeating. In explaining the allegedly defamatory statements—which, on their face, would be
privileged and subject to the absolute defense of truth—Plaintiffs note that “no criminal charges
have been brought in over three years” since those statements were made that triggered a federal
criminal investigation. Pls.” Compl. at 4 22. Because the statute of limitations for defamation is
two years, Plaintiffs’ claim is time-barred as a matter of law. See S.C. Code Ann. § 15-3-550(1).

What is more, the dispute and resulting administrative proceedings at issue in this case took
place in early 2019. As Plaintiffs note in the complaint, the Department hearing officer issued a
decision on March 12, 2019. Pls.” Compl. at § 12. Nothing else happened between the parties
since that time until Plaintiffs filed their complaint in this Court on March 3, 2021. Although
Plaintiffs were already close to the statute of limitations on both claims against the Department,
they nevertheless failed to serve the complaint within 120 days after expiration. See Rule 3(a)(2),
SCRCP; see also Mims ex rel. Mims v. Babcock Ctr., Inc.,399 S.C. 341, 347, 732 S.E.2d 395, 398
(2012) (“When service occurs outside the statute of limitations|[,] it must occur within 120 days of
filing the complaint.”).

Nor was this the product of Defendants evading or otherwise playing games with service.
Indeed, the Department gave instructions for service, and the undersigned followed up multiple
times with opposing counsel to determine whether service had been accomplished on the
Department and Defendant Ronald Jones. Yet Plaintiffs did not serve the Department with the

complaint until October 11, 2021. And Jones was not served until a week later on October 18,

this order. See Rule 201(b)(2), SCRE (“A judicially noticed fact must be one not subject to reasonable
dispute in that it is . . . capable of accurate and ready determination by resort to sources whose accuracy
cannot reasonably be questioned.”). Relying upon facts capable of judicial notice does not convert a motion
to dismiss into a motion for summary judgment. See Doe v. Bishop of Charleston, 407 S.C. 128, 134 n.2,
754 S.E.2d 494, 497 n.2 (2014).

25





2021. The Court should therefore dismiss the complaint because it was not timely served for
Plaintiffs to avail themselves of the 120-day grace period for tolling the statute of limitations. See
S.C. Code Ann. § 15-3-20(B) (“A civil action is commenced when the summons and complaint
are filed with the clerk of court if actual service is accomplished within one hundred twenty days
after filing.”); Rule 5(d), SCRCP (“Proof of service shall be filed within ten (10) days after service
of the summons and complaint. Upon failure to serve the summons and complaint, the action may
be dismissed by the court on the court’s own initiative or upon application of any party.”).

As an additional threshold matter, Plaintiffs failed to exhaust their administrative remedies.
Cf. Unisys Corp. v. S.C. Budget & Control Bd., 346 S.C. 158, 176, 551 S.E.2d 263, 273 (2001)
(“Since [Plaintiff] is required to exhaust its administrative remedies as a matter of law, dismissal
under Rule 12(b)(6) for failure to state a claim was proper.”). Yet Plaintiffs curiously contend
they “have complied with all administrative prerequisites.” Pls.” Compl. at § 14. In support of
this conclusory assertion, Plaintiffs note that they “filed timely appeals and participated in a four-
day administrative hearing at the offices of the [Department].” Id. What Plaintiffs conveniently
omit, however, is that they never appealed those rulings to the administrative law court or our
appellate courts. Thus, contrary to their representations to this Court, Plaintiffs failed to exhaust
the requisite administrative remedies.

Consequently, the Department’s unappealed rulings are now the law of the case. See
Shirley Iron Works, Inc. v. City of Union, 403 S.C. 560, 573, 743 S.E.2d 778, 785 (2013) (“An
unappealed ruling is the law of the case.”) Plaintiffs have thus waived the right to bring this breach
of contract claim in lieu of the exclusive administrative remedies prescribed by law, and their claim
is further barred by the doctrines of collateral estoppel and res judicata. See, e.g., Parker v. Parker,

313 S.C. 482, 487, 443 S.E.2d 388, 391 (1994) (“Waiver is a voluntary and intentional
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abandonment or relinquishment of a known right.”); Bennett v. S.C. Dep’t of Corr., 305 S.C. 310,
312,408 S.E.2d 230, 231 (1991) (observing our appellate courts have “repeatedly held that, under
the doctrine of . .. collateral estoppel, the decision of an administrative tribunal precludes the
relitigation of the issues addressed by that tribunal in a collateral action” (emphasis omitted));
Plum Creek Dev. Co. v. City of Conway, 334 S.C. 30, 34, 512 S.E.2d 106, 109 (1999) (“Res
judicata bars subsequent actions by the same parties when the claims arise out of the same
transaction or occurrence that was the subject of a prior action between those parties.”).

Turning to the merits, Plaintiffs fare no better under Rule 12(b)(6). Regarding defamation,
Plaintiffs’ claims are specious. For starters, as with the breach of contract claim, Plaintiffs are
barred from relitigating this claim in circuit court because the same underlying allegations were
ruled upon by the Department’s hearing officer. E.g., Shirley Iron Works, Inc., 403 S.C. at 573,
743 S.E.2d at 785; Parker,313 S.C. at 487,443 S.E.2d at 391; Bennett,305 S.C. at 312,408 S.E.2d
at 231; Plum Creek Dev. Co.,334 S.C. at 34, 512 S.E.2d at 109. In any event, truth is an absolute
defense to defamation. See Ross v. Columbia Newspapers, Inc., 266 S.C. 75, 80, 221 S.E.2d 770,
772 (1976). Plaintiffs made overstated and unsupported claims for reimbursement from a federal
nutrition program for low-income students, breached the Department’s contract, and violated state
and federal law in doing so. The unappealed order proves as much. See Ex. A.

And the Department, as well as its employees, had a legal duty to report these matters to
the U.S. Department of Agriculture and refer these matters to law enforcement upon learning of
Plaintiffs’ actions. See 7 C.F.R. § 225.10. Plaintiffs were on notice of this too. See 7 C.F.R.
§ 225.6(a)(4)(1). To that end, all statements Plaintiffs reference in the complaint—in addition to
being required by law—were subject to an absolute or qualified privilege. See Swinton Creek

Nursery v. Edisto Farm Credit, ACA, 334 S.C. 469, 484, 514 S.E.2d 126, 134 (1999). Plaintiffs
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do not and cannot allege to the contrary. Of course, “pointed criticisms” and truthful statements
are not the gravamen of a defamation claim. See Erickson v. Jones St. Publishers, LLC, 368 S.C.
444,471, 629 S.E.2d 653, 667 (20006).

As a final note, Plaintiffs’ fanciful civil conspiracy claim against Ronald Jones and other
unnamed individuals—along with being time-barred—is manifestly without merit. If Plaintiffs
have beef with Shirley Jenerette, who is not and was not an employee of the Department, then they
can hash that out with her elsewhere. Neither the Department nor its employees need to be a party
to those proceedings. But no employee of the Department conspired with Jenerette or the USDA—
or anyone else for that matter—to deprive Plaintiffs of reimbursements. And as the hearing officer
held, “sabotage of a program from within is insufficient to justify payment of claims that have no
substantiation.” Ex. A at 18.

Plaintiffs were not reimbursed for their claims—and they are no longer allowed to
participate in this federal program—because there was “no question” they “failed to maintain
accurate records substantiating their claims for reimbursement,” and the “records were in total
disarray.” Id. at 17. This was not some elaborate conspiracy. Regardless, given that the hearing
officer already rejected Plaintiffs’ arguments on this front and found the Department “took extreme
care to protect the integrity of this audit,” id. at 18, they cannot replow that nonexistent field in
this Court. Cf. Shirley Iron Works, Inc., 403 S.C. at 573, 743 S.E.2d at 785; Parker, 313 S.C. at
487, 443 S.E.2d at 391; Bennett, 305 S.C. at 312, 408 S.E.2d at 231; Plum Creek Dev. Co., 334
S.C. at 34,512 S.E.2d at 109.

Put simply, Plaintiffs’ claims are untimely and absurd. The Court should therefore dismiss
the complaint. At the very least, the Court should strike the ridiculous $30 million prayer for actual

and punitive damages against a state agency and its employees from the complaint. See Rule 12(f),
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SCRCP (stating a court “may order stricken from any pleading . . . any redundant, immaterial,
impertinent or scandalous matter”). It is well-settled that “an[y] award could not, and should not,”
contain “any element of punitive or deterrent-based damages” given that “the defendant [is] a
governmental entity.” Brinkley v. S.C. Dep’t of Corr., 386 S.C. 182, 187, 687 S.E.2d 54, 57 (Ct.
App. 2009); see also S.C. Code Ann. § 15-78-120 (stating an award may not include punitive
damages for claims filed under the South Carolina Tort Claims Act).

In support of this motion, the Department will rely upon a memorandum of law as well as
any other documents that may be submitted prior to or at the time of the hearing in this matter.
The undersigned counsel certify that consultation with opposing counsel prior to filing this motion
was not required or would have served no useful purpose. See Rule 11, SCRCP.

Respectfully submitted,

/s/Vordman Carlisle Traywick, III
Vordman Carlisle Traywick, II1

SC Bar 102123

ROBINSON GRAY STEPP & LAFFITTE, LLC
1310 Gadsden Street

Post Office Box 11449

Columbia, South Carolina 29211

(803) 929-1400
Itraywick@robinsongray.com

Counsel for Defendant South Carolina
Department of Education

Columbia, South Carolina
November 10, 2021
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF RICHLAND ) FIFTH JUDICIAL CIRCUIT

The School of Hope Christian Academy, Civil Action No. 2021-CP-40-01000
Jacqueline McKie Burden, and Eugene

Burden, Sr.,
DEFENDANT SOUTH CAROLINA
DEPARTMENT OF EDUCATION’S
MEMORANDUM IN SUPPORT OF

)
)
)
)
|
vs. )  MOTION TO DISMISS OR, IN THE
)
)
)
)
)
)

Plaintiffs,

ALTERNATIVE, TO STRIKE

South Carolina Department of Education,
Ronald Jones, and Shirley Jenerette,

Defendants.

Defendant South Carolina Department of Education (the Department) submits this
Memorandum in Support of its Motion to Dismiss the Complaint filed by Plaintiffs School of Hope
Christian Academy, Jacqueline McKie Burden, and Eugene Burden, Sr. For the reasons that
follow, the Court should dismiss Plaintiffs’ Complaint. In the alternative, and at a minimum, the
Court should strike Plaintiffs’ $30 million prayer for relief.

I. BACKGROUND

On May 1, 2015, the School of Hope Christian Academy (School of Hope) entered into a
contract with the Department to participate in the Summer Food Service Program (the Program),
which is funded by the United States Department of Agriculture (USDA) and administered by the

Department. See Ex. A at4.! Through the Program, School of Hope was to provide meals to 156

! See Ex. A, Final Order, In the Matter of the School of Hope Christian Academy, at 1-20 (S.C.
Dep’t of Educ. Hr’g Officer Mar. 12, 2019). While this Court must generally limit itself to the
facts alleged in a complaint when considering a motion to dismiss, this Court may take judicial
notice of this order. See Rule 201(b)(2), SCRE (“A judicially noticed fact must be one not subject
to reasonable dispute in that it is . . . capable of accurate and ready determination by resort to
sources whose accuracy cannot reasonably be questioned.”). Relying upon facts capable of
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sites within South Carolina to be distributed to eligible children in service institutions. /d. In
compliance with Title 7, Subsections 225.7 and 225.10 of the Code of Federal Regulations, the
Department conducted an administrative audit of School of Hope’s participation in the Program
beginning in September 2017. Id. at 6. During the audit, the Department uncovered numerous
systematic issues with School of Hope’s recordkeeping and failures to comply with the Program
and contract requirements, resulting in many questionable and unsubstantiated reimbursement
claims submitted by School of Hope to the Department. /d. at 7-10.

Due to the issues revealed through the Department’s audit, on February 14, 2018, the
Department notified School of Hope it was terminating School of Hope’s contract for participation
in the Program and withholding School of Hope’s August 2017 reimbursement. Id. at 7. School
of Hope appealed the termination and the Department’s decision to withhold the August 2017
reimbursement. /d. at 1. Subsequently, School of Hope agreed to withdraw its appeal of the
termination and to hold its appeal of the temporary denial of the August 2017 reimbursement in
abeyance pending further administrative review by the Department. Id.

On August 30, 2018, the Department issued a “Serious Deficiency Determination’ letter
against School of Hope, in which the Department barred School of Hope from future participation
in the Program and imposed fiscal penalties on School of Hope in the amount of $673,203.41—
$891,432.88 offset by the August 2017 reimbursement claim of $218,229.47—for failure to
comply with duties imposed by federal regulations and School of Hope’s contract with the

Department. Id. at 7. School of Hope appealed the imposition of fiscal penalties, and the

judicial notice does not convert a motion to dismiss into a motion for summary judgment. See Doe
v. Bishop of Charleston, 407 S.C. 128, 134 n.2, 754 S.E.2d 494, 497 n.2 (2014).

2 See 7 C.F.R. § 225.11(c).
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Department held a hearing on the appeal in front of a hearing officer with the Department on
January 29, 2019, January 30, 2019, February 5, 2019, and March 5, 2019. Id. at 1.

Following the hearing, the Department’s hearing officer issued a Final Order on March 12,
2019. Id. at 19. The hearing officer determined the imposition of fiscal penalties, offset by the
August 2017 reimbursement claim, was proper due to “School of Hope’s failure to comply with
duties imposed by federal regulation and its contract with [the Department].” Id. at 17.
Specifically, the hearing officer found “[t]he evidence presented leaves no question that School of
Hope failed to maintain accurate records substantiating their claims for reimbursement.” Id. “[I]t
became obvious,” the hearing officer found, “that the volume and pervasiveness of the
inconsistencies were huge and indicated systematic problems as opposed to minor human error.”
Id. at 7. The hearing officer even noted “[t]he presence of altered records presents more serious
concerns of a criminal nature ....” Id. at 17. Consequently, the hearing officer upheld the
Department’s imposition of fiscal penalties due from Hope of School in the net amount of
$654,779.18 after adjustments for amounts due to School of Hope. Id. at 19.

Plaintiffs did not appeal the Department’s Final Order. Instead, Plaintiffs filed this action
almost two years later, alleging claims against the Department for breach of contract, defamation,
and civil conspiracy. Although the Complaint was filed on March 3, 2021, Plaintiffs did not serve
the Complaint on the Department until some seven months later on October 11, 2021. This matter
comes before the Court on the Department’s Motion to Dismiss Plaintiffs’ Complaint.

II. STANDARD

“Under Rule 12(b)(6), SCRCP, a defendant may make a motion to dismiss based on a

failure to state facts sufficient to constitute a cause of action.” Baird v. Charleston Cnty., 333 S.C.

519, 527, 511 S.E.2d 69, 73 (1999). Generally, “in resolving a Rule 12(b)(6) motion to dismiss,
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the court is limited to a consideration of the allegations contained within the four corners of the
complaint.” Charleston Cnty. Sch. Dist. v. Harrell,393 S.C. 552,559,713 S.E.2d 604, 608 (2011).
However, where a party has explicitly relied upon documents to form the basis of the complaint,
the Court can consider those documents in deciding a motion to dismiss. See Brazell v. Windsor,
384 S.C. 512, 516, 682 S.E.3d 824, 826 (2009) (“[A]llowing a trial court to consider documents
that are incorporated by reference in the complaint but not actually attached thereto prevents a
plaintiff from benefiting from his own oversight or from surviving a motion to dismiss by
intentionally omitting documents upon which their claims are based.”).> When viewing the
evidence in the light most favorable to the plaintiff, the circuit court must grant a motion to dismiss
“if facts alleged in the complaint and inferences reasonably deducible therefrom do not entitle the
plaintiff to relief on any theory of the case.” Brown v. Theos, 338 S.C. 305, 309-10, 526 S.E.2d
232, 235 (Ct. App. 1999) (quoting Jarrell v. Petoseed Co., Inc., 331 S.C. 207, 209, 500 S.E.2d
793, 794 (Ct. App. 1998)).
III. ARGUMENT

A. Plaintiffs’ claims are barred by the statute of limitations

An action for breach of contract must be filed within three years of the plaintiff being
placed on notice of the alleged injury. See S.C. Code Ann. § 15-3-530(1); S.C. Code Ann. § 15-
3-535. Plaintiffs claim they are owed over $200,000 for services allegedly rendered under the
contract with the Department. Pls.” Compl. at § 19. Undoubtedly, the breach of contract claim

against the Department stems from the disputed reimbursement claim from August 2017.* While

3 See also supra note 1.
4 This is evidenced not only by the monetary amount Plaintiffs allege they are owed in the breach
of contract cause of action, Pls.” Compl. at q 19, but also the statement in the civil conspiracy cause

4
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the reimbursement claim was submitted in August 2017 and initially withheld on February 14,
2018, the Complaint was not filed until March 3, 2021. Plaintiffs were well-aware of the alleged
injury® resulting from the August 2017 reimbursement claim for over three years before instigating
this action. In fact, they were litigating this claim—albeit incompletely—in the administrative
forum during that timeframe. The breach of contract claim is therefore barred by the statute of
limitations because it was not commenced within three years of Plaintiffs being placed on notice
of the alleged injury, and as such, the Court should dismiss the claim. See S.C. Code Ann. § 15-
3-530(1).

Similarly, the defamation claim is untimely and barred by the statute of limitations. An
action for defamation must be taken within two years of when the alleged defamatory statement is
made. See S.C. Code Ann. § 15-3-550(1); Harris v. Tietex Int'l Ltd., 417 S.C. 533, 542,790 S.E.2d
411, 416 (Ct. App. 2016) (“The limitations period begins when the alleged defamatory statement
is made, not when the plaintiff learns of the statement.”). In explaining the allegedly defamatory
statements, Plaintiffs note that “no criminal charges have been brought in over three years” since
those statements were made that triggered a federal criminal investigation. Pls.” Compl. at § 22.
Thus, Plaintiffs themselves admit more than two years have passed since the alleged defamatory
statements were made. What is more, the dispute and resulting administrative proceedings at issue
in this case took place in early 2019. As Plaintiffs note in the complaint, the Department’s hearing

officer issued a Final Order on March 12, 2019. PIs.” Compl. at  12; see also Ex. A. Nothing

of action alleging “Plaintiffs went through the appropriate administrative channels to seek
compensation for the claims that were filed for August 2017,” Pls.” Compl. at § 31.

> Even calling it an alleged injury is generous. As the Department’s attached order clarifies,
Plaintiffs overstated their claims for reimbursement from a federal program designed to help
ensure low-income children receive a snack after school. See Ex. A at 1-20.

5
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else happened between the parties since that decision until Plaintiffs filed their Complaint in this
Court on March 3, 2021. Because the statute of limitations for defamation is two years, Plaintiffs’
claim for defamation against the Department is time-barred as a matter of law. Dismissal is
therefore required.

Even further, although Plaintiffs were already over or close to the statute of limitations on
both claims against the Department, they nevertheless failed to serve the Complaint within 120
days after the statute of limitations expired. See Rule 3(a)(2), SCRCP; see also Mims ex rel. Mims
v. Babcock Ctr., Inc., 399 S.C. 341, 347, 732 S.E.2d 395, 398 (2012) (“When service occurs
outside the statute of limitations[,] it must occur within 120 days of filing the complaint.”). This
failure was not the product of Defendants evading or otherwise playing games with service.
Indeed, the Department gave Plaintiffs instructions for service, and the undersigned followed up
multiple times with opposing counsel to determine whether service had been accomplished on the
Department and Defendant Ronald Jones.

Plaintiffs filed the Complaint of March 3, 2021. Yet they still did not serve the Department
with the Complaint until October 11, 2021—over seven months after filing the Complaint—and
Jones was not served until a week later on October 18, 2021. The Court should therefore dismiss
the Complaint because it was not timely served for Plaintiffs to avail themselves of the 120-day
grace period for tolling the statute of limitations. See S.C. Code Ann. § 15-3-20(B) (“A civil action
is commenced when the summons and complaint are filed with the clerk of court if actual service
is accomplished within one hundred twenty days after filing.”); Rule 5(d), SCRCP (“Proof of
service shall be filed within ten (10) days after service of the summons and complaint. Upon
failure to serve the summons and complaint, the action may be dismissed by the court on the court’s

own initiative or upon application of any party.”).
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B. Plaintiffs failed to exhaust their administrative remedies

As an additional threshold matter, Plaintiffs’ Complaint should be dismissed because
Plaintiffs failed to exhaust their administrative remedies. Cf. Unisys Corp. v. S.C. Budget &
Control Bd., 346 S.C. 158, 176, 551 S.E.2d 263, 273 (2001) (“Since [Plaintiff] is required to
exhaust its administrative remedies as a matter of law, dismissal under Rule 12(b)(6) for failure to
state a claim was proper.”). Plaintiffs curiously allege they “have complied with all administrative
prerequisites.” Pls.” Compl. at § 14. In support of this conclusory assertion, Plaintiffs note that
they “filed timely appeals and participated in a four-day administrative hearing at the offices of
the [Department].” Id. What Plaintiffs conveniently omit, however, is they never appealed the
rulings in the hearing officer’s Final Order to the administrative law court or our appellate courts.
See S.C. Code Ann. § 1-23-380 (“A party who has exhausted all administrative remedies available
within the agency and who is aggrieved by a final decision in a contested case is entitled to judicial
review pursuant to this article and Article 1.”). The hearing officer issued the Final Order
upholding the fiscal penalties against School of Hope on March 12, 2019. Although they were
entitled to appeal the negative decision against them, Plaintiffs sat on the case for nearly two more
years before filing the Complaint in this Court on March 3, 2021. Plaintiffs have thus waived the
right to bring this breach of contract claim in lieu of the exclusive administrative remedies
prescribed by law. See Parker v. Parker, 313 S.C. 482,487,443 S.E.2d 388, 391 (1994) (“Waiver
is a voluntary and intentional abandonment or relinquishment of a known right.”)

Therefore, contrary to their representations to this Court, Plaintiffs failed to exhaust the
requisite administrative remedies, and the Court should dismiss their Complaint accordingly.

C. The Department’s unappealed rulings are the law of the case, and Plaintiffs’
claims are barred by the doctrines of collateral estoppel and res judicata
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Because Plaintiffs failed to appeal the hearing officer’s Final Order to the administrative
law court or our appellate courts, the unappealed rulings are now the law of the case. See Shirley
Iron Works, Inc. v. City of Union, 403 S.C. 560, 573, 743 S.E.2d 778, 785 (2013) (““An unappealed
ruling is the law of the case.”). In its lengthy and thorough order, the Department’s hearing officer
made numerous factual and legal conclusions against School of Hope, including that School of
Hope “fail[ed] to comply with duties imposed by federal regulation and its contract with [the
Department].” Ex. A. at 17. Therefore, the law of the case is clearly contrary to Plaintiffs’
allegations that the Department breached its contract with Plaintiffs. See Earle v. Aycock, 276 S.C.
471,475,279 S.E.2d 614, 616 (1981) (holding a final decision by the State Grievance Committee
not appealed to the courts became the law of the case).

Instead, because the hearing officer’s final unappealed order stands for the proposition that
Plaintiffs were in fact the ones who breached the contract with the Department, Plaintiffs’ claims
are barred by the doctrines of collateral estoppel and res judicata. “The doctrine of collateral
estoppel prevents the relitigation of issues . .. necessarily determined in a former proceeding
regardless of whether the identity of the causes of action in successive lawsuits are the same.”
Carolina Renewal, Inc. v. S.C. Dep't of Transp., 385 S.C. 550, 556, 684 S.E.2d 779, 783 (Ct. App.
2009). Our appellate courts have repeatedly held the doctrine of collateral estoppel applies to “the
decision of an administrative tribunal [and] precludes the relitigation of the issues addressed by
that tribunal in a collateral action.” Bennett v. S.C. Dep’t of Corr., 305 S.C. 310, 312, 408 S.E.2d
230, 231 (1991) (emphasis omitted); see also Crosby v. Prysmian Commc'ns Cables & Sys. USA,
LLC, 397 S.C. 101, 108, 723 S.E.2d 813, 817 (Ct. App. 2012) (“Our courts have applied the

doctrine of issue preclusion to the factual determinations of administrative tribunals.”).
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Here, the Department’s hearing officer necessarily determined Plaintiffs breached their
contract with the Department by failing to comply with the duties imposed on them by the contract
and federal regulations. Plaintiffs’ claim for breach of contract against the Department relies on
the notion that Plaintiffs “fully performed” their duties under the contract “in accordance with all
of the requirements and conditions thereof.” Pls.” Compl. at § 18. The Department’s hearing
officer concluded the exact opposite in the Final Order, stating the “findings are based upon School
of Hope’s failure to comply with duties imposed by federal regulation and its contract with [the
Department].” Ex. A at 17 (emphasis added). Thus, Plaintiffs’ failures to comply with the contract
were previously litigated.

Under the related but slightly different doctrine of res judicata, Plaintiffs’ claims are also
barred. “Res judicata bars subsequent actions by the same parties when the claims arise out of the
same transaction or occurrence that was the subject of a prior action between those parties.” Plum
Creek Dev. Co. v. City of Conway, 334 S.C. 30, 34, 512 S.E.2d 106, 109 (1999). Res judicata
applies when there is an “(1) identity of the parties; (2) identity of the subject matter; and (3)
adjudication of the issue in the former suit.” Judy v. Judy, 393 S.C. 160, 167, 712 S.E.2d 408, 412
(2011) (citation omitted). Here, the identity of parties—Plaintiffs and the Department—is
identical with respect to claims made against the Department. Plaintiffs’ breach of contract claim
against the Department directly involves and arises out of the Department’s imposition of a fiscal
penalty against Plaintiffs for failure to comply with the contract and the Program requirements.
This is the exact subject matter that was at issue in the hearing. Further, the issue of whether the
fiscal sanctions were properly imposed was finally adjudicated by the Department, and no appeal

was taken from the final decision. Thus, res judicata bars Plaintiffs’ claims.
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Because Plaintiffs’ claim for breach of contract involves the same parties, issue, and subject
matter adjudicated by the Department’s hearing officer and because the findings in the Final Order
are the law of the case, the Court should dismiss the claim based on the doctrines of collateral
estoppel and res judicata.

D. Plaintiffs fail to state a valid claim for defamation against the Department

For starters, as with the breach of contract claim, Plaintiffs are barred from relitigating the
defamation claim in circuit court because the same underlying allegations were ruled upon by the
Department’s hearing officer and are now the law of the case. E.g., Shirley Iron Works, Inc., 403
S.C. at 573, 743 S.E.2d at 785; Parker, 313 S.C. at 487, 443 S.E.2d at 391; Bennett, 305 S.C. at
312, 408 S.E.2d at 231; Plum Creek Dev. Co., 334 S.C. at 34, 512 S.E.2d at 109. Likewise, the
doctrine of collateral estoppel bars Plaintiffs’ claim for defamation because the issue of Plaintiffs’
mishandling of funds and failures to comply with federal regulations in their participation in the
Program was extensively litigated against their favor. See Ex. A at 16-18.

In any event, “[t]he tort of defamation allows a plaintiff to recover for injury to his or her
reputation as the result of the defendant's communications to others of a false message about the
plaintiff.” Swinton Creek Nursery v. EFC, 334 S.C. 469, 484, 514 S.E.2d 126, 133 (1999)
(emphasis added). Because the gravamen of a defamation claim is falsity, truth is an absolute
defense. See Ross v. Columbia Newspapers, Inc.,266 S.C. 75, 80,221 S.E.2d 770, 772 (1976).

Here, Plaintiffs first allege persons acting on behalf of the Department made statements
that Plaintiff Jacqueline McKie Burden “was an incompetent manager.” Pls.” Compl. at § 22. Of
course, “pointed criticisms” of individual persons find no refuge in a claim for defamation. See
Erickson v. Jones St. Publishers, LLC, 368 S.C. 444, 471, 629 S.E.2d 653, 667 (2006). Plaintiffs

next allege persons acting on behalf of the Department made statements that “funds have not been

10
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properly applied, and that Plaintiffs [Burdens] have been guilty of violating state and federal laws.”
Pls.” Compl. at §22. They further allege the Department denied reimbursement claims as
“fraudulent” and referred Plaintiffs “for criminal investigation . . . for mishandling of funds with
full knowledge of the falsity of such claims.” Id. We know from the Department’s unappealed
order, however, that Plaintiffs did in fact make overstated and unsupported claims for
reimbursement from a federal nutrition program for low-income students, breached the
Department’s contract, and violated state and federal law in doing so. See Ex. A at 16-19.
Therefore, despite Plaintiffs’ best efforts, they cannot claim the Department made any false
allegations against them, and their claim for defamation fails as a matter of law. Kennedy v.
Richland Cnty. Sch. Dist. Two, 428 S.C. 98, 114, 833 S.E.2d 414, 423 (Ct. App. 2019) (noting a
plaintiff must prove “a false and defamatory statement was made” to prove defamation).

Even if Plaintiffs could somehow prove the falsity of the allegedly defamatory statements,
all statements Plaintiffs refer to in the Complaint were required by law and subject to an absolute
or qualified privilege. “Under this defense, one who publishes defamatory matter concerning
another is not liable for the publication if (1) the matter is published upon an occasion that makes
it conditionally privileged, and (2) the privilege is not abused.” Swinton Creek Nursery, 334 S.C.
at 484, 514 S.E.2d at 134. In considering whether communication is subject to an absolute or
qualified privilege, a court must look to the relationship between the parties and determine whether
both the speaker and the person to whom the communication is made have a common interest. See
Bellv. Bank of Abbeville, 208 S.C. 490, 493-94, 38 S.E.2d 641, 643 (1946). Ifthey do, then “every
communication honestly made, in order to protect such common interest, is privileged” if the
communication is “made in good faith to protect the interests of the one who makes it and the

persons to whom it is addressed.” Id. (citations omitted); see also Kunst v. Loree, 424 S.C. 24, 42,

11
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817 S.E.2d 295, 304 (Ct. App. 2018) (“A defendant may assert a conditional or qualified privilege
as an affirmative defense in a defamation action when the defamation is made in good faith and
with proper motives.”).

The Department, as well as its employees, had a legal duty to report matters relating to its
administrative audit to the USDA and refer these matters to law enforcement upon learning of
Plaintiffs’ actions. See 7 C.F.R. § 225.10; 7 C.F.R. § 225.12(b). Plaintiffs were also on notice of
the potential criminal penalties for failing to comply with the Program requirements. See 7 C.F.R.
§ 225.6(a)(4)(1) (allowing state agencies to put Program participants on notice of penalties of
noncompliance). To that end, the Department and the USDA had a common interest in Plaintiffs’
failure to comply with the Program and contract requirements, and the Department made any
reports to the USDA in good faith and to comply with its legal duties under the federal regulations.
Plaintiffs do not and cannot allege to the contrary. Therefore, even when viewing the facts in a
light most favorable to Plaintiffs, they failed as a matter of law to state a valid claim for defamation
against the Department under any theory, and the Court should dismiss the claim accordingly.

E. Plaintiffs fail to state a valid claim for civil conspiracy against the Department

Finally, Plaintiffs’ fanciful civil conspiracy claim against Ronald Jones and other
“unnamed conspirators”—along with being time-barred’—is manifestly without merit. Our

supreme court has recently confirmed that to state a claim for civil conspiracy, a plaintiff “must

® In any event, the Department could not be held liable for any defamatory statements made by its
employees under the South Carolina Tort Claims Act. See S.C. Code Ann. § 15-78-60(17)
(providing a “governmental entity is not liable for a loss resulting from: . . . (17) employee conduct
outside the scope of his official duties or which constitutes . . . actual malice . . .”).

7 The statute of limitations for a claim arising in tort is three years. See S.C. Code Ann. § 15-3-
530(5). For the same reasons explained in Subsection III.A, supra, Plaintiffs’ claim for civil
conspiracy is time-barred as a matter of law, and the Could should dismiss it as such.

12
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establish (1) the combination or agreement of two or more persons, (2) to commit an unlawful act
or a lawful act by unlawful means, (3) together with the commission of an overt act in furtherance
of the agreement, and (4) damages proximately resulting to the plaintiff.” Paradis v. Charleston
Cnty. Sch. Dist., 433 S.C. 562, 574, 861 S.E.2d 774, 780 (2021).

Initially, it is apparent that Plaintiffs disfavor the manner in which Shirley Jenerette
conducted herself while in the employ of the School of Hope. However, Jenerette was not an
employee of the Department at the time in question, nor has she been an employee since then. If
Plaintiffs wish to air their grievances against Jenerette, that can be handled elsewhere. Neither the
Department nor its employees should or need to be a party to those proceedings. No employee of
the Department conspired with Jenerette or the USDA—or anyone else for that matter—to deprive
Plaintiffs of reimbursements to which they were entitled. Indeed, as the hearing officer held in the
Department’s Final Order, “sabotage of a program from within is insufficient to justify payment
of claims that have no substantiation.” Ex. A at 18.

Plaintiffs went through the appeal process after the Department initially withheld their
August 2017 reimbursement claim, and Plaintiffs were still not reimbursed for their claims—and
they are no longer allowed to participate in this federal program—because there was “no question”
they “failed to maintain accurate records substantiating their claims for reimbursement,” and the
“records were in total disarray.” Id. at 17. This was not some elaborate conspiracy and certainly
not “an unlawful act or a lawful act by unlawful means” intended to harm Plaintiffs or deprive
them of something to which they were entitled. Regardless, given that the hearing officer already
rejected Plaintiffs’ arguments on this front and found the Department “took extreme care to protect
the integrity of this audit,” id. at 18, they cannot now replow that nonexistent field in this Court.

Cf. Shirley Iron Works, Inc., 403 S.C. at 573, 743 S.E.2d at 785; Parker, 313 S.C. at 487, 443

13
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S.E.2d at 391; Bennett, 305 S.C. at 312, 408 S.E.2d at 231; Plum Creek Dev. Co., 334 S.C. at 34,
512 S.E.2d at 109. Therefore, the Court should dismiss Plaintiffs’ claim for civil conspiracy to the
extent Plaintiffs are attempting to reach the Department or any of its past or current employees.

F. The Court should strike Plaintiffs’ outrageous $30 million prayer for damages

At the very least, the Court should strike the ridiculous $30 million prayer for actual and
punitive damages against the Department—as a state agency—and its employees from the
Complaint. See Rule 12(f), SCRCP (stating a court “may order stricken from any pleading . . . any
redundant, immaterial, impertinent or scandalous matter”). It is well-settled that “an[y] award
could not, and should not,” contain “any element of punitive or deterrent-based damages” given
that “the defendant [is] a governmental entity.” Brinkley v. S.C. Dep’t of Corr., 386 S.C. 182, 187,
687 S.E.2d 54, 57 (Ct. App. 2009); see also S.C. Code Ann. § 15-78-120 (stating an award may
not include punitive damages for claims filed under the South Carolina Tort Claims Act).

IV. CONCLUSION

In sum, the Court should dismiss Plaintiffs’ Complaint in toto. Each of Plaintiffs’ claims
are untimely and without merit. To quote the hearing officer’s Final Order, “[w]ith the privilege
of using public money comes accountability for those funds and record keeping requirements.”
Ex. A at 19. Plaintiffs’ grievances arise not from any action on behalf of the Department but from
their own noncompliance with the contract at issue and the federal regulations applicable to them
as participants in the Program. In the alternative, the Court should at least strike Plaintiffs’ absurd

$30 million prayer for relief.

(Signature page to follow)
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Columbia, South Carolina
September 14, 2022

Respectfully submitted,

/s/Vordman Carlisle Traywick, II1
Vordman Carlisle Traywick, III

SC Bar 102123

ROBINSON GRAY STEPP & LAFFITTE, LLC
Post Office Box 11449

Columbia, South Carolina 29211

(803) 929-1400
Itraywick@robinsongray.com

Counsel for Defendant South Carolina
Department of Education
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The School of Hope Christian Academy, et al v.
South Carolina Department of Education, et al

CA No.: 2021-CP-40-01000

EXHIBIT A

to

Defendant South Carolina Department of
Education’s Memorandum in Support of Motion to
Dismiss or, in the Alternate, to Strike

Final Order and Transmittal
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STATE OF SOUTH CAROLINA

COUNTY OF RICHLAND

The School of Hope Christian Academy,
Jacqueline McKie Burden and Eugene
Burden, Sr.,
Plaintiff,
Vs.

IN THE COURT OF COMMON PLEAS
FIFTHJUDICIAL CIRCUIT
C/A NUMBER: 2021CP4001000

DEFENDANT RONALD JONES’
MOTION TO DISMISS OR, IN THE
ALTERNATIVE TO STRIKE

South Carolina Department of Education,
Ronald Jones and Shirley Jenerette,

Defendants.

YOU WILL PLEASE TAKE NOTICE that Defendant Ronald Jones, (“Defendant
Jones”) by and through the undersigned attorney, will move before the Presiding Judge of the
Court of Common Pleas for Richland County at 10:00 A.M. on the tenth dayafter service hereof, or
as soon thereafter as counsel may be heard, for an Order dismissing the complaint pursuant to
Rule 5(d), SCRCP, and Rules 12(b)(2), (4)—(5) & (6), SCRCP.

L STATUTE OF LIMITATIONS

The basis for this motion is that Plaintiffs School of Hope Christian Academy, Jacqueline
McKie Burden, and Eugene Burden, Sr. cannot move forward on their breach of contract and
defamation claims against the Defendant Jones because they are barred by the applicable statutes
of limitations. See S.C. Code Ann. §§ 15-3-530(1) & -550(1). The breach of contract claimstems
from a disputed reimbursement from August 2017. This complaint was not filed until March 2021.
The breach of contract claim is therefore barred by the statute of limitations because it wasnot

commenced within three years of Plaintiffs being placed on notice of the alleged injury.! See

I'Even calling it an alleged injury is generous. As the attached order clarifies, Plaintiffs wereoverstating
their claims for reimbursement from a federal program designed to help ensure low-income children
receive a snack after school. See Ex. A, Final Order, In the Matter of the School of Hope Christian
Academy, at 1-20 (S.C. Dep’t of Educ. Hr’g Officer Mar. 12, 2019). The Court can take judicial notice of
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S.C. Code Ann. § 15-3-530(1). Additionally, the defamation claim is both untimely and self-
defeating. In explaining the allegedly defamatory statements—which, on their face, would be
privileged and subject to the absolute defense of truth—Plaintiffs note that “no criminal charges
have been brought in over three years” since those statements were made that triggered a federal
criminal investigation. Pls.” Compl. at § 22. Because the statute of limitations for defamation is

two years, Plaintiffs’ claim is time-barred as a matter of law. See S.C. Code Ann. § 15-3-550(1).

Further, the South Carolina Tort Claims Act provides a two year statute of limitations.
S.C. Code §15-78-110. Clearly, Plaintiffs did not file suit within the mandatory time pursuant to
this Act.

Additionally, the dispute and resulting administrative proceedings at issue in this case took
place in early 2019. As Plaintiffs note in the complaint, the Defendant Jones hearing officer
issued a decision on March 12, 2019. Pls.” Compl. at 9§ 12. Nothing else happened between the
parties since that time until Plaintiffs filed their complaint in this Court on March 3, 2021.
Although Plaintiffs were already close to the statute of limitations on both claims against the
Defendant Jones, they nevertheless failed to serve the complaint within 120 days after expiration.
See Rule 3(a)(2),SCRCP; see also Mims ex rel. Mims v. Babcock Ctr., Inc., 399 S.C. 341, 347,
732 S.E.2d 395, 398(2012) (“When service occurs outside the statute of limitations[,] it must
occur within 120 days offiling the complaint.”).

Nor was this the product of Defendant evading or otherwise playing games with service.
Indeed, the Department gave instructions for service, and the undersigned followed up multiple
times with opposing counsel to determine whether service had been accomplished on the
Department and Defendant Ronald Jones. Yet Plaintiffs did not serve the Department with the

Complaint until October 11, 2021. And Jones was not served until a week later on October 18,
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this order. See Rule 201(b)(2), SCRE (“A judicially noticed fact must be one not subject to reasonable
dispute in that it is . . . capable of accurate and ready determination by resort to sources whose accuracy
cannot reasonably be questioned.”). Relying upon facts capable of judicial notice does not convert a motion
to dismiss into a motion for summary judgment. See Doe v. Bishop of Charleston, 407 S.C. 128, 134 n.2,
754 S.E.2d 494, 497 n.2 (2014).

2021. The Court should therefore dismiss the Complaint because it was not timely served for
Plaintiffs to avail themselves of the 120-day grace period for tolling the statute of limitations. See
S.C. Code Ann. § 15-3-20(B) (“A civil action is commenced when the summons and complaint
are filed with the clerk of court if actual service is accomplished within one hundred twenty days
after filing.”); Rule 5(d), SCRCP (“Proof of service shall be filed within ten (10) days after service
of the summons and complaint. Upon failure to serve the summons and complaint, the action may
be dismissed by the court on the court’s own initiative or upon application of any party.”).

II. FAILURE TO EXHAUST ADMINISTRATIVE REMEDIES

As an additional threshold matter, Plaintiffs failed to exhaust their administrative remedies.
Cf. Unisys Corp. v. S.C. Budget & Control Bd., 346 S.C. 158, 176, 551 S.E.2d 263, 273 (2001)
(“Since [Plaintiff] is required to exhaust its administrative remedies as a matter of law, dismissal
under Rule 12(b)(6) for failure to state a claim was proper.”). Yet Plaintiffs curiously contend
they “have complied with all administrative prerequisites.” Pls.” Compl. at § 14. In support of
this conclusory assertion, Plaintiffs note that they “filed timely appeals and participated in a four-
day administrative hearing at the offices of the [Department].” Id. What Plaintiffs conveniently
omit, however, is that they never appealed those rulings to the administrative law court or our
appellate courts. Thus, contrary to their representations to this Court, Plaintiffs failed to exhaust
the requisite administrative remedies.

Consequently, the Department’s unappealed rulings are now the law of the case. See
Shirley Iron Works, Inc. v. City of Union, 403 S.C. 560, 573, 743 S.E.2d 778, 785 (2013) (“An

unappealed ruling is the law of the case.”) Plaintiffs have thus waived the right to bring this breach
3
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of contract claim in lieu of the exclusive administrative remedies prescribed by law, and their claim
is further barred by the doctrines of collateral estoppel and res judicata. See, e.g., Parker v. Parker,

313 S.C. 482, 487, 443 S.E.2d 388, 391 (1994) (“Waiver is a voluntary and intentional
abandonment or relinquishment of a known right.”); Bennett v. S.C. Dep’t of Corr., 305 S.C. 310,

312,408 S.E.2d 230, 231 (1991) (observing our appellate courts have “repeatedly held that, under
the doctrine of . . . collateral estoppel, the decision of an administrative tribunal precludes the
relitigation of the issues addressed by that tribunal in a collateral action” (emphasis omitted));
Plum Creek Dev. Co. v. City of Conway, 334 S.C. 30, 34, 512 S.E.2d 106, 109 (1999) (“Res
judicata bars subsequent actions by the same parties when the claims arise out of the same
transaction or occurrence that was the subject of a prior action between those parties.”).

III.  PLANTIFFS HAVE FAILED TO ASSERT A MERITORIOUS CLAIM

Turning to the merits, Plaintiffs fare no better under Rule 12(b)(6). Regarding defamation,
Plaintiffs’ claims are specious. For starters, as with the breach of contract claim, Plaintiffs are
barred from relitigating this claim in circuit court because the same underlying allegations were
ruled upon by the Department’s hearing officer. E.g., Shirley Iron Works, Inc., 403 S.C. at 573,
743 S.E.2d at 785; Parker,313 S.C. at 487,443 S.E.2d at 391; Bennett,305 S.C. at 312,408 S.E.2d
at 231; Plum Creek Dev. Co., 334 S.C. at 34, 512 S.E.2d at 109. In any event, truth is an absolute
defense to defamation. See Ross v. Columbia Newspapers, Inc., 266 S.C. 75, 80, 221 S.E.2d 770,
772 (1976). Plaintiffs made overstated and unsupported claims for reimbursement from a federal
nutrition program for low-income students, breached the Department’s contract, and violated state
and federal law in doing so. The unappealed order proves as much. See Ex. A.

And the Department, as well as its employees, had a legal duty to report these matters to
the U.S. Department of Agriculture and refer these matters to law enforcement upon learning of

Plaintiffs’ actions. See 7 C.F.R. § 225.10. Plaintiffs were on notice of this too. See 7 C.F.R.
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0 225.6(a)(4)(i). To that end, all statements Plaintiffs reference in the complaint—in addition to
being required by law—were subject to an absolute or qualified privilege. See Swinton Creek
Nursery v. Edisto Farm Credit, ACA, 334 S.C. 469, 484, 514 S.E.2d 126, 134 (1999). Plaintiffs
do not and cannot allege to the contrary. Of course, “pointed criticisms” and truthful statements
are not the gravamen of a defamation claim. See Erickson v. Jones St. Publishers, LLC, 368 S.C.
444,471, 629 S.E.2d 653, 667 (2006).

As a final note, Plaintiffs’ fanciful civil conspiracy claim against Ronald Jones and other
unnamed individuals—along with being time-barred—is manifestly without merit. If Plaintiffs
have beef with Shirley Jenerette, who is not and was not an employee of the Department, then they
can hash that out with her elsewhere. Defendant Jones did not conspire with Jenerette or the
USDA—or anyone else for that matter—to deprive Plaintiffs of reimbursements. And as the
hearing officer held, “sabotage of a program from within is insufficient to justify payment of
claims that have nosubstantiation.” Ex. A at 18.

Plaintiffs were not reimbursed for their claims—and they are no longer allowed to
participate in this federal program—because there was “no question” they “failed to maintain
accurate records substantiating their claims for reimbursement,” and the “records were in total
disarray.” Id. at 17. This was not some elaborate conspiracy. Regardless, given that the hearing
officer already rejected Plaintiffs’ arguments on this front and found the Department “took extreme
care to protect the integrity of this audit,” id. at 18, they cannot replow that nonexistent field in
this Court. Cf. Shirley Iron Works, Inc., 403 S.C. at 573, 743 S.E.2d at 785; Parker, 313 S.C. at
487, 443 S.E.2d at 391; Bennett, 305 S.C. at 312, 408 S.E.2d at 231; Plum Creek Dev. Co., 334
S.C. at 34,512 S.E.2d at 109.

Put simply, Plaintiffs’ claims are untimely and absurd. The Court should therefore dismiss

the Complaint. At the very least, the Court should strike the ridiculous $30 million prayer for

5
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actualand punitive damages against a state agency and its employees from the complaint. See Rule
12(f), SCRCP (stating a court “may order stricken from any pleading . . . any redundant,
immaterial, impertinent or scandalous matter”). It is well-settled that “an[y] award could not, and
should not,” contain “any element of punitive or deterrent-based damages” given that “the
defendant [is] a governmental entity.” Brinkley v. S.C. Dep’t of Corr., 386 S.C. 182, 187, 687
S.E.2d 54, 57 (Ct. App. 2009); see also S.C. Code Ann. § 15-78-120 (stating an award may not

include punitive damages for claims filed under the South Carolina Tort Claims Act).

IV.  PLAINTIFF’S NAMING OF RONALD JONES AS AN INDIVIDUAL

DEFENDANT IS IMPROPER UNDER THE S.C. TORT CLAIMS ACT

S.C. Code Ann. §15-78-70(a) holds, in relevant part, “(a)n employee of a governmental
entity who commits a tort while acting within the scope of his official duty is not liable therefore
except as expressly provided for in subsection (b).” Section (b) then hold that an employee does
not have immunity if Plaintiff proves that the “employee’s conduct was not within the scope of
his official duties or that it constituted actual fraud, actual malice, intent to harm, or a crime

involving moral turpitude.”

The only interaction that Defendant Jones had with Plaintiffs throughout the series of
alleged events in Plaintiff’s Complaint occurred through his official duties as an employee of the

S.C. Department of Education, and therefore he should be dismissed individually as a Defendant.

In support of this motion, the Defendant will rely upon a memorandum of law as well as
any other documents that may be submitted prior to or at the time of the hearing in this matter.
The undersigned counsel certifies that consultation with opposing counsel prior to filing this

motionwas not required or would have served no useful purpose. See Rule 11, SCRCP.

SIGNATURE PAGE TO FOLLOW
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November 16, 2021
Columbia, SC

BY:

HOWSER, NEWMAN & BESLEY, LLC

/s/ Albert R. Pierce, Jr.

Albert R. Pierce, Jr. (S.C. Bar No.: 70334)
rpierce@hnblaw.com

1508 Washington Street

Post Office Box 12009 (29211)
Columbia, SC 29201

Tel: (803) 758.6000

Fax: (803) 758.4445

Attorney for Defendant Ronald Jones
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IN THE COURT OF COMMON PLEAS
FIFTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA
COUNTY OF COUNTY

)

)

)

)
THE SCHOOL OF HOPE CHRISTIAN )
ACADEMY, JACQUELINE MCKIE )
BURDEN AND EUGENE BURDEN, SR. )
PLAINTIFF(S) )
)

)

)

)

)

)

)

SHIRLEY JENERETTE’S AMENDED
VS. MOTION TO DISMISS
SOUTH CAROLINA DEPARTMENT OF CIVIL ACTION 2021-CP40-01000
EDUCATION, RONALD JONES AND

SHIRLEY JENERETTE)

DEFENDANT(S)

The Defendant Shirley Jenerette, by and through her attorney, hereby moves this court to
dismiss this Complaint against the Defendant Shirley Jenerette on the following grounds: South Carolina

Code 15-3-30(1), 15-3-550(1), Rule 5 of South Carolina Rules of Civil Procedures (SRCP), Rule 12(b) SCRP.
FACTS

The Plaintiff commenced this action by filing a Summons and Complaint on March 3, 2021.
Plaintiff, The School of Hope Christian Academy (TSHCA) is a non-profit 501(C)(3)(1) corporation.
Jacqueline Burden was Chief Executive Officer of the Plaintiff TSCHA and Plaintiff Eugene Burden, Sr. was
TSCHA Board Chairman. The purpose of the 501(C)(3)(1) corporation was to provide meals to qualified
citizens through a federal grant directed by the Defendants South Carolina Department of Education
(SCDE). The Plaintiffs brough the suit against the Defendant South Carolina Department of Education
(SCDE), the Defendant Ronald Jones who was an employee of SCDE and Defendant Shirley Jenerette

who was a former employee of TSCHA where she was employed from 2013 to September 2017.

While employed at Plaintiff TSHCA, it was her job to assist Burden with operating the South

Carolina program. The Defendant SCDE conducted an audit administrative review of records of Plaintiff
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TSCHA. The Defendant Jenerette was specifically instructed by the Plaintiff Jacqueline Burden not to be

present during the review and audit in September 2017.

The Defendant SCDE conducted its audit and review of record keeping by the Plaintiff TSCHA on
August 30, 2017, Plaintiff TSCHA reimbursement claim for August 2017 was withheld by Defendant
SCDE. Later the Defendant SCDE completed a more extensive audit and review of the TSCHA records and
barred all the Plaintiffs from the participation in the Summer Food Services Program (SFSP). The
Plaintiffs timely filed for an appeal. A hearing was conducted by the Defendant SCDE on 01/29/2019 to
03/05/2019. The Hearing Officer of Defendant SCDE issued its final order date of 03/12/2019, upholding
the penalties of $654,779.18 thar the Plaintiffs had to repay. No appeal from that order had been taken

to any administrative law judge or any Common Pleas Court.

Defendant Jenerette would like to state that the Summons and Complaint was filed on
03/03/2021. That the Defendant Jenerette was served with the Summons and Complaint in June 2021,
and she also filed an answer with the Court on 07/18/2021. Since the date the Plaintiffs have not served
the Defendant Jenerette with any type of Interrogatories, Request to Produce or Request got
Admissions. Nor has the Defendant Jenerette been served with any notice to have her deposition taken
or any depositions taken. Plaintiffs failed to file a Summons and Complaint upon the Defendant

Jenerette within 3 years as required by law, hence should be barred from moving forward.
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1.

2.

LAWS

State of Limitations

The Plaintiffs went over their allotted time to file their civil conspiracy case against the
Defendant Jenerette because this is barred by the statue of limitation. See South Carolina
Code of Laws 15-30(1) and 550(1). The Complaint alleges that Defendant Jenerette and
Jones conspired to take away Plaintiffs’ rights to administer the SFSP and the multiple
counties in South Carolina that the Plaintiffs list their right to service in August 2017. The
Plaintiff did not file their Summons of Complaint until March 3, 2021. The conspiracy claim is
thereby barred by the statue of limitations because it was not commenced within the 3

years from the date they received notice of the alleged injury.

Failure Exhaust Administrative Remedies

The Plaintiffs failed to exhaust their administrative remedies. Since the Plaintiffs are
required to exhaust administrative remedies as a matter of law, dismissal under South

Carolina SRCP 12(b)(6) for failure to state a claim is proper. Unisys Corp vs. S.C. Budget

and Control Board 346 S.C. 158, 551 S.E. 2" 263 (2001).

The Hearing Officer of Defendant SCDE rendered the decision against the Plaintiffs. The
Plaintiffs failed to appeal that decision. Thus, Defendants SCDEs’ unappeased rulings are

the law of the case, Shirley Iron Works, Inc. vs. The City of Union, 403 SC560, 743 S.C. SE

778 (2013).
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3. PLAINTIFFS HAVE FAILED TO ASSERT A MERITORIOUS CLAIM

Given the fact that Plaintiffs have engaged in no discovery, nor have they taken any
depositions, Plaintiffs cannot support their claims for civil conspiracy against Defendant
Jenerette. See S.C. Codes of Laws, Rule 56(b).

Plaintiffs have failed to produce any evidence showing the Defendant Jenerette

participated in a civil conspiracy with anyone.

AHammond A. Beale
SC Bar No.: 599
791 Greenlawn Drive, Suite 2
Phone: 803-783-4570
Fax:803-776-7862

Columbia, South Carolina
September /& , 2022
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STATE OF SOUTH CAROLINA
AFFIDAVIT

COUNTY OF RICHLAND -

CIVIL CASE NO: 2021-CP40-01000

PERSONALLY appears before me Shirley Jenerette who, being duly sworn, deposes and

says:

\
1. That she is a named defendant in the lawsuit brought by the Plaint@e School of Hope

Christian Academy, Jacqueline McKie Burden and Eugene Burden, Sr.

2. That Plaintiff School of Hope was a nonprofit 501(c) (3) corporation and Plaintiff
Jacqueline Burden was the Chief Executive Officer and the Plaintiff Eugene Burden Sr.

was the Board Chairman of the Corporation.

3. The Defendant Jenerette was employed by the Plaintiff School of Hope from 2013-2017.
Her job duties included assisting Plaintiff Burden in receiving and reviewing records of
meals served to school children. That she performed her duties as directed by the Plaintiff

Burden and at all times-maintained the records of the meals served.
4, At no time did she have any conversations with the Defendant Ronald Jones, having

never met Jones and states that she never entered into a civil conspiracy with Jones nor

anyone else employed by the Defendant SCDE.
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5. That she was served with a Summons of Complaint in June 2021.That the Summons
Complaint was filed with the clerk on 3/3/2021. That Plaintiffs knew of the lack of
properly supported paperwork to support the number of meals served to school age
children served up through August 2017, because the Defendant SCDE notified the
Plaintiff of an audit of their records. Hence, the Plaintiffs had to file a Summons

Complaint within 3 years of August 2017 but did not file until March 2021,
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Shirley Jepigefte

Sworn to me before me this /¥~ day of _&ﬁ_, 2022,

A —

Notary Public for South Carolina
My Commission expires: J)8/23
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' STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND Case No.: 2021-CP-40-01000

THE SCHOOL OF HOPE CHRISTIAN
ACADEMY, JACQUELINE MCKIE
BURDEN AND EUGENE BURDEN, SR.

N’ N ma e umnt S S ' e gt mt? “wamtt ot “wagt “est’ “astt

Plaintiffs, v
ANSWER OF e

vs. ° SHIRLEY JENERETTE . & & = Z-
SOUTH CAROLINA DEPARTMENT- bR Y R
OF EDUCATION, RONALD J | o oM =2
AND SHIRLEY JENERETTE; " L= e
Defendants. mE E OO

) o O - %

Y e }

T
The defendant, Shirley Jenerette, answering the complaint of the plaintiffs herein

would respectfully show:

FOR A FIRST DEFENSE

1. That the defendant denies each and every allegation of the complaint not
hereinafter spegijically admitted, qualified or explained.

2. That the defendant admits the allegations set forth in Paragraphs 1, 2, 3

| and 4 of the complaint.

3. That the defendant is without sufficient information of knowledge to form a
belief as to the truth of the allégativons set forth in Paragraph 5 of the
complaint and, therefore, defendant denies same.

4, That the defendant admits the allegations set forth in Paragraph 6 of the
complaint. |

d. That the defendant is without sufficient information or knowledge to form a

belief as to the truth of the allegations set forth in Paragraphs 7, 8, 9, 10,
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10.

11.

12.

11,12, 13, 14, 15, and 16 of the complaint and, therefore, denies same

and demands strict thereof.

That the defendant would res‘pectfully show that no response is required
from her to the allegations set forth in Paragraphs 17, 18, 19, 20, 21, 22,
23, 24, 25, 26, 27, and 28 of the complaint since these allegations do not
apply to this defendant.

That the defendant would respectfully show that no response is required
to Paragraph 29 of the complaint.

That the defendant is without sufficient information or knowledge to form a
belief as to the truth of the allegations set forth in Paragraph 30 of the
complaint and, therefore, defendant denies same and demands strict
proof thereof. |

That the defendant denies the allegations set forth in Paragraphs 31, 32,
33 and 34 of the complaint.

FOR A SECOND DEFENSE

That the defendant incorporates the allegations of the First Defense above
as fhlly as if repeated verbatim here.

That thé defendant would respectfully show that the complaint fails to
state a cause of action upon which any relief may be granted.

That the defendant pleads the failure to state a valid cause of action as a

complete bar to the within action.
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FOR A THIRD DEFENSE

13.  That the defendant incorporates the allegations of the First and Second
Defenses above as fully as if repeated verbatim here.

14.  That the defendant would respéctfully show that the plaintiffs have failed
to file the within action within the applicable statute of limitations and the
defendant pleads the failure to file within the statute of limitations as an

affirmative defense and as a complete bar to the within action.

‘WHEREFORE, the defendant having fully answered the complaint of the plaintiff,
herein prays that the said complaint.will be dismissed with prejudice and cost, and for

such other and further relief as this court may deem just and proper.

Shirley Jenerett

Pro Se

184 Palmetto Park Circle
Columbia, South Carolina 29229

Columbia, South Carolina

Dated: "IP( !;Ll
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STATE OF SOUTH CAROLINA ) RICHLAND COUNTY COURT OF
COMMON PLEAS
COUNTY OF RICHLAND ) DOCKET NO. 2021-CP-40-01000

THE SCHOOL OF HOPE CHRISTIAN ACADEMY )
Plaintiff, )

versus )
)

SOUTH CAROLINA DEPARTMENT OF EDUCATION )
Defendant. )

HEARTING
BEFORE THE HONORABLE R. LAWTON MCINTOSH

DATE: February 13, 2023
TIME: ol
LOCATION: Richland County Court of Common Pleas

TRANSCRIBED BY: Natasha Barrientos

LEGAL EAGLE
Post Office Box 5682
Greenville, South Carolina 29606
864-467-1373
depos@legaleagleinc.com
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APPEARANCES:

RICK PIERCE, ESQUIRE

Howser, Newman, & Besley

1508 Washington Street
Columbia, South Carolina 29201

Attorney for the Plaintiff,

LISLE TRAYWICK, ESQUIRE
Robinson Gray Stepp & Laffitte, LLC
2151 Pickens Street, Suite 500

Columbia, South Carolina 29201

SARAH FRIERSON, ESQUIRE
Robinson Gray Stepp & Laffitte, LLC
2151 Pickens Street, Suite 500

Columbia, South Carolina 29201

PAGE KALISH, ESQUIRE
PMK Law

3104 Devine St.
Columbia, SC 29205

Attorneys for the Defendant
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THE COURT: All right. This appears to have a Motion
to Dismiss. Motion to dismiss, or the alternate to strike.
There's two of those. All right. We have everybody that we
need to be present here this morning?

MR. KALISH: It appears so, Your Honor, Paige Kalish
here for Shirley Jeanette (ph), who's one of the defendants.

MR. TRAYWICK: And Lisle Traywick here on behalf of the
Department of Education, along with Sarah Frierson.

THE COURT: Yeah, I need you to speak up, Mr. Traywick.

MR. TRAYWICK: Yes, sir. 1I'll check my audio.

THE COURT: All right, very good.

MR. PIERCE: Then Rick Pierce here for one of the
defendants, Ron Jones (ph), who at the time was an employee
of the Department of Education.

THE COURT: All right. And you're Ms. Frierson?

MS. FRIERSON: Yes, sir, Your Honor. Sarah Frierson
with Lisle Traywick on behalf of the Department of Education.

THE COURT: Okay. Now, am I missing something? Who's
representing The School of Hope?

MR. TRAYWICK: I believe Mike Duncan, and I see him on.

THE COURT: Okay. Just y'all bear with me, State. 1Is
Mr. Duncan, 1f you're on, would you hit start video and
unmute? I can see you, Mr. Duncan.

MR. DUNCAN: Can you see me?
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THE COURT: Yeah, if you would pull your —-- your camera
a little bit more. There you go. All right then, Mr.
Duncan, you represent the plaintiff from this matter?

MR. DUNCAN: Can you hear me okay? I can see you.

THE COURT: I can see you and hear you. Go ahead.
Would you keep -- for some reason your camera keeps -- just
getting the top part of your face. Can you move it so you're
-— there you go. Right there. 1It'd be perfect if you could
keep it there. All right. ©Now, Mr. Duncan, can you —-- if
you would unmute yourself. Okay. Okay. And you having
trouble --

MR. DUNCAN: I was hearing fine before, but I'm having
a little trouble here. Let me see if I can get my audio.

THE COURT: All right, well I tell you what, let's do
this, Mr. Duncan.

MR. DUNCAN: That's hundred percent better.

THE COURT: All right. And you can hear me okay?

MR. DUNCAN: I can hear you fine.

THE COURT: All right. ©Now, for anyone who is not
actually speaking, I'm going to ask that you mute yourself
and when it comes time to speak, go ahead and unmute. All
right? And that would include you, Mr. Duncan. So we have
from everybody's perspective, everyone we need here this
morning, is that correct? All right. All right. The first

one I have, it's a motion to dismiss. Is that Ms. Frierson,
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is that yours?

MS. FRIERSON: Your Honor, we have a motion to dismiss,
or in the alternative to strike. I believe Mr. Kalish for
Defendant Jeanette is first on the roster, but we actually --
we filed our November 10, 2021.

THE COURT: Well, I'm glad to hear Jeanette's Counsel,
go —-- go there and go in order.

MR. KALISH: Judge McIntosh, please the Court. Paige
Kalish here on behalf of Shirley Jeanette. Judge, what we
have today is a motion to dismiss the claim against Ms.
Jeanette. Ms. Jeanette was an employee of the plaintiff,
School of Hope between the period of time of 2013 to 2017.
And in their complaint, they say that Ms. Jeanette was
employed by —-- for several years by The School of Hope, and
The School of Hope was involved, as you have seen in the
memoranda in a summertime feeding programs for students of --
of the school district.

And what they allege against Ms. Jeanette is that she
was involved in some type of civil conspiracy with Mr.
Pierce's client, Mr. Jones. Your Honor, the -- the basis for
the motion to dismiss is that, quite frankly, the plaintiffs
have missed their opportunity because they failed to file and
serve their complaint within the statute of limitations. And
if we look at this case and look at the papers that have been

filed, Ms. Jeanette worked for The School of Hope between
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2013 and 2017, as I previously stated.

And it's during that this time that they allege that
Ms. Jeanette failed to be on site for The School of Hope, and
there was some sort of audit that was performed by the
Department of Education regarding this feeding program and
who was being fed and -- and how much money was being spent
to ultimately decide how much The School of Hope should be
paid back.

Your Honor, any case or claim that The School of Hope
would have against Ms. Jeanette for a conspiracy type claim
should have been filed no later than the year of 2020. And
in fact, this complaint was not filed until March of 2021,
and Ms. Jeanette was served in June of 2021.

Essentially what they state against Ms. Jeanette, it
says that Defendant Jones was working with Defendant Jeanette
to make her a sponsor for the Summer Food -- Food Service
Program. Defendant Jones and Jeanette were discussing her
taking over sites where The School of Hope was the sponsor.
Defendant Jeanette was seeking these sites while employed by
The School of Hope and thereby breached her duty of loyalty
to The School of Hope.

Your Honor, if a conspiracy and if we take these facts
as pled by the plaintiff is true, and we certainly have to do
that for the purposes of this motion, Ms. Jeanette, if she

conspired at all, would've had to have conspired during her

89





10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

period of working for The School of Hope. Any time after
that, as you're well aware, a person is certainly allowed to
compete against or compete for contracts against a former
employee, barring any allegation or any facts that show that
she had some type of -- sorry, contract which allowed -- did
not allow a non-compete clause or anything of that nature.
And that has not been pled in this case, Your Honor.
So in order for the conspiracy to exist, Ms. Jeanette
would've had to have been employed by The School of Hope and
been conspiring against them at that time. Otherwise, the
civil conspiracy claim must fail and certainly the statute of

limitations for filing a claim against Ms. Jeanette has

passed.

THE COURT: Well, let me -- let me ask you this,
counsel. Your motion is filed pursuant to Rule 12B6, is that
right?

MR. KALISH: That's correct, Your Honor.

THE COURT: And so my Jjob is to look at the summons and
complaint, is that right?

MR. KALISH: That's correct, Your Honor.

THE COURT: In the summons and complaint, and I don't
have it before me right now, do they allege the dates that
you maintained that this defendant worked at the school?

MR. KALISH: They don't allege the dates, Your Honor,

but I'll -- if I could share the screen with you, I'm happy
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to show you. Are you able to see this, Your Honor?

THE COURT: I'm.

MR. KALISH: Okay. This is paragraph 12 and I have
highlighted the relevant portion. This is filed with the
Court and it says that the hearing, it became clear to the
DOE and that the DOE and Defendant Jones were working with
defendant Jeanette to make her a sponsor for the Summer Food
Service Program. Defendants were discussing her taking over
sites where the TSH -- TSHCA, which is The School of Hope,
was the sponsor.

Defendant Jeanette was seeking these sites while
employed by the TSHCA and thereby breached her duty of
loyalty. And -- and looking at that, this would'wve had to
have occurred during the time that she worked for them, Your
Honor.

THE COURT: That's fine. And I hear that and -- and --
but I'm looking at the standard in which I have to look at
it, and that is assuming that the -- the well played
allegation is being true, that I can make this determination
that it fails the state of claim upon which relief can be
granted for the reason that she -- that the statute of
limitation has expired.

MR. KALISH: Yes, sir.

THE COURT: What in the complaint shows me that she was

no longer working or that the statute would've expired by the
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10
time this was filed?

MR. KALISH: Well, Your Honor, the -- I beg the Court's
indulgence for just a moment.

THE COURT: Yes, sir.

MR. KALISH: Your Honor, there are two -- in the
summons of complaint, and -- and I know that in the motion to
dismiss, it was filed prior to me taking over the -- the
case. There was an affidavit that was attached, and if this
motion must be converted to a motion for summary judgment for
the proposition about when she was employed, the affidavit
states when she was employed.

However, Your Honor, we can also look at in the Civil
Conspiracy charge itself, it talks about the claims that were
filed in August of 2017 by The School of Hope to the
Department of Education in order for them to be compensated
for that. And that's the issue that we're here before the
Court, which are these being compensated for feeding children
in the summertime. And that is paragraph 31.

In addition, Your honor, of the summons of complaint --
in addition, Your Honor, there is a statement in paragraph 11
of the summons of complaint that says Defendant Jeanette did
not provide assistance to plaintiffs in production of
documentation of the feeding program. And so if we allege
that, or if we assume that she was not providing assistance

and possibly conspiring, this would've been at the latest of
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September of 2017 when they were undergoing the audit as
alleged in their summons a complaint.

THE COURT: Mr. Duncan?

MR. DUNCAN: Thank you, Your Honor. May I please
Court? Your Honor, my first position in regard to Ms.
Jeanette's motion is that she waived the ability to present a
Rule 12 motion by filing an answer, I think a pro se answer
in July of 2021. I was never served with that document, but

her prior counsel, Mr. Hammond Bill (ph), who has now passed

away filed a motion -- filed this 12B motion in September of
2022 -- excuse me. September, 2021, sorry.
Filed a 12B motion September -- no, it is September 16,

2022, entitled Amended Motion to Dismiss, which references an
answer being filed on July 18, 2021. And again, I would
submit -- respectfully submit that any right to waive -- to
raise a 12B type motion was waived when she filed a response
to pleading.

But furthermore, we would respectfully disagree with
Mr. Kalish's statements in regard to the statute of
limitations, given the findings made at a hearing that the --
the documents attached to the DOE motion to dismiss, it's an
exhibit -- hearing officer's exhibit from a hearing that was
held in March of 2019.

And again, we would respectfully submit that we weren't

aware of the extent of Ms. Jeanette's activity until her

923





10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

12
testimony at the hearing that was held the first week of
March of 2019.

THE COURT: Mr. Duncan, are you referencing these
documents that the department has filed in defense of this
motion? In other words, are you going —-- are you going to
treat this as a 12B or a motion for summary judgment?

MR. DUNCAN: Well, as to Ms. Jeanette, I would
respectfully attempt to limit it to the Rule 12B. I think in
the ---

THE COURT: If you're -- if you're referencing
documents somebody else filed, you're asking me to look at
things beyond the pleadings, are you not?

MR. DUNCAN: Yes sir, Your Honor.

THE COURT: All right, sir, so the question is, I'm
glad to look at them, and I have, quite frankly, but I, you
know, I'm -- I'll limit my -- my analysis under 12B or we can
do it on summary judgment. Either way is fine with me.

MR. DUNCAN: Well, Your Honor, I think given -- given
where we are in the sense of the other motions, it's
difficult to, you know, read it for one defendant and not --
and put it out of your mind. So I --— I'm -- I'm not —-- I
don't object to treating it as a motion summary Jjudgment.

THE COURT: Good. Thank you very much. Everybody else
have any objection to me proceeding as a summary judgment

motion? Very good. All right. Anything else from
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Jeanette's counsel?

MR. KALISH: No, Your Honor.

THE COURT: Okay. And who's next up?

MS. FRIERSON: Me, Your Honor. Sarah Frierson, the
Department of Education.

THE COURT: Okay, Ms. Frierson, be glad to hear from
you.

MS. FRIERSON: Thank you. I want to provide a little
bit more factual background for you. From 2012 to 2017, the
plaintiffs participated in the summer food service program,
which is funded by the Department of Agriculture. And in
South Carolina, it's actually just administered by the
Department of Education. Previously the Department of Social
Services.

And through the program, the plaintiffs were to provide
meals to low income students during the summer months who
could not get meals outside of school. 1In September, 2017,
the Department conducted an administrative review, an audit
of the School -- School of Hope's participation in the
program.

And in this audit, it discovered numerous record
keeping issues and systematic failures to comply with not
only the contract with the department, but also state and
federal regulations governing the program. So based on these

failures it resulted in numerous unsubstantiated and
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unsupported claims for reimbursements for meals.

On February 14, 2018, the Department notified
plaintiffs that it was terminating participation in the
program and also that it was denying their August, 2017
reimbursement claim. Now, the Department conducted a
subsequent review of that, and on August 30, 2018, they
issued a serious deficiency determination to The School of
Hope. And in that they affirmed the termination and then as
well as the denial of the August, 2017 claim reimbursement
and also imposed fiscal penalties in nearly $700,000 against
the plaintiffs.

So they -- the plaintiffs appealed that internally
within the department to a hearing officer, and the hearing
officer conducted four days of a hearing in early 2019. And
on March 12, 2019, the hearing officer issued the final order
and made numerous findings and legal conclusions against the
plaintiffs, and also determined that the denial of the
August, 2017 reimbursement claim was proper as well as the
imposition of sanctions against the plaintiffs.

So that appeal occurred, and then, the final order in
March 12, 2019, plaintiffs that comes to our case, sued the
department as well as the other defendants on March 3, 2021.
Now, this was almost three years after the final order -- I
mean two years after the final order, and three years after

all of this had occurred. So that brings us to our motion
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today. And I will note that we again filed this motion on
November 10, 2021, and plaintiffs had have yet to respond to
that motion at all.

First, there are a few procedural issues with
plaintiff's complaint. The breach of contract statute of
limitations is three years, and their breach of contract
claim is based on the denial of the August, 2017
reimbursement claim. And plaintiffs were well aware on
February 14, 2018, that the Department was denying that
reimbursement claim. So even though they're aware on
February 14, 2018, they still did not file this action until
March 3, 2021, which is clearly outside the three year
statute of limitations.

And then, they still didn't serve the department until
over seven months later on October 11, 2021. So this is
clearly -- the breach of contract claim is clearly barred by
the statute of limitations. And also on that front, the
defamation claim is also barred. The defamation statute of
limitations is two years. And the defamation claim is based
on comments and statements that were made during the
administrative appeal process. And that was in early 2019,
so January and February, 2019.

But again, the complaint was not filed until March 3,
2021, and then, not served until October 11, 2021. Clearly

outside the two year statute of limitations period for
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defamation as well. And then, the last, on the procedural
issues with the complaint, the plaintiffs failed to exhaust
their administrative remedies. They -- although they
appealed internally to the -- with the department, they did
not appeal that final order to the ALC or then on throughout
the judicial system.

Based on this failure to exhaust their administrative
remedies, the final order is also now the law of the case.
And as Your Honor has already discussed, if we want to
convert this motion into one for summary judgment, that's
fine with us. But we submit that your -- Your Honor doesn't
have to, if it doesn't want to, the Court can take judicial
notice of the final order under DOE versus Bishop -- Bishop
of Charleston. So on demerits -- Yes, Your Honor?

THE COURT: ©No, go ahead.

MS. FRIERSON: Okay. So on demerits because the final
order is the law of the case, all of the factual findings and
legal conclusions in the order are binding on the plaintiffs.
And on the breach of contract claim, it completely undercuts
their -- their claim. And essentially it actually finds that
they themselves, the plaintiffs breached a contract with the
Department.

So the -- the hearing officer found that the plaintiffs
failed to comply with duties imposed by the federal

regulations and its contracts with the Department. This is
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clearly showing that the plaintiffs were the ones who
breached the contract and not the Department. And so
whatever the Court would like to -- to call it, raise

judicata, claim preclusion, issue preclusion, whatever the

Court would like to call it, those claims are -- they cannot
be re-litigating in this court. Plaintiffs are bound by
those and their breach of contract -- contract claim fails

for that reason.

Also onto defamation, even though obviously the hearing
officer did not look at defamation, the factual findings and
legal conclusions in the order undercut any allegations that
these statements were false. The allegations that plaintiffs
allege are defamatory, are that funds have not been properly
applied and that plaintiffs have been guilty of violating
state and federal laws. The hearing officer clearly found
those to be true. And as we know, truth is an absolute
defense to defamation. They can't now come and say that
those claims are false whenever they did an appeal, the final
order holding those as true.

And also, Your Honor, even if they were false, the
Department can't be liable for tortious acts or tortious
statements of its employees during the course of and scope of
its employment. That's statute 1578.6017.

And finally, I won't give any commentary on the civil

conspiracy claim. We do not believe that the plaintiffs have
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actually alleged that claim against the department to the
extent that they did, that claim is also barred by Section
1578.6017. So, Your Honor, we ask that the Court dismiss the
complaint. We understand that we're here on a motion to
dismiss or a motion for summary judgment, but if there were
ever a case —-- a complaint that needs to be dismissed under
that step -- rule, this is one of them. Thank you.

THE COURT: Thank you, ma'am. All right, Mr. Duncan?

MR. DUNCAN: Thank, your honor. Your Honor, the -- the
complaint is filed on behalf of ---

THE COURT: I can't hear you, Mr. Duncan.

MR. DUNCAN: Oh. I think I -- can you hear me now?

THE COURT: If you could get a little bit closer to
your microphone. I think that's the problem.

MR. DUNCAN: All right, sir, that any better?

THE COURT: A little bit. That's fine. And I'm sorry
to do that to you.

MR. DUNCAN: That's all right. That's all right. 1It's
technology. Your Honor, this complaint is filed on behalf of
The School of Hope Christian Academy and two individuals,
Jackie Burden (ph), Jackie Mackey Burden (ph), and Eugene
Burden (ph). And quite frankly, as indicated in the
attachment, the order that the Department of Education as
attached, and as referred to -- as Ms. Frierson referred to

you'll note at page 4 of that order that there's an FBI agent
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present during the hearing, throughout the course of the
hearing, four days of testimony.

And at the time the FBI had seized records from The
School of Hope Christian Academy in September of 2017 and
didn't return those records until February, 2020. Your
Honor, quite frankly, my primary practice at this -- at this
time and over the last 25 years, been criminal defense and I
was hired in regard to that criminal investigation. And
again, quite frankly, you don't call up the FBI and say how
you guys doing on that investigation or somebody at the US
Attorney's Office and say, you know, what do you think about
the investigation you're doing into my client?

But after hearing four days of testimony and conducting
-- and again, I don't know what investigation was conducted
by the FBI after that, they didn't talk to Ms. -- Ms. Burden
or Mr. Burden after the hearing in 2019, but ultimately in
February of 2020, records were returned and we filed a
lawsuit within a year or just past a year after those records
were returned and we could find out what was -- what was
going on.

And what has been alleged in the complaint is that Ms.
Jeanette what -- while working for our school -- and I call
it school, it's a feeding program, School of Hope Christian
Academy, while Ms. Jeanette was an employee, she was working

with employees of the Department of Education, specifically
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Mr. Jones is the information we have to get sites that take
over sites that Ms. -- that The School of Hope had been
serving.

And again our complaint refers to a huge increase at
the request of the Department of Education in the summer of
2017, where we went from serving about 50 -- 50 to 60 sites
to serving 150 sites. And again, quite frankly, we -- our --
The School of Hope was administratively overwhelmed, made
worse by their internal employee who was not working, was
demonstrating a lack of loyalty and was working against them
by the end. And again, that's -- that's our allegation.

Your Honor, I can - I -- I apologize about the service
of the complaint. Ms. Frierson makes a good point about the
service of the complaint. And again, your honor, I -- I have
to say that is on me and a family situation that was going
on. We were in the midst of moving at that time. But more
significantly, my wife's mother died of cancer in 2021, and

my wife's brother developed a brain tumor and ultimately died

of cancer in 2022. And I -- I just lost track of when the
documents had they -- they had not been served.

We served Ms. Jeanette in June of 2021, and I -- I
thought I -- we had handled getting service on the Department

of Education and Mr. Jones, and it turned out we had not done
that and didn't take place until the fall of 2021. And

again, that's -- and is on me on the -- on the service issue.
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But I strongly dispute the statute of limitations issue given
the presence of an FBI investigation. And we didn't know

where we stood until the hearing officer's decision in March

of 2019 in regard to what our loss was, what -- what was
going on. I mean, what had gone on internally at The School
of Hope.

And again, Your Honor, even if there was some raised
judicata problem, collateral estoppel problem as to The
School of Hope Christian Academy, the individual defendants I
submit would not be bound by that. They were not a party to
the Department of Education finding, as I understand it. And
-- and they're the ones who are damaged, their reputations.
And certainly the criminal investigation would've impacted
the individual defendants, rather than The School of Hope
Christian Academy, or I guess -- I guess The School of Hope
Christian Academy could have been fined, but they couldn't
have been locked up for, you know, criminal activity. Thank
you.

THE COURT: All right. Ms. Frierson, any response,
quickly?

MS. FRIERSON: Yes, Your Honor, just briefly. On our
statute of limitations argument, we're certainly give our
condolences to Mr. Duncan for those family issues. We
believe our statute of limitations argument is sound. And

even 1f the file -- the service outside -- was outside the
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120 day period, the complaint was still not filed within the
statute of limitations.

The statute begins to run when you're on notice of a
claim, not whenever your claim is fully developed or when
you've been able to discover everything to support your
claim. But even on other grounds, we've given, your honor,
numerous other grounds on which to dismiss this complaint,
the final order is binding on both The School of Hope and the
individual plaintiff burdens. I'm looking at a final order
right now, and in the last paragraph it talks about that the
deficiency determination was against The School of Hope.

Eugene Burden and Jacqueline, her last name is Mackey
then, but Jacqueline Mackey Burden, they also testified at
the final, at the hearings. And I mean, it's their company.
They're the ones who run the company, and they're the ones
who are ultimately responsible for all of its deficiencies.

I think that's all, Your Honor, thank you for hearing us
today. And we ask on any of the grounds that we submit that,
Your Honor, dismiss the plaintiff's complaint.

THE COURT: All right, thank you. Next would be Mr.
Jones motion to dismiss judgment on the pleadings.

MR. PIERCE: Thank you, Your Honor. Again, Rick
Pierce, on behalf of Mr. Jones. I'm going to try to be very
brief because about 90 percent of the argument Ms. Frierson

just made we're adopting. Mr. Jones at the time was the
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director of the Office of Health and Nutrition. He

essentially ran this program from the Department of

Education. So most of the grounds that she just gave are our
grounds.

Statute of limitations -- the two causes of action
against Mr. Jones were the defamation civil conspiracy. I'm

incorporating the statute of limitations argument on the
defamation being two years. Again, all of these actions
essentially rise out of the tort claims, acted as an action
against the governmental entity or representative, which is
that governed 15-78-10, which governs or gives a two year
statute of limitations. It's very clear from what the --
Your Honor just heard that the summer of 2017 essentially, or
the activities is a nexus of where these claims even though
we disagree with the claims, are allegedly based on, we also
incorporate the failure to exhaust the remedies.

Something that Mr. Duncan just said that I completely
disagree with, he said something to the effect of individual
defendants are not protected by any sort of race judic count.
And -- and that is just not accurate. Every communication,
every activity that Mr. Jones had anywhere or within the
facts of this case, when his official duties as a director of
the Office of Health and Nutrition. And agreeing with Ms.
Frierson that the final order should be at our position, it

should be considered as part of this motion to dismiss.
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Some of the highlights, Your Honor, from a 19 page
order on page 17, some of the findings the evidence presented
leaves no question, The School of Hope failed to maintain
accurate records substantiating their claims for
reimbursement. Next paragraph on page 17, there's clear and
convincing evidence, daily meal count forms are being
altered. Presence of altered records presents more serious
concerns of a criminal nature, however they're addressed
outside of this context.

The very last page, page 19, in addition, there's
substantial evidence that fraudulent claims are being
submitted for payment. Mr. Jones says a legal duty to do his
job to conduct the audits. All that clearly is in the
statute, but again, these issues have been ruled upon already
and there was no appeal from that final order per South
Carolina Code 1-23-380.

Again, we adopt the argument that she just made on
defamation about truth being an absolute defense. We've
raised issue of privilege when a government official's doing
their job. That's clearly in the memo that we've set it out.
Adopt some of Mr. Kalish's argument on the civil conspiracy,
the allegations, his client, my client somehow conspired.
Some of the -- the questioning back and forth, Your Honor,
was asking about the dates of employment and such and -- and

of course taking the pleading as true with what they are
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alleging.

Paragraph 31 on page 7 of the complaint clearly says
plaintiff went through the appropriate administrative
channels for claims that were filed August, 2017. And then,
the -- the rest of that paragraph, I believe was -- was read
into by Mr. Kalish. Point being is a clear, reasonable
reading of that paragraph would say that any sort of action
started in August, 2017 complaint of course was not filed
until March of 2021, and our client was not served until
October 18th, I believe about seven days after the Department
of Education of 2021.

In additional grounds that I would argue under the
Claims Act 15-7870 subsection A, naming a governmental
employee is improper unless they're not acting within the
scope of the official duties. Again, everything according to
clear the complaint Mr. Jones did, was within his official
duties or the other exception is actual fraud, actual malice
attempt to harm or crime like Moral turpitude. Pretty bad
stuff, Your Honor.

But again, all of the allegations have been ruled on in
this final order. The statute is run addition just being
completely false, but taking the complaint in light most
favorable to the plaintiff, even assuming all that, they
didn't exhaust the remedies, they didn't file time.

And then, finally, I can't recall Mr. Frierson --
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excuse me, Mrs. Frierson mentioned this the complaint itself
asked for pretty ridiculously high sum of, I believe it's
like $30 million or something to that effect. Court Claims
Act obviously has 300,000, 600,000 limits with no punitives.
If nothing else, Your Honor, we'd ask that -- that prayer for
relief be stricken. Other than that, just sort of adopting
some of the details of the arguments we made from Ms.
Frierson as contained in our motion. Thank you, Your Honor.

THE COURT: All right. Thank you Mr. Pierce. Mr.
Duncan?

MR. DUNCAN: Thank you, Your Honor. Your Honor, as to
-- as to Mrs. -- Mr. Pierce's client, I -- looking at --
looking at our complaint and recalling what we learned at a
hearing, and the hearing was in the spring of 2019 leading
March of 2019. And that's -- we continued to get information
that Mr. Jones was making statements, negative statements
about Ms. Mackey and Mr. Burden to members of the community
at that point in time.

So in March of 2019, and that's what our complaints --
allegations are, not back, just when they were doing --
conducting an audit and getting the records, but up through
and including 2019, that negative statements were being made.
And again, we would -- we would submit that not all of those
would've been in his official capacity. He certainly learned

of The School of Hope Christian Academy and Mr. Mackey and
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Mr. Burden in his capacity as an employee of the Department
of Education.

But his comments were made individually. And what -- I
-— I think Mr. Pierce took issue with the statement, I -- I
was referring to the plaintiff's not being subject to, you
know, plaintiff's burden in Mackey not being subject to the
collateral estoppel. I -- if I said something in that regard
about Mr. Jones, that was made in error, I didn't -- I didn't
intend to say that in response to Ms. Frierson's argument.
But in any event, we would respectfully submit that the
statute of limitations had not run on the defamation or
conspiracy claims given comments made by Mr. Jones into and
through the year 2019. Thank you.

THE COURT: All right, thank you, sir. All right, any
brief reply, Mr. Pierce?

MR. PIERCE: Just briefly, and again, you know, family
situation, very sorry about that. But again, the statute
does require them to be served than 120 days. And to repeat
a point I made earlier, truth is a defense and I just gave
some highlights of that order. There's a lot more in there.
Even assuming comments were made, which were not, we're
certainly denying clear reading of the final order, shows
findings that the hearing officer made. They're undisputed
or -- or un appealed. And I think that there are the law and

there are the findings that we're bound by.
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THE COURT: Thank you, sir. All right. I'm going to
go back and look at this again and I'll give you my order
soon as I have opportunity to do that. Okay, sir.

MR. DUNCAN: Thank you.

THE COURT: Thank you. Thank you ladies and gentlemen.
Take care.

MS. FRIERSON: Thank you, Your honor.

MR. PIERCE: Thank you, Judge.

THE COURT: All right, that concludes this morning
hearings. It's about 10:59. We'll back on if my reading of
the -- the rosters right at 2:00 o'clock on the Bower case.
All right, thank you.

(THERE BEING NOTHING FURTHER, THIS HEARING CONCLUDED AT 10:59

A.M.)
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STATEMENT OF ISSUES ON APPEAL
1. DID THE CIRCUIT COURT JUDGE ERR IN GRANTING SUMMARY JUDGMENT
TO ALL THREE DEFENDANTS UNDER THE LAW OF THE CASE DOCTRINE?

2. DID THE CIRCUIT COURT JUDGE ERR IN APPLYING THE PRINCIPLE OF
COLLATERAL ESTOPPEL AND FINDING THAT APPELLANTS WERE BOUND BY THE
LAW OF THE CASE DOCTRINE THROUGH AN ADMINISTRATIVE ORDER?

STATEMENT OF THE CASE

Plaintiffs/Appellants The School of Hope Christian Academy (School of Hope),
Jacqueline McKie Burden and Eugene Burden filed an action against
Defendants/Respondents South Carolina Department of Education (“the Department”),
Ronald Jones, and Shirley Jenerette. The Plaintiffs alleged a cause of action against the
Department for breach of contract. The individual Plaintiffs filed an action for defamation
against the Department and Ronald Jones. All three Plaintiffs alleged a claim of civil
conspiracy against Ronald Jones and Shirley Jenerette.

The School of Hope is a charitable corporation organized under the provisions of
Section 501 © (3) of the United States Code. The School of Hope operated a feeding
program for individuals (primarily children) throughout the State of South Carolina. The
feeding program was funded through a Federal grant that was under the umbrella of the
United States Department of Agriculture (USDA) and administered in South Carolina by
the South Carolina Department of Education. Jacqueline McKie Burden was the founder
and Chief Executive Officer of the School of Hope. Eugene Burden was the Board
Chairman of the School of Hope. Mr. and Mrs. Burden became husband and wife in
February 2020.

The three Defendants each filed Motions to Dismiss the Complaint although Ms.

Jenerette had filed a pro se Answer prior to filing a Motion to Dismiss through counsel. A
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hearing was held on the Motions through WebEx on February 13, 2023. Materials outside
the pleadings were presented to the Court at the WebEx hearing. The parties agreed that
the Motions would thus be treated as Motions for Summary Judgment. The Circuit Court
issued an Order on March 8, 2023 granting the three Defendants’ Motions for Summary

Judgment. Appellants then timely filed their Notice of Appeal.

STANDARD OF REVIEW

In reviewing a grant of summary judgment, the appellate court applies the same
standard as the circuit court judge under Rule 56 ©, SCRCP. Bovain v. Canal Ins., 383
S.C. 100, 105, 678 S.E.2d 422, 424 (2009). Summary judgment is proper if, viewing the
evidence in a light most favorable to the nonmoving party, there is no genuine issue of

material fact and the moving party is entitled to a judgment as a matter of law. Id.

EACTS

Jacqueline McKie Burden has a heart for serving children. That heart for service
led to her founding the School of Hope. The School of Hope is a charitable corporation
organized under the provisions of Section 501 © (3) of the United States Code. The
School of Hope operated a feeding program for individuals (primarily children) throughout
the State of South Carolina. The feeding program was funded through a Federal grant
that was under the umbrella of the United States Department of Agriculture (USDA) and
administered in South Carolina by the South Carolina Department of Education. Mrs.
Burden served as Chief Executive Officer of the School of Hope. Jacqueline met Pastor
Eugen Burden and asked him to join her organization. Eugene Burden thus became the

Board Chairman of the School of Hope. Mr. and Mrs. Burden became husband and wife
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in February 2020.

The School of Hope first became a sponsor in the feeding program in the year
2012 when the USDA program was administered in South Carolina by the South Carolina
Department of Social Services. USDA began using the South Carolina Department of
Education to administer the Summer Feeding Program in 2015. The School of Hope was
a model sponsor and operated efficiently in the Summer of 2015 and the Summer of 2016.
The good work that was being done by the School of Hope was recognized by the
Department of Education. Therefore, in early 2017, the Department of Education
approached the School of Hope because there was a shortage of sponsors and many
sites were lacking sponsors to feed the children. The School of Hope agreed to serve
approximately one hundred fifty sites in the Summer of 2017 which was triple the number
of sites that the School of Hope had served the previous summer. The Department asked
the School of Hope to serve approximately 12,000 children in 2017 but the School of
Hope did not have that capacity. (R. p. 52). The School of Hope did increase its service
by nearly three times the sites served and it served approximately 5400 children in the
Summer of 2017 (R. p. 52). The School of Hope operated shifts around the clock at its
Hopkins kitchen preparing thousands of meals each day (R. p. 52). The School of Hope
was overwhelmed with the number of sites and children being served. The number of
children being fed was so much larger than before that it was not possible for the School
of Hope to prepare and deliver the food and maintain complete records of the food being
delivered with the manpower that was in place.

The Administrative Order issued by hearing officer Malane Pike following four days
of testimony was relied upon exclusively by the Circuit Court in granting summary

judgment. The Appellants would point this Court to certain pertinent findings in Ms. Pike’s
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Order that are favorable to the School of Hope and support its claims. The School of
Hope certainly lived up to the spirit of the law in feeding children across South Carolina
as was demonstrated by the testimony provided at the four day hearing.

Important findings of fact to support the causes of action alleged in the Complaint
were made by Hearing Officer Pike related to former employee Shirley Jenerette. Ms.
Jenerette was hired by the School of Hope after retiring from the South Carolina
Department of Social Services where she had worked in the feeding program because of
her programmatic knowledge (R. p. 56 footnote). The Order further noted that numerous
witnesses testified that the meal count sheets were provided to Jenerette and the duties
that Jenerette described for herself were inconsistent with emails introduced into
evidence. (R. p. 56). Based on these findings of fact, the hearing officer concluded that
“although the truth and veracity of Jenerette’s testimony at the hearing is certainly
guestionable”, it was ultimately the duty of McKie and Burden to manage the program and
its employees”. (R. p. 64).

Testimony was presented by drivers, kitchen staff, managers responsible for
ordering food, site representatives, and a vendor representative to prove that food was
ordered, meals were prepared, and meals were delivered to the site. (R. p. 55). This
finding supports the Plaintiffs’ claims and certainly supports their compliance with the spirit
of the law.

Another crucial matter was a one sentence determination that “the presence of
altered records presents more serious concerns of a criminal nature, however, these
concerns are being addressed outside the auspices of this appeal” (R. p. 63). That
statement alludes to the fact that an FBI agent sat through the entire four days of the

administrative hearing. A year after the hearing, the FBI returned the records to the
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School of Hope just before the COVID pandemic. As noted at the hearing before Circuit
Judge Mclintosh, Appellants did not call the FBI to see how the investigation was going
but the return of its records was a good indication that the criminal investigation had ended
without any charges being levied against the School of Hope or the Burdens.

False statements were made by Ronald Jones to third parties (R. p. 20,
Paragraphs 22 and 23). A criminal investigation was recommended by a person or
persons within the Department of Education. The Plaintiffs/Appellants have reason to
believe that Ronald Jones was one of the people responsible for the initiation of the FBI’s
investigation. That investigation caused great strife to Mr. and Mrs. Burden for many
months.

Ms. Jenerette’s testimony was not found to be credible by the hearing officer. The
hearing officer ultimately held Jacqueline Burden and Eugene Burden responsible for the
actions and/or neglect of Ms. Jenerette while employed at the School of Hope. However,
the findings in Ms. Pike’s Order at pages 10 and 18 (R. p. 56 and R. p. 64) support the
claims alleged in the Complaint against Ms. Jenerette.

ARGUMENT
THE CIRCUIT COURT ERRED IN GRANTING SUMMARY JUDGMENT WHEN HE
APPLIED THE LAW OF THE CASE DOCTRINE TO PARTIES WHO WERE NOT
INCLUDED IN THE ADMINISTRATIVE CASE.

The Plaintiffs/Appellants brought this action following the favorable termination of
an FBI investigation against them. The Circuit Court Judge relied on the law of the case
doctrine in reaching his decision granting summary judgment to all three Defendants. The
Circuit Court stated that “an unappealed ruling is the law of the case” citing Shirley's Iron

Works, Inc. v. City of Union, 403 S.C. 560, 573, 743 S.E.2d 778, 785 (2013). The law of





the case doctrine applies to an order or ruling which finally determines a substantial right.
Id. Certainly, the Circuit Court Judge stated the law of the case doctrine as described by
the South Carolina Supreme Court. However, the Circuit Court erred in the application
of the doctrine. Here, the School of Hope, Jacqueline Burden and Eugene Burden alleged
defamation claims against the Department of Education and its employee Ronald Jones.
As with the prior Orders in Shirley’s Iron Works, the defamation claims were not
addressed by the hearing officer Malane Pike at all. “We also note that pleadings are to
be liberally construed, and the purpose of raising mode of trial issues at the earliest
opportunity is to place the opposing party on notice of the issues at stake in the
case.” Gates at Williams-Brice Condo. Ass'n v. DDC Constr., Inc., 418 S.C. 282, 792
S.E.2d 240 (Ct. App. 2016). At page 7 of its Order (R. p. 7), the Circuit Court cited findings
a.-g. of Hearing Officer Pike’s Order. However, even a cursory review of those findings
shows that only the breach of contract claim against the South Carolina Department of
Education was being addressed by Ms. Pike. The Circuit Court’s Order is based on a
determination that all causes of action in the Complaint are addressed in the Hearing
Officer’s Order. The Circuit Court Judge erred in determining that the claims of Plaintiffs
and the damages sought by them arose from their contractual claim. In actuality, the
most significant and lasting damage to all three Plaintiffs/Appellants was through the tort
claims for defamation and civil conspiracy. Those tort claims against the three
Defendants were not addressed at all by Hearing Officer Pike’s Order.

Shirley Jenerette’s testimony was found to be questionable by the Hearing Officer
as noted above. The Plaintiffs alleged a cause of action against her for civil conspiracy
based on what they learned in the hearing held before Hearing Officer Pike. There was

no finding whatsoever in Hearing Officer Pike’s Order that could be seen as precluding a
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claim against Shirley Jenerette. The Circuit Court clearly erred in its determination at
page 11 of its Order (R. p. 11) that “Plaintiffs cannot replow that field in this Court”.

Likewise, the tort claims raised against Defendant Jones were not addressed in
any manner by Hearing Officer Pike. Summary judgment is a drastic remedy to be
invoked cautiously and must be denied if (Plaintiffs) demonstrate a scintilla of evidence
in support of their claims. Gibson v. Epting, 426 S.C. 346, 827 S.E.2d 178 (Ct.App. 2019).
The Circuit Court went on citing Gibson to say that a "scintilla” of evidence is a perceptible
amount. Id. This Court further elaborated in Gibson citing old authority that there still must
be a verifiable spark, not something conjured by shadows. Bethea v. Floyd, 177 S.C. 521,
529, 181 S.E. 721, 724 (1935). ("Scintilla’ means, according to 56 C. J. 863, 'a gleam,' 'a
glimmer," 'a spark,’ 'the least particle,' 'the smallest trace.™); Crosby v. Seaboard Air Line
Ry., 81 S.C. 24, 31-32, 61 S.E. 1064, 1067 (1908). ("[A] scintilla of evidence is any
material evidence which, taken as true, would tend to establish the issue in the mind of a
reasonable juror.").

Again, the Circuit Court cited the law but misapplied it to the material facts
presented by the School of Hope and the Burdens. There is certainly a trace of material
evidence presented against the Defendants to withstand summary judgment. The School
of Hope and the Burdens were investigated by the FBI for well over a year before the
School of Hope’s records were returned in February 2020 and some semblance of order
was restored to the lives of Mr. and Mrs. Burden and to the School of Hope. Appellants
urge this Court to examine the Order of Malane Pike and see that the Order does not
extend to its claims other than possibly to the School of Hope’s breach of contract claim

against the Department of Education.





. THE CIRCUIT COURT ERRED IN GRANTING SUMMARY JUDGMENT WHEN HE
APPLIED THE LAW OF THE CASE DOCTRINE TO ISSUES THAT WERE NOT
LITIGATED IN THE ADMINISTRATIVE CASE.

The Circuit Court Judge cited the principle of collateral estoppel in his second
paragraph under Analysis at page 5 of his Order (R. p. 5). The Circuit Judge's grant of
summary judgment is based solely on the law of the case doctrine. Apparently, the Circuit
Judge recognized that the parties to the action in Circuit Court were not the same parties
as were included in Hearing Officer Malane Pike’s Order. The School of Hope was the
only party in the matter that was heard regarding the South Carolina Department of
Education’s administrative matter. Therefore, the Circuit Judge attempted to bolster his
decision by referencing the principle of collateral estoppel in his Order.

Collateral estoppel, also known as issue preclusion, prevents a party from
relitigating an issue that was decided in a previous action, regardless of whether the
claims in the first and subsequent lawsuits are the same. Carolina Renewal, Inc. v. S.C.
Dep’t of Transp., 385 S.C. 550, 554, 684 S.E.2d 779, 782 (Ct.App. 2009); Judy v. Judy,
383 S.C. 1, 7, 677 S.E.2d 213, 217 (Ct.App.2009). The party asserting collateral
estoppel must demonstrate that the issue in the present lawsuit was: (1) actually litigated
in the prior action; (2) directly determined in the prior action; and (3) necessary to support
the prior judgment. Beall v. Doe, 281 S.C. 363, 369 n. 1, 315 S.E.2d 186, 189-90 n. 1
(Ct.App.1984). “While the traditional use of collateral estoppel required mutuality of
parties to bar relitigation, modern courts recognize the mutuality requirement is not
necessary for the application of collateral estoppel where the party against whom
estoppel is asserted had a full and fair opportunity to previously litigate the issues.”

Snavely v. AMISUB of S.C., Inc., 379 S.C. 386, 398, 665 S.E.2d 222, 228 (Ct.App.2008).





The doctrine of collateral estoppel should not be rigidly or mechanically applied. Carrigg
v. Cannon, 347 S.C. 75, 81, 552 S.E.2d 767, 770 (Ct.App.2001). Thus, even if all the
elements for collateral estoppel are met, when unfairness or injustice results or public
policy requires it, courts may refuse to apply it. State v. Bacote, 331 S.C. 328, 331, 503
S.E.2d 161, 163 (1998).

The problem for the Circuit Judge here is that the issues alleged in both the
defamation cause of action against the South Carolina Department of Education and
Ronald Jones and in the civil conspiracy cause of action against Ronald Jones and Shirley
Jenerette were NOT litigated in the administrative matter. Indeed, at page 9 of his Order
the Circuit Judge states that the hearing officer did not specifically rule on the defamation
claim as none was before her. The Circuit Court attempts to include the defamation issue
in his ruling by determining that any statements made by Ronald Jones were necessarily
true. However, that determination is negated by the dropping of the FBI’s investigation
against the School of Hope and the return of its records in February 2020.

The idea that the civil conspiracy issue was litigated is even flimsier than the
defamation issue. There was mention of the job description and duties of Shirley
Jenerette by witnesses on behalf of the School of Hope. There was also Jenerette’s
testimony that was found to be questionable by Hearing Officer Pike but certainly no ruling
was made on a civil conspiracy issue. Plaintiffs simply seek the opportunity to litigate the
issues of defamation and civil conspiracy.

As set forth in their Complaint, the Plaintiffs were substantially damaged by the
actions of each of the three Defendants. The School of Hope’s reputation was damaged
by the false accusations of wrongdoing that resulted in a lengthy FBI investigation that

was ultimately closed. The School of Hope depends in part on donations and in large
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measure on volunteers in the community. The defamatory statements made it more
difficult to obtain donations and to secure volunteers for assistance in the work of the
organization. Further, Eugene Burden serves as a minister/pastor in the Lower Richland
community. His reputation has suffered due to false statements made against him. Mrs.
Jacqueline Burden has been a stalwart presence in the Midlands community serving
children. However, the false defamatory statements made by the Defendants have
damaged her reputation also. She seeks the opportunity to litigate the defamation claim

and to restore her reputation

CONCLUSION

The Circuit Court’s granting of summary judgment was contrary to the standard set
forth in Rule 56, ©, SCRCP. For the reasons set forth above, Appellants respectfully ask

this Court to reverse the Circuit Court’s ruling and remand the case for trial.

Respectfully submitted,
Duncan and Heydary Law, PLLC.

s/W. Michael Duncan

W. Michael Duncan (SC Bar # 0001162)
2411 Pineview Drive

Greensboro, North Carolina 27407

(803) 315-4500
Mike.duncan@duncanandheydarylaw.com
Attorney for Appellants

July 15, 2024
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