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STATE OF SOUTH CAROLINA

~—

IN THE COURT OF COMMON PLEAS
) FOURTEENTH JUDICIAL CIRCUIT

COUNTY OF BEAUFORT ) Civil Action No. 2002-CP-07:1377
JOHN CARDAMONE and his wife )
SALLY CARDAMONE, and ) .
~ BENJAMIN T. CLARK and his wife, - . ) 3
DIANE M. CLARK, and RAMONA ) {g_;»
- GIANNI, and NATHAN W. GORDO\I_ ) =
and his w1fe JLL C. GORDON ) oy
individually and on behalf of othérs ) o
similarly situated in the state of South ) » =
~ Carolina, ) ORDER GRANTING * =% - A
o o ) CLASS CERTIFICATION Zi—: =
Plaintifs, = ) B LT &
v. )
.- DRYVIT SYSTEMS, INC,; ESTATE )
BUILDERS, INC., and AMERIC/-\N )
WAY APPLICATORS OF SOUTH )
CAROLI\IA INC;, )
| )
Defendants. )
a )

B Thrs matter is before the Couﬁ ona \/Iotrdn by the Plamtlffs for an Order Certlfymt7 a
Class Action pursuant to Rule 23 of. the South Carohna Rules of Civil Procedure This Motlon
was filed on August 19, 7007 The partles appeared and were represented by therr respectlve
counsel, ‘Because the Plamtrffs can satisfy the requirements of Rule 23 SCR_CP,’ the Plamtlff"s
Motion is GRANTED. ‘ | o ”

PROCEDURAL BACKGROUND
On A’ugust‘izz 2002, the Plaintiffs filed sui_t in this Cour‘t to have thems_elves and all other

similarly situated persons in South Carolina who -have paid for, own, or have owr;ed an-exterior

insulation and finish systems (EIFS systems). lhe class is restricied to property ow*lersm Sourn _
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Carolina. On August 19, 2002, the Plaintiffs filed a Motion to Certify a Class or, In the
alternative, for an injunction.

Under South Carolina Rule of Civil Précedure 23(a), in order to certify a class action, it is
necessafy that tb@ Cqﬁrt-ﬁnd: (i) the class is so numerous that joinder of _al,l members is
impractical; (2) there ér-e questions of law and fact common to'the class; (3) claims or, defenses
of the representatlve parties are typlcal of clalms or. dcfensvs of the class; (4) the representanve
parties w1i] fairly and adequately protect the mterest of the class (J) the amount fho! controve.rsy_.
must exceed one hupdred _dollars‘(Sl.OO‘OO)A for each member of the class. Thc Complaint :SO. A

alleges.

. CLASS CERTIFICATION

The Pl.airi_tli_ffs seek to _ceﬁjfy an th-'o'uf cvlasfs._:act'ion on behalf of themselves gnd _.a__llicAJt‘he_r'_A.
persc;n-s-sin;ilarl-yA situated who have pai:d for, owﬁ,zér have owned an exterior_iinsﬁlati'an and
finish systenis (EIFS systems). The class consists of

| [a]ll persons who own-or-have owned a .cjne-: or two- farﬁjl'y residential d\-Néllin“
or townhéusé’ (hereinafier “structure”) in the State of South Carolina who would ‘

be a member of the Class purportedly created bin  the. action pendmo mn
Termessee Posev etal v. Drvv1t Svstems Inc SRS

All persons who own or have owned a-structure in the State of South Carolma on
which an Exterior Irsulation and Finish System (“EIF - system”) have .been
installed or any prewous owner of such structures who incurred any costs or
eXpenses to inspect, repair, or replace the EIF system or other property damages
by the EIF system at any time from January 1, 1989, until the date Defendants’
continuing conduct is termm_a_ted (the “Class Penod”)ﬁ _

(Plaintiffs” Complaint, pp. 6-7).
* As the proponent of class certification, it is the Plaintiffs’ burden to make a prima facie
showing that the five requirements of class ceriification pursuant to Rule 23(a) SCRCP have
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been met. Waller v. Seabrook Island Property Owners Association, 300 S.C. 465, 388 S.



799, 801 (1990); Lirtlefield v. S.C. Forestry Commission, 370 S.C. 348, 523 S.E.2d 781 (1991).

The Court finds that the Plaintiffs have met their burden as to éach of these requireméﬁts.

NUMEROSITY

South Carolina Rule of Civil Procedure 23(a)(1) requires that the class E)e SO numerous

that joinder of all members of the potentral class is 1rnpract1cal Irnpractlcablht'y means drfﬁculty- _
or inconvenjence of joinder, not 1rnpossrb1hty In re Drexel Burnam Lambert Group [nc 960
F.sd 285, 290 (2-nd Cir. _1992). Stemmermann v. Lilienthal 54 S.C. 440,32 S.E. 585(1889).- That' .
requir-emér‘rt: can be satisfied by the sheer number of potential -class"rrr_ernbers.' Sze%mmermann, i. .
The Plairrtiffs' are ‘n:ot required to show the exact ﬁlr_mbar in the ciass. Evans v US Pipe and
Foundry Co., 696 F.2d 973 (1 1" Cir. 1983) or even that all members of the class can be readily

: 1dent1ﬁed McGann v. Munao 787 S.C. 561, 340 S. E 2d 154 (CT App 1986) The law is clear

that where the exact size of the class is unknown, but c7e:neral knowledge or common sense

suggests 1t 1s laroe the Court may take Judrcral notice of theA fact and assume that Jomder is -
-imprac.trcal “ See \Iawberg, Newberg on Class. Actions, p. 46 (7d ed. 1983)(Lg Evans v. US
.Pzpe and Founa’rv Co., 696 F 7d 926 (11% Cir. "1983). The South Carohna Supreme Court has
afﬁrmed the certlﬁcatron of classes that are cornposed of a srnOIe fanuly Cazne V. Grzjj”n, 232
S.C. 562, 103 S.E.2d 37 (1958) Faber v. Faber 76 S.C. 156, 156 SE. 677 (1907) The South
.'carolina Federal Court has affirmed class allegatjons of the property owners {Nithirr a single,

 residential subdivision, Bates v. Tenco Services, Inc., 132 F.R.D. 160 (D.S.C. 1990). In this

case, the potential class is éompoSed of all persons in South Carolina who have paid for, own, or

have owned the Defendants’ EIFS systems. Numerosity cannot be an issue.

The Court find$ that the sheer numbers of proposed class members who' have paid for, -

own or have owned the Defendants’ EIFS systems establishes that there are lasge numbers of



potential class members in this case. Based upon the sheer number of potential c:lass members,
!

joinder of all the class members would be impracticable. = South Carolina Ji’ublz’c Service

Authority v. C&S Bank, 300 S.C. 42, __836 S.E.2d 775A (1989). S[emnzert}tan V. Lz']ienthal, 54 S.C.

440,72 S.E. 535 (1899). o ! |

COL\/IMONALI‘TY :

South Carolina Rul e of Civil Procedure 23(a)(2) requlres that there be questlons of. latv
common to the ¢lass; a comrhon nucteus of Operatwe fact” oen‘eral_ly satisfies thé co'zr‘irrionelity A
requxrement of the Rule Under Rule 23, a smvle COmUTION issue Wlll suffice 1f:1t 18 1mp'ortant
enou:,h It also follows that. the mere existence of individual 1ssues-does -not defeat class action
status. M’cGann V. Munoo ’)87 s.C. 561, 340 S.E.2d 157 (Ct. App. 1986) Central Wes[eyan

'Collece v WR Grace and COmpanv 143 FRD 678 636 (D S.C. 1992); Flanaoan Sout/z
Carolma Civil Procea’ure p- 179 (7d ed. 1996) In defectlve products cases, the commonahty ’
I'CCIUIIETD\,IH 1s ea511y satisfied. By thelr nature, defectlve product cases entail comrnon legal and
factual questlons about the enstence in fact AOf the alleged defect and defective I;roductl Inre
Playmobzl Am‘zz‘rugt [;mg'atzon, 35 ‘F.Zd}li’)l, 240 (E.D‘N.Y ’1998). -

The Court ﬁnds tlus defects procht case sattsﬁes the requu'ement of cor:runon quests of |

-- law or fact The Court ﬁnds that the Plaintiffs have estabhshed that there are questtons of both

.:law and fact common to the class | ” A |

TYPlCALITY

Rule ;3£a5(3.) requires the claims of representatlve parttes to be “typical of the lclatms of
the class”. Judge Blart recogmzed in' the Central Wesleyan case a-e_latm is typ‘lc‘al if 1t atrlses '

. from the same course of conouct-that git/esr_ise to the claifns'of the clahs mem‘éers and if the

claims are based on the same legal theories.” Ceniral Wesleyan, supra, 143 F.R. D at 637. The



test does not require that the representative have identical claims, but focuses lﬁstead on the
' .»smu anty of legal and remed al theonies of claims of the: named and unnamed .Plalmtlffs Id; see
also Bates v. Tenco Servzces 132 F.R.D. 160 163 (D.S.C. 1990). Moreover, the typicality and
commonallty requlrements t@nd to merge. Géneral T elephone Company of z‘he Soutlzwest V.
Falcon 457 U.S. 147 (1987) Typlcahty is cenerally presumed when common quesnons exist.
-\Iewberc Newberg on Class Actzons 16) (2d ed. 1985)

-« - ADEQUACY

Rule 2.3(a) requires that the namned Plaintiffs adequiately represent the claés and that the
named parties “will adequately and fairly represent the. class.” To be adequa_te-‘,; the Plaintiffs
need only show that they have comurion interests with the uﬁnarned members of the class and that
lthe‘y will. vigorously praseCLte the -lnterest of the class Waller V. Seabrook [sland Property
| Owners Ass’n, 300 S. C. 465, 88 S E. '7d 799 S.C. (1990) Runion’v. US Shelter, 98 F R.D. 313, -
317 (D.S.C. 1983) The kmd ‘of antaoomsm that w111 dereat certification is llrmted to that WhJCh
Arelates to the subject matter in controversy Wa/ler id. at 801 This antagonism e*usts when the
main Plaintiff has a claup. \ahlch col1_ﬂ10ts_ with the _:e,ccanrguc mteresl -of the class.; Id. The’re_is
. 1o question of antAgQ‘n_j‘:s':;;n_-m this caseé.

The adequacy requir_ernent_ doésnot require that lhe_ Plalntiffs show the)l are likely fo
.sucéeed on the merits. Requiriﬁo éuch a sﬁawino on the 'nierits in determining Qﬁéther a class
should be cemﬁed is error.. Ezsen V. Carlzsle and Jacquelm 417 U S, 156 (1974) Adequacy
does not require that the absedt class members express pnor satisfaction. /d. After notice, class
_rnemb_er_s will have acl;qu'ate' opportum_ty to opt g_ut of the class. Central Weslieyan College,

supra, 6 F.3d at 188 (4" Cir. 1988).



The standard for detemimng the adequacy bf class counsel 15 whether counsel is
“qualified, experienced, and generglly able to conduct the proposed litigation.” kS?'ouz‘/z- Carolina
National Bank v. Stone, 139VF.R'.'D. 325 (DS.C. 1991). Counsel for the Plaintiffs have
e_s,r_tablishcdl that-th‘e,y are adequate énd qualified to act as cl‘a;s counsel. .

:Einal.ly, the némed"élass @;;-rnftl)ers,‘ through their gttomey‘s, are willing toi undertake the
cbsft.o’f class notice. | | |

AMOUNT TN CONTROVERSY

Rule 23(a) reéuire‘s that éac.h» class meﬁber have at léast one hundred (5106.00) dollars in

contro-ver-sy. ffhe Complé_iﬁt alleges as much. There cari‘ be no dispute that the gpotenti'al class

: me;mbers either pvaid more than one .hL‘ll;ldl'C'd dollars: for the installation of their_:E EIFS system;

.sﬁiffer_ed'mdre thar; oné h'uﬁdred dbilags in damages as a result-of the failure of th,e:ifE EIFS s;fstem;

or hés made rep;lirs 'toA théif builéings' costing over oné h‘uric-i'red‘ dollars. ;fhe knéxvledge of the

‘ attorrieys involved in litigation wi-thA Dryvit makes it clear that the repair and réplacement costs
foran EIFS syétem requires expenditures well over one hun-dred dollars. |

. The C-ourt ﬁnds that each of -t.he potentialnclass rr_i'éﬁber’s would meet thg teqﬁirement of

" the amount in controversy. A



CONC'-LUSION
For the foregoing reaébﬁs the Plainii‘ffs’ Motion is GRANTED. The ?lai'ntiffs shall
provide’ thls Court w1th a proposed \Iot1ce Plan w1thm the next thirty (30) days of thy date of this
Order and | | |
ITIS SO ORDERE;D! |
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Thesomretie Thomas Kemmorlin/ ¢ ¢
Master in Equity and Special Circuit Iudoe for

Beaufort County

Beaufort, South-Cardlinﬁ
Daé:_ %f e 30 5 9p0
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