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IN THE CIRCUIT COURT
JEFFERSON COUNTY, TEN
AT DANDRIDGE

BOBBY R. POSEY, and wife, SABRINA )
POSEY and DALE TEAGUE, on behalf )
of themselves and 2l others similarly situated, )
: )
Plaintiffs, ) g .
) - %
v, g CLASS ACTION -
" DRYVIT'SYSTEMS, INC,, ) ' |
)
).
Defendants. )
)

ORDER AND JUDGMENT GRANTING FINAL:
APPROVAL OF SETTLEMENT

THIS CAUSE coming on for hearing before the updersigned Superior Court
Judge on October 1, 2002, pursuant to this Cowrt's Aprii 8, 2002 Order of Preliminary
.;\pprqva] of Settlement ("April 8 Order™), in order-for this Cowt to conduct afinal fairness
henring to determioe whether the proposed Settlement with Settling Defendant Dr_'yvit
Systema, Inc. (hereafter "Settling Defendant") is fair, reasonable and adequate, and to address
Clasg Coungel's application for an award of attorneys fees and costs; and the Setflement Clasa
Members being represented by Class Cotngsel and Settling Defendant being represented by its
attorneys; . |
| AND THE COURT having read and fully considered the Settlement
1\greement, the Notice Plan, and Memoranda Bubmittcd:'by Clags Counsel, lxa‘:ring received

evidence at the hearing and post-hearing, having heard arguments from Class Counsel, the
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Settling Defendant, and all submissions filed as objecfions and comments to thé proposed
Settlement, and being further advised in the premises, now makes the following:
FINDINGS OF FACT

1. This Order Approving Class Action Settlement incorporates the Stipulation of
Settlement, with exhibits, filed with this Court on April 8, 2002,

@.  This action was commenced on Novembér 14, 000, as a class actjon.

8.  After more than two (2) years of intensive.litigation in thi.s action and other
related actions, as a result of mz.:re than sixteen (16) months of intensive, arm's length
pcgoﬁuﬁons between Class Counsel and Settling Defendant, the parties have re;xched accord
with respect to a Settlement that provides substantial benefits to Settlement Cliss Members, in
return for a refease and dismissal of the claims at issue in this case ageinst the Settling

' Defendant ("Settlement Agl'een;ent"). The resulting Settlement Agreement was pre]iminaril.y
: a}')p-roved by the Conrt on April 8, 2002.
4. Thelaw firms of Doflermyre, Shields, Canfield, Knowles & Devine and The
Mason Law Firm, l;’C ("Co-Lead Counsel”) and other counsel-of-record for Plaintifls herein,
+ and the Class representatives have fully and adequately represented the Clus for purposes of
éntering into and implementing the settlement, and have satisfied the requirementa of Tenn. R,
_Civ. P. 25.01(4).
5.  Aspartof its April 8 Order, this Court approved a proposed Notice Plan and
Class Noti(I:e, which provided Settlement Class Members notice of this proposed settlement.
witl; the Defendant. The Notice Plan provided an opportunity for class members to file

objections to the Settlement.
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6.  As of the deadline for the filing gfobjei:tions, only ten (10) timé}y "objections”
wcx;e ﬁled.. Given the magnitude of thi; Settlement, and notice described above, this Court
ﬁnds-ﬁlét the compar-atively low number of ot;jections is indicative of the fairness,

_ rgas'ozlmablene;ss and adequacy of the Settlement with the Settling Defendant.

1. The settling Parties. have filed with the Court declaration from Andrew Novak

declaring that the mailing of the Court-approved notice, consistent with the Notice Plan, has .

been completed.

8. The Court finds that the distribution of the Class Notice and publication of the

. Lega] Notice, in accordance with the terms of the Settlement Agreement and this Court's
Preliminary Approval Order: (a) constituted the best practicable notice to Class Members
undgr the circumstances of this action; (b) was ressonably calculated, under the circumstances,
to apprise Claas Members of the pendency of this class action, their right to exclude themselves
ﬁ‘bm the Class and the proposed aett‘lemtznt1 theiT right ta object to any aspect of the proposed
settlemenf, their right fo appear at the Final Faimess Hearing — either on their own or through
counsel hired at their own expense —if they did not exclude themselves from the Class, and the
binding effect of the Orders and Judgment in this action, whether favorable or unfavorable, on
a}} persons who do not request exclusion from the Class; (¢) was ressonable and constituted

- due, adequate- and sufficient notice ta all personsentitled to be provided with notice; and

(d) otherwise fully satisfied the requirements of the Federal Rules of Civil Procedure, .the
United States Cm)stitm‘:ion (with specific réference to the Due Process Clause), the Tennessee
Constitution, the Tennessee Code as well as the state constitutions, statutes, regulatory and
case law in all atates where a cause of action aris:ing under or related to the litigation may
accrue, as described in, among other things, in the pleadings, in the Settlement Agreement, and
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in the persuasive authorities presented to the Court by the parties in support of .approval of the
Settlement Agréement.

9. The Settling Defendant has paid the cost and expense ofimplementing the
Notice Plan,

' 10, Any persons w'ho wished to be excluded from this Action were provided an
oppt;ftunity to individually "opt out,” pursuant to the Notice and Paragraph 12 of the Courts
April 8 Order, A list of all of the individuals \Jv};o timely filed a valid exclusion is on file with
the Court as an exhibit to the Affidavit of Matthew B. Potter. All such listed persons have no
righté under the Settlernent Agreement and shall not be bound by the Settlement Agreement
or the final judgmment herein.

| 11 vSet?lcment Cliiss Members (i.c., members of the Settlement Class who did not
timely file s;nch valid individual “opt-out” requests) are bound by the Settlement, the Settlement
Agreement and relesses contained therein, and the Final Order and Judgment, and do not have
any f‘urth.er opportunity to opt out of the Action, except as otherwise provided by Paragraph
8.7 of the Settlement Agreement (the “Post-Inspection Exclusion Requeat”).
| t2. Any Settlement Class Member who did not timely file and serve an objection
in writing to the Settlement Agreement, to the entry of Final Order and Judgment, or to Class
Cou'r;sel's application for fees, costs, and expenses, in accordance with the procedure set forth in
the Class Notice and mandated in the Order Granting Preliminary Approval of Settlement, is -
" deemed to have forever waived any such objection by appeal, collateral attack, or otherwise, .
- 13. The Court has fully considered all objections filed by Class Members and Non-_
Class Members (regardless whether they have standing to object) and finds that these
objections lack merit and are without any basis of law or fact. Nonetheless, one objector has |
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fe}prfessed the opinion that Class Members should be notified of the possiblity that they or a
subsequent purchaser of their home might not be able to obtain insurance so long as the house
is clad with EIFS. Although Class Counsel and Dryvit do not agree with this proposition,
;they have agreed to supplement the notice to Claimants with notice regarding homeowners’
insurance, substantially in the form attached as Exhibit A, hereto. The Court iz satisfied that.
this notice fairly and adeq;latcly.addresses this issue,
14.  The Court has expressed its concern with the ducation of the Claims Period
';nd mold issyes that may be encountered by Class members. The Court is satisfied that the
;;mzhdmcnts to the Settlement, together with the fact that the Settlement does not release
.personal injury claims, fairly and adequately address the mold issue in the context of this
Settlement. As for the Notice, Dryvit has agreed to, and the Court shall so order, a six (6)
.'.monﬂ-l extension of. the Claims P;eriod. |
15. This conclusion is particularly true in light of amendments to the Settlement
.Agreement and various related cluiﬁcaﬁc;ns that have been made since the Fairness Hearing.
:é]ass Counsel, together with counsel for certain objectors, including those representing a
' 'proposed ]iti_gation class in South Caroling, have been engaged in numerous substautia)
.discﬁssions and negotiations since the Fairness Hearing with Counael for the Settling
Defendent and persens who will be responsible for overseeing inspection, repeir, end
warranties under the Settlement Agreement, These negotiations and discuasiona have resulted
in 3;1 enhancement of the rights and options of Class Members and a substantial increase in the
velue of the benefits made available to persons who make claims under the Settlement.
16.  On the basis of all of the issues in this litigation, and the pr.ovisions of the
- Settlement Agreement, the Court is of the opinion that the Settlement is a fair, reasonable and
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adequate compromise of the cldims against the Settling Defendant in this case, pursuant to
Rule 23 of the Tennessee Rules of Civil Procedure. There are a number of factors which the

Court has considered in affirming this Settlement, including:

a.  The liability issues in this case have been vigorously contested.

b; The Court notes that for settlement purposes, this Settlement has the
benefit of prov{ding relief t;> homeowners now, without the further costs,
delays, risks, and other burdens of litigation, under ciﬁ:umstances where

_ the iiabilit:y issues are still vigovously contested among the parties to this

litigation and among the parties to the individual litigation.

c.  This Settlement is clearly a byproduct of hard-fought litigation between
the parties, and not a result of any collusion on the part of Class Counsel

or Counsel for the Settling Defendant.

d.  The Settlement Agreement does not impair, and indeed preserves, the
rights of Class Members to pursue claims against non-settling parties

such as homebuyilders and applicators.

17.  Class Counsel submitted to the Court and served on the Settling Defendant
their application for réasonable attorneys’ fees, costs, and expenses consistent with the terms of
the Settlement Agreement. This Court has considered Class Counsel’s request and hereby

grants the request in full.
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18.  The claims procedure established under the Settlement Agfeerz;ent is fair, a
simplified process and workable. In any event, the Court will vetain jurisdiction over the
Settlement Agreement to work out any unanticipated problems,

NOW, THEREFORE, ON THE BASIS OF THE FOREGOING FINDINGS
OF FACT AND THE COURT HEREBY MAKES THE FOLLOWING;
' CONCLUSIONS OF LAW
1.~ This Court has jurisdiction over the parties and the subject matter of this
proceeding,

2. Pursuant to Rule 23 of the Tennessee Rules of Civil Procedure, the following

" Settlement Class iy certified for purposes of final settlement:

All Persons who, as of June 5, 2002, in any State other than North
Carolina, in whole or in part, with Dryvit EIFS installed after January 1,
1989, except persons who (1) prior to June 5, 2008, have settled with
Dryvit, providing = release of claims relating to Dryvit EIFS; or (2) have
not obtained a judgment against Settling Defendant for a Dryvit EIFS
claim, or had a judgroent entered egainst them on such a cJaim in Settling
Defendant’s favor; and (3) any employees of Dryvit.

8. The Court finds that, for the purpose of this Settlement, the requirerx;ents of
Ru]e- 23 of the Tennessee Rules of Civii Procedure are satisfied, and that a clagg action is ag
appropriate method for resolving the disputes in this litigation. In particular, the Court finds
(a) that the'numerosity, commonality, typicality, and adequacy requirements of Rule 28.01 are
sat‘i'sf’ieci, and (b) that the “prédominance” and “supericrity” requirements of Rule £5.02 are
likéwise satisfied. As to the latter reguirements, the Court notes that jt need not consider the
trial manageability problems that would exis't if this action were not being settled and that a

settlement class is a superior method for resolving the claims of Settlement Class Meinbers.
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4. Settlement Class Representatives are entitled to and are hereby awarded an
additional payment of $19,060.00 over and above their claim under the Settlement Agreement,
in recognition of the efforts they have undertaken and the risk they have incurred in connection
with this Action.

-5, The Court grants final epproval of the Settlement Agreement ~ ag amended -

as-being fair, reasonable and adequate, pursuant to Rule 23 of the Tennessee Rules of Civil

Procedure. The Court notes in particular that the Second Amendment to Settlement
Agre.ement i3.etween Plaintiffs and Dryvit Systems, Inc. enhances and expands the rights and
obﬁons of Class M'emberé. among other things, by providing. edditional options for claimants
with estimated repajr coita in excess of $15,000.

‘ 8. The Courts finds that the request for attorneys' fees is reasonable. The Court
has considered the requested fee and expenses from Claga Counsel in light of the appropriate
factors outlined by courts in this and other states and grants the request in full. Here, Class
Counsel has achieved an excellent result for Class members and l;lth: devoted a substantial

amount of time, energy, creativity and monetary resources in prosecuting and resolving this

extremely complex case, In addition, given the nature of the settlement, Class Counsel will bhe

obligated to devote additional time and energy-and resources assisting Class Members in the

Settleriient pro gram,. Class counsel are some of the most experienced class action counsel in
the country and have developed, over the years, an expertise in EIFS litigation. Accordingly,
the Court finda the amount sought is reasonable.

NOw, 'I‘HﬁREFORE, ON THE BASIS OF THE FOREGOING FINDINGS
OF FACT AND CONCLUSIONS OF LAW, IT 18 HEREBY ORDERED, ADJUDGED

AND DECREED AS FOLLOWS:
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1. TheMotion for Final Approval of the Proposed Settlement is ('}R.ANTED.

| 2, The Cl.zaims Period shall be extend by an additional six (6) months,

3.  The Parties shall provide notice by mail and by the settlement website to
Cla'imantu reéarding_ Bomeowners' insurance, substantially in the form as Exhit A, hereto.

4. Settlement Class Representatives are entitled to and are hereby awarded an
addi"tional payment of $10,000.00 over and above their claims for damages, in recognition of the
efforts they have undertaken and the risk they incurred in connection with this Action.

. 6. The Class Counsel's application for attorneys’ fees and expenses is granted in
the amount set forth in the Settlement Agreement. |

| 8. All Class Members who have not validly excluded themselves from the Class

in at;cordan.ce with the April 8 Order are hereby permanently barred and enjoined from
(1) filing, commencing, prosecuting, intervening in, participating in as Class members or
otherwise, or receiving any benefits or oi:her relief from, any other lawsuit, arbitration, or
administrative, rcg'ulator} or other proceeding or order in any jurisdiction based on or relating
to t}lé claims and cauges of action, or the facts and circumstances relating thereto, in this Action
(as th’at term is defined in the Settlement Agreement) and (ii) organizing, or attempting to

organize, such non-excluded Class Members into a aeparate class for purposes of purauing as a

) purpbrleé class actien (including by secking to amend a pending complaint to include cluss

allegations, or by seeking class certification in a pending action in anyjurisdictio'n) any lawsuit
based on or relating to the claims and causes of action, or the facts and circumstances relating
there:to, in this Action. The Court finds that issuance of this permanent injunction is necessary
and f.xp'propriaté in aid of the Court’s jurisdiction over the action and to protect and-elfectuate

the Court’s Fina} Judgment,
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7. This Action and all claims agsinst the Settling Defendant ave hereby diswmissed
with prejudice, bu.t the Court shall retain exclusive and continuing jurisdiction of the Action, all
Parties, and Settlement Class Members, to interpret and enforce the terms, conditions and
obligatio.ns of this Settlement Agreement.

. 8. Co-Lead Counsel and Counsel for the Class, as set forth in the Settlement
Agreement, are hereby awarded attorneys’ fees and reimbursement of their disbursements and
expenses in the ar.noum: of $1 ],600,009 to be paid by the Defendant to Co-Lead Counsel. Such
fees and expenses are to be paid by the Defendant pursuant to the Settlement Apreement. Co-

" Lead Counsel, in it sole discretion, shall allocate and distribute this award of attorneys' fees and
expenses among counsel for the Class.

9. The Motion to Intervene filed b.y Barton-Riley Company, LLC, Blazer Homes,
. Inc., James Edward Peé, Poly-M Contractors, Inc., Reeve Construction Company, Inc. and
Thornton Construction Company, Inc. is DENIED as untimely and upon other grounds;

* 10. The Motion to Continuie The Fairness Hearing And Request To Conduct
D".iscovery Regarding The Adequacy Of The Proposed Settlement filed by Nancy Seats is
DENIED. '

11.  The Motion to Continue the Fairness Hearing filed by Barton-Riley Company,

et alis DENIED.

12.  The Motion to Continue the Fairness Hearing filed by Tom and Maria Smith

is DENIED.

This the /2 day of January

L
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