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Calhoun v. Calhoun, 339 S.C. 96, 529 S.E.2d 14 (2000). A pro se litigant, whether an attorney or
layperson, does not become “liable for or subject to fees charged by an. attomey ﬁogkms V.
Hopkins, 343 S.C. 301, 306, 540 S.E.2d 454, 457 (2000). There is simply-if® genuifid ﬁnancm]
obligation to pay because by definition no fee is ever incurred. As such, Def dant’ s‘motmn for
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- Branch Banking and Trust Company,

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF HORRY - DOCKET NO.: 2013-CP-26-2528

Plaintiff,

Vs, . R E CEI

Cindy B. Hunt; Willow Greens Homeowners
Association, Inc.; CJ Developers, LLC,

Tal

Defendants.

This matter came before the Court at a hearing on November 10, 2015, regarding
Defendant Cindy B. Hunt’s (“Hunt”) motions to alter or amend the following three orders

entered in this case:
-+ Form 4 Order entered October 28, 2014 denymg Hunt’s Mo‘uon for Default

Judgment; ¢
o Order entered on January 13, 2015, granung Plaintiff Branch Bankmg apd Trust

o .‘;m

o Form 4 Order entered on .Tune 3, 2015, denying Hunt’s Moﬁon"undet\SCRCP
»'.",""‘ O =

for attorney’s fees and costs. 2 Pm
Hunt appeared pro se. Sean M. Foerster, Esquire, appeared at the hean_wng- oty be%a]f of
REY (2] 0 i,

BB&T. For the reasons set forth herein, the Court denies all three of Hunt’s nio}iﬁ'hs to a;lter or
amend the above listed orders. -
Relevant Facts

Hunt asks the Court to alter or amend the following three orders entered in this case:

1. Form 4 Order entered on October 28, 2014,

On September 30, 2014, Hunt filed a “Motion for Default Judgment” seeking to hold
BB&T in default on her amended counterclaims. The motion was based on Hunt’s belief that
BB&T’s response to her amended counterclaims by way of a motion to dismiss was improper,
and that BB&T’s motion to dismiss did not stay the tﬁne for it to file a responsive pleading.

At a hearing on October 14, 2014, the Court dismissed all of Hunt's amended
counterclaims. On October 28, 2014, the Court entered a Form 4 Order denying Hunt’s “Motion




for Default Judgment” on- the gfounds of mootness given the dismissal:of the amended

counterclaims. _ .
On October 30, 2014, Hunt filed a “Motion to alter or amend the Fudgment/Orders of the

Court under SCRCP 59(e)” asking the Court to alter or amend its denial of her “Motion for

Default Judgﬁent’ > on the grounds that BB&T’s motion to dismiss her amended counterclaims

was improper and that BB&T should d have filed a responsive pleading,

2. Order-entered on-January 13 015.
On June 25, 2014, BB&T filed a Mation to Dismiss Hunt’s nmended Counterclaims. At

a hearing on October 14, 2014, the Court orally granted BB&T’s motion and requested that

BB&T’s counsel prepare and provide it with a ptoposed formal order. In the meantime, on

October 28, 2014, the Court entered a Form 4 Order stating: “All counterclaims asseried by
Defendant in this action were prevmusly dismissed by the Court following an October 14, 2014
hearing regarding Plaintiff’s Motion to Dismiss the First Amended Counterclaims of Defendant

Cindy B. Hunt” Algo on October 28, 2014, BB&T’s counsel provided the Court with the

- requested proposed order by email.
On November 10, 2074 Hunt filed a Notice of Removal concemmg thls case in the

Form 4 Order entered on October 28, 2014, rv\ :‘..": n @ ..g:'
On May 8, 2015, the District Court remanded the case back to this Court e
On August 11, 2015, Hunt filed & “Motion: Lack of Jurlsmo’uon SCRCP 59 SCRCP

" 60~ asking the Court to alter or amend the Order of January 13, 2015, on the grounds that the

Court lacked jurisdiction to enter that order while the case was removed to federal court.
3. Form 4 Order entered on June 3, 20135,

On May 27, 2015, Hunt filed a “Motion ﬁnder SCRCP 41” in which she requested
attorney’s fees and costs under Rule 41(d), SCRCP, on a theory that the dismissals of her three
federal court lawsuits against BB&T somehow triggered this rule in her favor.

On lune 3, 2015, the Court entered a Form 4 Order denying her motion for fess and costs.

o




On August 11, 2015, Hunt filed a “Motion: Lack of Jurisdiction, SCRCP 59 and SCRCP
60> asking the Court to alter or amend its denial of her request for fees and costs.

Conclusions of Law

The Court denies all three of Hunt’é motions to alter or amend for the following reasons:

1. The Court did not err in denying Hunt’s Motion for Default Judement Against
"‘BB&T.

Hunt’s motion-to alter 61' amend the Form 4 Order enter;d October 28, 2014, does not
present any clear error of law on the part, of the Court, any intervening change in the law
controlling this issue, or any new evidence that would affect the Court’s denial of her motion for
a default judgment against BB&T. Her motion‘ simply rehashes her argument that BB&T’s
motion to dismiss her amended counterclaims was im;b_ropcr and that it should have filed a
reéponsive pleading instead. '

The Court’s dismissal of Hunt’s amended counterclaims at the hearing on October 14,

2014, rendered her motion for a default judgment on those counterclaim moot. Eolden v, Cribb,

349 8.C. 132, 137, 561 S.E.2d 634, 637 (Ct. App. 2002)(“A case becomes moot when judgment,

if rendered, will have no practical effect upon [an] existing controversy.”). Even if her motlon
had not been mooted, the Court would have still denied. Hunt’s motion for: é"efaul; Ju&gment
because the rules of civil procedure penmtted BB&T to file a motion to dlSIT:lﬂlﬁa ‘t‘:i:\e angendé

counterclaims in lieu of a responsive pleading, despite having earlier filed a pre':'gms.moa@n t@ N
dismiss her original counterclaims. Rule 12(a), SCRCP (“The service of a moﬁ.‘éﬁ ‘peri;mted_;_, “

under this rule alters these periods of time as follows ... if the Court, demes "ﬂ%motl%?l or-\
postpones its disposition until the trial on the merits, the responsive pleading Cﬁaﬂ be sé?ved
within 15 days after notice of the Court’s action...”). Because Hunt’s amended counterclaims
constituted a new pleading, BB&T was permitted to respond by way of a new motion to dismiss.
Rules 12(g) and 12(h) were inapplicable to BB&T’s motion to dismiss the amended

I ,
counterclaims. e (,Q%
For these reasons, the Court denies Hunt’s mo‘aon to alter or amend Form 4 Order

entered Qctober 28, 2014.

2. The Notice of Removal did not deprive the Court of jurisdiction to enter the Qrder .
of January 13, 2015.




X

The Order of January 13, 2015, is not void for lack of jurisdicﬁon because ifs entry was

merely a ministerial act based on a decision rendered prior to removal that in no way caused the

. case to “proceed” during the removal period.

The filing of a notice of removal prohibits the state court from “proceeding” until the
case is remanded. 28 U.8.C. § 1446(d)(“Promptly after the filing of such notice of removal of a

civil action the defendant or defendants shall give wiritien notice thereof to all adverse parties and

-shall filea dopy of the notice with ths clerk of such State-court, which shall \.ff th__e rem_qval

and the State court shall proceed no further unless and until the case is remanded.”).

‘However, only “the state court’s power to render the particular judgment requested, [is]

suspended or held in abeyance unfil a determination [is] made as to whether the cases involved a
federal-question more.appropriately decided by the federal court.” Limehouse v. Hulsey, 404 8.C.
93, 106, 744 SB.2d 566, 573 (2013)(emphasis added), T

Ina procedually similar and instructive case, the United States District Court for the
District of Dtan decided the issue of whether an order entered after removal concerning a rling
made pre-removal violated § 1446(d). Pebble Creek Homes, LLC v. Upstream Jmages, LLC, 547
F. Supp. ZdA1214 (D. Utah 2007). In Pebble Creek Homes, the state court ruled on a motion'at a
hearing thirteen days before the defendant filed a notice of removal. 1d. at 1216 A pronosed

removal. /d. :
The Utah District Court held that the “entrance of an order [two days. ‘aﬁcf'remtwal] mas)

simply a ministerial act that did not involve further proceedings within tha.méamﬁ% of‘ "f:’he
federal removal statute.” Id. at 1218. The Utah District Coutt reasoned that o

The only act that Judge Pullan took subsequent to the removal was on July 25,
2007, when he performed the ministerial function. of signing and entering the
order reflecting his earlier, in-court ruling on July 10, 2007. Because this final,
essentially clerical task in no way affected the merits of the already-adjudicated
issue disputed by the parties, the court finds that the state court order does not
violate § 1446(d). To hold otherwise would enable defendants to effectively
nullify dispositive rulings made at state court hearings by rushing to remove the
case before the administrative entrance of the written version of the decision.

Id. at 1218-19.

As in Pebble Creek Homes, the Court’s entry of the Order of Janwary 13, 2015, did not-
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cause the case to “proceed” any further during the removal period. It merely memorialized the
Court’s earlier, pre-removal ruling at the hearing on October 14, 2014, and Form 4 Order entered
on October 28, 2014, | |
For these reasons, the Court denies Funt’s “Motion: Lack of Jurisdiction, SCRCP 59 and
SCRCP 60 filed herein on August 11, 2015,
3. Hunt is not entitled to attorney’s fees and costs.
Hunt is not entitled to attorney’s fees and costs because she isnota prevzékag party, no

i
contract, statute, or court rule entitles her to attorney’s fees, e ré'p sented by an

attorney. '
" First, attorney’s fees are generally awardable only to a prevaﬂing' pérty. “A prevailing
party has been defined as ... [t]he one who successfully ﬁrosecutes the action or successfully
defends against it, prevailing on the main issue, even though not to the extent of the original
contention [and] is the one in whose favor the decision or verdict is rendered and judgment
entered.” Heath v. Cty. of diken, 302 S.C. 178, 182-83, 394 S.E.2d 709, 711 (1990).
Second, “[ijn South Carolina, the authority to award attorney’s fees can come only from a

statute or be provided for in the language of a contract.” Seabrook Island Pfop, Owners' Ass'n v.

Berger, 365 S.C. 234, 238-39, 616 S.E.2d 431, 434 (Ct. App. 2005). “There is no common law -

right to recover aftorney’s fees.” Jd. — =3

-

Hunt has not prevailed on any of her claims or defenses in this case. Eﬁgﬂf sl}ghad:“she

re ""

,,,,,,

,,,,,, o \)1;

upon or including the same claim against the same defendant, the court may m,a'ke such-.erder for
the payment of costs of the action previously dismissed as it may deem proper and may s’cay the
proceedings in the action until the plaintiff has complied with the order.” Rule 41(d), SCRCP
(emphasis added). “The general rule, however, is that attorney fees are not included in the term
‘costs’ in the absence of some statutory provision, rule of court, or contract of the parties.”
Shuler v. Crook, 290 8.C. 538, 541, 351 S.E.2d 862, 863 (1986). |
Rule 41(d) concerns successive voluntary dismissals by a plaintiff and authorizes the
payment of costs only, not attorney’s fees. BB&T has not voluntarily dismissed any case against

Hunt in which it was the plaintiff. In Hunt’s federal lawsuits against BB&T, Hunt was the




plainiiif and BB&T was the defenuant. All three actions were dismissed by court orders, not by

voluntary disimissals. Therefore, Rule 41(d) is inapplicable.

Finally, a pro se litigant, whether an attorney or layperson, does not becoms liable for or
subject to fees charged by an attorney. Calhoun v. Calhoun, 339 S.C. 96, 100, 529 SE.2d 14, 17
(2000). Hunt has fepresented herself throughout this case, and therefore she has not incurred any
attorney’s fees. .

rar tnase 1easons,. Hant’s “Mohon. Lack of Junsdzc’aon SCRCP 59 and SCREP 607
filed on August 11,2015, i8 denied.

NOW THEREF ORE itis ordered that:
1. The following mottons of Defendant Cindy B. Hunt are DENIED:
a. Mouon to alter or amend the Iudg:mcm/()rde s of the r‘om't under

" SCRCP 59(e)” filed herein on October 30, 2014, o the extent it pertained- -

to the Form 4 Order entered October 28, 2014;

b. “Motion: Lack of Jurisdiction, SCRCP 59 and-SCRCP 60 re Order filed

on 1/13/2015” filed herein on Augpst 11, 2015; and

¢. “Motion: Lack of Jurisdiction, SCRCP 59 and SCRCP 607 filed herein on

August 11, 2015.
AND IT IS SO ORDERED.

e, (A ,2016  MaSter in Bquity for Horry County
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PER CURIAM: Cindy B. Hunt appeals the Mastex:win-Equity‘s order denying her
motions to alter, amend, or vacate previous orders, which denied her motion for

19449
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default judgment, dismissed her counterclaims, and denied her motion for
attorney's fees and costs. We affirm. :

1. The master did not abuse her discretion in denying Hunt's motion fo alter,
amend, or vacate the order that dismissed her,amended counterclaims for lack of
jurisdiction, See BB&T v. Taylor, 369 S.C, 548, 551, 633 S.E.2d 501, 502-03
(2006) (stating the decision to grant or deny a motion under Rule 60(b), SCRCP,
lies within the sound discretion of the trial court); Pollard v. Ctp. of Florence, 314
S.C. 397, 402, 444 S.E.2d 534, 536 (Ct. App. 1994) (stating the decision to grant
or deny a motion under Rule 59(¢), SCRCP, lies within the sound discretion of the
trial court); Tavior, 369 S.C. at 551, 633 S.E.2d at 503 ("An abuse of discretion
arises where the judge issuing the order was controlled by an error of law or where _
the order is based on factual conclusions that are without evidentiary support.");
Limehouse v. Hulsey, 404 S.C. 93, 105, 744 S.E.2d 566, 573 (2013) ("Removal
proceedings impact the jurisdiction of the state court in that removal of a state case
to federal court 'divests’ the state court of jurisdiction."). After issuing an oral
order on October 14, 2014, stating she would dismiss Hunt's counterclaims, the
master issued a Form 4 order that denied Hunt's motion for default judgment and
confirmed the dismissal of her amended counterclaims on Octaber 28, 2014. Hunt
did not file the notice of removal until November 10, 2014. See 28 U.S.C.

 § 1446(d) (2018) ("Promptly after the filing of [a] notice of removal of a civil

action the defendant or defendants shall give written notice thereof to all adverse
parties and shall file a copy of the notice with the clerk of such [s]tate court, which

issue. , -«{ 2’2 m = **s “r;
Do rﬁ ! R Bt i..w
,r"'} S SR o

2. The master did not err in denying Hunt's motion for defanlt jiid ent on héﬁg
amended counterclaims. See Holden v. Cribb, 349 8.C. 132, 13‘17'1l 63 S'E Zd‘j@?ti
637 (Ct. App. 2002} ("A threshold inquiry for any court is a det’e?mmatwn of <
justiciability, i.e., whether the litigation presents an active case or controversy."
{quoting Lennon v. S.C. Coastal Council, 330 5.C. 414, 415,498 8.E.2d 906, 906
(Ct. App. 1998))); id. ("The concept of justiciability encompasses the dactrines of
ripeness, mootness, and standing."); id. at 137-38, 561 S.E.2d at 637 ("A case
becomes moot when judgment, if rendered, will have no practical effect upon [an]
existing confroversy." (quoting Seabrook v. City of Folly Beach, 337 8.C. 304,
306, 523 8.E.2d 462, 463 (1999))). I

3. The master did not err in declining to find BB&T engaged in forum shopping
and vexatious litigation. See Pye v. Estate of Fox, 369 §.C. 5585, 564, 633 SE.2d

145¢



505, 510 (2006) ("It is well seitled that an issue cannot be raised for the first time
on appeal, but must have been raised to and ruled upon by the trial court to be
preserved.”); I'On, L.L.C. v. Town of Mt. Pleasant, 338 8.C. 406, 422, 526 S.E.2d
- 716, 724 (2000) ("1f the losing party has raised an issue in the lower court, but the
court fails to rule upon it, the party must file a motion to alter or amend the
judgment in order to preserve the issue for appellate review.").

4. The master did not abuse her discretion in denying Hunt's motion to alter,
amend, or vacate the order that denied Hunt's motion for attorney’s fees and costs.
See Taylor, 369 S.C. at 551, 633 S.E.2d at 503 (stating the decision to grant or
deny a motion under Rule 60(b), SCRCP, lies within the sound discretion of the
trial court); Pollard, 314 5.C. at 402, 444 S.B.2d at-536 (stating the.decision to
grant or deny a motion under Rule 59(e), SCRCP, lies within the sound discretion
of the trial court); Taylor, 369 S.C. at 551, 633 8.E.2d at 503 ("An abuse of
discretion arises where the judge issuing the order was controlled by an error of
law or where the order is based on factual conclusions that are without evidentiary
support."); Heath v. Cty. of Aiken, 302 8.C. 178, 182, 394 S.E.2d 709, 711 (1990)
(stating attorney’s fees are generally only awarded to a prevailing party); Heaih,
302 S.C. at 182-83, 394 S.E.2d at 711 (defining a prevailing party as "[t]he one
who successfully prosecutes the action or successfully defends against it,
prevailing on the main issue, even though not to the extent of the original
contention [and] is the one in whose favor the decision or verdict is rendered and
judgment entered” (quoting Buza v. Columbia Lumber Co.,395 P.2d 511, 514
(Alaska 1964))); Rule 41(d), SCRCP ("If a plaintiff who has once dismissed an
action in any court commences an action baged upon or including the same claim
against the same defendant, the court may make such order for the payment of
costs of the action previously dismissed as if may deem proper and may stay the
proceedings in the action until the plaintiff has complied with the order."); Shuler
v. Crook, 290 8.C. 538, 541, 351 S.E.2d 862, 863 (1986) ("The general rule,
however, is that attorney fees are not included in the term ‘costs’ in the absence of
some statutory provision, rule of court, or contract of the parties.”); Calhoun v.
Calhoun, 339 8.C. 96, 100, 529 S.E.2d 14, 17 (2000) (finding pro se litigants,
whether an attorney or lay person, may not recover attorney's fees).

AFFIRMED.!

LOCKEMY, C.J., and KONDUROS and BILL, JJ., concur.
}

' We decide this case without oral argument pursuant to Rule 215, SCACR.
!
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