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IN THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM THE SOUTH CAROLINA COURT OF COMMON PLEAS FOR
JASPER COUNTY

Carmen T. Mullen, Circuit Court Judge

Appellate Case No. 2023-001708

Jasper County, Respondent-Appellant,
V.
Western Surety Company and Denise Smith, Defendants,

Of which Western Surety Company is the Appellant-Respondent.

WESTERN SURETY’S DESIGNATION OF MATTER TO BE
INCLUDED IN THE RECORD ON CROSS-APPEAL

Appellant-Respondent Western Surety proposes the following be included in the Record
on Cross-Appeal:

1. Jasper County’s Complaint filed December 17, 2019.

2. Western Surety Company’s Answer and Counterclaims filed January 21, 2020.

3. Jasper County’s Reply to Western Surety Company’s Counterclaims filed February 7,
2020.

4. Order for Case Assignment to the Business Court issued July 6, 2020.
5. Form 4 Order Denying Motions for Summary Judgment issued February 13, 2023.

6. Order dated July 27, 2023.





10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22,

23.

24,

25.

Western Surety Company’s Motion for New Trial or in the Alternative to Alter or
Amend Judgment filed August 7, 2023.

Western Surety Company’s Memorandum in Support of Its Motion for New Trial or in
the Alternative to Alter or Amend Judgment filed October 6, 2023.

Jasper County’s Response to Western Surety Company’s Post-Trial Motion filed
October 6, 2023.

Order Denying Western Surety Company’s Motion to Reconsider issued October 11,
2023.

Western Surety Company’s Notice of Appeal filed October 31, 2023.

Western Surety Company’s Proof of Service of Western Surety Company’s Notice of
Appeal on Jasper County.

Jasper County’s Notice of Cross Appeal filed November 7, 2023.

Jasper County’s Proof of Service of Jasper County’s Notice of Cross Appeal on
Western Surety Company.

Trial Transcript, pp. 1-5, 26-30, 38-39, 60-61, 63-64, 91, 93-95, 112-13, 140-45,
148-59, 163-65, 171, 174-75, 179-83, 186-95, 201-06, 208-09, 218-20, 222, 224—
237, 245-58, 260-65, 26772, 27578, 281-83, 309.

Public Employees Blanket Bond No. 70471756, Plaintiff’s Exhibit 1.

Cancellation Notice, Plaintiff’s Exhibit 8.

State v. Smith Trial Transcript of Record, Plaintiff’s Exhibit 3.

Sworn Statement in Proof of Loss, Defendant’s Exhibit 56.

Bond Application, Defendant’s Exhibit 15.

January 31, 1989 Bond, Defendant’s Exhibit 2.

July 25, 2007 Bond for Resh, Defendant’s Exhibit 3.

July 25, 2007 Bond for Gadson, Defendant’s Exhibit 4.

July 24, 2007 Bond for Watson, Defendant’s Exhibit 5.

July 19, 2007 Bond for Nimmer, Defendant’s Exhibit 6.





26.

217.

28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

42.

43.

44,

45.

46.

July 8, 2007 Bond for Fulghum, Defendant’s Exhibit 7.

Initial Bond Application, Defendant’s Exhibit 12.

March 6, 2008 Memo from CNA to Kinghorn, Defendant’s Exhibit 13.

March 7, 2008 Cover Letter from Stolte to CNA, Defendant’s Exhibit 14.

Quote, Defendant’s Exhibit 16.

Premium Calculation, Defendant’s Exhibit 17.

April 21, 2008 Letter from CNA to Jasper County, Defendant’s Exhibit 18.

Initial Premium Notice, Defendant’s Exhibit 21.

Payment of Initial Premium, Defendant’s Exhibit 22.

Subsequent Premium Notices, Defendant’s Exhibits 26, 28, 31, 34, 35, 36, 37, 43, 47.

Correspondences from CNA to Jasper County Confirming Premium Payments,
Defendant’s Exhibits 32, 39, 40, 41, 42, 45.

August 20, 2018 Email from Malphrus to Western Surety, Defendant’s Exhibit 51.
August 23, 2018 Letter from Barnes to Malphrus, Defendant’s Exhibit 54.

August 27, 2018 Email from Malphrus to Barnes, Defendant’s Exhibit 56.

August 29, 2018 Letter from Barnes to Malphrus, Defendant’s Exhibit 57.

August 29, 2018 Letter from Barnes to Smith, Defendant’s Exhibit 58.

September 6, 2018 Email from Tedder to Barnes, Defendant’s Exhibit 60.
September 10, 2018 Email from Barnes to Tedder, Defendant’s Exhibit 60.
October 9, 2018 Letter from Barnes to Malphrus, Defendant’s Exhibit 63.

October 25, 2018 Letter from Barnes to Burgess, October 25, 2018 Letter from Barnes
to Burgess, Defendant’s Exhibit 64.

December 4, 2018 Letter from Tedder to Barnes, Defendant’s Exhibit 65.





The undersigned counsel certifies that this designation contains no matter which is

irrelevant to this appeal.

Respectfully submitted,

MOORE & VAN ALLEN PLLC

/s/ Daniel R. Fuerst

Christopher A. Ogiba (SC Bar No. 70666)
Julianne Farnworth (SC Bar No. 7841)
Lauren N. Vriesinga (SC Bar No. 100658)
Daniel R. Fuerst (SC Bar No. 102522)

78 Wentworth Street

Charleston, SC 29401

Phone: (843) 579-7000

Fax: (843) 579-7099

Counsel for Appellant-Respondent Western Surety
Company
July 17, 2024
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STATEMENT OF ISSUE ON CROSS-APPEAL

Is there any evidence that reasonably supports the trial court’s finding that Western Surety
did not act in bad faith with respect to Jasper County’s bond claim in light of the evidence
that Western Surety immediately processed, evaluated, investigated, and offered to settle
Jasper County’s claim for $30,000.00—$10,000.00 more than Western Surety believes is
due under the Bond in light of the parties’ justiciable controversy—all within two months
of receiving the claim?





STATEMENT OF THE CASE

This appeal arises out of a dispute regarding Public Employees Blanket Bond No.
70471756 (the “Bond”) issued by Appellant-Respondent Western Surety Company (“Western
Surety”) to Respondent-Appellant Jasper County (“Jasper County”) in 2008 until cancellation in
2019. (Order 1; Bond; Cancellation Notice). After Jasper County’s employee, Defendant Denise
Smith (“Smith”), embezzled $274,175.00 from Jasper County between August 2012 and
December 2017, Jasper County made a claim on the Bond for this amount. (Order 1; State v. Smith
Tr. of Record at 7:1-17; Sworn Statement in Proof of Loss). Although Jasper County had
requested coverage for “$20,000.00 per employee” for general employees like Smith, the Bond
erroneously listed coverage as $285,000.00. (Bond Application 1; Bond 1). Western Surety
offered Jasper County $30,000.00 to settle the claim, which Jasper County rejected. (Order 11;
Offer). This litigation ensued.

On December 17, 2019, Jasper County filed the Complaint in the South Carolina Court of
Common Pleas for Jasper County, asserting two causes of action against Western Surety for breach
of contract and bad faith. (Compl. {1 18-25). On December 20, 2019, Western Surety accepted
service of process and timely filed its Answer and Counterclaims on January 21, 2020, denying
Jasper County’s allegations, raising affirmative defenses, including mutual mistake, and asserting
two counterclaims for declaratory judgment and reformation. (Answer & Countercls.). On July
6, 2020, the case was assigned to the Business Court for Jasper County with exclusive jurisdiction
to the Honorable Carmen T. Mullen. (Order for Case Assignment to the Business Court).

On November 7, 2022, Western Surety filed a Motion for Partial Summary Judgment and
a Memorandum in Support, arguing its entitlement to summary judgment as to Western Surety’s

counterclaims for a declaratory judgment or reformation of the Bond. (W. Surety’s Mot. for Partial





Summ. J; Mem. in Supp. of W. Surety’s Mot. for Partial Summ. J.). As to its declaratory judgment
counterclaim, Western Surety sought a declaration from the trial court that the $20,000.00
employee limit for employees like Smith “agreed to by the parties [is] valid, binding and
determinative of any coverage owed to Jasper County relating to the losses sustained as a result of
Smith’s actions.” (Mem. in Supp. of W. Surety’s Mot. for Partial Summ. J. 10). As to its
reformation counterclaim, Western Surety argued the “Bond should be reformed because there
was a mistake in drafting and it does not reflect the parties’ intent.” (Id. 11). More specifically,
Western Surety argued “it is clear from the testimony of Jasper County’s representatives, the Prior
Individual Bonds, the Bond Application, and the Premium Notices that Jasper County did not
intend to purchase, and Western Surety did not intend to issue a bond for $285,000 per employee”
and “[t]he fact that Jasper County never purchased individual bonds for $285,000 and only
purchased a blanket bond in order to convert the individual bonds into one bond for administrative
ease, shows that [its] goal was not higher policy limits.” (I1d. 13).

Also on November 7, 2022, Jasper County filed a Motion for Summary Judgment, arguing
that it was entitled to “summary judgment and an award of $275,175.00 plus pre-judgment interest

from the date it made the Bond claim” because (1) the Bond is “not ambiguous,” “clearly states
that the ‘Faithful Performance Blanket Position Bond Coverage’ is $285,000.00,” and “should be
interpreted according to the specific words found in the bond”; and (2) “Western Surety’s alleged
defenses to not paying claim fail” as there was no evidence of a mistake by either party. (Jasper
County’s Mot. for Summ. J. 5-7, 9).

On February 13, 2023, the trial court issued a Form 4 Order denying Jasper County’s

Motion for Summary Judgment and denying Western Surety’s Motion for Partial Summary

Judgment. (Form 4 Order). As to Jasper County’s motion, the trial court held “[t]here is a question





of fact as to a possible mutual mistake such that Summary Judgment for Jasper County must be
denied.” (1d.). The trial court also denied Western Surety’s motion because “there is a possible
question of fact as to mutual mistake and therefore Summary Judgment is inappropriate.” (Id.).

On June 1, 2023, the trial court held a bench trial where the trial court heard the parties’
arguments and received evidence and testimony from witnesses. (Order 2; Trial Tr.). On July 27,
2023, the trial court issued the Order with its findings of fact and conclusions of law. (Order). As
to Jasper County’s bad faith claim, the trial court found in favor of Western Surety:

[UJpon receipt of Jasper County’s claim in August of 2018, Western Surety

immediately opened a claims file and commenced an evaluation and an

investigation. After reviewing Jasper County’s Claim and the Bond, Western

Surety responded in October 2018 (just two months after receiving the claim) and

offered Jasper County $30,000.00 to resolve the claim, which is $10,000.00 more

than they believe is due, in an offer of good faith. The evidence at trial shows at

least a scintilla of evidence that a justiciable controversy exists and does not

therefore give rise to bad faith.

[U]nder the totality of the circumstances, Western Surety did not act without
reasonable cause or in bad faith in handling the County’s bond claim.

(Order 11-12). The trial court found in favor of Jasper County as to its breach-of-contract claim,
finding that: (1) the “Bond language is unambiguous”; (2) “neither a mutual mistake nor a
unilateral mistake exists, and therefore, the contract is enforceable as it is written”; and (3) “S.C.
Code Ann. 8 4-11-65 does not bar Jasper County’s claim for breach of contract.” (Order 2-10).
The trial court ordered that “judgment be entered in favor of Jasper County on its Breach of
Contract claim in the amount of $374,759.09, which is the amount of the Bond claim plus pre-
judgment interest at the statutory rate from the date of denial of the Bond claim.” (Order 11).
Finally, the trial court held “it is not necessary for this Court to address Western Surety’s claim for
Declaratory Judgement nor reformation of the contract.” (Order 12). On July 28, 2023, judgment

in the amount of $374,759.09 was entered for Jasper County against Western Surety.





On August 7, 2023, Western Surety timely filed a Motion for New Trial or in the
Alternative to Alter or Amend Judgment with a Memorandum in Support filed on October 6, 2023,
arguing, inter alia, that the trial court should “grant a new trial on the grounds that the Order and
Judgment of July 29, 2023, are unsupported by, and inconsistent with, the evidence presented at
trial” or, alternatively, should “amend its Judgment of July 28, 2023, and reform [the Bond] to
conform to the evidence received at trial, which taken as a whole, demonstrates the parties
mutually intended for fidelity bond coverage in the amount of $20,000 per employee—not
$285,000—the latter being a clear scrivener’s error at the time of contract formation.” (Mot. for
New Trial; Mem. in Supp. of Mot. for New Trial 1). On October 6, 2023, Jasper County filed a
Response to Western Surety’s Post-Trial Motion. (Resp. to Western Surety’s Post-Trial Mot.).
Jasper County did not file any post-trial motions. On October 11, 2023, the trial court issued its
Order Denying Western Surety’s Motion to Reconsider, stating:

After reviewing the evidence presented and the law applied at the bench trial, and

after consideration of the parties’ memorandums regarding this Motion to

Reconsider, | find this Court’s Order dated July 28, 2023, is an accurate recitation

of my findings of fact and conclusions of law, and leave it to Western Surety to

exercise its appellate rights.

(Order Denying Mot. to Reconsider 1). On October 31, 2023, Western Surety timely filed its
Notice of Appeal, appealing the trial court’s July 27, 2023 Order. (Notice of Appeal 1). On the
same date, Western Surety served Jasper County with the Notice of Appeal. (Proof of Service on
Jasper County). On November 7, 2023, Jasper County filed its Notice of Cross-Appeal, appealing
only the portions of the July 27, 2023 Order that denied Jasper County’s claims against Western
Surety for bad faith and attorney’s fees. (Notice of Cross Appeal 1). On the same date, Jasper

County served Western Surety with its Notice of Cross-Appeal. (Proof of Service on Western

Surety).





STANDARD OF REVIEW
Because Jasper County’s claim for bad faith is an action at law that was tried by a trial
court judge, the Court’s review of the trial court’s findings on bad faith is limited to corrections of
errors of law, and the Court must affirm if there is any evidence that supports the trial court’s
findings.
Where an action at law is tried by a judge, the appellate court’s scope of review is limited

to the correction of errors of law. Temple v. Tec-Fab, Inc., 381 S.C. 597, 599-600, 675 S.E.2d

414, 415 (2009). The trial judge’s findings are treated in the same manner as a jury’s findings.

Townes Assocs., Ltd. v. City of Greenville, 266 S.C. 81, 86, 221 S.E.2d 773, 775 (1976), abrogated

on other grounds by Matter of Estate of Kay, 423 S.C. 476, 816 S.E.2d 542 (2018); Moseley v. All

Things Possible, Inc., 395 S.C. 492, 495, 719 S.E.2d 656, 658 (2011). Accordingly, the trial

judge’s findings of fact will not be disturbed upon appeal unless found to be without evidence that
reasonably supports the judge’s findings. Townes, 266 S.C. at 86, 221 S.E.2d at 775; Fesmire v.

Digh, 385 S.C. 296, 303, 683 S.E.2d 803, 807 (Ct. App. 2009); Alexander’s Land Co., LLCv. M

& M & K Corp., 390 S.C. 582, 592, 703 S.E.2d 207, 212 (2010); Auto Owners Ins. Co. v. Rollison,

378 S.C. 600, 607, 663 S.E.2d 484, 487 (2008). The appellate court will not weigh the evidence
but only consider whether any evidence exists to support the trial judge’s findings. McNaughton

v. Charleston Charter Sch. for Math & Sci., Inc., 411 S.C. 249, 262, 768 S.E.2d 389, 396 (2015).

Jasper County’s bad faith claim is an action at law because a bad faith claim sounds in tort

and “[a]n action in tort for damages is an action at law.” Portrait Homes — S.C., LLC v. Pa. Nat’l

Mut. Cas. Ins. Co.,442 S.C. 515, 560, 900 S.E.2d 245, 269 (Ct. App. 2023) (citing In re Mt. Hawley

Ins. Co., 427 S.C. 159, 169, 829 S.E.2d 707, 713 (2019); Longshore v. Saber Sec. Servs., Inc., 365

S.C. 554, 560, 619 S.E.2d 5, 9 (Ct. App. 2005)). Therefore, this Court applies the highly





deferential “any evidence” standard of review to Jasper County’s cause of action for bad faith and
“*may not consider the case based on [the Court’s] view of the preponderance of the evidence, but
must construe the evidence presented to the [trial court] so as to support [its] decision wherever

reasonably possible.”” Portrait Homes, 442 S.C. at 560, 900 S.E.2d at 269-70 (quoting Jordan v.

Judy, 413 S.C. 341, 348, 776 S.E.2d 96, 100 (Ct. App. 2015)). The Court ““must look at the
evidence in the light most favorable to the respondents and eliminate from consideration all

evidence to the contrary.”” 1d. (quoting Sheek v. Crimestoppers Alarm Sys., 297 S.C. 375, 377,

377 S.E.2d 132, 133 (Ct. App. 1989)).

STATEMENT OF FACTS

1. Jasper County Begins Buying Employee Fidelity Bonds from Western Surety.

Western Surety is a commercial property and casualty insurance company and a wholly
owned subsidiary of CNA Surety (“CNA”). (Trial Tr. 38:13-15, 39:8-15). Within the CNA
umbrella, Western Surety writes individual and blanket bonds for public employees of federal,
state, and local governments, such as Jasper County. (Jan. 31, 1989 Bond; Bond). Public
employee fidelity bonds provide coverage for losses resulting from fraudulent or dishonest acts of
public employees. (Jan. 31, 1989 Bond; Bond).

In 1989, Jasper County began purchasing individual fidelity bonds from Western Surety
for certain of its employees (the “Prior Individual Bonds™). (Jan. 31, 1989 Bond; July 25, 2007
Bond for Resh; July 25, 2007 Bond for Gadson; July 24, 2007 Bond for Watson; July 19, 2007
Bond for Nimmer; July 8, 2007 Bond for Fulghum; Trial Tr. 224:1-14, 225:23-231:7, 233:1-20).

In 2007, right before switching to a blanket bond, Jasper County bonded most of its general
employees for $20,000. (July 25, 2007 Bond for Resh; July 25, 2007 Bond for Gadson; July 24,

2007 Bond for Watson; July 19, 2007 Bond for Nimmer; Trial Tr. 227:15-235:2). $100,000 was





the highest bond amount that Jasper County had ever obtained from Western Surety for an

individual employee, which was for Andrew Fulghum, the Administrator of Jasper County. (July

8, 2007 Bond for Fulghum; Trial Tr. 232:23-25, 233:10-20, 235:10-12, 245:7-11). Western

Surety would not undertake the risk of issuing employee fidelity bonds with $285,000 in coverage,

without performing due diligence on the employees, such as credit checks. (Trial Tr. 26:16—

30:19).

2. Jasper County Switches to a Blanket Employee Fidelity Bond with the Intent to Bond
General Employees like Smith for $20,000 and Specific Employees for Higher
Amounts Up to the Required Minimums.

In 2005, South Carolina began allowing counties to purchase blanket bonds for their
employees rather than individual bonds, as was previously required. S.C. Code Ann. § 4-11-65
(2005). The relevant statute provides:

(A) When bonding of county officials or employees is statutorily required, the

governing body of a county may purchase a fidelity bond to cover all or a portion

of the county officials and employees. A fidelity bond may be used instead of

specific statutory bond requirements including, but not limited to, those found in

Sections 12-39-10, 12-45-10, 14-17-40, 14-17-60, 14-17-350, 14-23-1050, 17-5-

20, 17-5-70, 22-1-150, 22-1-160, 23-11-30, and 23-13-20. Any officials or

employees not covered by a fidelity bond must be bonded as required by statute.

(B) The purchase of a fidelity bond as provided in subsection (A) or the replacement

of an existing bond with a fidelity bond covering one or more county officials or

employees must be evidenced by passage of a resolution by the county’s governing

body. A fidelity bond must meet or exceed the minimum value of the bond required

by the statute or statutes for the covered officials or employees.

S.C. Code Ann. § 4-11-65 (2005).

For this reason, Jasper County decided to replace the Prior Individual Bonds with one
blanket bond to cover all employees. (Trial Tr. 174:23-175:9, 218:8-219:1, 222:19-23, 225:1-2,
231:8-232:17). In a blanket bond, all employees are listed, even though they need not be bonded

for the same amount; rather, the blanket bond provides a base amount of coverage for all





employees and any additional excess coverage may be listed for other specific employees whose
positions require higher bond amounts. (Trial Tr. 174:23-175:9, 219:11-220:6, 220:18-23,
235:16-22).

In or around March 2008, Ronnie Malphrus (“Malphrus™), Jasper County’s Deputy
Administrator of Finance, contacted Cheryl Stolte (“Stolte”), an insurance agent at Kinghorn of
Ridgeland (“Kinghorn”), to inquire about renewing Jasper County’s bonds and consolidating them
into one blanket bond. (Trial Tr. 163:1-165:15, 174:23-175:9, 219:11-22, 220:1-6, 225:9-19,
231:24-232:14, 235:3-9, 235:13-22).

According to Malphrus, during this process of switching to a blanket bond, Jasper County
never requested that any employee be bonded for $285,000; rather, Jasper County sought a blanket
bond to cover its employees “up to” the amounts required by law but did not provide Stolte with
exact figures:

Q: Tell us what you recall as far as the conversations with Ms. Stolte or the
communications with Ms. Stolte about what the County needed.

A: My recollection is | probably would have sent an email to her requesting a
blanket bond that would cover all of our employees. | did send her a list of the
individuals that were required by statute to be covered for a higher amount. And
| asked that we get a blanket bond to cover all employees, but it had to be
enough to cover the . . . highest amount of those individual positions.

Q: Did you give her a specific dollar figure for that blanket bond?

A: 1did not.

Q: [G]oing into the spring of 2008, tell me what you did in your job . . . to try to
change the individual bonds over to a blanket bond?

A: It was our intention to get one blanket bond that would cover all employees and
not have to have any individual bonds at all.

Q: Even for the eight people that were listed?

A: That’s correct.





Q: [W]hat did you based you decision to do this on?

A: The statutory change did allow us to do the blanket bond for all employees so
long as it was enough to cover the highest limit that was required by the statute.

Q: And in doing this, who did you contact, or . . . what did you do next to try to do
this?

A: | reached out to Cheryl Stolte at Kinghorn.

Q: And every time you needed to get . . . an employee bond, . . . who would you
have contacted?

A: Cheryl Stolte.

Q: And so when you contacted her in spring of 2008, . . . what did you ask her that
you were looking for?

A: To the best of my recollection, I just simply asked for a blanket bond to cover
all employees, with enough coverage to cover all employees, with enough
coverage . . . to cover up to that highest required limit.

Q: And that highest required limit would have been something in the statute?

A: Correct.

Q: [A]nd in your experience of working in the County and obtaining all these bonds,
did you ever see a statute, or know of a requirement that had $285,000 listed as
the highest amount?

A: No.

Q: What was the highest amount that you believed you would ever have to bond
someone?

A: 100,000.
(Trial Tr. 219:11-219:25, 231:8-232:25). In procuring a blanket bond, Stolte calculated the bond
amounts that Jasper County needed based on the amounts listed in the Prior Individual Bonds,

which she had previously handled for Jasper County:
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Q: [Wi]hile you were at Kinghorn in Ridgeland, did you have an opportunity to do
any business, or to write any business, or to . . . offer any business to Jasper
County regarding their insurance needs?

A Yes.

Q: And who did you work with? Did you work with more than one person, or one
person in particular?

A: Pretty much Ronnie Malphrus. | started out, the only thing I handled was bonds.

And | started out doing individual bonds. ... [T]hey were requiring at that
time that their employees be bonded for $20,000. . .. I did some for the Deputy
Sheriffs, and new employees that came in. ... | must have just taken over the

bonds that they already had with . . . someone else, because at that point, is
when we started discussing doing a blanket, because there were so many
individual bonds. But to my knowledge at that time, they were requiring that
we do 20,000 on each employee, with the exception of specific ones.

And those were the one that . . . they gave me the amounts that they wanted
them bonded for, and that’s what I got for them.

Q: [W]ere you involved in helping Mr. Malphrus obtain individual bonds before
the blanket bond period came into being?

A: | think probably. I can’t say for 100% that it was Ronnie [Malphrus] that | first
talked to, but they were sent to me from somebody in the County
Administration, because otherwise | would not have known to do them.
So somebody sent them to me to do the bonds|.]
(Trial Tr. 163:17-165:12). In fact, Stolte knew that Jasper County sought to bond their general
employees for $20,000 because that was the amount Jasper County had told her to procure; Stolte
had no independent knowledge of what the laws required for the minimum bond amounts:
Q: When you were helping Jasper County obtain their bonds before the blanket
bond request came in . . . what is your recollection of what the average amount
was for a bond for an employee that wasn’t specifically identified as having to
need extra coverage?
A: Every employee outside of those specified were required to carry $20,000. Now,

that’s what | was told. | don’t know where that figure came from, don’t know
anything about laws and all that. I know it was 20,000.
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(Trial Tr. 171:2-12). Malphrus informed Stolte of the amounts for her to procure based on the
Prior Individual Bonds:
Q: [D]o you remember testifying that you sent her the individual amounts for each
of the positions so that she would know what amounts that you wanted to get
for these individuals?
I believe I did send her a list of the individual amounts.

... Cheryl [Stolte] would have gotten that information from you?

Yes.

ol » O >

[Y]ou told me earlier that you had told Ms. Stolte about those positions that are
listed there [in the Bond Application] that you need to have separate bonds for,
different amounts?

>

Needed coverage up to. ... Yes.
Q:. She would not have known about those positions if you hadn’t told her?
A: Well, they were on the previous bond that we already had in place. ... | believe
I did provide her with these positions . . . but she probably already had them
because they were individually bonded under the current arrangement.
Q: ... It’syour testimony here today that you more likely than not gave her those?
A: Yes.
(Trial Tr. 235:23-236:9, 246:19-247:14).

Based on Malphrus’s instruction, the amounts in the Prior Individual Bonds, and Jasper
County’s intent to bond its general employees for $20,000 with excess coverage for the specific
employees who required higher bonds, Stolte filled out an application for a blanket bond titled
“Form 40 Public Official and Employee’s Blanket Bond Application” (the “Bond Application™),

listing the bond amounts Jasper County sought for its employees. (Bond Application; Trial Tr.

174:20-9, 179:16-183:17, 245:15-250:18). Stolte then sent the Bond Application to Malphrus
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who completed several fields before reviewing and signing it on March 3, 2008. (Bond
Application; Trial Tr. 180:9-182:5, 192:10-12, 206:14-17, 236:10-13, 246:2-9, 248:2-11).

On March 6, 2008, Stolte submitted the Bond Application to CNA on behalf of Jasper
County. (Bond Application). On the same date, CNA responded to the Bond Application,
requesting a revised bond application because two of the positions, Tax Collector and Treasurer,
were specifically excluded positions from blanket bonds that needed to be kept on individual
bonds. (Mar. 7, 2008 Memo from CNA to Kinghorn; Trial Tr. 192:13-194:19). Accordingly,
Stolte revised the Bond Application by whiting out the positions for Tax Collector and Treasurer,
then resubmitted the Bond Application to CNA on March 7, 2008. (Bond Application; Trial Tr.
186:12-19, 188:21-189:19). Jasper County did not intend for Stolte’s revision to the Bond
Application to change anything other than these modifications regarding the Tax Collector and
Treasurer. (Trial Tr. 250:5-18).

In the Bond Application, Jasper County requested a general employee limit of “$20,000
Per Employee” for 280 employees (the “General Employee Limit”) and specific employee excess
limits for the specific employees who required higher coverage (the “Specific Employee Excess
Limits”): (1) $30,000 for the Deputy Administrator of Finance to bond that position for $50,000;
(2) $30,000 for the Sheriff to bond that position for $50,000; (3) $55,000 for the Clerk of Court to
bond that position for $75,000; (4) $30,000 per magistrate judge to bond those positions for
$50,000 each; and (5) $30,000 for the Probate Judge to bond that position for $50,000. (Revised
Bond Application; Trial Tr. 245:24-248:15). In other words, for these specific employees, Jasper
County sought to have them bonded for $20,000 plus the excess amount listed for each of them.
(Bond Application; Trial Tr. 188:2-191:11). Otherwise, Jasper County sought to bond normal

employees for $20,000. (Bond Application; Trial Tr. 187:9-188:10).
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Notably, when Stolte submitted the revised Bond Application, she included a cover sheet
where she wrote, “[w]e require $20,000 per employee,” in explaining that the excess amounts
requested for the specific employees were in addition to the $20,000-per-employee figure. (Mar.
7, 2008 Cover Letter from Stolte to CNA,; Trial Tr. 194:13-195:17).

In fact, Plaintiff’s Bond Application did not include a request for any bond in the amount
of $285,000. (Bond Application). At trial, Malphrus admitted that he never requested any
employee be bonded for $285,000:

Q: [D]o you recall where the number $285,000 ever came from if you didn’t ask
for that amount to be on the bond?

A: |1 do not. The first time | saw that number is when the bond was issued and sent
to me.

Q [T]he highest amount, you’ve already said, was $100,000?
A: Correct.

Q: It was not $285,000.

A: Correct.

Q: And they [(Fulghum)] were not listed on that bond, even whatever the highest
amount was.

A: Correct.

(Trial Tr. 237:17-21, 245:7-14).

3. Based on Jasper County’s Bond Application, Western Surety Offers to Issue a
Blanket Bond for Amounts Subject to the General Employee Limit and Specific
Employee Excess Limits, Which Jasper County Accepts.

On March 7, 2008, CNA issued a quote (the “Quote™) for an annual premium of $1,601.50,
which was calculated based on the General Employee Limit and Specific Employee Excess Limits

(collectively, the “General and Specific Employee Limits”) requested by Jasper County in the

Bond Application. (Quote; Premium Calculation; Trial Tr. 144:3-17, 201:21-203:15, 208:21-
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209:14). The Quote specifically states that it is subject to the General and Specific Employee
Limits of “50k Deputy Admin. Finance, Sheriff, Magistrate (4) And Probate Judge, 75k Clerk of

Court, 20k All Others,” which is the exact amount of coverage Jasper County intended to obtain

and, indeed, applied for in the Bond Application. (Quote (emphasis added)). The Premium
Calculation sets forth the method used to calculate the premium based on the information provided
by Jasper County in the Bond Application:

278 employees @ $20k = $674.00

Dep. Adm. Finan. $30k x 3.50 = $105.00

Sheriff $30k x 3.50 = $105.00

Clerk of Court $55k x 3.50 = 192.50

Magistrates (4 @ $30k ea.) $120k x 3.50 = $420.00

Probate Judge $30k x 3.50 = $105.00
674.00+105.00+105.00+192.50+420.00+105.00 = $1,601.50 prem.

(Premium Calculation (emphasis added); Trial Tr. 140:17-141:11, 142:9-143:3, 144:3-145:5,
159:5-14).

On April 21, 2008, after Jasper County accepted the Quote, CNA mailed the Bond,
effective April 17, 2008, until cancellation, to Jasper County. (Apr. 21, 2008 Letter from CNA to
Jasper County; Bond). Enclosed with the Bond was a cover letter that again specified that coverage
would be subject to the General and Specific Employee Limits, stating:

50k Deputy Admin. Finance, Sheriff, Magistrate (4) and Probate Judge, 75k Clerk
of Court, 20k All Others.

(Apr. 21, 2008 Letter from CNA to Jasper County (emphasis added)). The cover letter also stated,
“[i]f your policy is not needed, please write the word ‘Cancel’ directly on the documents, and
return it to CNA Surety.” (Apr. 21, 2008 Letter from CNA to Jasper County).

In conjunction with the Bond, CNA mailed Jasper County an initial “Notice of Premium

Due” (the “Initial Premium Notice”). (Initial Premium Notice). The Initial Premium Notice
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included the same, correct description of the General and Specific Employee Limits as the letter
and the Bond Application, stating:

50K DEPUTY ADMIN. FINANCE, SHERIFF, MAGISTRATE (4) AND
PROBATE JUDGE, 75K CLERK OF COURT, 20K ALL OTHERS.

(Initial Premium Notice (emphasis added)). Jasper County paid the premium as provided in the
Initial Premium Notice. (Trial Tr. 39:16-19, 112:18-22, 113:6-9, 251:25-252:8, 275:18-23).

4, The Bond Contains a Mutual Mistake that Does Not Reflect the Parties’ Intent that
the Bond Amount Be Subject to the General and Specific Employee Limits.

The Bond, effective April 17, 2008, until cancellation or termination, provides, in pertinent

part:
INSURING AGREEMENTS
FAITHFUL PERFORMANCE BLANKET BOND COVERAGE

4. Loss caused to [Jasper County] through the failure of any of the Employees,

acting alone or in collusion with others, to perform faithfully his duties or to account

properly for all monies and property received by virtue of his position or

employment during the Bond Period, the amount of indemnity on each such

Employees being the amount stated in the Table of Limits of Liability applicable to

this Insuring Agreement 4.

(Bond).

The amount stated in the Bond’s Table of Limits of Liability for Insuring Agreement 4,
Faithful Performance Blanket Bond Coverage is “$285,000.00.” (Bond). Based on the parties’
mutual understanding leading up to the Bond’s issuance, this figure was a mistake and should have
been “$20,000.00,” which was the amount Jasper County requested in the Bond Application for
general employees and the amount Western Surety used in its Premium Calculation to provide the

Quote that Jasper County accepted. (Trial. Tr. 61:4—7; Bond Application; Quote). In other words,

the $285,000 figure was a mutual mistake that did not reflect the parties’ intent because Jasper
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County requested $20,000 in coverage per employee via the Bond Application and Western Surety

offered $20,000 in coverage per employee via the Quote, which Jasper County accepted. (l1d.).

Notably, the $285,000 figure is the sum of the General and Specific Employee Limits
requested by Jasper County in the Bond Application and is the most logical explanation for why
this figure was mistakenly written into the Bond.! (Bond Application; Bond). Jasper County never
requested $285,000 for any employee and only requested “up to” the amount that was required for
specific employees. (Trial Tr. 163:17-165:12, 171:2-12, 219:11-219:25, 231:8-232:25, 235:23—
236:9, 237:17-21, 245:7-14, 246:19-247:14).

The Bond also includes an “Additional Indemnity Rider,” which should have set out the
Specific Employee Excess Limits purchased by Jasper County for the eight positions listed on the
Bond Application. (Bond; Trial Tr. 60:22-61:7, 93:24-95:2). However, the Specific Employee
Excess Limits were mistakenly omitted from the “Additional Indemnity Rider.” (Trial Tr. 60:22—
61:7, 93:24-95:2).

5. From Issuance of the Bond in 2008 until Cancellation in 2019, Jasper County Never
Requested Any Increase or Change to the Amount of Coverage for Its Employees,
and Western Surety Never Increased or Changed the Amount of Coverage.

Each year for the next ten years, CNA mailed Jasper County subsequent premium notices
(the “Subsequent Premium Notices”) with the same language noting the General and Specific

Employee Limits for the Bond: “50K DEPUTY ADMIN. FINANCE, SHERIFF, MAGISTRATE

(4) AND PROBATE JUDGE, 75K CLERK OF COURT, 20K ALL OTHERS.” (Subsequent

1 $20,000 per employee + $30,000 excess coverage for the Deputy Administrator of Finance
+ $30,000 excess coverage for the Sheriff + $120,000 excess coverage for the four Magistrate
Judges ($30,000 each) + $30,000 excess coverage for the Probate Judge + $55,000 excess coverage
for the Clerk of Court = $285,000.
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Premium Notices; Trial Tr. 250:25-258:17, 260:21-265:22, 267:10-272:17, 275:18-277:1). Each

year, Jasper County accepted the General and Specific Employee Limits by paying the Subsequent

Premium Notices. (Trial Tr. 39:16-19, 112:18-22, 113:6-9, 251:25-252:8, 275:18-23). There is

no evidence that Jasper County ever requested to increase or change the General and Specific

Employee Limits. (Trial Tr. 204:23-206:1, 268:25-269:7).

Western Surety also sent Jasper County correspondences confirming the premium payment
on several occasions. (Correspondences from CNA to Jasper County Confirming Premium
Payments; Trial Tr. 250:25-258:17, 260:21-265:22, 267:10-272:17, 275:18-277:1). Each of
these correspondences include the same General and Specific Employee Limits listed on the Bond
Application and the Subsequent Premium Notices, stating: “50k Deputy Admin. Finance, Sheriff,
Magistrate (4) And Probate Judge, 75k Clerk Of Court, 20k All Others.” (Correspondences from
CNA to Jasper County Confirming Premium Payments; Bond Application; Bond). With few
exceptions, each time Western Surety corresponded with Jasper County, the General and Specific
Employee Limits were included in the communication. (Bond Application; Quote; Bond; Initial
Premium Notice; Subsequent Premium Notices; Correspondences from CNA to Jasper County
Confirming Premium Payments).

6. Jasper County Makes a Claim on the Bond after Smith’s Embezzlement, and Western
Surety Immediately Processes, Investigates, and Evaluates Jasper County’s Claim
and Offers $30,000.00 to Settle the Claim--$10,000.00 More Than the Amount
Owed—in a Show of Good Faith.

Jasper County discovered that Smith had embezzled $274,175 from the county between
August 2012 and December 2017. (Sworn Statement in Proof of Loss; State v. Smith Tr. of Record
at 7:1-17). On August 20, 2018, more than eight months after discovering the theft and contacting

law enforcement, Malphrus notified Western Surety that Jasper County needed to file a claim on

the Bond for the entire amount stolen and subsequently provided a Sworn Statement in Proof of
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Loss to Western Surety on August 27, 2018. (Aug. 20, 2018 Email from Malphrus to Western
Surety; Sworn Statement in Proof of Loss; Trial Tr. 63:17-64:9, 148:9-11, 277:2-278:15).

In response, Western Surety set up a file, which was assigned to Barnes. (Trial Tr. 148:12—
19). On August 23, 2018, Barnes sent Malphrus a letter acknowledging receipt of the claim and
explaining what Western Surety needed to proceed with the claim, including a proof of loss
completed by an authorized representative of Jasper County and additional documentation such as
proof of the position held by Smith. (Aug. 23, 2018 Letter from Barnes to Malphrus; Trial Tr.
148:21-149:25). On August 27, 2018, Malphrus sent Barnes an executed Proof of Loss. (Aug.
27, 2018 Email from Malphrus to Barnes; Sworn Statement in Proof of Loss; Trial Tr. 281:22—
282:10).

On August 29, 2018, Barnes sent a letter notifying Smith that Jasper County made a claim
on the Bond and requesting information from Smith no later than September 18, 2018, as to
whether Smith disputed the allegations against her. (Aug. 29, 2018 Letter from Barnes to Smith;
Trial Tr. 151:14-152:7). On the same date, Barnes sent Malphrus a letter acknowledging receipt
of Jasper County’s Proof of Loss and requesting documentation of Smith’s employment position,
explaining:

The coverage of this bond depends on which position is held by the employee.

Most employees are covered for $20,000 with the following positions covered for

a higher amount:

Department Adm. Finance - $30,000
Sheriff - $30,000
Clerk of Court - $55,000
Magistrates - $30,000
Probate Judge - $30,000
If Ms. Smith held the position of Department Adm. Finance, please provide us with

documentation to that effect, otherwise, we will consider $20,000 for the liability
under the bond for this matter.
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We would also appreciate the name and phone number of the individual handling
the criminal investigation/prosecution.

Once we receive the requested information and have given Ms. Smith time to
respond, we will be back in touch with you.

(Aug. 29, 2018 Letter from Barnes to Malphrus; Trial Tr. 150:1-151:13, 282:16-283:3).
Ultimately, Western Surety never received a response from Smith. (Trial. Tr. 152:8-10).

On September 6, 2018, an attorney for Jasper County, David Tedder (“Tedder”), sent
Barnes an email in response to the August 29, 2018 Letter from Barnes to Malphrus, seeking
clarification about the $285,000 figure listed in the Bond. (Sept. 6, 2018 Email from Tedder to
Barnes; Trial Tr. 152:17-154:3). On September 10, 2018, Barnes responded to Tedder’s email,
providing the information Western Surety received from Jasper County to write the Bond:

Here is the information we received to write the bond. The coverage is self-

explanatory and shows the premium that was calculated for that coverage. The

County has paid the same premium for the life of this policy.

According to the requested coverage 278 employees were to be covered for $20,000
with additional positions for additional amounts as listed.

(Sept. 10, 2018 Email from Barnes to Tedder).
On October 9, 2018, Barnes sent Malphrus a letter following up on previously requested
documentation regarding Smith’s position:
We have not heard from Denise Smith so we are able to offer settlement in this
matter. We want to confirm the position held by Ms. Smith as the Department of
Administrative Finance is covered for $30,000. Please provide us with information
to show whether Ms. Smith held this position.
Once we have this information, we will proceed accordingly.
(Oct. 9, 2018 Letter from Barnes to Malphrus; Trial Tr. 154:4-156:1). At trial, Barnes further

explained her investigation up to this point:

Q: Ms. Barnes, from the time that Mr. Malphrus first contacted you about the claim,
what did you do to try to investigate the claim in a timely manner?
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A: 1 looked at the bond package to see what the coverage was. | could see that the

coverage and the bond didn’t match, so | contacted an underwriter for information.

I talked to Michael Laverman regarding the . . . bond, and then I looked at the claim,

and sent out the claim letters. And then got the information in, reviewed the

information up to the coverage amount, and wrote to Ms. Smith. And then | sent —

and then we had all these that we just over, and | offered a settlement in the amount

of 30,000 just to get it settled, cause | didn’t know if she was in that position or

not that was covered for 30,000.

(Trial Tr. 155:10-156:1).

On October 22, 2018, Jasper County finally provided Western Surety with documentation
regarding Smith’s position, which was first requested by Western Surety on August 23, 2018—
only three days after Malphrus notified Western Surety of Jasper County’s claim—and requested
again on August 29, 2018, and again on October 9, 2018. (Aug. 23, 2018 Letter from Barnes to
Malphrus; Trial Tr. 148:21-149:25; Aug. 29, 2018 Letter from Barnes to Malphrus; Trial Tr.
150:1-151:13; Oct. 9, 2018 Letter from Barnes to Malphrus; Trial Tr. 154:4-156:1). Because
Smith’s position was not one for which Jasper County had purchased excess coverage, she was
covered for $20,000 as a general employee pursuant to the General Employee Limit, as intended
by the parties. (Trial Tr. 140:17-141:19, 150:5-151:13; Aug. 29, 2018 Letter from Barnes to
Malphrus; Sept. 10, 2018 Email from Barnes to Tedder).

Three days later, on October 25, 2018, Western Surety acknowledged receipt of the job
title and description for the position held by Smith and promptly offered Jasper County to settle
the claim for $30,000—$10,000 more than the $20,000 coverage for general employees like
Smith—in a showing of good faith. (Oct. 25, 2018 Email from Barnes to Burgess; Oct. 25, 2018
Letter from Barnes to Burgess; Trial Tr. 156:2-157:20). Western Surety did not receive any

response from Jasper County until December 11, 2018, when Western Surety received a letter from

Tedder dated December 4, 2018, demanding $285,000 for its claim. (Dec. 4, 2018 Letter from
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Tedder to Barnes; Trial Tr. 157:24-158:21). This litigation ensued. While Western Surety does
not dispute that Smith’s embezzlement from Jasper County triggered the Bond, Western Surety
disputes the amount owed to Jasper County under the Bond, which should be $20,000 pursuant to

the General Employee Limit as Smith was a general employee. (Trial Tr. 91:3-14).

ARGUMENT

This Court should affirm the trial court’s Order and Judgment finding in favor of Western
Surety as to Jasper County’s cause of action for bad faith because the trial court judge correctly
applied the law and found that Western Surety did not act in bad faith when it promptly processed,
evaluated, investigated, and offered to settle Jasper County’s claim for $30,000.00—3$10,000 more
than Western Surety believes is due under the Bond—all within two months of receiving the claim
and in light of the parties’ justiciable controversy regarding the mutual mistake in the Bond.

In South Carolina, bad faith “is a knowing failure on the part of the insurer to exercise an

honest and informed judgment in processing a claim.” Portrait Homes, 442 S.C. at 572,900 S.E.2d

at 276 (citing Am. Fire & Cas. Co. v. Johnson, 332 S.C. 307, 311, 504 S.E.2d 356, 358 (Ct. App.

1998)). To prevail on a bad faith claim, a plaintiff must prove by a preponderance of the evidence:

(1) the existence of a mutually binding contract of insurance between the plaintiff
and the defendant; (2) refusal by the insurer to pay benefits due under the contract;
(3) resulting from the insurer’s bad faith or unreasonable action in breach of an
implied covenant of good faith and fair dealing arising on the contract; (4) causing
damage to the insured.

Id. (citing Howard v. State Farm Mut. Auto. Ins. Co., 316 S.C. 445, 451, 450 S.E.2d 582, 586

(1994)). Whether an insurer is liable for bad faith “must be judged by the evidence before it at the
time it denied the claim or if the insurance company did not specifically deny the claim by the
evidence it had before it at the time the suit was filed.” 1d. (citing Howard, 316 S.C. at 448, 450

S.E.2d at 584); see also State Farm Fire & Cas. Co. v. Barton, 897 F.2d 729, 731 (4th Cir. 1990)
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(citing Varnadore v. Nationwide Mut. Ins. Co., 289 S.C. 155, 345 S.E.2d 711, 713-14 (1986))

(“Whether . . . an objectively reasonable basis for denial exists depends on the circumstances
existing at the time of the denial.”).

An insured may recover damages for a bad-faith denial of coverage only if the insured
“proves there was no reasonable basis to support the insurer’s decision to deny benefits under a

mutually binding insurance contract.” Portrait Homes, 442 S.C. at 572, 900 S.E.2d at 276 (citing

Cock-N-Bull Steak House, Inc. v. Generali Ins. Co., 321 S.C. 1, 6, 466 S.E.2d 727, 730 (1996));

see also Cock-N-Bull, 321 S.C. at 6, 466 S.E.2d at 730 (“Under South Carolina law, an insurer

acts in bad faith where there is no reasonable basis to support the insurer’s decision.”). Stated
differently, “[i]f there is a reasonable ground for contesting a claim, there is no bad faith.” Crossley

v. State Farm Mut. Auto. Ins. Co., 307 S.C. 354, 415 S.E.2d 393, 397 (1992) (citing Nichols v.

State Farm Mut. Auto. Ins. Co., 279 S.C. 336, 306 S.E.2d 616 (1983)).

Here, ample evidence was presented at trial demonstrating that Western Surety did not act
unreasonably or in bad faith in how it processed, investigated, evaluated, and offered to settle
Jasper County’s claim. Under this Court’s highly deferential standard of review, the Court need
only determine that there was some evidence supporting the trial court’s findings.

First, the evidence presented at trial shows that Western Surety promptly responded to and
processed Jasper County’s claim from the outset and began its investigation in good faith. When
Jasper County first notified Western Surety on August 20, 2018, that Jasper County needed to file
claim on the Bond for an employee’s embezzlement—which Jasper County discovered more than
eight months prior—Western Surety immediately set up a file and assigned it to Barnes. (Aug. 20,
2018 Email from Malphrus to Western Surety; Sworn Statement in Proof of Loss; Trial Tr. 63:17-

64:9, 148:9-19, 277:2-278:15). On August 23, 2018—Iess than three days later—Barnes
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promptly acknowledged receipt of the claim and explained what Western Surety needed to proceed
with the claim, including a proof of loss completed by an authorized representative of Jasper
County and additional documentation such as proof of the position held by Smith. (Aug. 23, 2018
Letter from Barnes to Malphrus; Trial Tr. 148:21-149:25). As Barnes testified at trial, when
Malphrus first contacted her about the claim, she looked at the claim and the bond package and
sent out claim letters. (Trial Tr. 155:10-156:1).

Second, the evidence shows that Western Surety diligently investigated the claim without
delay. As Barnes testified at trial, after she was first contacted by Malphrus, she looked at the
Bond to see what the coverage was and contacted an underwriter when she saw the coverage and
the Bond did not match. (Trial Tr. 155:10-156:1). On August 29, 2018—Iess than two days after
Malphrus sent Barnes the requested executed Proof of Loss—Western Surety promptly sought
information from Smith as part of its investigation, requesting a response from her by September
18, 2018. (Aug. 27, 2018 Email from Malphrus to Barnes; Sworn Statement in Proof of Loss;
Trial Tr. 151:14-152:7, 281:22-282:10; Aug. 29, 2018 Letter from Barnes to Smith). Also on
August 29, 2018, Barnes sent Malphrus a letter acknowledging receipt of Jasper County’s Proof
of Loss and requesting information about the criminal investigation as well as documentation of
Smith’s employment position, explaining that coverage under the bond depends on which position
Smith held. (Aug. 29, 2018 Letter from Barnes to Malphrus; Trial Tr. 150:1-151:13, 282:16—
283:3).

Throughout its investigation, Western Surety kept Jasper County apprised of the timeline
and process for the investigation as Barnes advised Malphrus that Western Surety would be in
touch after receiving the requested information from Jasper County and giving Smith an

opportunity to respond. (Aug. 29, 2018 Letter from Barnes to Malphrus). After Western Surety
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did not receive a response from Smith, Western Surety followed up with Jasper County on October
9, 2018, to obtain documentation regarding Smith’s position, which Barnes had previously
requested from Jasper County on August 23 and August 29, 2018. (Oct. 9, 2018 Letter from
Barnes to Malphrus; Trial Tr. 154:4-156:1). Nearly two weeks later, on October 22, 2018, Jasper
County finally provided Western Surety with documentation regarding Smith’s position. (Aug.
23, 2018 Letter from Barnes to Malphrus; Trial Tr. 148:21-149:25; Aug. 29, 2018 Letter from
Barnes to Malphrus; Trial Tr. 150:1-151:13; Oct. 9, 2018 Letter from Barnes to Malphrus; Trial
Tr. 154:4-156:1). Only three days later, on October 25, 2018, Western Surety acknowledged
receipt of the documentation and offered to settle the claim. (Oct. 25, 2018 Email from Barnes to
Burgess; Oct. 25, 2018 Letter from Barnes to Burgess; Trial Tr. 156:2-157:20).

Third, the evidence demonstrates that Western Surety acted in good faith in evaluating and
offering to settle the claim. When Tedder inquired about the $285,000 figure listed in the Bond,
Western Surety promptly responded by providing the information Western Surety received from
Jasper County to write the Bond, showing that the parties intended for Smith to be covered as a
general employee for $20,000. (Sept. 6, 2018 Email from Tedder to Barnes; Trial Tr. 152:17—
154:3; Sept. 10, 2018 Email from Barnes to Tedder). After Western Surety concluded its
investigation on October 25, 2018, it promptly offered Jasper County $30,000 to settle the claim—
$10,000 more than the $20,000 coverage for general employees like Smith—in a showing of good
faith. (Oct. 25, 2018 Email from Barnes to Burgess; Oct. 25, 2018 Letter from Barnes to Burgess;
Trial Tr. 155:10-156:1, 156:2-157:20). Western Surety did not receive any response from Jasper
County until December 11, 2018, when Western Surety received a letter from Tedder dated
December 4, 2018, demanding $285,000 for its claim, and this litigation ensued. (Dec. 4, 2018

Letter from Tedder to Barnes; Trial Tr. 157:24-158:21).
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In light of this overwhelming evidence, the trial court correctly found in favor of Western
Surety on Jasper County’s claim for bad faith. Again, under the standard of review, there need
only be some evidence supporting the trial court’s findings for this Court to affirm. Indeed, the
undisputed evidence shows that Western Surety processed, investigated, evaluated, and offered to
settle Jasper County’s claim in good faith in under two months.

Courts have routinely rejected bad faith claims as a matter of law where the timeline from

claim to settlement offer exceeded two months. See, e.q., Snyder v. Auto-Owners Ins. Co., 634 F.

Supp. 3d 252, 261 (D.S.C. 2022) (“[A] three-month delay in payment is insufficient to raise a

genuine issue of material fact to support a finding of bad faith.”); Cox v. Empire Fire & Marine
Ins. Co., 637 F. App’x 904, 909 (6th Cir. 2016) (unpublished) (affirming grant of summary
judgment and holding that “the three-month delay between [the insured’s] report of the fire . . .

and the initial payment” was insufficient to prove bad faith); Neal v. State Farm Fire and Cas. Co.,

908 F.2d 923, 926 (11th Cir. 1990) (affirming grant of summary judgment and holding that a
payment delay of four months while the insurer investigated the cause of the fire did not amount

to bad faith); Morrisville Pharmacy, Inc. v. Hartford Cas. Ins. Co., No. 09-CV-02868, 2010 WL

4323202, at *5 (E.D. Pa. Oct. 29, 2010) (unpublished) (“Plaintiff cites to no case law in which a

court permits a claim for bad faith based upon an insurer taking five months to investigate a claim,

only three of which followed the claimant’s submission of proof-of-loss statements.”).
Additionally, there is a genuine dispute as to the amount covered by the Bond, and there

can be no bad faith where there is a reasonable ground for contesting coverage. See, e.g., Greene

v. Durham Life Ins. Co., 287 S.C. 197, 199, 336 S.E.2d 478, 480-81 (1985) (“The record fully

supports the trial judge’s finding that [insurer]’s refusal to pay was not unreasonable or in bad

faith. [Insurer] should not be penalized for its decision to litigate a meritorious issue.”); Madden
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v. Pilot Life Ins. Co., 272 S.C. 264, 267-68, 251 S.E.2d 196, 198 (1979) (reversing trial court’s

award of attorney’s fees against insurer because insurer “had ample grounds for refusing

appellant’s claim” and did not act without reasonable cause or in bad faith); Hoffman v. Kan. City

Life Ins. Co., No. 2:18-cv-00346-DCN, 2019 WL 2297348, at *3 (D.S.C. May 30, 2019) (citing
Greene, 336 S.E.2d at 480) (“[I]t is often reasonable for an insurer to have denied a claim based
on its interpretation of the policy’s coverage, because the denial of the policy hinges on the
definition and/or interpretation of a particular term, and insurers have a right to litigate meritorious
issues.”).

Here, as demonstrated by this litigation, the parties fundamentally disagree on the amount
owed by Western Surety to Jasper County under the Bond. Western Surety does not dispute
whether Smith’s embezzlement and Jasper County’s claim implicate the Bond or whether Western
Surety is required to pay the limits of the Bond. (Trial Tr. 91:3-14). Rather, the dispute is whether
the limits of the Bond are $20,000 for Smith’s general employee position per the parties’ intent,
as clearly demonstrated by the evidence presented at trial, or $285,000—a figure for which there
is no evidence, direct or circumstantial, that Jasper County ever requested or purchased or that
Western Surety intended to provide. At trial, Western Surety presented clear and convincing
evidence that the Bond contained a mutual mistake consisting of the erroneous insertion of the
$258,000 figure. (Bond Application; Quote; Premium Calculation; Initial Premium Notice; Trial
Tr. 39:16-19, 112:18-22, 113:6-9, 251:25-252:8, 275:18-23). In light of this reasonable dispute
as to the coverage amount, the trial court correctly found that Western Surety is not liable for bad

faith.
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CONCLUSION
For the foregoing reasons, the Court should AFFIRM the trial court’s Order and Judgment

finding in favor of Western Surety as to Jasper County’s cause of action for bad faith.

28





		STATEMENT OF ISSUE ON CROSS-APPEAL

		STATEMENT OF THE CASE

		STANDARD OF REVIEW

		STATEMENT OF FACTS

		ARGUMENT

		CONCLUSION




Moore&VanAllen

July 17, 2024 E:;ineely?:f;\s;

VIA EMAIL ONLY e furstomalav.com
The Honorable Jenny Abbott Kitchings Moore & Van Allen PLLC
Clerk, South Carolina Court of Appeals s
P.O. Box 11629 Charleston, SC 294011428
Columbia, South Carolina 29211

Mailing Address:

Email: ctappfilings@sccourts.org Post Office Box 22828
Charleston, SC 29413-2828

Re:  Jasper County v. Western Surety Company
Civil Action No.: 2019-CP-27-00674
Appellate Case No.: 2023-001708
MVA File No.: 513927.000067

Dear Ms. Kitchings:
Regarding the above-referenced matter, enclosed for filing please find the following:
1. Appellant-Respondent’s Initial Brief for Cross-Appeal,
2. Appellant-Respondent’s Designation of Matter to Be Included on the Record on Cross-
Appeal; and
3. Proof of Service.
By copy of this letter, | am serving a copy of the foregoing on counsel of record for Respondent.

Should you have any questions, please feel free to contact me.

Sincerely,

Moore & Van Allen PLLC

el

Daniel R. Fuerst
DRF/eob
Enclosures: as stated

CcC: All counsel of record.

Charlotte, NC
Charleston, SC



mailto:ctappfilings@sccourts.org

Obriene

DRF Signature






IN THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM THE SOUTH CAROLINA COURT OF COMMON PLEAS FOR
JASPER COUNTY
Carmen T. Mullen, Circuit Court Judge

Appellate Case No. 2023-001708

Jasper County, Respondent-Appellant,
V.
Western Surety Company and Denise Smith, Defendants,

Of which Western Surety Company is the Appellant-Respondent.

PROOF OF SERVICE

The undersigned hereby certifies that on July 17, 2024, true and correct copies of the
Appellant-Respondent’s Initial Brief for Cross-Appeal and Appellant-Respondent’s
Designation of Matter for Cross-Appeal in the above-referenced matter were served on the
party below via electronic mail:

David S. Cobb, Esquire

Turner Padget Graham & Laney

40 Calhoun Street, Suite 200 (29401)
P.O. Box 22129

Charleston, SC 29413-2129
dcobb@turnerpadget.com

[s/ Daniel R. Fuerst

Daniel R. Fuerst

Moore & Van Allen, PLLC
78 Wentworth Street
Charleston, SC 29401
(843) 579-7000

Counsel for Appellant-Respondent Western Surety
Company




mailto:dcobb@turnerpadget.com




