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attorney General

September 12, 2017

The Honorable M. Hope Blackley

Clerk of Court, Spartanburg County

Post Office Box 3483

Spartanburg, South Carolina 29304-3483

Carnic Norris, #227226 v. State of South CarolinaRe:

2014-CP-42-4651

Dear Ms. Blackley:

Enclosed please find the original Motion to Alter or Amend Judgment Pursuant to

Rule 59(e), SCRCP in the above-captioned case for filing in your office.

Sincerely,

Valeric Garcia Giovanoli

Assistant Attorney General

VGG/lm

Enclosure

cc: John Brandt Rucker, Esquire

Rembert C. Dennis Building . Post Office Box, i 1 549 • Columbia, SC 2921 1-1549 . Telephone 803-734-3970 - Facsimile 803-253-6283
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STATE OF SOUTH CAROLINA

COUNTY OF SPARTANBURG

IN THE COURT OF COMMON PLEAS

SEVENTH JUDICIAL CIRCUIT

Carnie Norris, #227226, 2014-CP-42-4651

Applicant,
MOTION TO ALTER OR

AMEND JUDGMENT PURSUANT

TO RULE 59(e), SCRCP
v.

State of South Carolina,

Respondent.

Respondent now moves pursuant to Rule 59(e) and Rule 60, SCRCP, and all other

applicable rules to alter or amend the judgement.

This matter is before this Court by way of an application for post-conviction relief (PCR).

An evidentiary hearing into the matter was convened on September 15, 2014 at the Spartanburg

County Courthouse. This Court granted relief by order dated September 6, 2017. Respondent

received the filed signed order via the Spartanburg County Clerk of Court on September 8, 2017.

The Court granted relief on the basis that:

(1) "[Cjounsel failed to render reasonably effective assistance regarding the improper

introduction of portions of the applicant's prior record."

(Order p. 6).

DISCUSSION

In making this motion, Respondent reserves and incorporates all previous arguments and

authority presented to this Court. Respondent would submit that the judgment should be altered

or amended based on the following:

Applicability of Rule 609(a) versus Rule 609(b)

Prior to Applicant's trial testimony, the Solicitor indicated that he planned on impeaching

Applicant with prior convictions for common law robbery and second degree burglary. (ROA p.
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226). Counsel stated on the record that the Solicitor had provided her with documentation of

those prior convictions and referenced a 1996 common law robbery and 1995 second degree

burglary. (ROA p. 227-8). On direct, Counsel preemptively asked Applicant about both

charges, pointing out that the charges were from 1995. (ROA p. 267). Additionally, Counsel

pointed out that the Applicant was suffering from a drug problem at the time of the charge and

had admitted his involvement in both. (ROA p. 267). On cross examination, the Solicitor asked

Applicant if he'd "done robbery before," and if he'd "broke[n] into buildings before." (ROA p.

283). In response, Applicant stated that those incidents were from the past and he hoped the past

would not harm him. (ROA p. 283).

This Court found Applicant's prior "conviction dates were well in excess of ten years

before this case." (Order p. 11). In its order, this Court found Applicant's two prior convictions

were "unduly prejudicial under South Carolina Rule 609 (B)(2)(b) [sic] in that they were not

supported by specific facts and circumstances as required by the Rule," and that, "the use of

those convictions therefore could not substantially outweigh its prejudicial effect." (Order p.

11). Rule 609(b), SCRE, establishes that prior convictions are not admissible "if a period of

more than ten years has elapsed since the date of the conviction or of the release of the witness

from the confinement imposed for that conviction, whichever is the later date." (Emphasis

added).

Although the conviction dates are past the ten year mark, Applicant was released from

confinement imposed for both convictions inside the ten year mark. The 1995 sentence for

second degree burglary was 15 years and the 1996 sentence for common law robbery was

suspended to nine years plus five years of probation, consecutive to the burglary sentence.

Applicant was released on parole in 2004, but then returned to confinement based upon the

See attached Applicant's SCDC records.
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parole/probation revocation in 2008 following his arrest on the charges in this case. Therefore,

the crimes were not remote in time and would not invoke Rule 609(b). Rather, these crimes

were admissible for use in impeaching Applicant under Rule 609(a) and would not raise issues

under Rule 609(b).

Rule 609(a) requires that there be a finding by the court "that the probative value of

admitting the evidence [of the prior convictions] outweighs the prejudicial effect to the

[defendant]." Rule 609(a), SCRE. In contrast to admitting prior convictions under Rule 609(b),

Rule 609(a) does not require that the probative value of the conviction supported by specific

facts and circumstances substantially outweighs the prejudicial effect. Rather, Rule 609(a)

only requires the court to determine the probative value of admitting the evidence outweighs its

prejudicial effect. The rule assumes there will be some prejudicial effect.

There are five factors that should be considered by the trial judge in making the decision

to admit prior convictions for impeachment purposes: "(1) the impeachment value of the prior

crime; (2) the point in time of the conviction and the witness's subsequent history; (3) the

similarity of the past crime and the charged crime; (4) the importance of the defendant's

testimony; and (5) the centrality of the credibility issue." State v. Bryant. 369 S.C. 511, 633

S.E.2d 152 (2006).

Deficiency Analysis

As the record reflects, the court failed to make a finding on the record as to the probative

versus prejudicial value of the prior convictions and there was no objection to the introduction of

the prior convictions. (ROA p. 226-8). Trial counsel testified that had she objected to the prior

robbery conviction, Applicant would have still been impeached based on the burglary. This

(1) A priorassessment is reasonable and consistent with the factors set forth in Bryant.
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conviction for burglary has impeachment value against a defendant's testimony; (2) Applicant

was on parole for the burglary when he committed the instant robbery; (3) burglary is not

identical or similar to armed robbery; (4) Applicant's testimony was not critical to his defense

since his co-defendant testified consistent with Applicant's version of events2; and (5) credibility

was central to the case thus allowing impeachment using prior convictions was important. It

would have been reasonable to assume the burglary conviction would be admissible for

impeachment purposes. Although an objection to require the trial court to make the findings

required by 609(a) would have established a more thorough record, the result would have been

the same in that the burglary would have been admissible to impeach Applicant. Therefore, trial

counsel was not deficient in failing to object to the admissibility of the prior burglary conviction.

With regard to Applicant's prior common law robbery conviction: (1) A prior conviction

for robbery has impeachment value against a defendant's testimony; (2) Applicant was on

probation for the prior common law robbery when he committed the instant armed robbery; (3)

while Applicant's prior conviction for common law robbery is similar to armed robbery in that

they are both robberies, they are not identical; (4) Applicant's testimony was not critical to his

defense since his co-defendant testified consistent with Applicant's version of events; and (5)

credibility was central to the case thus allowing impeachment using prior convictions was

important. Because it is arguable that the prior common law robbery would have been admitted

and because the burglary would have almost certainly been admitted, it was reasonable for trial

counsel not to have objected to their use for impeachment purposes.

Additionally, all articulable arguments which can be inferred from the record as trial

strategy can be argued in favor of competence. A strategic or tactical decision does not have to

be articulated by counsel on the record, as the passage of time can often wear on the memories of

2 Trial counsel strongly encouraged Applicant not to testify. (PCR Tr. p. 62-63).
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well-reasoned decisions made in the heat of battle of avenues not pursued, objections withheld,

or evidence not presented. It is enough that the record show a basis for strategy, not that counsel

announce that strategy on the record. See Wood v. Allen. 558 U.S. 290 (2010). (affirming state

PCR court's finding that counsel made a strategic decision not to inquire further into a the

petitioner's report about his mental deficiencies where the record supported that finding, despite

Counsel not articulating the strategy). Notwithstanding the 609(a) test and the Bryant factors to

be considered, Applicant's trial counsel elicited the prior convictions during her direct

examination of Applicant. This was obviously a strategic decision by trial counsel to elicit

unfavorable testimony from Applicant regarding his prior criminal history in an effort to garner

the jury's trust and establish credibility. "Representation is an art, and an act or omission that is

unprofessional in one case may be sound or even brilliant in another." Strickland, 466 U.S. 668,

Just because the strategy did not actually gamer the jury's tmst or establish693 (1984).

Applicant's credibility does not necessarily mean it was an unreasonable strategy.

However, even if this Court finds that Counsel was deficient for failing to object to the

use of those prior convictions, Respondent submits that the Applicant failed to meet his burden

of proof as to prejudice.

Prejudice/Harmless Error Analysis

When an ineffectiveness claim is presented the defendant must show that counsel's

representation was deficient. Deficient representation amounts to conduct that is not objectively

reasonable under the circumstances. Strickland v. Washington. 466 U.S. 668, 688 (1984). In

addition, Applicant must show prejudice by establishing that the outcome would have been

different but for counsel's deficient performance. Strickland. 466 U.S. at 694. (emphasis added).

The equivalent in a direct appeal of a criminal conviction is harmless error. If the appellate court
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finds an error at trial could not reasonably have affected the result of the trial, then it is deemed

harmless. State v. Mitchell. 286 S.C. 572, 573, 336 S.E.2d 150, 151 (1985).

Respondent submits that Applicant failed to meet his burden of proof of establishing that

the alleged deficient conduct of Counsel affected the outcome of his trial. Respondent also

submits that Applicant was not prejudiced by any alleged deficient performance because of the

overwhelming evidence against him.

Victim Andrew Bond testified he was pushed to the ground by a man from behind who

asked Bond for his ID and told Bond he was under arrest. (ROA p. 1 1 5). Bond testified the man

Bond identified the man as
reached in to take Bond's wallet and start looking through it.

Applicant, Carnie Norris. (ROA p. 1 15). Bond testified that when he asked to see Applicant's

badge, Applicant pulled a knife out and held it to Bond's throat. Bond identified the knife that

was found on Applicant as the knife used to assault him. (ROA p. 116; p. 123). Bond testified

that as the incident went on, Bond tried to get up, but Applicant put the knife to Bond's throat

and threatened to kill Bond if he tried to get away. (ROA p. 117). Once the co-defendant

arrived on the scene and began rifling through Bond's wallet, Bond testified Applicant continued

to tell him to stay down and not move or Applicant would kill him. (ROA p. 119). Bond

testified that once his friends began to pull up in their cars and the first police officers arrived,

Applicant and his co-defendant handed Bond his empty wallet and cell phone before walking

across the street. (ROA p. 120).

Herbert Blankenship, a witness, also testified he saw Applicant grab Bond, put him on

the ground, announce he was a security officer and pull out a knife. (ROA p. 145). Blankenship

testified that as they approached Applicant and Bond, Applicant pulled the knife out and pointed

it at the others and told them to get on the ground. (ROA p. 146, p. 147). Blankenship identified
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Applicant as the man who held the knife on Bond and the other witnesses. (ROA p. 146). Once

Blankenship and the others had security call the police, he testified he drove over to the scene

and directed his headlights at the area where Applicant had Bond on the ground. (ROA p. 148).

Blankenship also identified the knife found on Applicant. (App. p. 149; p. 161).

Another witness, Daniel Mayfield, testified he saw Applicant approach Bond, put him on

the ground, and remove his wallet. (ROA p. 1 70). Mayfield testified that as he and the others

approached Bond and Applicant, Applicant pointed a knife towards the group and told them to

get on the ground. (ROA p. 170). Mayfield identified the knife found on Applicant. (ROA p.

Mayfield also testified the Applicant identified himself as a security guard before
170).

removing Bond's wallet from his pocket and rifling through it. (ROA p. 175-6; p. 183-4).

Officer Brad James testified he received a call about a disturbance with weapons, which

is what he was looking for when he arrived on the scene, and not anything related to a break-in

as Applicant suggested. (ROA p. 193, p. 205, p. 209). James testified that as he arrived on the

scene after receiving a dispatch, he saw two black males standing and a white male lying on the

ground. (ROA p. 1 87). James testified the white male told him the black males were robbing

him. (ROA p. 188). James, after receiving consent from Applicant, searched Applicant and

found a black-handled kitchen knife. (ROA p. 190). The co-defendant turned over several cards

that had been retrieved from Bond's wallet. (ROA p. 190).

Officer John Guest also testified they received two calls regarding a disturbance with

weapons, which they found out later were from the Hangar security guard and one of Bond's

friends. (ROA p. 210). Guest testified the co-defendant handed over several of Bond's cards

from the wallet after being asked by Guest. (ROA p. 212). Guest also saw James recover the

black kitchen knife from Applicant. (ROA p. 212). Guest testified Bond identified the knife as
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the one used in the robbery. (ROA p. 213). Guest confirmed dispatch never received a call in

regard to a break-in in that area. (ROA p. 213).

In contrast, both Applicant and co-defendant acknowledge going over to the group and

rifling through Bond's cards from his wallet. However, both deny a knife being used or present.

(ROA p. 258, p. 279). The testimony is not credible when contrasted with the testimony of three

witnesses who saw the knife and could identify it and the police officers who testified they

responded to a report of a disturbance involving someone being held at knifepoint. Further, the

knife was found on Applicant. The witnesses had no way of knowing the Applicant had a knife

on him at the time of the 91 1 calls if they had not seen the knife being held at the neck of their

friend, Bond. The evidence against Applicant was, in a word, overwhelming. Additionally,

Applicant and his co-defendant's lack of credibility was primarily caused by the stark contrast in

their story versus that of various bystanders and law enforcement as well as the peculiarity of

Applicant and his co-defendant's version of events - and not by his prior criminal history.

Even if this Court found that there was deficient conduct on behalf of Counsel,

Respondent submits that because of the overwhelming evidence of guilt, there was no prejudice.

"[N]o prejudice occurs, despite trial counsel's deficient performance, where there is otherwise

overwhelming evidence of the defendant's guilt. Smith v. State, 386 S.C. 562, 566, 689 S.E.2d

629, 631 (2010) (citing Rosemond v. Catoe. 383 S.C. 320, 325, 680 S.E.2d 5, 8 (2009)). The

trial testimony from Applicant was ludicrous. Jurors are expected to use common sense for just

such testimony as this. They were called upon to assess the credibility of a story that was

ridiculous per se. Prejudice from trial counsel's failure to require the trial judge to make his Rule

609(a) analysis on the record was not, under these circumstance, a defect in representation that

could have realistically affected the outcome.
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Additionally, while Applicant's prior conviction for common law robbery is similar to

armed robbery in that they are both robberies, they are not identical. The Supreme Court of

South Carolina has held although "the admission of identical convictions for impeachment

purposes enhances its prejudicial nature, it does not conclusively render the error so prejudicial

that it is not subject to a harmless error analysis." State v. Broadnax. 414 S.C. 468, 779 S.E.2d

789 (2015). Broadnax was tried for armed robbery. The trial court held a hearing in camera to

determine what prior convictions could be used to impeach Broadnax' s testimony. The trial

court admitted three of Broadnax 's four prior armed robbery convictions. The Court held the

error to be harmless, despite the convictions admitted were identical to those for which

Broadnax was on trial. Id. at 478-479. In this case, the prior conviction was not identical to the

conviction for which Applicant stood trial. Respondent submits the alleged error in admitting

Applicant's prior common law robbery conviction was harmless, similar to Broadnax. and

therefore, Applicant was not prejudiced by trial counsel's failure to object to it.

[Remainder ofpage left blank intentionally]
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CONCLUSION

WHEREFORE, the Respondent respectfully requests the order be amended and the PCR

application denied and dismissed with prejudice.

Respectfully submitted,

ALAN WILSON

Attorney General

W. JEFFREY YOUNG

Chief Deputy Attorney General

MEGAN HARRIGAN JAMESON

Senior Assistant Deputy Attorney General

VALERIE GARCIA GIOVANOLI

Assistant Attorney General

*

By:

ATTORNEYS FOR RESPONDENT

Office of the Attorney General

P.O. Box 11549

Columbia, SC 29211

Telephone: (803) 734-3737

September 12, 2017
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS

COUNTY OF SPARTANBURG )
)

2014-CP-42-4651)
)

Carnie Norris, #227226, )
)

Applicant, )
)
) AFFIDAVIT OF SERVICE BY MAILvs

)
STATE OF SOUTH CAROLINA, )

)
Respondent. )

I am an employee of the Respondent in the above-captioned action.1.

2. Regular communication by mail exists throughout the State of South Carolina and that this

is a proper circumstance of service by mail.

I have this day served a copy of the Motion to Alter or Amend Judgment Pursuant to

Rule 59(e), SCRCP in the above-eaptioned matter on the following person by depositing same in

the United States mail, postage prepaid:

3.

John Brandt Rucker, Esquire

The Rucker Law Firm, LLC

128 Millport Circle STE 200

Greenville, South Carolina 29607

DATED this 12th day of September, 2017.

Lindsey McCoy, Cfcjfal Assistant^
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Spartanburg County Clerk of Court Office

The enclosed document(s) is being returned for the following reason(s):

	 Master's fee required

From:

Signature required

Original document required

Satisfaction of Judgment required

Check or Money Order must be made payable to the Clerk of Court •

Check not signed

Insufficient filing fee: Please submit a business check or money order in the amount of $ _

Lis Pendens cancellation fee require ($1.00)

Coversheet not included (SCCA/23)

This is not a Spartanburg County Case
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Please submit all 7 pages of your completed PCR Application

I suggest you contact your attorney
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Carnie Norris, #227226 v. State of South CarolinaRe:
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Dear Ms. Blackley:

Enclosed please find the original Motion to Alter or Amend Judgment Pursuant to

Rule 59(e), SCRCP in the above-captioned case for filing in your office.

Sincerely,

Valerie Garcia Giovanoli

Assistant Attorney General

VGG/lm

Enclosure

cc: John Brandt Rucker, Esquire

Rembert C. Dennis Building • Post Office Box i 1 549 . Columbia, SC 2921 1-1549 - Telephone 803-734-3970 » Facsimile 803-253-6283



STATE OF SOUTH CAROLINA

COUNTY OF SPARTANBURG

IN THE COURT OF COMMON PLEAS

SEVENTH JUDICIAL CIRCUIT

Carnie Norris, #227226, 2014-CP-42-4651

Applicant,

MOTION TO ALTER OR

AMEND JUDGMENT PURSUANT

TO RULE 59(e), SCRCP
v.

State of South Carolina,

Respondent.

Respondent now moves pursuant to Rule 59(e) and Rule 60, SCRCP, and all other
*

-!
c=» w

applicable rules to alter or amend the judgement.
CO

3 J

This matter is before this Court by way of an application for post-conviction Egjief P
O itiQ : -i;r ;
~o *"

An evidentiary hearing into the matter was convened on September 15, 2014 at the^part^ffliri^
r~

County Courthouse. This Court granted relief by order dated September 6, 2017. ekes
7-

$0 '
SB »-

received the filed signed order via the Spartanburg County Clerk of Court on Septeri§er 8^817'.
-<

The Court granted relief on the basis that:

(1) "[Cjounsel failed to render reasonably effective assistance regarding the improper

introduction of portions of the applicant's prior record."

(Order p. 6).

DISCUSSION

In making this motion, Respondent reserves and incorporates all previous arguments and

authority presented to this Court. Respondent would submit that the judgment should be altered

or amended based on the following:

Applicability of Rule 609(a) versus Rule 609fb)

Prior to Applicant's trial testimony, the Solicitor indicated that he planned on impeaching

Applicant with prior convictions for common law robbery and second degree burglary. (ROA p.
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226). Counsel stated on the record that the Solicitor had provided her with documentation of

those prior convictions and referenced a 1996 common law robbery and 1995 second degree

burglary. (ROA p. 227-8). On direct, Counsel preemptively asked Applicant about both

charges, pointing out that the charges were from 1995. (ROA p. 267). Additionally, Counsel

pointed out that the Applicant was suffering from a drug problem at the time of the charge and

had admitted his involvement in both. (ROA p. 267). On cross examination, the Solicitor asked

Applicant if he'd "done robbery before," and if he'd "brokefn] into buildings before." (ROA p.

283). In response, Applicant stated that those incidents were from the past and he hoped the past

would not harm him. (ROA p. 283).

This Court found Applicant's prior "conviction dates were well in excess of ten years

before this case." (Order p. 11). In its order, this Court found Applicant's two prior convictions

were "unduly prejudicial under South Carolina Rule 609 (B)(2)(b) [s/c] in that they were not

supported by specific facts and circumstances as required by the Rule," and that, "t use of

CO

those convictions therefore could not substantially outweigh its prejudicial effect^
O r~' ; • i

11). Rule 609(b), SCRE, establishes that prior convictions are not admissible "Sa pSflodrof
CD Q ' ;

. . ^
more than ten years has elapsed since the date of the conviction or of the release ffitheiMgtness

"U
enp.0

c,
1. >
c '

from the confinement imposed for that conviction, whichever is the later datec" (Egffiiasis:.
-< •£"*! '

~<

added).

Although the conviction dates are past the ten year mark, Applicant was released from

i

confinement imposed for both convictions inside the ten year mark. The 1995 sentence for

second degree burglary was 15 years and the 1996 sentence for common law robbery was

suspended to nine years plus five years of probation, consecutive to the burglary sentence.

Applicant was released on parole in 2004, but then returned to confinement based upon the

See attached Applicant's SCDC records.
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parole/probation revocation in 2008 following his arrest on the charges in this case. Therefore,

the crimes were not remote in time and would not invoke Rule 609(b). Rather, these crimes

were admissible for use in impeaching Applicant under Rule 609(a) and would not raise issues

under Rule 609(b).

Rule 609(a) requires that there be a finding by the court "that the probative value of

admitting the evidence [of the prior convictions] outweighs the prejudicial effect to the

[defendant]." Rule 609(a), SCRE. In contrast to admitting prior convictions under Rule 609(b),

Rule 609(a) does not require that the probative value of the conviction supported by specific

facts and circumstances substantially outweighs the prejudicial effect. Rather, Rule 609(a)

only requires the court to determine the probative value of admitting the evidence outweighs its

prejudicial effect. The rule assumes there will be some prejudicial effect.

There are five factors that should be considered by the trial judge in making the decision

to admit prior convictions for impeachment purposes: "(1) the impeachment value of the prior

crime; (2) the point in time of the conviction and the witness's subsequent history;J3) the

similarity of the past crime and the charged crime; (4) the importance of the de:

testimony; and (5) the centrality of the credibility issue." State v. Bryant 369

idant's

f . •>

. m
o
~o

S.E.2d 152 (2006). m

CD
. o

rU 1
Deficiency Analysis >

o

. ^ H rr:
As the record reflects, the court failed to make a finding on the record as tfthe ®DbaJiVe;

-<

versus prejudicial value of the prior convictions and there was no objection to the introjfstiolfof

the prior convictions. (ROA p. 226-8). Trial counsel testified that had she objected to the prior

robbery conviction, Applicant would have still been impeached based on the burglary. This

assessment is reasonable and consistent with the factors set forth in Bryant. (1) A prior
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conviction for burglary has impeachment value against a defendant's testimony; (2) Applicant

was on parole for the burglary when he committed the instant robbery; (3) burglary is not

identical or similar to armed robbery; (4) Applicant's testimony was not critical to his defense

since his co-defendant testified consistent with Applicant's version of events2; and (5) credibility

was central to the case thus allowing impeachment using prior convictions was important. It

would have been reasonable to assume the burglary conviction would be admissible for

impeachment purposes. Although an objection to require the trial court to make the findings

required by 609(a) would have established a more thorough record, the result would have been

the same in that the burglary would have been admissible to impeach Applicant. Therefore, trial

counsel was not deficient in failing to object to the admissibility of the prior burglary conviction.

With regard to Applicant's prior common law robbery conviction: (1) A prior conviction

for robbery has impeachment value against a defendant's testimony; (2) Applicant was on

probation for the prior common law robbery when he committed the instant armed robbery; (3)

while Applicant's prior conviction for common law robbery is similar to armed robbery in that

they are both robberies, they are not identical; (4) Applicant's testimony was not critical to his

defense since his co-defendant testified consistent with Applicant's version of events; and (5)

credibility was central to the case thus allowing impeachment using prior convictions was

important. Because it is arguable that the prior common law robbery would have been afflnitted
e

and because the burglary would have almost certainly been admitted, it was reasonablejfflbr trial
' o

counsel not to have objected to their use for impeachment purposes.

~o

Additionally, all articulable arguments which can be inferred from the
r—

. . .

strategy can be argued in favor of competence. A strategic or tactical decision does i
ZK a
f— 1

be articulated by counsel on the record, as the passage of time can often wear on tl5£iJ

C~
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o

s triaf; ,
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o
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2 Trial counsel strongly encouraged Applicant not to testify. (PCR Tr. p. 62-63).
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well-reasoned decisions made in the heat of battle of avenues not pursued, objections withheld,

or evidence not presented. It is enough that the record show a basis for strategy, not that counsel

announce that strategy on the record. See Wood v. Allen. 558 U.S. 290 (2010). (affirming state

PCR court's finding that counsel made a strategic decision not to inquire further into a the

petitioner's report about his mental deficiencies where the record supported that finding, despite

Counsel not articulating the strategy). Notwithstanding the 609(a) test and the Bryant factors to

be considered, Applicant's trial counsel elicited the prior convictions during her direct

examination of Applicant. This was obviously a strategic decision by trial counsel to elicit

unfavorable testimony from Applicant regarding his prior criminal history in an effort to garner

the jury's trust and establish credibility. "Representation is an art, and an act or omission that is

unprofessional in one case may be sound or even brilliant in another." Strickland. 466 U.S. 668,

Just because the strategy did not actually garner the jury's trust or establish693 (1984).

Applicant's credibility does not necessarily mean it was an unreasonable strategy.
CO

However, even if this Court finds that Counsel was deficient for failing tojobjegpo thee ;
o

eShiuse of those prior convictions, Respondent submits that the Applicant failed to m lurdeA^
CD

>
of proof as to prejudice. o

CO

!.0
<"2

Prejudice/Harmless Error Analysis m

-<

sel'sWhen an ineffectiveness claim is presented the defendant must show that

representation was deficient. Deficient representation amounts to conduct that is not objectively

reasonable under the circumstances. Strickland v. Washington. 466 U.S. 668, 688 (1984). In

addition, Applicant must show prejudice by establishing that the outcome would have been

different but for counsel's deficient performance. Strickland. 466 U.S. at 694. (emphasis added).

The equivalent in a direct appeal of a criminal conviction is harmless error. If the appellate court

Page 5 of 10



finds an error at trial could not reasonably have affected the result of the trial, then it is deemed

harmless. State v. Mitchell. 286 S.C. 572, 573, 336 S.E.2d 150, 151 (1985).

Respondent submits that Applicant failed to meet his burden of proof of esftblishipg that,
St <=> "j

-—i > c :

depjjalsoj,,.the alleged deficient conduct of Counsel affected the outcome of his trial. Rei r*

usecflf thie: o :submits that Applicant was not prejudiced by any alleged deficient performance
a)

o

overwhelming evidence against him. =K

V?

Victim Andrew Bond testified he was pushed to the ground by a man froi iehiig[ who;
t • N

asked Bond for his ID and told Bond he was under arrest. (ROA p. 1 1 5). Bond testiftd the man

Bond identified the man asreached in to take Bond's wallet and start looking through it.

Applicant, Carnie Norris. (ROA p. 115). Bond testified that when he asked to see Applicant's

badge, Applicant pulled a knife out and held it to Bond's throat. Bond identified the knife that

was found on Applicant as the knife used to assault him. (ROA p. 116; p. 123). Bond testified

that as the incident went on, Bond tried to get up, but Applicant put the knife to Bond's throat

and threatened to kill Bond if he tried to get away. (ROA p. 117). Once the co-defendant

arrived on the scene and began rifling through Bond's wallet, Bond testified Applicant continued

to tell him to stay down and not move or Applicant would kill him. (ROA p. 119). Bond

testified that once his friends began to pull up in their cars and the first police officers arrived,

Applicant and his co-defendant handed Bond his empty wallet and cell phone before walking

across the street. (ROA p. 120).

Herbert Blankenship, a witness, also testified he saw Applicant grab Bond, put him on

the ground, announce he was a security officer and pull out a knife. (ROA p. 145). Blankenship

testified that as they approached Applicant and Bond, Applicant pulled the knife out and pointed

it at the others and told them to get on the ground. (ROA p. 146, p. 147). Blankenship identified

Page 6 of 10



Applicant as the man who held the knife on Bond and the other witnesses. (ROA p. 146). Once

Blankenship and the others had security call the police, he testified he drove over to the scene

and directed his headlights at the area where Applicant had Bond on the ground. (ROA p. 148).

Blankenship also identified the knife found on Applicant. (App. p. 149; p. 161).

Another witness, Daniel Mayfield, testified he saw Applicant approach Bond, put him on

the ground, and remove his wallet. (ROA p. 170). Mayfield testified that as he and the others

approached Bond and Applicant, Applicant pointed a knife towards the group and told them to

get on the ground. (ROA p. 170). Mayfield identified the knife found on Applicant. (ROA p.

Mayfield also testified the Applicant identified himself as a security guard before170).

removing Bond's wallet from his pocket and rifling through it. (ROA p. 175-6; p. 183-4).

Officer Brad James testified he received a call about a disturbance with weapons, which

is what he was looking for when he arrived on the scene, and not anything related to a break-in

as Applicant suggested. (ROA p. 193, p. 205, p. 209). James testified that as he arrived on the

scene after receiving a dispatch, he saw two black males standing and a white male lying on the

ground. (ROA p. 187). James testified the white male told him the black males were robbing

t andhim. (ROA p. 188). James, after receiving consent from Applicant, searched AppliJ|n

found a black-handled kitchen knife. (ROA p. 190). The co-defendant turned over several cards

%
O S?£0 ~.7r~"
~o &SLD

wftftV .

that had been retrieved from Bond's wallet. (ROA p. 190).

~o

Officer John Guest also testified they received two calls regarding a dis|Jr
r- Crj

>ond's; ;
weapons, which they found out later were from the Hangar security guard and gie

r—
rn

friends. (ROA p. 210). Guest testified the co-defendant handed over several of:B r's cards

-'•r

from the wallet after being asked by Guest. (ROA p. 212). Guest also saw James recover the

black kitchen knife from Applicant. (ROA p. 212). Guest testified Bond identified the knife as
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the one used in the robbery. (ROA p. 213). Guest confirmed dispatch never received a call in

regard to a break-in in that area. (ROA p. 213).

In contrast, both Applicant and co-defendant acknowledge going over to the group and

rifling through Bond's cards from his wallet. However, both deny a knife being used or present.

(ROA p. 258, p. 279). The testimony is not credible when contrasted with the testimony of three

witnesses who saw the knife and could identify it and the police officers who testified they

responded to a report of a disturbance involving someone being held at knifepoint. Further, the

knife was found on Applicant. The witnesses had no way of knowing the Applicant had a knife

on him at the time of the 91 1 calls if they had not seen the knife being held at the neck of their

friend, Bond. The evidence against Applicant was, in a word, overwhelming. Additionally,

Applicant and his co-defendant's lack of credibility was primarily caused by the stark contrast in

their story versus that of various bystanders and law enforcement as well as the peculiarity of

Applicant and his co-defendant's version of events - and not by his prior criminal history.

Even if this Court found that there was deficient conduct on behalf of Counsel,

Respondent submits that because of the overwhelming evidence of guilt, there was no prejudice.

"[N]o prejudice occurs, despite trial counsel's deficient performance, where there is otlgfwise

overwhelming evidence of the defendant's guilt. Smith v. State. 386 S.C. 562, 566, 689^8.E.2d
fi ^ r .

629, 631 (2010) (citing Rosemond v. Catoe. 383 S.C. 320, 325, 680 S.E.2d 5, 8 C^St^ThiS'
^

trial testimony from Applicant was ludicrous. Jurors are expected to use commonffinyfor jpsf--

... ^
such testimony as this. They were called upon to assess the credibility of ^$tor iat

Ci
. . . . — , .

ridiculous per se. Prejudice from trial counsel's failure to require the trial judge to m®b hi^Rule

- r *

609(a) analysis on the record was not, under these circumstance, a defect in representation that

could have realistically affected the outcome.
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Additionally, while Applicant's prior conviction for common law robbery is similar to

armed robbery in that they are both robberies, they are not identical. The Supreme Court of

South Carolina has held although "the admission of identical convictions for impeachment

purposes enhances its prejudicial nature, it does not conclusively render the error so prejudicial

that it is not subject to a harmless error analysis." State v. Broadnax. 414 S.C. 468, 779 S.E.2d

789 (2015). Broadnax was tried for armed robbery. The trial court held a hearing in camera to

determine what prior convictions could be used to impeach Broadnax 's testimony. The trial

court admitted three of Broadnax' s four prior armed robbery convictions. The Court held the

error to be harmless, despite the convictions admitted were identical to those for which

Broadnax was on trial. Id at 478-479. In this case, the prior conviction was not identical to the

conviction for which Applicant stood trial. Respondent submits the alleged error in admitting

Applicant's prior common law robbery conviction was harmless, similar to Broadnax. and

therefore, Applicant was not prejudiced by trial counsel's failure to object to it.

i
©

o*>

T>
3: O

:~Jr-
. —; r-'i

o
~o
PI "715

CD

[Remainder ofpage left blank intentionally] f~" m
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CONCLUSION

WHEREFORE, the Respondent respectfully requests the order be amended and the PCR

application denied and dismissed with prejudice.

Respectfully submitted,

ALAN WILSON

Attorney General

W. JEFFREY YOUNG

Chief Deputy Attorney General

MEGAN IIARRIGAN JAMESON

Senior Assistant Deputy Attorney General

VALERIE GARCIA GIOVANOLI

Assistant Attorney General

By:
ATTORNEYS FOR RESPONDENT

Office of the Attorney General

P.O. Box 11549

Columbia, SC 29211

Telephone: (803) 734-3737 ^

2
September 12, 2017 @IS3 CO
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STATE OF SOUTH CAROLINA )
IN THE COURT OF COMMON PLEAS)

COUNTY OF SPARTANBURG )
)

2014-CP-42-4651)
)

Carnie Norris, #227226, )
)

Applicant, )
)

AFFIDAVIT OF SERVICE BY MAIL)vs

)
STATE OF SOUTH CAROLINA, )

)
Respondent. )

I am an employee of the Respondent in the above-captioned action.1.

2. Regular communication by mail exists throughout the State of South Carolina and that this

is a proper circumstance of service by mail.

I have this day served a copy of the Motion to Alter or Amend Judgment Pursuant to

Rule 59(e), SCRCP in the above-captioned matter on the following person by depositing same in

the United States mail, postage prepaid:

3.

<

s
eJohn Brandt Rucker, Esquire

The Rucker Law Firm, LLC a

128 Millport Circle STE 200 -o

Greenville, South Carolina 29607 tcc-
—i m

o
~o
m

jj

CO

DATED this 12lh day of September, 2017. S
c~> -

o

m

—i

Lindsey McCoy, I2^gal Assistant



Attachment C



8:21-cv-03353-MGL-JDA     Date Filed 09/11/23    Entry Number 69-1     Page 1 of 28

vs.

Petitioner Camie Norris (Norris) filed this 28 U.S.C. § 2254 petition against Respondent

Charles Williams, Warden (Williams). Noms is representing himself.

The matter is before the Court for review of the Report and Recommendation (Report) of the

United States Magistrate Judge suggesting Williams’s motion to dismiss, construed as a motion for

summaryjudgment, Norris’s motion for an appeal bond, and Norris’s motion for summaryjudgment

all be denied without prejudice. The Magistrate Judge further recommends this action be stayed, and

that Williams be directed to file periodic updates concerning the appellate proceedings in Norris’

state court case. The Report was made in accordance with 28 U.S.C. § 636 and Local Civil Rule

73.02 for the District of South Carolina.

The Magistrate Judge makes only a recommendation to this Court. The recommendation has

Mathews v. Weber, 423 U.S. 261, 270 (1976). The Court is charged with making a de novo

CHARLES WILLIAMS, Warden,

Respondent.

CARNIE NORRIS,

Petitioner,

§ CIVIL ACTION NO . 8 : 2 1 -3 3 5 3 -MGL-JDA

no presumptive weight. The responsibility to make a final determination remains with the Court.

8:21’CY203c3v5-3-MSLkJDA-jdMW0W23/2WnNuitam Page 1 8f 28

ORDER ADOPTING THE REPORT AND RECOMMENDATION

TO THE EXTENT PROVIDED HEREIN

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF SOUTH CAROLINA

ANDERSON/GREENWOOD DIVISION
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determination of those portions of the Report to which specific objection is made, and the Court may

recommit the matter with instructions. 28 U.S.C. § 636(b)(1).

The Magistrate Judge filed the Report on July 27, 2023; and the Clerk of Court entered

Norris’s objections on August 15, 2023. The Court has carefully reviewed the objections, but holds

them to be without merit. It will therefore enter judgment accordingly.

A brief recitation of the factual background of Norris’s state court cases, both his criminal

and his application for post-conviction relief (PCR), will be helpful in explaining the Court’s

decision below.

On September 2008, a grand jury indicted Norns for armed robbery. After a July 6-7, 2009,

jury trial, the jury found Norris and his co-defendant guilty. The trial court judge sentenced Norris

to twenty-eight years in state prison. Norris filed a direct appeal, which the South Carolina Court

of Appeals dismissed on April 18, 2012.

Norris filed a pro se application for PCR on November 7, 2012, almost eleven years ago,

alleging his trial and appellate counsel had provided ineffective assistance. On September 1 5, 2014,

almost two years later, Judge Roger L. Couch (Couch), the judge presiding over Norris’s PCR case,

held a hearing on Norris’s application. Couch then asked for additional briefing.

Approximately three years after the hearing, in an September 6, 2017, order, Couch granted

Petitioner’s PCR application, vacated his conviction, and remanded his charges for a new trial. The

state then filed a motion to alter or amend judgment pursuant to Rule 59(e), dated September 19,

2017. Couch denied the state’s motion on February 15, 2019, approximately a year-and-a-half after

it was filed. Thus, Norris’s PCR was pending with Couch for around four-and-a-half years.

2

8:21-syMWGW-j DDate>d09CT2T/2Ent^Num&er>69-tfe W 2 of i

accept, reject, or modify, in whole or in part, the recommendation of the Magistrate Judge or
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The state thereafter filed a notice of appeal, dated March 1 , 20 1 9, and a petition for a writ of

certiorari, dated September 20, 2019. The notice of appeal stayed the PCR court’s vacatur of

Norris’s conviction such that he remains in custody. See SCACR Rule 241(a) (“As a general rule,

the service of a notice of appeal in a civil matter acts to automatically stay matters decided in the

order, judgment, decree or decision on appeal, and to automatically stay the relief ordered in the

appealed orderjudgment, or decree or decision.”).

On August 1 9, 2022, almost three-and-a-halfyears after the state filed its appeal, almost three

years after the state filed its petition for a writ of certiorari, and approximately five years after Couch

granted Norris relief, the Court ofAppeals granted certiorari. As of the date of this Order, the state’s

notice of appeal has been pending for approximately four-and-a-half years.

According to the South Carolina Appellate Case Management System, briefing and the record

=69375 (last accessed on August 22, 2023).

Normally, one must exhaust all state remedies before filing a Section 2254 petition with this

exhaustion principles where claims were not raised on direct appeal to the state’s supreme court).

But, there is an exception to the exhaustion requirement when there is an inordinate delay in the state

court’s consideration of a petitioner’s habeas claims. See Ward v. Freeman, 46 F.3d 1 129 at *1 (4th

Cir. 1 995) (unpublished table decision) (“State remedies may be rendered ineffective by inordinate

delay or inaction in state proceedings.”).

As the Court noted earlier, Norris filed his PCR application on November 7, 2012, almost

eleven years ago. But, consideration of the state’s appeal of the PCR court’s granting Norris’s PCR

3

were complete as of February 28, 2023. https://ctrack.sccourts.org/public/caseView.do7csIID

Court. See Spencer v. Murray, 18 F.3d 237, 239 (4th Cir. 1994) (denying certain claims on
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application is still pending. Approximately two years of the delay is attributable to the South

Carolina Attorney General, who was responsible for scheduling the initial hearing in this matter.

The remaining nine years are attributable to delays by Couch and the South Carolina Court of

Appeals. These inordinate delays are deeply concerning and troubling to the Court as they tend to

fray the judicial fabric on which a petitioner such as Nonas should be able to rely.

Nevertheless, it appears the appeal may be decided soon. As the Court stated above, the

Court ofAppeals granted certiorari on August 19, 2022, and briefing and the record were complete

as of February 28, 2023. According to the Magistrate Judge, Williams “indicates that the state

appellate courts move rather quickly once certiorari has been granted and contends that [Norns’ s]

case is now currently and actively before the state appellate courts, indicating [Norris’s] state

remedies will soon be exhausted.” Report at 1 9 (citation omitted) (internal quotation marks omitted)

(internal alteration marks omitted). .

As per persuasive legal authority, even though Nonas has established that there has been an

inordinate delay in the state court’s final decision on his PCR application, the Court will, for now,

wait for the South Carolina Court of Appeals to render a decision in the matter. See e.g., Wallace

proceedings have resumed, we have instructed district courts to stay their consideration of habeas

petitions.”); Walker v. Vaughn, 53 F.3d 609, 614 (3rd Cir. 1995)) (stating that even if a petitioner

can show unreasonable delay, a federal court should “stay its hand if there is evidence that the state

court action . . . has been reactivated.”).

In Norris ’s objections, he primarily argues that the exhaustion requirement should be set

aside in this case based on the inordinate delay. Except that it appears a decision in his case may be

4

w4 of 28

v. Dragovich, 143 Fed. Appx. 413, 418 (3rd Cir. 2005) (“Where . . .previously-stalled state

8’21 8:21-cv-02353-MGL-J DA^DateFOo1/20/2 iRyfflumbe9-1
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coming soon, the Court would agree. But, given that “there is evidence that the state court action

. . . has been reactivated[,]” the Court will “stay its hand” for now. Id. But, as provided below, the

Court will revisit this decision each month when Williams files his status report as to the pending

appeal.

Nonas also quibbles with some of the Magistrate Judge’s factual recitations. But, even if

Norris is correct, they are of no moment in the Court’s decision in this matter.

Additionally, Nonas argues he should be released pending the Court of Appeals’ decision

concerning his PCR application.

To prevail on a motion for release on bail in a habeas case, the appellant must show that his

petition presents a substantial constitutional claim upon which he has a high probability of success,

and that extraordinary circumstances warrant his release. See Aronson v. May, 85 S. Ct. 3, 5 (1964)

(”[I]t is . . . necessary to inquire whether, in addition to there being substantial questions presented

special treatment in the interests of justice.”). But, Norris has neglected to demonstrate any such

extraordinary circumstances are present here.

For all these reasons, the Court will overrule Norris’s objections.

Finally, Norns requests a hearing and the appointment of counsel. But, he fails to offer any

factual or legal basis to make the granting of such relief proper. Therefore, the Court will deny the

two requests.

After a thorough review of the Report and the record in this case pursuant to the standard set

forth above, the Court overrules Norns ’s objections, adopts the Report to the extent it does not

contradict this Order, and incorporates it herein. It is therefore the judgment of this Court Williams ’ s

5

8:21-cv-03353-MGL-JDA
8:21-cv-03353-MGL-JDADate :'"d taa23- En',v - !;mbe' 69.1 page 5 of 2

by the appeal, there is some circumstance making this application exceptional and deserving of
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motion to dismiss, construed as a motion for summary judgment, Norris’s motion for an appeal

bond, andNorris’s motion for summary judgment are all DISMISSED WITHOUT PREJUDICE.

Norris’s requests for a hearing and for the appointment of counsel are both DENIED.

Williams should immediately inform the South Carolina Court of Appeals of the Court’s

concerns detailed in this Order, as well as the Report. In doing so, he should provide it a copy of

both this Order and the Report, which details those concerns. He shall file a certification with this

Court that he has done so not later than August 30, 2023.

This case is STAYED pending further order of the Court. Not later than the fifteenth day

of each month, Williams shall file a status report concerning the appeal ofNorris’s PCR. Williams

shall also file a status report not later than one day after the Court of Appeals issues its decision in

the state’s appeal.

To the extent Norns moves for a certificate of appealability, such request is DENIED.

IT IS SO ORDERED.

Signed this 25th day of August, 2023, in Columbia, South Carolina.

NOTICE OF RIGHT TO APPEAL

Norris is hereby notified of the right to appeal this Order within thirty days from the date

hereof, pursuant to Rules 3 and 4 of the Federal Rules of Appellate Procedure.

6

s/ Mary G. Lewis

MARY G. LEWIS

UNITED STATES DISTRICT JUDGE

8 2|v03-''G'PAjD OWU E|''y N'mbe. 69.1 page 6 of 28
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U.S. District Court

District of South Carolina

Notice of Electronic Filing

Carnie Norris, #227226

Perry Correctional Institution

430 Oaklawn Rd

Pelzer, SC 29669

Docket Text:

ORDER RULING ON REPORT AND RECOMMENDATION. It is the judgment of this Court

that Williams's motion to dismiss, construed as a motion for summary judgment, Norris's motion

for an appeal bond, and Norris's motion for summary judgment are all DISMISSED WITHOUT

PREJUDICE. Norris's requests for a hearing and for the appointment of counsel are both

DENIED. This case is STAYED. Signed by Honorable Mary Geiger Lewis on 8/25/23. (rweb, )

The following transaction was entered on 08/25/2023 at 4:02:17 PM EDT and filed on

08/25/2023

Case Name: Norris v. Williams

Case Number: 8:21-cv-03353-MGL-JDA

Filer:

Document Number:
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20L2-CP-42-4651Camic Norris, #227226,

Applicant,

v.

State of South Carolina,

Respondent.

Respondent now moves pursuant to Rule 59(e) and Rule 60, SCRCP, and all other

applicable rules to alter or amend the judgement.

This mailer is before this Court by way of an application for post-conviction relief (PCR).

An evidentiary hearing into the matter was convened on September 15, 2014 at the Spartanburg

County Courthouse. This Court granted relief by order dated September 6, 2017. Respondent

received the filed signed order via the Spartanburg County Clerk of Court on September 8. 2017.

The Court granted relief on the basis that:

(Order p. 6).

DISCUSSION

authority presented to this Court. Respondent would submit that the judgment should be altered

or amended based on (he following:

Applicability of Rule 609(a) versus Rule 609(b)

Prior Io Applicant’s trial testimony, the Solicitor indicated that he planned on impeaching

Applicant with prior convictions for common law robbery and second degree burglary. (ROA p.

I'

Page 1 of 1 0

EXHIBIT [2]

8:21-cv-03353-MGL-JDA

8:21-cv-03353-MGL-JDA

STATE OF SOUTH CAROLINA

COUNTY OF SPARTANBURG

IN THE COURT OF COMMON PLEAS

SEVENTH JUDICIAL CIRCUIT

MOTION TO ALTER OR

AMEND JUDGMENT PURSUANT

TO RULE 59(e), SCRCP

no

cn

[

J

Page 8 of 28
Page 83 of 210 '

Date Filed 09/11/23 Entry Number 69-1

Date Filed 08/31/22 Entry Number 20-1

L t

zr sj -

(1) '’[C]ounsel failed to render reasonably effective assistance regarding Se iij^roper
introduction of portions of the applicant’s prior record.” . S

c? rv'

m

In making this motion, Respondent reserves and incorporates all previous arguments'and
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226). Counsel stated on the record that the Solicitor had provided her with documentation of

burglary. (ROA p, 227-8). On direct, Counsel preemptively asked Applicant about both

charges, pointing out that the charges were from 1995. (ROA p. 267). Additionally, Counsel

pointed out that the Applicant was suffering from a drug problem at the time of the charge and

had admitted his involvement in both. (ROA p. 267). On cross examination, the Solicitor asked

Applicant if he'd “done robbery before," and if he'd “brokefn] into buildings before. (ROA p.

283). In response, Applicant stated that those incidents were from the past and he hoped the past

would not harm him. (ROA p. 283).

This Court found Applicant’s prior “conviction dates were well in excess of ten years

(Order p. 11). In its order, this Court found Applicant’s two prior convictions •before this case.

required by the Rule,” and that, “the use of

those convictions therefore could not substantially outweigh its prejudicial effect. (Order p.

11). Rule 609(b), SCRE, establishes that prior convictions arc not admissible “if a period of

more than ten years has elapsed since the date of the conviction or of the release of the witness

Applicant was released on parole in 2004, but then returned to confinement based upon the

Page 2 of 10

EXHIBIT (2)

1

8:21-cv-03353-MGL-JDA
8:21-cv-03353-MGL-JDA

from the confinement imposed for that conviction, whichever is (he later date,” (Emphasis

supported by specific facts and circumstances as

Date Filed 09/11/23 Entry Number 69-1 Page 9 of 28
Date Filed 08/31/22’" Entry Number 20-1“ ' Page 84 of 210s

I

i

/.

J See attached Applicant’s SCDC records.

added).
7 Q> Co

r? •
Although the conviction dates are past the ten year mark, Applicant was $flcax§ from

' Oj . •

The 199$ sen^ncc' for

rrj CO ’

second degree burglary was 15 years and the 1996 sentence for common la*? rojjbery was

suspended to nine years plus five years of probation, consecutive to the burglary sentence.

confinement imposed for both convictions inside the ten year mark.1

were “unduly prejudicial under South Carolina Rule 609 (B)(2)(b) [a/c] in that they were not

those prior convictions and referenced a 1996 common law robbery and 1995 second degree
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parolc/probation revocation in 2008 following his arrest on the charges in this case. Therefore,

were admissible for use in impeaching Applicant under Rule 609(a) and would not raise issues

under Rule 609(b).

admitting the evidence [of the prior convictions] outweighs the prejudicial effect to the

[defendant]." Rule 609(a), SCRE. In contrast to admitting prior convictions under Rule 609(b),

Rule 609(a) docs not require that the probative value of the conviction supported by specific

facts and circumstances substantially outweighs the prejudicial effect. Rather, Rule 609(a)

only requires the court to determine the probative value of admitting the evidence outweighs its

prejudicial effect. The rule assumes there will be some prejudicial effect.

There are five factors that should be considered by the trial judge in making the decision

to admit prior convictions for impeachment purposes: "(1) the impeachment value of the prior

crime; (2) the point in time of the conviction and the witness's subsequent history; (3) the

similarity of the past crime and the charged crime: (4) the importance of the defendant's

S,E.2d 152 (2006).

robbery conviction, Applicant would have still been impeached based on the burglary. This

assessment is reasonable and consistent with the factors set forth in Bryant. (1) A prior

Page 3 of 10

EXHIBIT [2]

8:21-cv-03353-MGL-JDA
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Date Filed 09/11/23
uate t-iiea

!
i

1

j

o

Deficiency Analysiss—j. —

As the record reflects, the court failed to make a finding on the record as t^he

versus prejudicial value of the prior convictions and there was no objection to thefpurojpctidn- of

the prior convictions. (ROA p. 226-8). Trial counsel testified that had she objected to the prior

testimony; and (5) the centrality of the credibility issue." State v. Brvant, 369 S.C. 511, 633

Co ’

3 -
no -

iwbativc

Entry Number 69-1
tntry ntimoer 2u-a—

Page 10 of 28
hage «b or z iu -

the crimes were not remote in time and would not invoke Rule 609(b). Rather, these crimes

Rule 609(a) requires that there be a finding by the court ‘That the probative value of
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conviction for burglary has impeachment value against a defendant’s testimony; (2) Applicant

was on parole for the burglary when he committed the instant robbery; (3) burglary is not

identical or similar to armed robbery; (4) Applicant’s testimony was not critical to his defense

would have been reasonable to assume the burglary conviction would be admissible for

impeachment purposes, Although

required by 609(a) would have established a more thorough record, the result would have been

the same in that the burglary would have been admissible to impeach Applicant. Therefore, trial

counsel was not deficient in failing to object to the admissibility of the prior burglary conviction.

With regard to Applicant’s prior common law robbery conviction: (1) A prior conviction

for robbery has impeachment value against a defendant’s testimony; (2) Applicant was on

probation for the prior common law robbery when he committed the instant armed robbery; (3)

while Applicant's prior conviction for common law robbery is similar to armed robbery in that

they arc both robberies, they are not identical; (4) Applicant’s testimony was not critical to his

defense since his co-defendant testified consistent with Applicant's version ofcvents; and (5)

credibility was central to the case thus allowing impeachment using prior convictions, was

counsel not to have objected to their use for impeachment purposes,

be articulated by counsel on the record, as (he passage of time can often wear on the memories of

EXHIBIT [2]

8:21-cv-03353-MGL-JDA
8:21-cv-03353-MGL-JDA

' Trial counsel strongly encouraged Applicant not to testify. (PCR Tr, p. 62-63).

Page 4 of 10

1

i

P Pg^fe110!28-—

an objection to require the trial court to make the findings

Co

Additionally, all articulable arguments which can be inferred from th<nreco^d> as trial

strategy can be argued in favor of competence. A strategic or tactical decision docs not have to

1
i;

II

important. Because it is arguable that the prior common law robbery would have bctS” admitted- ,

and because the burglary would have almost certainly been admitted, it was reasonable trial

£

since his co-defendant testified consistent with Applicant's version of events2; and (5) credibility

Date Filed 09/11/23 Entry Number 69-1
Date Filed 08/31/22 Entry Number 20-1

was central to the case thus allowing impeachment using prior convictions was important. It
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we 1 1 -reasoned decisions made in the heat of battle of avenues not pursued, objections withheld.

or evidence not presented. It is enough that the record show a basis for strategy, not that counsel

announce that strategy on the recorf. See Wood v. Allen. 558 U.S. 290 (2010). (affirming slate

PCR court's finding that counsel made a strategic decision not to inquire further into a the

’ petitioner’s report about his mental deficiencies where the record supported that finding, despite

Counsel not articulating the strategy). Notwithstanding the 609(a) test and the Bryant factors to

be considered. Applicant's trial counsel elicited the prior convictions during her direct

examination of Applicant. This was obviously a strategic decision by trial counsel to elicit

unfavorable testimony from Applicant regarding his prior criminal history in an efiuit to gamer

the jury’s trust and establish credibility. “Representation is an art, and an act or omission that is

Strickland, 466 U.S. 668,unprofessional in one case may be sound or even brilliant in another.

Applicant’s credibility does not necessarily mean it was an unreasonable strategy.

However, even if this Court finds that Counsel was deficient for failing to object to the

use of those prior convictions, Respondent submits that the Applicant failed to meet his burden

of proof as to prejudice.

Pre iudicc/Harm less Error Analysis

reasonable under the circumstances. Strickland

addition, Applicant must show prejudice by establishing that the outcome

different but for counsel's deficient performance. Strickland, 466 U.S. at 694. (emphasis added).

The equivalent in a direct appeal of a criminal conviction is harmless error. If the appellate court

Page 5 of 10
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.

When an ineffectiveness claim is presented the defendant must show cdjjrtsel's ’

tn :

representation' was deficient. Deficient representation amounts to conduct that is act objectively
is* -

v. Washington, 466 U.S. 668, ^$8 (^p>84).‘ In

would^flave been

693 (1984), Just because the strategy did not actually garner the jury's trust or establish
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,

finds an error at trial could not reasonably have affected the result of the trial, then it is deemed

harmless, State v. Mitchell, 286 S.C. 572, 573, 336 S.E.2d 150, 151 (1985).

Respondent submits that Applicant failed to meet his burden of proof of establishing that

the alleged deficient conduct of Counsel affected the outcome of his trial. Respondent also

submits that Applicant was not prejudiced by any alleged deficient performance because of the

overwhelming evidence against him.

Victim Andrew Bond testified he was pushed to the ground by a man from behind who

asked Bond for his ID and told Bond he was under arrest. (ROA p. 1 1 5), Bond testified the man

Applicant, Camie Norris. (ROA p, 1 15). Bond testified that when he asked to see Applicant's

badge, Applicant pulled a knife out and held it to Bond's throat. Bond identified the knife that

was found on Applicant as the knife used to assault him. (ROA p. 116; p. 123). Bond testified

that as the incident went on, Bond tried to get up, but Applicant put the knife to Bond's throat

arrived on the scene and began rifling through Bond’s wallet, Bond testified Applicant continued

testified that once his friends began to pull up in their cars and the first police officers arrived.

Applicant and his co-dcfendant handed Rond his empty wallet and cell phone before walking

across the street. (ROA p. 120).

Herbert Blankenship,

8:21-cv-03353-MGL-JDA
8:21-cv-03353-MGL-JDA
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EXHIBIT [2]
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pi-

I

I
1
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<S Co .’
a witness, also testified he saw Applicant grab Bond^ut KJfn on/',

c?

the ground, announce he was a security officer and pull out a knife. (ROA p. 145)^>Blanl<enship

testified that as they approached Applicant and Bond, Applicant pulled the knife «vt appointed

it at the others and told them to get on the ground. (ROA p. 146, p. 147). Blankenship identified

and threatened to kill Bond if he tried to get away. (ROA p. 117). Once the co-dcfendant

to tell him to stay down and not move or Applicant would kill him. (ROA p. 119). Bond

Date Filed 09/11/23 . EntryNumber69-1 Pa.gel3.of 28
Date Filed 08/31/22 Entry Number 20-1 Page 88 of 210

reached in to lake Bond's wallet and start looking through it. Bond identified the man as
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Applicant as the man who held the knife on Bond and the other witnesses, (ROA p. 146). Once

Blankenship and the others had security call the police, he testified he drove over to the scene

and directed his headlights at the area where Applicant had Bond on the ground, (ROA p. 148).

Blankenship also identified the knife found on Applicant. (App. p. 149: p. 161).

the ground, and remove his wallet. (ROA p. 170). Mayfield testified that as he and the others

approached Bond and Applicant.. Applicant pointed a knife towards the group and told them to

get on (he ground. (ROA p. 170). Ma> field identified the knife found on Applicant, (ROA p.

Mayfield also testified the Applicant identified himself as a security guard before170).

removing Bond's wallet from his pocket and rifling through it. (ROA p. 175-6; p. 183-4).

Officer Brad James testified he received a call about a disturbance with weapons, which

is what he was looking for when he arrived on the scene, and not anything related to a break-in

as Applicant suggested. (ROA p. 193. p. 205, p. 209). James testified that as he arrived on the

scene after receiving a dispatch, he saw two black males standing and a white male lying on the

friends. (ROA p. 210). Guest testified the co-defendant handed over several of Bond’s cards

from the vsaliet after being asked by Guest. (ROA p. 212). Guest also saw James recover the

black kitchen knife from Applicant. (ROA p. 212). Guest testified Bond identified the knife as

Page 7 of 10

EXHIBIT [2]
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i

Another witness, Daniel Mayfield, testified he saw Applicant approach Bond, put him on

Date Filed 09/11/23
Date Filed 08/31/22

Entry Number 69-1
Entry Number 20-1
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ground. (ROA p. 187). James testified the white male told him the black males were robbing

, . i . 5s
him. (ROA p. 188). James, after receiving consent from Applicant, searched AgplicaSE an£

found a black-handled kitchen knife. (ROA p. 190). The co-defendant turned over&verarcards

£ 2?
that had been retrieved from Bond’s wallet, (ROA p. 190).

. . , , (-2" co
Officer John Guest also testified they received two calls regarding a di^turbglcc. with

tn

weapons, which they found out later were from the Hangar security guard and one of Bond’s
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the one used in the robbery. (ROA p. 213). Guest confirmed dispatch never received a call in

regard to a break-in in that area, (ROA p. 213).

In contrast, both Applicant and co-defcndant acknowledge going over to the group and

rifling through Bond’s cards from his wallet, However, both deny a knife being used or present.

(ROA p, 258, p. 279). The testimony is not credible when contrasted with the testimony of three

witnesses who saw the knife and could identify it and the police officers who testified they

responded to a report of a disturbance involving someone being held at knifepoint, Further, the

knife was found on Applicant. The witnesses had no way of knowing the Applicant had a knife

on him at the time of the 91 1 calls if they had not seen the knife being held at the neck of their

Applicant and his co-defendant’s lack of credibility was primarily caused by the stark contrast in

their story versus that of various bystanders and law enforcement as well as the peculiarity of

Applicant and his co'dcfendanf s version of events - and not by his prior criminal history.

Even if this Court found that there was deficient conduct on behalf of Counsel.

Respondent submits that because of the overwhelming evidence of guilt, there was no prejudice.

609(a) analysis on the record was not, under these circumstance, a defect in representation that

could have realistically affected the outcome.

Page 8 of 10
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I

629, 631 (2010) (citing Rosemond v.

"|'N]o prejudice occurs, despite trial counsel's deficient performance, where there is otherwise

overwhelming evidence of the defendant's guilt. Smith v, State, 386 S.C. 562, 5 6 6 8 9^6. EJ4

Catoe. 383 S.C. 320, 325, 680 S.F..2d 5, 00(0. The

trial testimony from Applicant was ludicrous. Jurors arc expected to use commo^scnj for just

, . . .

such testimony as this. They were called upon to assess the credibility of axstor^-thaLwas

ridiculous per ye, Prejudice from trial counsel’s failure to require the trial judge to make his Rule

friend. Bond. The evidence against Applicant was, in a word, overwhelming. Additionally,

Date Filed 09/11/23 Entry Number 69-1 Page15. ,.o.1
Date Filed 08/31/22 Entry Number 20-1 Page 90 of 2
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Additionally, while Applicant’s prior conviction for common law robbery is similar to

armed robbery in that they are both robberies, they are not identical. The Supreme Court of

South Carolina has held although "the admission of identical convictions for impeachment

purposes enhances its prejudicial nature, it docs not conclusively render the error so prejudicial

789 (2015). Broadnax was tried for armed robbery. The trial court held a hearing in camera to

determine what prior convictions could be used to impeach Broadnax's testimony. The trial

court admitted three of Broadnax’s four prior armed robbery convictions, The Court held the

Broadnax was on trial. Id, at 478-479. In this case, the prior conviction was not identical to the

conviction for which Applicant stood trial. Respondent submits the alleged error in admitting

Applicant's prior common law robbery conviction

therefore, Applicant wras not prejudiced by trial counsel's failure to object to it.

[Remainder ofpage left blank intentionally]
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was harmless, similar to Broadnax, and

error to be harmless, despite the convictions admitted were identical to those for which

I’

that it is not subject io a harmless error analysis.” State v, Broadnax. 414 S.C. 468, 779 S.E.2d
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CONCLUSION

WHEREFORE, the Respondent respectfully requests the order be amended and the PCR

application denied and dismissed with prejudice.

Respectfully submitted,

SP<

1

September 19, 201 7
c£r
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STATE OF SOUTH CAROLINA

In The Supreme Court

Carnie Norris Respondent /

vs -

Petitioner .

State of South

Carolina

MOTION TO DISMISS PETITIONER'S APPEAL FOR

LACK OF APPELLATE AND/OR SUBJECT MATTER

JURISDICTION

1

I
I
i

Carnie Norris

Perry Correctional Institution

430 Oaklawn Road

Pelzer/ South Carolina

29669

I
f

f

t

1
I

Case No. #2019-000334

C/A No. # 201 2-CP-42-04651
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post-trial motion

this o f subjectCourt matter

Timeliness of Post-Trial Motion

this Honorablepresent ly beforeThe record

there was an

OrderAmendTo Or

Post-Conviction Relief (PCR)/ dulywas a

timein which began forauthorized and executed Order theto run

See Rule 59(e),motion.the

SCRCP . ( See

59(e) , motionProvides: ” A alter amend1 SCRCP , toFn . o r

the10 days afterlater thanservedbethe not

the entry of

6

Court clearly demonstrates that

Motion To Alter

the pursuit and filing of the post-trial

of the South Carolina Rules of Civil Procedure/

judgment shall

receipt of written order of

Page 19 of 28
rciyc ui xxu

ifu 1 e

Fn .

Date Filed 09/11/23 Entry Number 69-1
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A ) .

1 ) •

J udgmen t

filed September 6/2017/

1 ) .

the order."

untimely filing of a

The Order granting

Did the untimely filing of a

deprive this Court of appellate and/or

jurisdiction to entertain Petitioner s appeal?
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admiss ionsPetitioner’sand the own

it was stated, and filedf act ,a s a

OfficeClerk Petitioner receivedthe o f thethatCourts

59(e)written Order September 8,2017 RulePCR Yet , theon a s

motion clearly i tshows , filed until Septembernotwas

Even if. the Pet i t ioner ’ s wou Id take that thestancea

tine until 9 , 2017 , thetonot run

post-tr ia 1the

intomotion takingwou 1 d be 6 days late Then

10 day periodcons idera t ion , i f giventhey fortheeven were

f i 1 i n o , i sthe motion 6 davs of CORP . ,ou t NESS EC K ERDV .

{ C t . A C : j . 2002 ) (trial566350 399 , S . E . 2d 19 3 indue retains

j udgmen t 1.0alter filed; daysafterto once

349also ACKERMAN V — 3 CHEMICAL ,

This in562 the212 , thatS essence means

post-trial motion properly before the betweenPCR courtnotwas

the PCRthe dates of September 25 when

becausefiled its writtencourt

the Rule 59(e)the original PCR Order filed September 6,2017;was

filed out of time 344 S .C .HEINS V . HEINS ,

543 S.E.2d 224 (Ct.App 10filed than146, morewas

it properly have beeninitial coulddays , the order ,after not

the court ) ; 351before LEASING , S .C .REPUBLICPITTMAN

2002 ) (trial lacked subject570 E . 2d 189429 , S court

jurisdiction motion feesaward forfeesto was

untimely

Taking into consideration that

Civil Procedure" ,Rulescivil o fcon form thet ocourts must

( 1993) ,312 4 39 S . E . 2d 264S , C . 67 ,HEYWARD ,NORRIS

motionspost-trial ruleslimiting o frulesfurthermore , are

7

Through and by

within the post-trial motion,

i n

September

the time for filing

Page 20 of 28
rciyc nu ui liu

attorney

failed to file within 10 days of judgment)

arguendo ,

period did not begin

day after the day of service,

still

S ,C .

s .c .

Date Filed 09/11/23 Entry Number 69-1
Lactic rncu t_i in y nliiiiijci

( C t . A p p .

time.

V .

INC .V .

V .

25 , 2017 .

INC . ,

2017 and February 15,2019,

denial. This position is taken

"the procedures in

jurisdiction

jurisdiction is lost);

E « 2d 613 ( 2002 ) .

on September 25,2017.

2001 ) ( motion
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1 im i ta t ions ,o f 359 351 ,not IN BEARD /RE

Looking thisfactsthe o fto very

issue it find failedPetit ioner ' sthat the haveto

to timely file the desired post-trial motion. This would clearly

issue moving thisdemonstrate the next part of this means ofa s a

to grant the relief sought within this motion.Court

Respondent would make o n e more

o f t- h. i sa d v a n r i r. u issue . w h e nr h Theoart

59(e) motionRule included 6 6 ,Rule SCRCP , to

i tcreate t a

inclusionwithin the rule. is this Respondent that1 1

60 does i s ha rmon ious Rulei t withRule theof support nornot

i s59(e) This taken where the

their and

cited subsection But , even

i seither. subsections , Rule 60cited t obotho r

i s /behindcircumstance .this thatThecurrent

error ] as provided59(e) claim ofi sRule not a

o fo o s i t i • n raise formthenor does taken

( o ) -subsection mistake,witharg lime n t

(2) Newly discoveredexcusable neglect;inadvertence ,

o f a n

i s void;

Thereleased >has been o r

like 60citation Rule Ruleofsimply rely the t ocannot ao n

the Rule 59(e) Thissalvage their failure to timely file

rules due theo fthe to

fact that.

60 i snot properly presented as Ruleare

and/or mechanismvehicledistinctcompletely and separatea

8
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post-trial

taken within the Rule 59(e)

point before

Pet i t ioner ,

the judgment

Petitioner's

Page 21 of 28
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( 1 )

evidence ;

a >: t

drafting their

is believed,

by subsec t ion

associated

seriously undermines the purpose

the arguments and position

60 motions because Rule

argument ,

if they had

inappl icable

Rulereasoning

[clerical

Date Filed 09/11/23 Entry Number 69-1
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contents .

C .s .

"safety net" for failing to timely file

the Rule 59(e) within the mandatory 10 day time period prescribed

' s position

position

to identify, within

(a) and/or (b) of Rule 60

’’ a

misrepresentation or other misconduct

adverse party; (4) the judgment is void; and/or (5)

satisfied,

surprise or

( 3 ) fraud.

mo t i on .

pleading

Petitioner's have failed

discharged) ) .

jurisdictional .

597 S.E.2d 835 (Ct.App. 2004).

is reasonable

raising

( a ) ;
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than Rule 59(e). This further adds

This theirCourt a

2)

203(b)(1), Carol inaRule o f the South

i nRules, SCACR ,

of

motion alterorder When t o oraor

timemade , the forhas been

from receipt ofrun

denying suchwritten notice entry of theof or

motion

thisintaken the ofThe stance

filedmotion the Orderdemonstrates PCR was

was

motion filed Theand Rule wasa

for a

8,2017, wheni n tent tototo run on

the Rule

it59(e) notwas

9

Lack of Appellate and/or Subject

Matter Jurisdiction

entry of

amend

post-trial motion was

mandated thirty (30)

September 6,2017;

59(e)

Page 22 of 28
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should weigh

determination in this matter.

thirty ( 30 ) day

appeal to beg in

Petitioner first received the

IV

September

original PCR Order. Since

filed within the mandatory 10 day time period,

Order .

Date Filed 09/11/23 Entry Number 69-1
udie rneu uo/oi/rz cmiy imui nuei ru-i

September

filed completely out of time and caused the

time period for filing a notice of

"A

25 , 2017 .

support to these arguments and

values heavily when reaching

j udgmen t .

judgment (Rule 52 and 59,

appeal for parties shall be stayed and shall

order granting

Appellate Court

notice of appeal shall be served

(30) days, after the receipt of

> timely . .

SCRCP ) . . .

first part

granting relief

received by Petitioner on September 8,2017;

provides in pertinent part:

on all Respondents within thirty

written notice of entry of the
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made the Rule 59(e) outside its time limitations and therefore#t

had no authoritythe court uponor

HEINStos u aeven a s a means

S . E . 2d344 543 rule

themotions recons ider havethe theto court

i sjudgmenttheto sua once

on

outsideintent theMarch 4#2019# betoto

entertain thisCourt ’ s

58 MEARSCONDON #TAYLOR WL

168 #MEARS ,

this Court held that the service ofIn MEARS#

a

the court to extend or

GORE ##

20151 S . E RENNEKER

Petitioner has

i t 1 ^3 clockwhere on

this failure has causedon

Petitioner* sand Court tono

that thedemandPCR

of appellate

I

10

governing

authority

more than
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s .c .

s.c .

failed to timely file the Rule

25/2017 ;

it # spon te #

146#

spon te #

SCACR #

59(e) motion #

appeal .

WARREN #

V .

STROUP V.

154 S.C.

HEINS #

V .

287 S.C.

counsel .

V . Fed . Appx .

337 S.E.2O 206 (1985)

262 , V .

Date Filed 09/11/23 Entry Number 69-1
l>cilc rnuu uo/ji/<2z. L_i iii y imuiiiuci

581 (1884).

10 days old ) .

Rule 59(e) motion

alter judgment#

The untimely filing of this Petitioner

September 25#2O17# caused their notice of

f i led

. D470 ( 1930 ) ;

DUKE POWER CO.

a ppe a 1 #

jurisdiction of this

appea 1

by PCR counsel. Respondent

appeal filed by Petitioner’s

and/or subject matter jurisdiction.

jurisdiction in which to act

salvage the motion.

244 (Ct.App. 2001)(Under

does

stamped on September

their part has caused the thirty (30) day time

period for compliance with Rule 203(b)(1)# SCACR# to be exceeded

this Court has no jurisdiction to entertain

This fatal error on the part of Petitioner was overlooked

would respectfully

be dismissed for lack

a notice of intent to appeal is a jurisdictional requirement and

has no authority in which to extend or expand the time

in which the notice of intent to appeal must be served

216 S.C. 79# 56 S.E.2d 745 (1949); WADE

ability to

983 # 316017 (2003);
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Respectfully Submitted,

Carnie Norris

Q4B223 #227226

Perry Correctional Institution

430 Oaklawn Road

Pelzer, South Carolina

29669

Respondent prays this Court grant

the relief sought herein as dismissal of Petitioner's appeal for

lack of appellate and/or subject matter jurisdiction due to the

untimely filing of the post-trial motion.
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SOUTH CAROLINA ATTORNEY GENERALS OFFICE

Johnny Ellis James/Jr./ Esquire

Assistant Deputy Attorney General

Post Office Box 11549

Columbia/ South Carolina
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SOUTH CAROLINA OFFICE OF INDIGENT DEFENSE

Susan B. Hackett/ Esquire

Assistant Appellate Defender

1330 Lady Street/ Suite #401

Post Office Box 1589

Columbia/ South Carolina

29201-3332 ;

SOUTH CAROLINA SUPREME COURT

Daniel E. Shearouse/ Clerk

Post Office Box 11330

Columbia/ South Carolina
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Wlje Supreme Court of Carolina

Camie Norris, Respondent,

v.

!
State of South Carolina, Petitioner.

Appellate Case No, 2019-000334

ORDER
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J.

J.

Columbia, South Carolina
A

September , 2019

8:21-cv-03353-MGL-JDA

8:21-cv-03353-MGL-JDA

cc:

John Brandt Rucker, Esquire

Johnny Ellis James, Jr., Esquire

Respondent moves to dismiss this appeal. The State has not filed a return to the

motion. The motion is denied.
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Attachment D



•

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA

ANDERSON/GREENWOOD DIVISION

CARNIE NORRIS,  §
Petitioner, §

§
vs. §   CIVIL ACTION NO. 8:21-3353-MGL-BM

§
CHARLES WILLIAMS, Warden, §

Respondent. §

MEMORANDUM OPINION AND ORDER 
DENYING PETITIONER’S MOTION TO ALTER OR AMEND

I. INTRODUCTION

Petitioner Carnie Norris (Norris) filed this 28 U.S.C. § 2254 petition against Respondent

Charles Williams, Warden (Williams).  But, “[t]he writ . . . [should] be directed to the person having

custody of the person detained.”  28 U.S.C. § 2243.  

Inasmuch as Norris is now incarcerated at Perry Correctional Institution, where Curtis Earley

is the warden (Earley), Earley is the proper respondent in this action.  Therefore, the Court will direct

the clerk of court to substitute Earley for Williams.  See Fed. R. Civ. P. 25(d) (allowing for the

automatic substitution of parties). 

Norris was representing himself when he filed his petition and motion to alter or amend. 

The matter is before the Court for consideration of Norris’s motion to alter or amend the

Court’s Order dismissing without prejudice Williams’s motion to dismiss, construed as a motion for

summary judgment, Norris’s motion for an appeal bond, and Norris’s motion for summary judgment. 
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In addition, the Court denied Norris’s requests for a hearing and for the appointment of counsel.  The

Court also stayed the case.  

Having carefully considered Norris’s motion to alter or amend, Williams’s response, the

record, and the relevant law, the Court will deny the motion.

II. FACTUAL AND PROCEDURAL HISTORY

In September 2008, a grand jury indicted Norris for armed robbery.  After a July 6–7, 2009,

trial, the jury found Norris and his co-defendant guilty.  The trial court judge sentenced Norris to

twenty-eight years in state prison.  Norris filed a direct appeal, which the South Carolina Court of

Appeals dismissed on April 18, 2012.

Norris filed a pro se application for Post Conviction Relief (PCR) on November 7, 2012,

alleging his trial and appellate counsel had provided ineffective assistance.  On September 15, 2014,

Judge Roger L. Couch, the judge presiding over Norris’s PCR case (the PCR court), held a hearing

on Norris’s application.  The PCR court then asked for additional briefing.

In a September 6, 2017, order, the PCR court granted Norris’s PCR application, vacated his

conviction, and remanded his charges for a new trial (the PCR order).  The clerk of court served the

parties by mail with a copy of the order on the same date.  

On September 19, 2017, the state served, in regards to the PCR order, a motion to alter or

amend judgment pursuant to Fed. R. Civ. P. 59(e) and 60.  The state subsequently filed the motion

on September 25, 2017. 

In the motion, the state says it received a copy of the PCR order on September 8, 2017.  Thus,

the state’s September 19, 2017, service of the motion occurred eleven days after receipt of the PCR

2
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order.  After considering the merits of the state’s motion, the PCR court denied it on February 15,

2019.

The state thereafter served its notice of appeal on March 1, 2019, as to the PCR order.  It then

filed a petition for a writ of certiorari, dated September 20, 2019.  The notice of appeal stayed the

PCR order such that Norris remains in custody.  See SCACR Rule 241(a) (“As a general rule, the

service of a notice of appeal in a civil matter acts to automatically stay matters decided in the order,

judgment, decree or decision on appeal, and to automatically stay the relief ordered in the appealed

order, judgment, or decree or decision.”).  

Norris, who was represented by counsel for the appeal, filed a pro se motion to dismiss the

appeal, which was docketed on June 4, 2019.  In the motion, as is applicable here, Norris questioned

the timeliness of the state’s Rule 59(e) motion and notice of appeal.  The motion was summarily

denied on September 19, 2019.

Although that court failed to say why it denied Norris’s motion, the Court surmises the denial

was based on that court’s disallowance of “substantive documents, with the exception of motions

to relieve counsel, filed pro se by a party who is represented by counsel.”  State v. Devore, 784

S.E.2d 690, 693 (S.C. Ct. App. 2016).  In South Carolina appellate courts, “there is no right to hybrid

representation.”  Id. (internal quotation marks omitted) (citation omitted).

On August 19, 2022, the South Carolina Court of Appeals granted certiorari, held oral

argument on November 7, 2023, and, on December 20, 2023, issued an order reversing the PCR

order, which had granted Norris’s application for PCR relief.  

Norris subsequently filed a petition for certiorari with the South Carolina Supreme Court,

which is presently pending with that court.

3
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While the state’s appeal of the PCR order was pending with the South Carolina Court of

Appeals, Norris filed this Section 2254 petition, after which, as is relevant here, Williams filed a

motion to dismiss; and Norris filed a motion for an appeal bond, a motion for summary judgment,

and requests for a hearing and the appointment of counsel.

As the Court mentioned above, it dismissed without prejudice the state’s motion to dismiss,

construed as a motion for summary judgment, Norris’s motion for an appeal bond, and Norris’s

motion for summary judgment.  In addition, the Court denied Norris’s requests for a hearing and 

the appointment of counsel.  The Court also stayed the case.  

Norris next filed a motion to alter or amend the Court’s Order.  Thereafter, Williams filed

a response in opposition, after being directed by the Court to do so.  The Court subsequently

appointed counsel for Norris.  Norris then filed a pro se reply in support of his motion.

The Court, having been briefed on the relevant issues, is now prepared to adjudicate Norris’s

motion.

III. STANDARD OF REVIEW

Under Fed. R. Civ. P. 59(e), a Court may alter or amend a judgment “(1) to accommodate

an intervening change in controlling law; (2) to account for new evidence not available at trial; or

(3) to correct a clear error of law or prevent manifest injustice.”  Hutchinson v. Staton, 994 F.2d

1076, 1081 (4th Cir. 1993).  “A motion to alter or amend a judgment must be filed no later than 28

days after the entry of the judgment.”  Fed. R. Civ. P. 59(e).

A Rule 59(e) motion “may not be used to relitigate old matters, or to raise arguments or

present evidence that could have been raised prior to the entry of judgment.”  Exxon Shipping Co.

4
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v. Baker, 554 U.S. 471, 485 n.5 (2008) (internal quotation marks omitted).  Further, “mere

disagreement [with a district court’s ruling] does not support a Rule 59(e) motion.”  Hutchinson, 994

F.2d at 1082.  “In general[,] reconsideration of a judgment after its entry is an extraordinary remedy

which should be used sparingly.”  Pac. Ins. Co. v. Am. Nat’l Fire Ins. Co., 148 F.3d 396, 403 (4th

Cir. 1998) (internal quotation marks omitted).

IV. DISCUSSION AND ANALYSIS

Norris argues the state “filed an untimely [Rule] 59(e) motion in state court . . .causing the

state court to lack jurisdiction to rule on it.  The record will show . . . [the state’s Rule 59(e) motion]

was served on September 25, 2017, way out of time.”  Norris’s Motion at 2.  Additionally, according

to Norris, “[t]he order should be reconsidered . . . to reflect . . . the state[’s] appeal is void because

of lack of jurisdiction.”  Id. 

Williams fails to argue otherwise.  Instead of candidly agreeing the state’s Rule 59(e) motion

and notice of appeal were untimely, however, he insists this Court lacks any authority to correct the

state courts’ alleged errors.  

According to Williams, “this Court should find this issue is not cognizable in a federal habeas

matter and deny the motion for reconsideration.”  Williams’s Response at 3.  He further states Norris

failed to “raise the timeliness issue to a court in a manner that it could be addressed.  He was and is

represented by two seasoned attorneys at both stages of his PCR appeal, and neither of them raised

the issue in a way it could be addressed.”  Id. 

5
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A. Whether the state’s Rule 59(e) motion was timely such that it tolled the appellate
clock 

“[T]he ten-day deadline in Rule 59(e) is an absolute deadline.  A trial court does not have the

power to alter or amend a final order if more than ten days passes and no Rule 59(e) motion has been

served[.]”  Overland, Inc. v. Nance, 815 S.E.2d 431, 433 (S.C. 2018).  “The failure to serve a Rule

59(e) motion within ten days of receipt of notice of entry of the order converts the order into a final

judgment, and the aggrieved party’s only recourse is to file a notice of intent to appeal.”  Id.

As the Court noted above, the state received the PCR order on September 8, 2017.  But, it

waited eleven days from then, until September 19, 2017, to serve its Rule 59(e) motion to alter or

amend.  In other words, the state served its Rule 59(e) motion one day past the “Rule 59(e) . . .

absolute deadline[ ]” of ten days.  Id.  

SCRCP 59(f) provides that “[t]he time for appeal for all parties shall be stayed by a timely

motion under this Rule and shall run from the receipt of written notice of entry of the order granting

or denying such motions.”  But, because the state’s Rule 59(e) motion was untimely, the serving of

that motion failed to toll the time for the state to serve its notice of appeal concerning the PCR

court’s September 6, 2017, order.  As per the plain language of the Rule, only a timely-served Rule

59(e) tolls the time for serving notice of an appeal. 

As per SCRACT 203(b)(1), “[a] notice of appeal shall be served on all respondents within

thirty . . . days after receipt of written notice of entry of the order or judgment.”  So, because the

state’s Rule 59(e) motion was untimely, it had thirty days from September 8, 2017, the date it

received the PCR order, to serve its notice of appeal.  But, it waited until March 1, 2019, well past

the thirty-day deadline.  

6
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As a result, the notice of appeal was also untimely.  Accordingly, the South Carolina Court

of Appeals lacked jurisdiction to consider the state’s appeal.  See Camp v. Camp, 689 S.E.2d 634,

636 (S.C. 2010) (holding service of the notice of appeal is a jurisdictional requirement, and the

appellate courts lack the authority to extend or expand the time in which the notice of intent to

appeal must be served).

B. Whether the state is entitled to the five additional mailing days provided by SCRCP
6(e) to make its Rule 59(e) motion timely

SCRCP 6(e) provides 

[w]henever a party has the right or is required to do some act or take
some proceedings within a prescribed period after the service of a
notice or other paper upon him and the notice or paper is served upon
him by mail or upon a person designated by statute to accept service,
five days shall be added to the prescribed period.

Id.  So, Rule 6(e) comes into play only when one is supposed to do something “within a prescribed

period after the service of a notice or other paper upon him[.]” 

But, the ten-day time clock for the state’s Rule 59(e) motion commenced on the date the state

received a copy of the PCR order, on September 8, 2017, as opposed to the date the clerk of court

served it on the state by mail, on September 6, 2017.  Thus, Rule 6(e) is inapplicable here.

In addition, Rule 6(b) makes clear  “[t]he time for taking any action under rules 50(b), 52(b),

59, and 60(b) may not be extended except to the extent and under the conditions stated in them.” 

Rule 59 fails to provide for any extensions of the ten-day time period for serving a motion to alter

or amend.

C. Whether the state’s Rule 60 motion tolled the appellate clock

7
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The Court notes the state also brought its motion to alter of amend under Fed. R. Civ. P. 60. 

The state had one year from the time the PCR court issued its September 6, 2017, order granting

PCR relief to Norris to bring its Rule 60 motion.  See SCRCP 60 (“The motion shall be made . . .

not more than one year after the . . . order . . . was entered or taken.”).  As the Court noted above,

the state served its motion on September 19, 2017, and filed it on September 25, 2017.  So, the

motion was timely.   

But, “Rule 60 . . . [does] not toll the time for the filing and service of [a] notice of appeal.” 

Coward Hund Const. Co., Inc. v. Ball Corp., 518 S.E.2d 56, 59 (S.C. Ct. App. 1999).  “Unlike

timely Rule 59 motions, Rule 60 motions do not have any tolling effect on the right to appeal from

the challenged judgment. Therefore, the time to appeal continues to run from the entry of the

judgment that the Rule 60(b) motion challenges.”  12 James W. Moore et al., Moore’s Federal

Practice ¶ 59.11[4][b] at 59–38 (3d ed. 1999).

Again, the state received a copy of the PCR order on September 8, 2017.  Thus, as for the

state’s motion under Rule 60, it had thirty days from that date to serve its notice of appeal.  See

SCRACT 203(b)(1) (“A notice of appeal shall be served on all respondents within thirty . . .days

after receipt of written notice of entry of the order or judgment.”).  But, as the Court stated earlier, 

the state served its notice of appeal on March 1, 2019.  Therefore, the state’s notice of appeal under

Rule 60 was untimely, too.  

D. Whether the Court is able to adjudicate Norris’s Section 2254 petition

It appears Norris is correct that both the state’s Rule 59(e) motion and its notice of appeal

were untimely.  Nevertheless, until Norris has exhausted his state remedies, the Court is unable to

adjudicate the claims in his petition.  See Spencer v. Murray, 18 F.3d 237, 239 (4th Cir.1994)

8
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(denying certain claims on exhaustion principles where claims were not raised on direct appeal to

the state’s supreme court).  As such, the timeliness questions presented by Norris here are a

determination for the South Carolina Supreme Court to make in the first instance. 

And, Williams might be correct.  Norris’s timeliness arguments  may well be incognizable

in the context of a Section 2254 petition such that this Court will be unable to do anything to correct

them or provide any relief, even after Norris has exhausted his state remedies.  State court may be

the only place this argument can be properly considered and remedied. 

Therefore, Norris’s counsel should ensure these timeliness argument are presented to the

South Carolina Supreme Court immediately and without delay. 

Norris’s remaining arguments are so lacking in merit as to make discussion of them

unnecessary.

E. Whether counsel for the state and counsel for Williams are in violation of the
South Carolina Rules of Professional Conduct

Although the PCR court and the South Carolina Court of Appeals could have sua sponte

raised questions about the timeliness of the state’s Rule 59(e) motion and notice of appeal, the Court

is profoundly troubled neither counsel for Norris nor for the state did so.  Given the dispositive

nature of this issue, it is inexplicable as to why they failed to do so.

Norris’s counsel, of course, had an obligation to raise the matter to the state courts.  But, so

did counsel for the state.  Unfortunately for Norris, however, neither his counsel nor state’s counsel

satisfied their most basic obligations.  

Surely, the state knew their Rule 59(e) motion was due ten days after they received a copy

of the PCR order on September 8, 2017, and that serving it on September 19, 2017, made it late,

which subsequently made their notice of appeal untimely.  Williams is obviously aware of the time

defects as well.    

9
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According to the “Candor Toward the Tribunal” section of the South Carolina Rules of

Professional Conduct, “[a] lawyer shall not knowingly . . . fail to disclose to the tribunal legal

authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of

the client and not disclosed by opposing counsel[.]”  SCACR 3.3. 

Consequently, the Court may later request briefing as to whether it is obligated to report

counsel for the state’s arguable breach of Rule 3.3 to the Office of Disciplinary Counsel and whether

their immediate correction of their possible violation, by bringing the timeliness issues to the

attention of the South Carolina Supreme Court, might ameliorate their culpability for their lack of

candor.  

In addition, given Williams’s counsel’s lack of candor when addressing the timeliness issues

here, the Court may also request briefing on whether they are in violation of the South Carolina

Rules of Professional Conduct and, like the state’s counsel, whether their immediate correction of

their possible violation, by bringing the timeliness issues to the attention of the South Carolina

Supreme Court, might ameliorate their culpability for their lack of candor.  

V. CONCLUSION

In light of the foregoing discussion and analysis, the Court is of the opinion Norris’s Rule

59(e) motion must be DENIED.  To the extent Norris moves for a certificate of appealability, such

request is also DENIED.

As explained above, the clerk of court is instructed to substitute Earley for Williams as the

respondent in this matter.

Williams shall serve a copy of this Order on Norris’s appellate PCR counsel and the state’s

trial court and appellate PCR counsel forthwith; and he must file his certificates of service with the

Court not later than June 7, 2024.

The parties shall use their own judgment as to whether to serve a copy of this Order on the

10
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South Carolina Supreme Court, either jointly or individually.  If they serve the court, they shall file

their certificate[s] of service with this Court within one day of doing so.   

IT IS SO ORDERED.

Signed this 6th day of June, 2024, in Columbia, South Carolina.

/s/ Mary G. Lewis                                                 
MARY G. LEWIS
UNITED STATES DISTRICT JUDGE

*****

NOTICE OF RIGHT TO APPEAL

Norris is hereby notified of the right to appeal this Order within thirty days from the date hereof,

pursuant to Rules 3 and 4 of the Federal Rules of Appellate Procedure.
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