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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
CHARLESTON DIVISION

C. Holmes,
Plaintiff;
Civil Action No. 2:17-2949-PMD-BM
Vi
James Y. Becker, ;[ndi',\'ﬂidtl'ally,,v Mary M.
Caskey, individually, and Haynsworth Sinkler

Boyd, PA.,

Defendants,

DEFENDANTS® MOTION TO DISMISS
Pursuant to Rule 12(b)(1), FRCP, Defendants James Y. Becker (“Becker”), Mary M.
Caskey (“Caskey”), and Haynsworth Sinkler Boyd, P.A. (“HSB”) (collectively, “Defendanis”)
hereby move this Court for entry of an order dismissing Plaintiff Cynthia Holmes® (“Holmes”)-
Second Amended Complaint filed on July 3, 2018 (Doc. No.-33).

BACKGROUND

The underlying action. stems from litigation. commenced by Holmes against East Cooper-
Commiunity. Hospital (“East Cooper™), during which she was represented by HSB, Becker, and
Manton Grier (also an attorney employed by HSB). On April 6, 2007, Holmes brought a
malpractice action against HSB, Becker, and Grier following an unsuccessful appeal for
reinstatement of admitting privileges at East Cooper. The relationship between Holmes, HSB,
Grier, and Betcker deteriorated, and Holimes subsequently filed the malpractice action. Afier
protracted litigation over HSB’s attorneys’ handling of her case against East Cooper, Holmes’

claims were dismissed, and the trial court issued an order of sanclions against Holmes in the
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amount of $200,000.00 (the “Judgment”)." A true copy of the Judgment is attached as Exhibit
1.2 The Judgment was: affirmed by this Court on June 4, 2014. See Holmes v. Haynsiworth
Sinkler & Boyd, P:4.,-408 S.C..620, 760 S.E.2d 399 (2014).

During tlie:pendency of the malpractice action; the South Carolina Supreme Court issued:
an order direeting Clerks of Court in South Carolina to. refuse to aceept further pro se filings
from: Holmes in actions ielated to the East Cooper litigation. (See Ofder; entered in Doe v.
Duncan, No..2008-UP-596; (Dec. 2, 2009))-(the “Doe Order”). A true copy of the. Doe Order is-
attached as Exhibit 3, Holmes® license was later suspended for a period of two years: See'In re:
Collie, 410 S.C. 556, 569, 765 S.E.2d 835, 841 (2014), Holmes:applied to.bereinstated in 2017,
‘but her petition was deried, and ler license remaitis suspended. |

In November 2016, the Defendants, through Caskey, commenced formal efforts to collect
the: Judgment. .As part of fhese efforts, Defendants filed. their Verified Petition on J anuary 3,
2017, in the Court of Common Pleas for Charleston County; pursuant to S:C:-Code Asin. § 15-
- 39-10, et seq. A trug copy of Defendants’ Verified Petition. is attached as. Exhibit 4.° In

response, Holmes filed two motions for sanctions, two motiens to set aside-the Judgment; and a

_" The sanctions award in favor of Deféndants is not the 6nly sanctionis award against Holiies for her
]it_igation--ra‘cti;:fs, A sanctions-award for $90,000 was eiitered on August 6, 2009, in favor of East Cooper
River H(‘)_s_])ital. A copy of the judgment in faver of East Cooperis. attached as Exhibit 2.

2 A district.court is'required to consider docurhents incorporated-into the complaint, Cozzarelli y. Inspire
Phqnn;.,lz;c, 549 F.3d 618, 625 (4thi Cir. 2008), and docurments attached to a motion to dismiss that are
integral to and relied on in the complaint, Zak v. Chelsea Therapeutics Int'l, Ltd., 780 F.3d 597, 606-07
(4th Cir.2015). Holmes has attached several documents from the supplemental proceedings to collect-the
Judgment, and Defendants have attached to this Motion and other pleadings documeénts referred to
throughout the case. The documents attached by Defendanits.are also all public records. A court.may take
Judicial notice of matters of public record in-considerinig-a rotion to dismiss. Sec 'y of State for Defence v.
Trimble Navigation Ltd., 484 F.3d 700, 705 (4th Cir. 2007). ) '

* Holmes has repeatedly claimed that Defendants are improperly pursuing the Judgment because they did
not file a Verified Petition as required by the supplemental procéedings.statute. That is demonstrably false.
(See Exh. 4.)

'2.
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motion to dismiss, all of which attempt to set aside the Judgment, reopen the malpractice action,
and claim tha the Defendants have acted fraudulently in trying to collect the Judgient. The
court ultimately éntered an. order striking all motions filed by Holmes because she filed the
motions pro se;, in direct. violation of the Doe Order, and filed three subsequent orders
compelling Holmes to -pto'd'l‘l.ce_f'wcerfj;ii‘rl' documerits, granting Defendants® motion to compel, and
granting Defendants” motion'to dismiss certain partie§ (collectively, the “Citcuit Coutt Orders™).
Holimes hias yet to comply-with the Cireuit Court Ordeis,” and the supplemental proceedings are
ongoing.

Since that time, and despite-the. fact that the Circuit Court Orders are all un-appealable,
interlocutory orders, Holmes has filed three appeals with the South Carolina Couit of Appeals
and a Petition for Writ of Certiorari with the Sotith Carolina Supreme Court. All of her appeals
have been dismissed, and the Supreme Court of South Carolina denied Holmes® Petition for Writ
of Certiorari, Having. exhausted. the mechanisms available. in state ‘court; the Complaint is
Holmes’ latest effort to. waste time ‘and judicial resources to improperly thwatt Défendants’
- -attempts to rightfully collect on the Jidgmient.

ARGUMENT

As set forth above, the claims: before this Court arise from a straightforward, cut-and-dry

state’ collection action. Indeed, Holmes is forced to mischaracterize her claims—arguing that

Defendants clairn she owes money on.a “loan,” when HSB is in fact are collecting on a recorded

“On June 20, 2017, Holmes was ordered to pay $2500 to HSB following her failure to appear at
depositions and produce documents ordered by the Court. Although she paid the sanctions fine, she has
yet 10 produce the required documents. A copy of the June 20, 2017, sanctions order is attached as
Exhibit 5.

3
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Judgmetit—to skirt around the issue of subject matfer jurisdiction.® (Doc. 33 at p. 6.) Despite
Holmes”™ mischaracterization; it is clear that her claims do not invoke any fc-:‘_c_l_eral laws; anid thus no
federal question jurisdiction exists as Holmes claims. Further, to the extent that the Court finds
that the: Doe Order applies to its: clerk of ¢ourt, then Holmes’ Complairit.should be.rejected o
the basis: that she did not have it signed by a South Carolina licensed attorney:® (See Exh. 3.)
Either-way, the Court.should dismiss Holmes’ ¢laims pursuantto Rule 12(b)(1), FRCP:.

“The district courts shall have original jurisdiction of all civil actions: arising, under the
Constitution, laws, or treaties of the United States.” 28 U.S.C. § 1331.. Here, Holmes sets forth the-
following claims that purportedly invoke this Court’s federal question jurisdiction: (1).violation of
the Fair-Debt Collection. Practices Act, 15 U.S.C. § 1692, et seq (the “FDCPA™); anid (2) violation
of 42 US.C.. §§ 1983 and 1985. (Doc. No.:33; at3.) Holmes also. claims that the:alleged acts
violate the South Carclinia Consumer Protection Code-and the Unifair Trade Practices Act. (Jd. atp.
7)) All of Holnies’ -claims arise from HSB’s efforts to collect the Judgment in Charleston County.
{ld. at'6-7.) She appears to-allege that the supplemental proceedings were not validly commenced,
that Judge Mikell Scarborough has entered ex. parte orders, that HSB acted wrotigly in ¢larifying

that it was pursuing the judgment individually, and its émployees were not pursuing the Judgment,”

*The Judgment was entered in favor of all Defendants, but Grier and Becker are employees of HSB.
Caskey, on behalf of Grier and Becker, filed a Motion to Dismiss Certain Parties on September 29, 2017,
to:clarify this and pursue the Judgment ouly in the name of HSB. (See. Doc. No..26-2.) Holmes claims
that the Motion itself somehow gives rise to some claim, but she has been unable to state why.

“ The Court of Appeals also dismissed appeals filed by Holmes for this reason. See copies of the orders
attached as Exhibit 6.

! Finally, Holmes alleges that HSB’s motion to have Becker and Manton Grier dismissed as

parties seeking to enforce the Judgment in their individual capacity somehow creates a cause of

action. (Se€ Dot. 33-2, 4t p. 36.) On September 29, 2017, Caskey, as an attorney for, HSB, filed

a motion (o have Becker and Grier removed as petitioning parties on the supplemental

proceedings. They are both employees of HSB and did not intend to see recovery of the
4
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and that. HSB and Judge :Scarborough are engaged in some sort of conspiracy in enforcing the
Judgment against her.

First, there is no loan. As: set forth in the Verified Petition and the Judgment, Holimes is
indelited to Defendaits because of a sanctions order. (See Exhibits 1 and4.)

‘Second, the FDCPA is not ‘applicable in this situation. The FDCPA protects consumers
from unfair debt collection practices, and defincs.a “debt” as “any obligatioii of alleged obligation
of a consuiner to, pay mioriey atising out of 4 transaction in.which thie money, property, insurance:or
services' which aie the subjéct of the: fransaction are primarily for personal, family, or household
purposes, whether or not such obligation has been reduced to judgment.? 15 U.S.C.§ 1692a(5).
Here, however, the “debt” at issue arises out of Holmes® ‘obligation to pay the Judgment entered
against her in ‘the 2007 malpractice: action—not -any corisumer transaction. Thus; the FDCPA is
inapplicable in this-matter, and thiere is o other basis for jurisdiction.®

Holmes also alleges t Judge Scarborough and Defendants are conspiring together against
her. Holmes does not allege many specific facts, other than that Defendants and. Judge
Scarborough. conspired to have ‘the February 9, 2017, arder entered. The-order, which Holmes

attactied to her Sécond Amended Complaint, (Doc. 33-2, at p. 2.), had nothing to do’ with the

Judgment Instead, HSB is the only party now seeking to pursue the Judgment. Clarifying the
party in interest who-is seeking to pursue a judgment does not give rise to any claim under state
or federal law, and Holmes should not be given leave to amend hér complaint to state such facts.

¥ Even if no-federal claims exist, district courts may exercise their subject matter jurisdiction over “all ¢ivil
actions where the matter in controversy exceeds the sum or value of $75;000 . . . and is between . . . citizens
of different States[.]” 28 U.S.C. § 1332(a)(1). Here, the Court nieed not delve into what can be, at times, a
complex citizenship analysis: Holmes, Becker, and Caskey are dll residents of the state of South Carolina,
and HSB i5 incorporated in South Carolina. Because none of the parties to this litigation are diverse, this
Court cannot exercise its -diversity jurisdiction over Holmes® state law claims. Thus, this Court should
dismiss Holmes’ Complaint,
5
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collection. of the Judgmient or any action by Defendants, and instead, was directed at actions by

Holmes, and provided:

e [T IR, B T L O O Lt TS S uvam,x L, ey

ADM]NISTRAT!VE AGENCY OF THE CIRCUIT COURT RUL!NG lN THIS: PPEAL
1718 ORDERED AND ADJUDGED; [] See attachéd order (formal orderto fo!low) B Stateniient of hidgment,
by the Coiift; Asupplementa] proceedings hearing Js schediled to:take place in this:matter'on March 16, 2017. The courtiis
advised by the Clerk-6f Court's office that Cynthia Holmes, M.D., Hasfiled several motions In:thisimatter inviolation of the:
Supreme Court’s order filed December 3, 2008 directing.the “Clerks of Court ir this stateto refuse to accept further filings from
petitionar in actions related in any'way.tothe revocation of har medical staff prwileges at-East Coeper Community Hospital
Unless they are filed by.an attorney, other than.petitioner, licedsedto; ‘pragitee of faw in:this state® Given the broad language
of this directive and the fact that the motions have beenfiled by Br. ‘Holmes, pro se, the court orders the Clerk of Court's-affice
tostrikeallmotions filed by Or: Holmes:in this matter ds well as sl futiremations, ifany.

o e e ATY

Judge Scarborough® was simply 'fon,o‘wing the directive. of thie Supréme Court set foith in
the:Doe Order, and not responding-to any action by Defendants. The Court of: Appeals-has issued
similar orders rejecting pleadings and other filings by Holmes that were not sigried by an
attorney. (Sé¢ Exh. 5.),

Fuither, Holmes” state. law- claims do not staté-any*basis: for jurisdiction, or any claitn for
relief. The parties are not-diverse and the South Carolina Consumer Protection Act does not-apply.
Holmes is not a debtor to HSB. ag the result of a debt iricurred -for petsonal, family, or household
purposes. S.C. Code Ann. §.37-1-301(10), (11).

Similarly, the Sguth Carolina Unfair Trade Practices similaily does not apply. To be
actionable under the UTPA, an unfair or deceptive act or practice must have an impact upon the

public interest. The UTPA is not available to redress a private wrong where the public interest is

4 Judge Scarboreugh also hzmjudmal immunity under South Carolind law. O’Laughlin v. Windham, 330
8.C. 379, 383, 498 S.E.2d 689, 691 (Ct. App. 1998). The South Carolina Tort Claims Act preserves
common law judicial immunity and does not limit the immunity. Jd. at 384, 498 S.E.2d at 691. Judicial
immunity is an absolute bar to litigation against judicial officers when acting in their official capacity in
certain circumstances. Id. at 385, 498 S.E:2d at 692, South Carolina does recognize exceptions. fo
judicial immunity. There simply is no basis to add him as a party under Rule 15 or any other rule of civil
procedure.
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not affecied. See, e:g:; First Union Mortg, Corp. v. Thomas, 317 S.C. 63, 76,451 S.E.2d 907, 915
(Ct: App. 1994.

The SCUTPA ‘is unavailable to redress private wrongs if the public interest is
unaffected. -An-unfair or deceptive act or practice that affects-only. the parties to a
{rade or-a commercial transaction js beyond the.Act’s.émbrace. Unfair or deceptive
acts oF practices have the potential for repétition. A deliberate or intentionial breach
of a valid contract. without more. does not constitute a viclation of the:SCUTPA.
Otherwise; every intentional breach of'a contract within & commercial setting would
constitute:an urifair tiade pragtice dnd theteby subject the breaching party to. tréble
damages.

Ardisv. Cox, 314 8.€. 512,,518-19, 431 8:E:2d 267, 271 (Ct. App: 1993) (intemal citations omitted)

(emphasis added).

Holmes" conelusory. statements that Defendants’ -actions with respeet to the collection of
the Judgment violate: the: public interest hiave no corresponding facts or reasoning and re
unsubstantiated, This case involves nothing moié than a private dispute -arising from: the.
collection of the Judgmert 6wed by Holmes to HSB. Because Holmes® UTPA claim does not

involve or affect the public interest, her claim should be dismissed.

CONCLUSION

For the reasons set forth above, Defendants respectfully request that this Cowrt dismiss
Holmes’ claims pursuant to Rule 12(b)(1), FRCP.
HAYNSWORTH SINKLER BOYD, P.A.

By: s/_Mary M. Caskey

Mary M. Caskey

Mary Cothonneau Eldridge
1201 Main Street, 22" Floor
Post Office Box 11889 (29211-1889)
Columbia, South Carolina 29201
(803) 779.3080
Attorneys for Defendants

7
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July 11,2018
Celumbia, South Carolina
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T USTATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
_ _» FOR THE NINTH JUDICIAL CIRCUIT
‘COUNTY OF CHARLESTON DOCKET NO. 07-CP-10-1444

CYNTHIA HOLMES, M.D.
Plaintiff, ORDER on POST TRIAL MOTIONS

vS:

A

Wit
HEY T 300

HAYNSWORTH, SINKLER.& BOYD, PA.,
successor to SINKLER &BOYD; P.A,,
MANTON GRIER, and JAMES'Y. BECKER, - ©

¥ 81AON600Z

d37d

Eon)
. N . L. ’f]
Defendants, ©
- D
e B
e oI
52 =
5w

L

“This matter came before. the Court.onseveral post trial motions filed by Plaintiff arid on
Defendants’ Motion for Sanctions. Pursiiant to S.C. Code Ann: 15-36-10, Rule 1 1, SCRCP, and
pursuant to the Court’s dnherent authority to'award attorneys” fees where the losing party has

acted. in bad faith, vexatiously, or for oppressive reasons. Having considered ‘the materials

the Court finds as follows with respect to Plaintiff’s post trial motions:

1. Plaintiff’s Motion to Dismiss Defendants” Motion for Sanctions that she filed
with the Cowt on July 7, 2009; is DENIED.,,

2. Plaintiff’s Motion for New Trial that she filed ‘on July 20, 2009 is DENIED.

3. Plaintiff’s Motion for Reconsideration of the Court’s Order denying her Motion
for Continuance that-she filed on July 21, 2009, is DENIED.

4. Plaintiffs Motion for Reconsideration of the Court’s Order Granting Directed

%F Verdict to Defendants that she filed on August 3, 2009 is DENIED,

Exhibit A

EXHIBIT 1
444
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5. Plaintiff’s Motion to Stiike and/or Dismiss Defendants’ Motion for Sanctions that
she filed on September 21, 2009 is DENIED.
6. To the extent Plaintiff has moved that Defendants ortheir counsel be sanctioned,
such motion'is DENIED.
DEFENDANTS* MOTION FOR SANCTIONS!

[ have also censidered Defendants™ Motion for Sanctions and find that, given the

circumstances discussed below, sanctions are appropriate: and Defendants’ Motion is hereby:

GRANTED.

T need not-provide. ancther detailed recitation of the facts of this case -or the evidence
presented or not presented at trial. Rather, T refer to the discussion in' my Order Granting
Defendants"-Directed Verdict, In ruling on Defendants® Motion; T specifically find that sarictions
are warranted urider either the former South Carolina Frivolous. Civil Proceedings Act, or the Act.
that became ¢ffective on July 1, 2005, T also find that sanetioiis are appropriate inder Rule 11,
'SCRCP, and under the Court’s inherentauthority. It became clear to me that Plaintiff lacked any’
substantial evidenice to support her claims _‘ag:a"inst these, Defendants, her former lawyers; and that.
Plaintiff’s initiation and continuation of this lawsuit-was done with no reasonable cause, and that
any reasonable atlomey would have believed that the proceedings to date have been frivolous:

As became evident throughout trial, Plaintiff filed & non-meritorious and baseless
lawsuit. Prior to filing suit, Plaintiff obvieusly conducted no serious investigation of the facts
she would be required to. prove to substantiate her wide-ranging claim. Rather, the entire tenor
of Dr. Holmes” case appears to. be heér belief that she is right and her former lawyers and 4 other

courts are all wrong. Plaindff failed to develop any evidence that could satisfy her burden of

/gg( \g," proof at trial. Any reasonable attorney would conclude that Plaintiff’s entire case was

20f13
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~ completely frivolous and Was brought, and contiriued for seven ycars, without any reasondble:

basis

Plaintiff engaged in dilatory lifigation tactics -and appealed numerous interlocutory
matters; including orders regarding venue and. several orders on discovery matters: These
appeals: were likewise frivolous and dilatog. Plainiiff also has subhitted: nurneroits’ affidavits
and, memoranda accusing Defendants and defense counsel of engaging in dll manner of
_i'napp]'c';priate and -abusive conduct, each: of which has been dismissed and discounted: by the
Court, and all of which' wére submitted without reasonable basis. Plaintiff has rever accepted
the rulings of the: Court and has moved for reconsideration on gach and every order-denying
whatever relief she: sought, sometinies multiple times:.

Based upon the complete deatth of any evidence Whatsoever to support.any- essential
element of any of the 15 separate causes of actions Plaintiff asserted, I granted Defendants®
Motion for Directed Verdict. 1had, at the véry begitining of trial, denied Défendants’ Motion. fot
Summary Judgment. However; as I .stated, that ruling was based on the Court’s unfamiliarity

with thé:facts of the case-and was not directed to the merits of Defendants’ Motion. Given our

system for assigning cases fortrial, [ had only a few:days earliér gained any knowledge of this

case. 1t is three Clerk's files, each about four inches thick for a total of twelve inches of*paper;
and that doés not incliide the depositions. There was no practical way for me to deal with
competing Motions: for Suminary Judgment on Monday of the trial week. I simply let the case
o forward. If 1 had known then what I knew five days later, I would have granted Defendants’
Motion for Summary Judginent. Plaintiff did not sustain her burden of establishing a genuine
issue of material fact for trial even after several days of testimony. This, quite simply, is because

there were no geniine issites of material fact for trial. Most importantly, Plaintiff presented no

3of13
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presented no testimony or evidence that anything: done by the Defendants or not ‘done by the
Deféndants was:wrong. Furthermote, the.record contdins. no.evidénice thiat Plaintiff suffered any
damages a5 a proximate result of anything the Defendants either did or did not do. In shior,
Plaintiffs claims were so utierly baseless and lacking in any evidentiary suppor. that no
reasonable lawyer, judge, or jury could corceivably think her clainis had any merit whatsoever.

1. Sanctions areappropriate pursuant to the cuirent §15-36-10,

The Frivolous Civil Proceedings:Sanctions:Act (hereinafier “the-Act™), S.C..CODE ANN.
§15-36-10 allows the Court to impose. sanctions for the initiation and. prosecution of meritless
-civil actions. In 2005; the former Frivalous Civil Proceedings Act, S:C. Cope Ann. §§15-36-10
through. 15:36-50 was:repealed effective March 21; 2005, by Act No. 27, 2005 'S.C: Acts, 121,
§12, Act 27 §4 reenacted the Frivolots Civil Proceedings Act effective July 1, 2005, See
Rutland -v. Holler, Dennis, Corbets, Ormond & Garrer, 637 S.E.2d 316 (S:C. 2006). The new
statute i§ applicable.to-all causes of action arising on or after that date.

The tortured procedural -history of this case is as follows: Plaintiff filed her original
Complaint in Charleston County in 2002. Venue was. transferred to Richland Cotnty on the
motion:ol Sinkler & Boyd, and.Dr. Holmes appealed the Order transferring venue, ultimately (o
the South Carolina Supreme Court. Dr. Holmes® appeal was dismissed as interlocutory. On
August 17, 2004, after Dr. Holmes’ first round of appeals concluded, Judge Barber in Richiand
County granted Defendants’ Motion to Strike or for a More Definite Statement and required Dr.
Holmes to serve and file an Amended Complaint within thirty (30) days. Then followed a
number of appeals on various issues, each of which ultimately went to the South Carolina

Supreme Court and each of which again was dismissed. “Those appeals concluded in November,

4 0f13
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72006, Dr. Holmes hen served an Amended Complaint that all Defendants answered. Dr.

Holmes then moved to transfer venue back to Charleston County,-which Metion was granted by
Judge Childs in Richland County.' On February 3, 2007, Plaintiff filed and served another
Amended Complaint, in which she added rniumerous additional ‘claims and-allegations agdinst the
Defendants;.to: which the. Defendants timely filed answers. This final Amended Complaint was
thie. pleading that formed the entire basis for the case that went to'trial in June, 2009, It is this
Amended Complaint that constituted the frivolous ¢ivil proceeding that Dr. Holmes instituted
and continued and is the pleading on which Defendants” Motion for Sanctions is based. See.e.g.
Horry County v. Parbel, 378 S.E.2d 253, 266,n.1 (8.C. Ct. App. 2008).

Sectioh 15-36-10(C)(1) of the Act, provides, in pertinent part that after a case has been
dismissed by a directed -verdict, upon motion of the prevailing party; the-court shall proceed to
determine if the-claim was fiivolous. S.C. CoDE ANN. §1536-10(C)(1). Atidttorney, party, of

pro se litigant shall be sanctioned for.a frivolous claim or defenseif the court finds the-attormey,

party, erpro se litigant failed to comply with one of the following conditions:

(a)  4rezsonable attorney in the same circumstances would believe that
under ‘the, facts, his claim or defense was: clearly not warranted under
existing law and that a good faithi-or reasonable argument did not exist for
ihie extension, modification, or réversal of existing law;

(b)  areasonable attorney in the same circumstances would believe that
his procuremeril, initiation, continvation, or deférise of the civil suit was:
intended merely to harass or injure the other party; or

() a reasonable attormey in the same circumstances would believe that
the case or défense was frivolous as not regsonable founded in fact or was
interposed merely for delay, or was merely brought for a purpose other
than securing proper discovery, joinder of proposed parties, or

1 As a further example of Dr, Holmes' manner of litigating, the Court nrotes that, in seeking transfer of venue from
Richland County to Charleston County based upon the convenience of witnesses, Plaintiff submitted an affidavit
stating that she had more than S0 physicians who were potential trial witnesses, all of whom were located in
Charleston. Dr. Holmes called only 1 physician to testify at trial, and that testimony was completely irrelevant to
any of Dr. Holmes® cldims,

Sofl3
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“'adjudication of the claim or defense upon which. the proceedmgs are
“basged.

Section 15-36-10(E) of thi:. Act sets forth the cloments a court should consider whén
determining whether 4n attorney, party, or a.pro se litigant. has \lfiiolat'ea’ﬂle-z provisions-of [the
Act]; stating the-court shall take into account the following:

(1y  thenumber.of parties;

(2 ‘the.complexity of the.claims and defenses;

(3)  the length of time: dvailable to the attorney, party, or pro se lmgant {o:

investigate: and conduct discovery for alleged violations of the provisions of

subisection (A)(4);

4) information disclosed. or undisclosed to the .attorney, party;. or pro se
litigant through discovery and- adcquate investigation:

(5)  previous violations of the provisions-of this section;

©) the résponse; if any, of the attorney, ‘party, -or pro se litigant to he
allegation thathe violated the provisions of this section; and

(7)‘ other faclors the court considets just, equxtable, or qppmpnate under the
circumstances,

In par(‘ic_ul_'ar, Dr. Holmes violated the Act by virte of her. baseless attempt to couch what
was, in all évents; a meritless legal malpractice case, as @ far reachingicenspiraoy and fraud
claim. Dr. Holmes never produced any tangible evidence to-support.any of her fifteen (15)
separate causes of action, much less to support het legal malpractice case. Over the course of
seven years of litigation, Dr. Holmes apparently failed to adduce an iota of evidence fo suppoit
any of her claims—she failed to come forward with evidence to support any of the cssential
elements of her claims-and causes of action and relied solely on her own conclusory narrative as
the “prool” of the validity of her claims. Furthermore, she never provided any evidence

/g( % whatsoever of her alleged damages. In short, though this case was pending:and active for seven
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" “years, Dr: Holmes could nof proveher case, and she failed fo presentany substantive evidence in

support. ‘of Her claims. ‘She had no evidence. of her damages, nor-did she ever produce :any
substantive evidence of proximiate causation. No reasondble attorngy would have 'b’rdu-gm such
claims without a shred of evidence fo support the. aliegations Dr. Holmes made ‘in her lengthy
Aménided Complaint, and no reasonable; attorney ‘would have pressed such claims without any
evidence 6f damages,

Additionally, Dr. Holmes appealed nearly-every ruling on pretrial motions t'h'roughqu the,
case. All'told, Dr. Holimes filed ‘at least six separate appeals of interlocutory orders, failing on
each and every one. Dr, Holmes appgaled an order transferring venue; she dppealed the
dismissal. of her motions-filed in"one county-after venue had been. transferred ta another county;
she appealed an order ml',ing‘- that she could net procéed anonymously; and she appealed orders
on discovery matters, including orders qugsh’ing‘ Her own improperly issued subpoérias. In each
:appeal, Dr: Holmes petitioned for writ of certiorari from the Supreme-Court and, when that was
deniéd,. she requested e bane. _heari'ng.s and filed petitions. for teview of the. decision in the
original jurisdiction of the Supreme Court. Dr. Holmes has, quite simply, invoked every
conceivable appellate procedure with respect to matters that were almost.uniformly interlgcutory:

Throughout the history of this case, Dr. Holmes has proven hersell o be profoundly
litigious. Since being reassigned to Courtesy Staff at East Cooper Hospital in 1997, Dr. Holries
engaged in a'léngthy, albeit fruitless, administrative appeal of the Hospital’s decision. She then
sued the Hospital in federal court, and failing there, in state.¢ourt. She sued Mr. Becker and Mr.
Grier and their law firm over the handling of the federal case. She sued two Tennessee lawyers

in both South Carolina and Tennessée state courts over their role in achieving a settlement of her
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State court case against the Hospital.” In 2005, Dr. Holmes sued fhie Hospital in a second action,
tali'_e_gi'n'_g-_a wide-array of'complaints against the Hospital and several physicians, the g stof which
was that the Hospital continued (o refuse 1o iriorease her level of privileges.® Tn Dr, Holmes®
2005 case against Bast Cooper Hospital, which the Court deemid.to b barréd by her seftlement
of the 2000 case, the Court imposed a $90,000 sanction for violation of the Act. In each of the
cases Plaintiff has filed pro se since settling' her 2000- state courl case against East Cooper
Hospital, Plaintiff has assorted. baseless aiid frivolous claims for ‘which she lacked ariy
_'eivid.étitiar}’ support, She has launched numerous pointless appeals, every one of which has been
resolved in favor of the respondents. :"I‘hrouglﬂlo.ut, Plaintiff has made baseless; maybe
scandalous, allegations ‘against. numerous ‘physicians: and lawyers “without care, énd ini the
abserice of evidentiary support. Her tactics. have been: dilatory, vexatious, that is, brought
without sufficiént grounds, oppressive and unrédsonable. Her condudt cléarly warrants a severe
punishment.

Section 15-36-10(G) of the Act sets forth the sanctions allowable under the. Act including
(1) reasonable costs and attorey’s fees; (2) a reasonable fine o thé court; or (3) a directive of a.
nonmonetary nature, including injunctive relief; designed to deter a future frivolous action of an

action in bad faith. “The détermination cif-Whethel‘faito_mey?s fees should.be awarded underthe

2.In very similar fashion 0 the claims against these Defendants, Dr, Holmes alleged a wide array of claims against
the Tennessee-lawyers including atiorney. malprastice, unfair rade practices, civil conspiracy, promissory estoppel,
gonversion, dnd inadequate supervision, breach of fiduciary duty, and unspecified fraudulent conduct. See Doe v.
Duncan, 2008 W1 4367314 (Tenn. Ct. App. 2008). Dr. Holmes® cases against the Tennessee attorneys have been
disviissed in both states. Dr, Holmes appealed the Tennessee court's order granting. summary judgment against her,
but both the Court of Appeals of Tennessee and the Tennessee Supreme Court affirmed that decision. Dr. Holmes
bas appealed the dismissal of her South Carolina case as well.

3 In the 2005. case she sued East Cooper Hospital, Tenet HealthSystem Medical, Inc,, Dr. John Grady, and Dr. Paul
Yantis for (1} breach of codtract; (2) breach of a covenant of good faith-and fair dealing; (3) breach df contract
accompanied by a fraudulent act; {(4) civil conspiracy; and (5) violation of the South Carolina Unfair Trade Practices
Act.
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" Friviolous Proceedings Act is treated as one‘in-equity.” Hanahan v: Simpson, 326 8.C. 140, 156,
485 8.2.2d 903, 912 (1997). I find that Plaintiff should b sarictionied tridér the Aci,

2. Dr. Holmes’ claims are also sanctionable under the former §15:36:10.

Even were the former version-of the Act forbe applied, 1-find that Dr. Holmes’ claims are,
in fact, frivolous; ':Ci)fr.lplie_tél_‘y” without i;yidenﬁa_r‘y- siipport, and wholly meritless, Under the
former provisions of §15-36-10:

Any person ‘who takes.part in the procurement, initiation,
centinuation, or défense.of any civil proceeding is: subject to bemg_
assessed for payiment of all or 4 portion of the attorney’s fees and.
court costs of the other party if:
(1) he' dogs so pritarily for 4 purpose -other than that of
securing-the propér discovery, joindeér of parties, or adjudication of
the claim:upon which the proceedings arebased; and:
{(2) the proceedings have terminatedin faver ol the person
seeking an assessment of fees and costs.
‘As is diseusscd above, Plaintiff had no logical or reasonable basis for bringing fliese claims
against the Defendarits. Séction 15:36:20 is ‘ihstructivé in interpreting ‘Section 15-36-10. [T
speaks in lerms: of ‘reasonableness. - Given my opportunities to observe and hear Dr. Holries, 1
tiave no doubt she is sincere in her beliefs about.this case. It is just that het beliefs are not
reasonable. Any competent, reasonable attomney would reach this conclusion. Some of her
unreasonable. conclusions can be attributed to the' fact that she has really tiever practiced law in
any real sense of those-words. This was revealed in her testimony when she tried to testify as her
own expert. | cannot imagine a competent, experiénced trial attorney telling her she had a case.
It was unreasonable for her to conclude such on her own. She had no evidence of any sort that

& the Defendarits did anything incorieectly, nor did she. have any evidence that anything the

é/&\/\&( Defendants did or did not do had any effect on her. Rather, her entire case consisted of a belief
\
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 that everythiiig bad that has hay

‘% :

ppened in her ¢areer-was the fault of the Defendants. Sadly, her
blame was, and is, lotally misplaced. This:case never should have been brought in the first place.

Based on:the foregoing, it is clear to me that Plaintif’s elaims:were completely fiivolous
within the meaning of the fotmer §15-36-10 and that Plaintiff ought be-assessed for payment of
all-or part of Defendants’ attorney’s fees:*

3. Plaintiff's ‘commencement. and. continuation of this action is sanctionable
under Rale 11.

Dr. Holmes-is an attoiney licensed to practice law in the State of South/Carolina. Hei
license is active and she is in good standing-with the South Caroling Bar. Rule 11 allows an
avard of attoraey’s feés when the eourt finds the opposiig party has filed pleadings thiat were
made in bad faith or-wete frivolous. Harris-Jenkins v. Nissan Car Mart; 557 S.E:2d 708, 711
(8.C. Ct. App. 2001). Thesstandard-for Rule I I sanctions: is-essentially the:same-as that of the
Frivolous Civil Proceedings Act. Fatherv. S.C. Dépt. of Soc.-Services, 578 S.E2d 11, 15 (S.C.
2003

As is set forth more fully above, it is cledr {o me that Plaintiff's claims were: entirely:
frivolous and, for that reason, I find that Df. Holinés is subject to sanction under Rule 11,

4, Dr. Holmes* conduct is subject to sanction under the Court’s inherent
authority

As the United States Supreme Court has held, Cotitts have an inherent authiority to award
attorney’s fees where the losing party has “acted in bad faith, vexatiously, or for oppressive

reasons.” See e.g. Alyeska Pipeline Serv. Co. v. Wildérness Soc'y, 421 U.S, 240 (1975). Plaintiff

" During Plainliff"s oral argument, she seemed to take the position that “attorney’s fees" meant the fees charged by
one altorney and that the Court could not award fees for nll the attorneys ang staff who worked on the defense of the
case. PlaintilT's contention is unpersuasive and the Court rajects her position. The reality of the prictice of law is:
that oftentimes several attorneys and staff work on large and-complex cases and that all these fees and the expense
of defending = frivolous-suit can be assessed.
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sufficient grounds, and the maintenance of ‘his completgly frivolous elaim can ‘only be
characterized as unreasonable. As before, Dr: Holmes was the losing:party in a lawsuit a.decade
ago.. ‘She has persisted in pursting this.case for nearly a-décade yet has never adduced a shred of
évidenice: that anythirig the Defendants did made any difference i the cutcome of the federal
court action about which she complains, [ find that Dr, Holmes® case against these Defendants
was completely baseless.and that she is subject to: saniction based upon the irherent authority of
courts to sanetion litigants who-aet in bad faith, vexatiously, that is, without proper grounds; or
for oppressive and improper purposes. It is not her actual intent to harm, but harm is the
reasonably foreseeable outcome..
CONCLUSION
Dr. Holmes® frivolous case against.James Beclker, Manton Gtier,-and Haynsworth Siiikler
Boyd, and her manner: of litigating, and :appealing, every issue in the case, has caused the
Defendants to. incur very substantial legal fees:and costs over the seven year span of the case.
The Defendants’ actual attorneys’ fees and expendés incurred in the defense of this action
amounts to over $400,000.00, The attorneys’ fees “for trial dlone were $27,531.00. Time spent.
preparing for trial (twice, due to Dr. Holmes™ last minute: plea. for a continuance) resulted in
actual attorneys’ fees of $94,600.00. This case also resulted in Defendants having to pay
$32,240.22 in expert witness fees. 1 find these fees to be redsonable and, given the manner in
which Plaintift chose to litigate this frivolous case, expected.
Furthermore, the Defendants themselves were forced to devote time to defending the
case—time that was taken away from other clients and other matters, resulting in considerable
4,6' Jost opportunity costs to the Defendants. The Defendants’ time devoted to defending Plaintiff’s
4%
Ved
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~ baseless claims resulted in the Defendant lawyers and theit staff devoting nearly 600 hours of
their own time (6 the ¢ase: Dr, Holimés” frivolous-complaint and dilatory and vexatious actions
resulted fin lost opportunity costs to. the Defendant lawyers more than $200,000.00 in lost
revenue: The trial alone cost Defendants $36,752.00 in lost :opportunity costs. The time spent
preparing fot ‘trial resiilted in lost opportunity costs for the Defendants: equal to $45,844.00.
Under Rule Il and pursuant to the-Court’s inherent:powers, the Court is autherized to award af
appropriate sanction that may include a monetaty award to defendants to compensate them for
the revenue lost by these:delendants.

{Clearly, Plaintiff has abused the judicial system generally, and these. Defendants in
particular, with her unreasonable and ‘ill:considered  frivolous. lawsuit. Throughout this matter,
and in hef other cases, Dr. Holmes Has repeatedly shown that she is unwilling and unable to
evalyate the merits of her ‘own cases, and that she is unable fo present any-evidence to support
her‘claims. She has evidenced a-pattern of abusing the legal process in bringing.frivolous acticis
and the potential remains for Ker to coiitinue that practice uinless severe sanctions are levied
against her. |

Based upon the foregoing, the Court sanctions Plaiitiff, Dr, Cynthia Holmes, and enters
judgment dgainst her in the amount of $200,000.00, This represents a combination of some
reasonable atterneys' fees, necessary costs and fees. I have not included any lost opportunity
costs. It is not as much as is justified by the facts. T am giving Dr. Holmes a "break”. It boils
down 16 where this cost should fall--on Defendants' liability insurance carrier, or on Dr. Holmes
who is obviously, in my opinion, laboring under an obsession rict grounded in fact or reason. It

is & figure that i§ tempered by equity and mercy, but I hope will deter her from similar conduct in

I
%lé' jé. , the fulure.
g
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7 By this Ordet, the -.‘C‘_é:aft"‘i'r_fs_‘_t}upt@ thie Clérk of Corl o ‘enroll the amount-awarded ias &
sanction against Dr. Holmes'on the Roll of Judgmeils 2s'a judgient against her,

Pursuant to S.C. Code of Laws Section 15-36-16(G)(3);.I enjoin Dr. Homes frem filing:
any othier suit oh hér Gwn behalf, If she desites to file a suit For a claini of herown, she rmiust
she may- petition by giving notice of such to the Chiel’ Administrative Judge for the Circuit ‘in:
which she wishes ta file suit and may be 'he’a‘rd-ohfherpetitioh within30 days.

- I cannot conclude without saying that my heart and'sympathics'go-out-to.Dr. Holmes. It
is painful for me to see and Tear her put herself through this, ‘She is well éducated with & law
degree and miedical degree: with & spe_cialty-. $hé can do muich that is worthwhile and of beriefit
to her clients and herself Something has happened to throw her off track, and to;-I can- only
conclude, become obsessed with this and other-situations: This is indeed unfortunate, .and I can.
only hope that somethirig will happén to help her move on and away from this; She needs Tielp--
legal and perhaps otherwise. 1 hope she gets it.

AND IT 1S SO ORDERED,

e L

Thomas L, Hughston; Jr.
Presiding Judge

November (V 8 , 2009
Charleston, South Carolina.
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STATE OF SOUTH CAROLINA ) IN THE GOURT OF COMMON PLEAS

. p)
COUNTY OF CHARLESTON Y C.A.NO.: 05:CP-10-5113

Dt. Cyiithia Holmes, M.D.,
o
Plaintiff, ;—i = .
J 3 % 1
vs. 'ORDER ENROLLIN MENT

) | M A AGAINST CYNTHIA E LILAIIQECOI‘:&IE .
East Cooper Community Hospital; Inc:; ’

3 > . O,gq ’:_?.
Terict HealthSystem Medical, Inc.; John 3 3 o
Grady, M.DD.; Paul Yantis, M.D,, “ g 7
R

Defendants. |

This matter cofes to. e upon the ‘motion .of the above-named Deferidants to enroll the
judgment ‘attached hereto as Exhibit A against Cynthia Elaine Collie, the Plaintif®s maiden
name and alias.

“As between the;jyud'gn;xenif creditor and judgment debfor a judgment: may afford a valid
lien despite inaceuracies or omissions in the -docket or index in respect of the names .or
deseriptions of the parties.” 50 CJ.S. Judgments §775. Accordingly, L find the judgment
attached hereto is a valid lien against all real property owned by Dr. Cynthia Holmes, M.D.,
regardless of the name in which the title to such property is held.

However, while the judgment lien isvalid ‘a:gains‘t‘:Blaihti ff, as well as against any person
or party with actual notice of the‘jud_gmen't', the judgment dien may not provide effective
-constructive notice because it is enrolled solely against Dr. Cynthia Holmes, M.D.; who owns
real property under her-alias, Cynthia Elaine Collie. “In order to make the lien of a judgment
effective as against third persons, however, it is ordinarily necessary that the docket and index
should disclose the names of both parties, plaintiff-as well as defendant, and designate them with

such a degree of accuracy as to charge persons searching such tecords with notice of the
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judgment or to put them on inquiry.” Id. “It is the duty of a.judgment creditor who seeks to
create a- lien ol real propérty hield by the Jjudginent debtor to. take steps to ensure that the.
judgment reflects the full name of the judgment debtor:” Id. “This is'so because-a judgment is
not- docketed against any particular property, but solely against-a name; and if ‘that name is.
‘incofréctly: sét forth, a purchaser: in good faith 'should not be the one to suffer, but rather the
QQ;red itor, ' who should see to it that the docketinig is in the.correct name of the debtor, if it'is to be
notice to subsequent purchasers.” Id.

Accordingly, Defendants-are entitled to:-have the judgment enrolled against Cynthia
Elaine Collie in order to provide constructive notice-of the.judgment to third party purchasers or
mortgagees: who. may. otheewise piirchase this ‘property or lend money agginst it without ptior
notice of the judgment, Therefore, 1 hereby ORDER that the judgment: atiached hereto as

Exhibit A be enrolied and indexed:against the Plaintiff’s alias and maiden name::Cynthia Elaine

The Honolgble R. Markley Dennis; Jr:
Circuit Court Judg

Collie.

Date: 7V ymthe L9301

Charleston, South Carolina

(b2
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STATE -OF SOUTH CAROLINA ) IN THE COURT.OF COMMON PLEAS.

* COUNTY ©F CHARLESTON )  C.A. NO: 05-GP-10-5113

Dr. Cynthia-Holmes, M.D.,

. \ 1t
Plaintiff; % I
A e
VS.. ORDER AWARDING SANCTIONS*%,

East:Cooper-Community Hospital, Inc:;
Tenet HealthSystem Medical, In¢.; John
Grady, M.D.; Paul Yantis, M.D:,

Defendants.

This matter came before the ‘Colrt: oh motion of Defendants pursuant to S.C.
Code, Ann: §15-36-10 known as the -South Carolina Frivolous: Givil Proceedings
Sanctions Act (hérginafter referred to as "the- FGPSA" or “the Act”). A hearirig on
Defendants’ motion was held on December 3, 2008, during which the parties presented
oral argument, memoranda of law, affidavits and other materials to the Court for
consideration. In addition, Plaintiff was-allowed to and did make additional ‘submittals
following the hearing which the Court has: also considered in making its ruling. As
indicated fully below, this. Court grants Defendants’ motion and issues sanctions against
the Plaintiff in the amount :of $90,000.00 {Ninety Thousé'n'dé and No/100ths Dollars)
payable to Defendants for partial reimbursement of attorneys" fees incurred in the
defense of this action.

The Plaintiff herein is a medical doctor specializing in the field of ophthalmology.
Her Complaint alleges causes of action for breach of contract, breach of contract
accompanied by a fraudulent action, breach of the covenant of good faith and fair
dealing, and civil conspifacy concerning her medical staff privileges. at Defendant East
Cooper Community, Hospital, Inc. (hereinafter referred to as “East Cooper Hospital”).
This is the third lawsuit filed by ‘th'e Plaintiff arising out of her medical staff privileges at

1 o Mﬂ\\
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-as: those-alleged'heréin based upon an alleged civil conspiracy among the Defénd'ant’s to
‘deny: her certain Hospital medical staff status and privileges i’ order ‘to: p’_r‘omo‘t'e'the_
. practice of Defendant.John Grady, M.D., an Ophthalmologist whom Plaintiff alleges to be
her ‘economic competitor. Plaintiff's :previous actions have asserted these causes of
| action in the:cantextiof previcus-appsintments:to:the Haspital's. medical staff,

In the instant action, Plaintiff assérs these allegations i reference to her
-appaintments to the:medical staff in te years 2002 and 2004. On November 29, 2006,
the Court entered-an Order dismissing Plaintiff's claims relatedto her 2002 appointment,
finding. said claims to have been released by the Plaintiff pursuant to- a previous
Settlement Agreement -and General Release in Ful entﬂe_/r'ed’by;thé. parties. On May:23,
2007, the Court.granted Defendants isu}'m:n’m'é'ry- judgment on the Plaintiff's remaining
claims. This motion followed.

Based upon the argurients, filiigs and the record in this matter, the-Court hereby
makes the following findings:

1. The Plaintiff is competent to defend this Motion in.a pro se capacity.

At the hearing of this. Motion Plaintiff verbally. moved the Court to. continue the
hearing on the .grounds that she had terminated her counsel of record and needed
addition time to secure substitute counsel. ‘A motion for continuance ié withini the sound
discretion of the trial court. Jackson v. Speed, 326 8.C. 289, 309, 486 S.E.2d 750,

760 (1997). In Jackson, a party requested a continuance due to his counsel's absence.

¥ Plaintiffs first lawsuit filed-on.or about December 6, 1999, in the United States District Court for
the District of South Carolina, Charleston Division, captioned J. Doe, M.D. vs. Tenet
HealthSystern Medical In¢c. and East Cooper Community Hospital, identified as Civil Action
‘Number 2:99-0833-23, was dismissed via summary judgment in favor of Defendants; Plaintiffs
'second lawsuit was filed on orabout May 16, 2000, in the Court of Common Pleas for Charleston
County captioned. J. Doe, M.D. vs. Tenst HeallhSysterm Medical, Inc., East Cooper Community
Hospital, Inc., John Grady, M.D., Paul Yantis, M.D., William Coné and Coastal Emergency
Services, Inc., and identified as Civil Action Number 00-CP-10-1888, was resolved by a
Settlement Agreement and General Release in Full executed by the parties.

%
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Id. After his attorney appeared, the party claimed the: a{torney no longer represented
hlm and requested another continuance in order to obtain counsel. Id. Moreover, the
hearing had already been continued :at least.once, /d. Under these circumstances, the:
Supreme Court'of South Carolina affitied the trial court's refusal to grant a continuance.
ld.;.see also17 C.J.S. Continuances §50.(*A-party is not entitled to a continuance-where
the desire:to employ new-counsel is merely a whim.”).

The Court takes notice of the fact that the Plaintiff, in addition to being a medical
doctor;: also holds a juris dogtor degree, is an attorney licensed by the State of South,
C_a'roiin‘a,. is an-active member-of the South Carolina Bar Association, -and Ras filed and.
fepresentative-herself in a pro-se-capacity in -a-number of lawsuits, mofions and appeals
in this ?Gb_'ur.’t,‘ the Court of Appeals:and the Supreme Court.

On the eie of the hearing -of the Deferidants' Motion :hereih_;_';o‘sé'ih;iff filed a
'motion in the: Court ‘of Appeals: to relieve: her former counsel in this matter, -C;hélmeirs'
Johnison, Esq., requésting that she pérsonally be. substituted ‘as her own counsel of
record. In aaditionj, Plaintiff was giyen-;'_]';t’he .opportunity to proceed with the hearing
represented by her counsel &f récord in lieu of proceeding pro se, 'which she declined to
do. Lastly, and :as indicated bélow, the hearing on Defendants' motion had been
continued on-two prior occasions. For the above stated reasons, the Court finds Plaintiff
‘competent to represent herself .and that her stated desire fo employ new- counsel to be,
merely a whim designed to prolong these proceedings. Jackson, supra.

. The Defendant's Motion is governed by the FCPSA, as amended
effective July. 1, 2005, )

The FCPSA was substantially rewritten in 2005, See $.C. Laws 2005 Act No. 27
{(*Act No. 27"). Plaintiff argues. the 2004 version of the FCPSA applies, in lieu of the

amended version, because the events alleged in her Complaint occurred -prior to the
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Initially, as 'set forth more fully infra, Defendants-are entitled to sanctions under
gither version of the ESPCA. See McCall v. Finley, 294 S.C. 1, 4, 362 S.E.2d 26,28 (Ct.
App. 1987) (“Whatever doesn't make any éjiffe‘r.ence,- doesn’t'matter.”). However, it is, the
time of the filing of the: action alléged: to be fiivolous, rather than the .ev‘e'nts‘Compla'ined’
of therein, that determines the applicable version.of the.Act. Horry Gounty v. Parbel, 378
$:C. 263, 266 n.1, 662 S.E.2d. 466, 473 n.1 (Ct. App. 2008) (applying the FCSPA in
effect-at the:time‘the alleged frivolous-filing occurred). (emphasis added)

The fiings alleged by the Defendants herein to be sanctionable under the
FCSPA were made by the Plaintiff on December 16, 2005; after the enactment of the:
July 1, 2005 version of the FCSPA. As a result, Defendants’ cause of action for vielation
of the FCPSA arose on or after that date, and. the amended version of the FCPSA
applies to Defendants” Motion.

Il Defendants timely filed their motion under the FCPSA

Pldintiff argues that Deferid.an't's failed to timely file: their motion. pursuant o the.
FCPSA.. A motion for sanctions :under tha FCPSA is a post trial motion to be filed:
pursuant to the deadlines. set forth in Rule: 58 of the South Carolina Rules of Givil
Procedure; “not later than 10. days after receipt of written notice of entry of the order.”
Pitman v. Republic Leasing Co., lnc.,._351_ 8.C. 429, 570 S.E.2d 187 (Ct. App. 2002).
(emphasis added) L

The record in this matter reflects that Defendants received the Court's formal
order granting summary judgment on May 29, 2007, and that {en days th'ereafter, on
June 8, 2007, Defendants filed and served their motion for sanctions. The Motion
specifically stated: °[tlhe Plaintiffs allegations and causes of action alleged in her
Amended Complaint have terminated in favor of the Defendants by way of an Order
granting Defendants Summary Judgment entered on May 23, 2007, and received by the
Defendants on May 29, 2007."

4 i q { *
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In. addition, Defendants dls6 moved for sanctions: under the FCPSA in their
Amended Answer to Holmes's Amended Complaint. A motion for sanctions under the
FCPSA i timely if raised prior to the final order. Rutland v. Holler, Dénnis, Corbétt,
Ormond ‘& Garner (Law Firm), 371 S.C. 91, 96, 637 :S'-E;,fﬁd 316, 319 (Ct. App. 2008).

Lastly, Plaintiff entered finto; ‘a consent order dated March 13, 2008, staying
Defendants' Motion pending the appeal of the. sumimary judgment order providing, in
pertinent part: “[tlhe Defendants timely filed a Motion for Sanctions . ...." Accardingly,
"Defendants motion for sanctions was timely filed.

W.  Plaintiff was provided ‘'sufficient notice and opportunity to be heard
on this motion.

Plaintiff asserts that she was.not provided sufficient riotice of Defendants’ motion
or an opportunity to be heard, “A person is entitied to neotice .and an opportunity to
respond before’ the imiposition of sarictions. pursuant to the provisions.of [the FCPSAL"
SiC. Code Ann §15-36-10(D) (Supp. 2008). “A.court-or parly propesing a sanction’
pursuznt to this section shall notify the court and all parties of the conduct constituting a:
violation of ftheiéfb&‘zisidh_s of this section.and explain the basis for the potential sanction
imposed.” ‘Id.

Defendarits ‘provided Plaintifi ample notice of their intent to file 2 motion under
the FCPSA. As stated above, Defendants first notified Plaintiff of their intent to seek
sanctions under the FCPSA in their Amended Aniswer, filed on July 13, 2008. On June
8, 2007, ten days after receipt of the' Court's order granting them summary judgment,
Defendants filed a formal motion for sanctions specifically notifying Plaintiff of the
conduct thought to be sanctionable. The Plaintiff then appealed the summary judgment
order to the Court of appqals. Defendant's motion was first scheduled for hearing on
March 12, 2008, and the parties then entered into a Gonsent Order staying Defendants’

motion pending resolution of Plaintif's appeal. Plaintiffs appeal was ultimately

d
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dismissed and D.e%endant_s" motion was: then scheduled for hearing on November 4,
2008. This hearing was continued by consent of the partiss. The Court then héld 4.
properly-noticed hearing on this m‘atter-‘-.on"December 3, 2008, after timely notice .of same
to the partiss.  In ‘addition to TitsAacce‘ptéli,ncjé and ‘consideration of the filings made by
Plaintiff$-former counsel in opposition of the moetion, the Court also permitted the Plaintiff
to submit docurments. and evidence afterthe hearirig. In ruling on this matter, the Court
considered all affidavits, case law, and other evidence submitted by Plairi_tiff and her
former attorney, prior to, dd‘ri_ng, and after the: hearing on this mofion. Accordingly;
Plairitiff has E‘be'e'r.,a provided sufficiént notice and opportunity t respond.

ATA This Court has jurisdiction to rule on this motion

Plaintiff contends that redundant natices of appeal filed with the Court of Appeals
on November- 26, 2008, deprivés this Court of jurisdiction to -consider Def.endant.sf
motion.

“When the remittitur’ has been: :i)rdfjae'r'!y« sent, the. appeliaté court no longer has
jurisdiction. over the matter and no motion can be:heard thereafter.” Wise v. §.C. Dep'’t

of Corfs., 372 8.C. 173,174, 642 S.E.2d 651, 551 (2007) (citing Mickle v. Blackrion,

255 'S.C. 136, 177 S.E.2d 548 (1970); Thomas v. Lynch, 87 S.C. 44, 68 S.E. 817 (1910);
Carpenter v. Lewis, 65 S.C. 400, 43 S.E. 881 (1903); State v: Keels, 39 S.C. 553, 17
S.E. 802 (1893)). When an order is not appealable, “the notice of intent to appeal does
not transfer jurisdiction to [the :appellate.court], nor does it stay further pr«oceédings in the
lower count.” S.C. Pub. Serv. Auth. v. Arnold, 287 S.C. 584, 586, 340 S.E.2d 535,
536 (1986).

On November 29, 2006, this Court partially diémissed Plaintiff's Amended
Complaint with respect to all claims arising from her 2002 reappointment to the
Hospital's medical staff. On May 23, 260'/,', this Court granted summary judgment to
Defendants on Plaintiff's remaining claims. On June 21, 2007, Plaintiff served a notice

6 vﬁ?’ip(]‘ v
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of »appeal of Colrt's order granting: summary judgment. By order entered. July 15,
2008, the Court of Appeals dismissed Plaintiff's appeal and on July 31,2008, issued the
Reémittur to-this-Court. The Court of Appeals subsequently awarded fees and costs: to
Defenidants, which Plaintiff paid:

On Wedhesday, November 28, 2008, Plaintiff filed a redundant natice of appeal
purporting to appeal for the: second time this Court's order of summary judgment. In
‘addition, Plaintiff's redundant notice: of appeal, for the first time, sought to appeal the
Court's order.of November:29, 20086, issued-over two years prior, which disiiissed her
causes of action arising from. her 2002 reappointment to the Hospital's medical staff. In
both writteri brief and at the December 3, 2008, hearing -on Défendants’ mation ‘for
sanctions, Plaintiff moved for.a stay, contending that the.redundant appeal divested this
Court of jurisdiction to-entertain Defendants’ motion,

This Caurt finds: Plaintiff's. redundaint appeal -does. not divest this Court of
Jurisdiction to consider and rule on,Defendants' motion. Remittitur, having been issued
by the Court of Appeals ‘on’ July. 31, 2008, granted this Court said powers. The Court
finds that. Plaintiff's- filing of redundant notices of appeal in an:attempt to h.:a‘v.e reheard
matters- already” appealed, ‘dismissed, and remitted by the- Court: of Appeals, to be
frivolous, ‘not warranted under "existiné I;w, ‘and additional evidence of sanctionable
conduct under the FCSPA. ?

Vi FCPSA Standard

The FCPSA allows forf the imposition of sanctions for the initiation and
prosecution of civil lawsuits without merit.  Section 15-36-10(C)(1) of the FCPSA
provides when an action has been dismissed by summary judgment, upon motion of the

prevailing party, “the court shall proceed to determine if the claim . . . was frivolous.”

2 On February 9, 2009, the Court of Appeals dismissed Plaintiff's redundant appeal.
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Section 15-36-10(C)(1) further providgs that a party shall be-sanctioned for a frivolous
claim if the court finds that the party failed'to comply with ene of the following conditions:

(a)-a reasonable ttorney in the sarme circumstances would
believe that under the facts,. his claim oF defense was
clearly not-warranted under existing law and that a .good
faith or reasonable argument did not -exist for the
extension,. modif‘ cation; ‘orreversal of exi stmg lawy

(b)-a-reasanable aitoringy i the same circumstances Would
believe. that His procufement' initiation, continuation; .or
defense of the civil suit was infended merely to harass ‘or
injure the other party, or

() a reasonable attorney in the same circumstances would
believe that the :case or defense was frivolous -as not
reasonably -founded in fact or was interposed -merely for
delay, or was merely brought for a purpose other than
securing -proper discovery, joinder of proposed parties, or
adjudlcation of the :claim or defense: upon Which the
proceédings are-based:
(emphasis added).

Section 15-36-10 (E) of the Act ‘Séts:forth the elements a court should consider
when determining ‘whether an -attorney, .party, or a‘pro:se litigant has violated the
provisions of {the:Act], stating the court shall take into-account the following:

(1) the.number of parties;

(2) the-complexity of the claims and defenses;

(3) the length of time available to the attorney,. party, or pro se litigant to

investigate and conduct dlscovery for alleged violations of the. provisions

of subsectlon (A}(4)

(4) information disclosed or undxsc!osed to the attorney, party, or pro se
litigant through discovery and adequate investigation;

{5) previous violations of the provisions of this section;

(6) the response, if any, of the attorney, party, or pro se litigant to the
allegation that he violated the provisions of this section; and

(7) other factorsthe court considers just, equitable, or appropriate under
the circumistafices.

i o)
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Section 15-36-10 (G) of Act sets forth the sanctions allowable including (i}
reasonable costs.and attorniey’s fees; (2) a reasonable fine to the court; 'c‘ir:(;’{)_ a directive
of & honmonstary hature, including injunctive relief, designed to deter a future frivolous
-action or an action in bad faith:

“The determi‘r;ation of whether .attorney's. fees- should bé dwarded under the
Frivolous. Proceedings Act is treated as one in equity,” Hanahan v. Simpson, 326 8.G.
140, 156, 485 S.E.;2d 903, 912 (1997). A appeliate court applies an abuse. of
discretion -standard iin-reviewing the detision to award 'sanctions. Ex.parte Beard, 359
$.C.:at 357, 597 S.E.2d at 838.

South Carolina Courts have found sanctions: to bé .appropriate: under the Act
‘when.a party repeatedly files: lawsuits against the same defendants on the same set of
facis- and alleging the same catses of action. Rutland vs. Holler, Dennis, :Corhett;
Ormond & Garner; 371 8.C..91, 637 8.E. 2d31 & (Ct: App. 2008). Our Courts have also
fouind sanctions to be appropriate ‘Un'c"{é}.t;;é FCPSA when a plaintiff's complaint alleges
facts ‘which are exaggerated or misrepresented. (See Kilcawley v. Kilcawley, 312:8.C.
425,428, 440 SE.2d 892, 894 (CL. App. 1994)).

VI.  Defendants are eiititled to sanctions under the FCPSA

This Court, having considered the record :and the:factors set forth in Section 15-
36-10 (E) of the FCPSA, finds tﬁe Plaintiff's conduct.to be in violation of subsections (a),
{b) and (c) of Section 15-36-10(C){1) of the: FCPSA in the following particulars:

A. The Plaintiff initiated this lawsuit in “an effort to seek
damages for actions consented to and released in a previous
Settlement Agreement and General Release entéred by the
parties.
It is black: letter law that a setilt;ment agreement and release is a binding

contract. Bowers v. S.C. Dept. of Transportation, et al, 360 S.C. 148, 600 S.E.2d 543

Sl
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(Ct. App: 2004) rehearing and cert. denied: 2005. In construing the terms of @ contract;
the language of the contract determines the ‘intent of the parties. C.A.N. Enterprises;
Ing. v. S.C. Health & Human Services Fin. Commi'n, 296 S.C. 373, 373. S.E.2d 584
(1988). If the terms of a release-or contract are ambiguous; said ambiguities are to be
strongly construed against the drafting party. Blakelsy v. Rabon, 266 S.C. 68, 221
S.E.2d 767 (1976); So. Atlantic Financial Seivices; Inc., v. Middleton, 349 S.C, 77, 562
$.E.2d 482 (Ct. App. 2002),

Plaintiff's present law suit alleges, inter alia, that her reappointment to the
Hospital's consulting -staff in 2002 was contrary to the Hospital Bylaws and was a

- product of a conspiracy-amongst the Defendants to promote the ophthalmology practice-

of 'Dr. ‘Grady, who she :alleges is an economic competitor. However, the record shows
that the: parties; in resolution of the Plaintiff's second lawsuit filed against the Defendants
captioned J. Doe; M.D. -vs. Tenet HealthSystem Medical, Inc.,:East Coopér Community:
Hospital, Inc., Joh;' Grady, M.D., Paul Yantis, M.D., Wiliam Cone and .Coastal
Emergency Sewices, Inc., and identified as Civil Action Number 00-CP=10-1888, a
settlement which specifically called for Plaintiff's 2002. reappointment to the Hospital's
consulting medical staff. Indeed, the _Pfé’intjff personally prepared and -executed the
pertinegnt. Settlement Agrgement‘ and General Release in Full related to this previous
action, dated January 20, 2003, which stated in pertinent part:

“(1) That Dr. Holmes has béen reappointed to consulting status for a term

of two (2) years. Dr. Holmes shall have the right to .apply for a.change in

status in accordance with the Bylaws.”

‘In compliance with the terms of the agreement the Plaintiff was indeed
reappointed to the Hospital's consulting staff on December 16, 2002. Thereafter, the
Plaintiff did not apply for a change in her staff category or privileges until th'e expiration

of this reappointment term in 2004,

10 : ﬁﬂﬂ\ X
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The language. of the Rel.e,a_s,eis-unamb'i:g,uo,us and clearly shows that'the intéent of

the parties: was for the Plaintiff to be reappointed to the consulting medical staff in 2002,

This was recognized by the Courl's November 29, 2008, Order partially digiissing the

Plaintiff's claims;

“The evidence presented to the Coutt shows that Plaintiff's. allegations
and causeés of action concerning hier 2002 appointment pled ‘in the
Complaint herein are barred by the Release previously executed by the
parties. The Ianguage of the Release’is unambiguous and clearly shows
that the' Plaintiff's 2002 reappointment to the consultmg medical staff'was
partial consideration for the settlement of the previous state action against
these same Defendants. The language of the Release clearly shows the
intent df fhe parties: was ‘fOr fhe Plalntnff t'o be reappouht’ed to: the

Plamtrff was reappomted to the consultlng staff in December of 2002
pursuant to the terms of the Release and that she made nd request for an
advangément in medical staff -category or privileges until her 2004
application for reappointment -complained of in the present action.
Because:the terms of the Release are: clear and unambiguous, they must
be given full force and effect. As such, the Plaintiff's allegations and
causes of -action concerning her 2002 appomtment are barred By the
Release: and her claims-and. allegatlons in this regard are dismissed with

prejudice pursuant Rule 12(b)}(6)."

In addition, the record shows that Plaintiff's claims for civil conspiracy in the.

present action are based .on the very same events released in the same Settlement

Agreement. The Plaintiff's previous lawsuit alleged causes of action for breach of

contract, breach of contract accompanled by a fraudulent act, breach of the.covenant of

good faith- and fair dealing, and civil consptracy concerning her medical staff privileges..

Plaintiffs claims in this regard were based upon a statement allegedly made by

Defendant Dr. Yantis at the Hospital's August 13, 1997, credentials committee meéting.

In the Settlement Agreement reached by the parties the Plaintiff released all future

claims “on account of, or may in any way grow out of, or which are the subject of’ her

previous Complaint.

11
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The Plaintiff asserts the same causes. of action -in the instant matter. Wher{
requested in written-discovery to ’“ﬁiden.tify'ea,c‘h‘. and every instance of how Defendaits
‘conspired -against Plaintiff’ with respect to her 2002 and 2004 reappointments, the only
eVidence submitted by the Plaintiff was the same alleged conspiratorial statement made.

in 1967 asserted and.released Iri her previous litigation.

The record reveals that the instant.matter is premised on the same events as the
Plaintiff's previous lawsuits. Cf. .Rutland v. Holler, Dennis, Corbett, Ormond & Garner,
371.8.C. 91, 97, 637 S.E.2d 316, 319 (Ct. App. 2008). The record also réflects that the
Plaintiff has previously been compensated for and has released any and all claims
relating to the alleged 1997 conspiratotial statement of Dr. Yantis: showing that the
present lawsuit alleges "the same complaint as the previous lawsuits,” Rutland. A
reasonable attorney- inthe same circumstances would believe Plaintiff's causes of action
for conspifacy and those sutrounding her 2002 reappointment to have been released
and unwarranted underexisting law.

B.  Plaintiff’s initiation of uninvestigated and unsubstantiated
c¢laims as to Defendant Dr. Grady-and her continuation of
" such claims.after the production-of clear and convincing
evidence to-the contrary-are sanctionable under the Act.

The Plaintiff’ claim for civil conspiracy is based on the. alleged involvement of
Defendant Dr. ‘Grady in the decisions regarding her reappointments to the Hospital*s.
medical staff m 2002 and 2004. The Plaintiff alleged that Dr. Grady was a competing
‘op’hthalmolo‘gist. that he was a ‘member of the Hospital's Credentials Committee, and
that in this capacity he conspired -with the remaining Defendants to restrict Plaintiff's
medical staff privileges for the financial-benefit and promotion of his own medical
practice. She further alleged that Dr. Grady was the only ophthalmologist practicing in
the same geographic.érea of her practice and that he was the only ophthalmologist at.

the Hospital with the medical staff privileges she sought.

| \ oY
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The record shows that these allegations are blatait' mischaracterizations to the
Gourt. The fecord -shows that at the timés relevant to the Plaintiff's 2004 reappointment,
process, there were nine other ophthalmologists-on staff atthe Hospital with-the same
‘sUFQiCal' privileges as those held by Defendant Dr. Grady -and sought by the Plaintiff.
Most importantly, the record 'shows;th_af Defendant Dr. Grady has not been @ member of
the Hospital’s Credentials Cofimitteé since 1988, and that he had 70 involvement in the
review. and. evaluation of the- Plaintiff's qualifications ‘during her 2002 and 2004
reappointment processes as alleged in her Complaint.

On August 22, 20086, the Defendants produced 1o the Plaintiff an affidavit refuting
herclaims that Defendant Dr: Grady was in-any way involved in the decisions. reg:arding
her:2002 and 2004 reappointments. The affidavit contained sworn testimony. from the
Hospital's Director of Medical Staff Services that Dr. Grady had not been -a member of
the Hospital's Credentials Cominittee since 1998, and had no diities or involvemenit in
the credentialing of physicians, including. .the islaihtiff_",_. since that time. Despite this
evidence, Plaintiff continued with her cause: of action for conspiracy. in addition, she
failed to .conduct any discovery, Wri'tte:; o; otherwise, on this or any. other claim pled in
her Complaint. B

The Plaintiff's misrepresentation of Dr. Grady's. invalvemént -in hér 2002 and
2004 credentialing processes, and her-exaggeration regarding the lack of physicians on
staff with the same privileges as Dr. Grady and those sought by her are sanctionable
under the Act. Kilcawley v. Kilcawley, 312 S.C. 425, 428, 440 S.E.2d 892, 894 (Ct. App.
1994).

In.addition, “in determining if an attorney, party, or a pro se litigant has violated
the provisions of [the Act] the court:shall take into account:‘. .. - (4) information disclosed

or undisclosed to the attorney, party, or pro se litigant through discovery and adequate

investigation . . . ." S.C. Code Ann. -§15-36-10(E)(4) (Supp. 2005). Here, after

|1
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Deferidants refuted the Plaintiff's allegations of Dr. Grady's involvement in-her 2002 and
2004 reappointment processes, the: Plaintiff continuéd to -assert unfounded claims of
conspiracy, resulting in Defendants’ unnecessary expenditures of attorneys’ fees and
icosts, This Court recognized the Plaintiff's lack-of evidentiary:support for ‘her position in
its ord_er.g_rantin‘g summary judgment, stating:

“There is Ho ‘evidence. that Defendant Dr. Grady was & member of,

participated in, influenced, or had any role in. the determinations made by

the Credentials -Commitiee, the Medical Executive Committee, or the

Governing Board of East Cooper Hospital regarding the Plaintitf's

reappointment application, Likewise; there js no evidence that there was

any consideration of Df. Grady or his medical pragtice in these

determinations:”.

The foregoing in addition to the:record. in this matter shows that-the Plaintiff failed
to. make & reasonable. investigation or research the: facts or law prior to ‘the filing -and
during the prosecution-of this action. A reasonable investigation would have precluded
the filing of this action or, at the least, warranted its voluntary dismissal upon the
discovery of facts. completely inconsistent with Plaintiff's causes of action. The Plaintiff's
failure to conduct any discovery on Dr. Grady's alleged role in her credentialing process
is evidence of her blatant disregard fof the truth surrounding these events and her
continuation of this action despite evidence to ‘the contrary is evidence that this .action -

-was intended merely to-harass and injure theDefendants.

C. Plaintiff's efforts tél’hav;_e this:Court consider matters over
which it has no jurisdiction is contrary to South Carolina law
and sanctionable under the Act.

South Carolina courts have congistently held that private hospitals are free in the
absence of regulatory provisions-to decide the nature. and extent of medical practice
permitted to persons it grants medical staff privileges. A private hospital is free to adopt
reasonable regulations for the conduct of its affairs. Gowan v. St. Francis Community

Hospital, 275 S.C. 203, 268 S.E.2d 580, 581 (1980). It is well settled law in S.C. that the

courts do not have jurisdiction to review the decisions of the medical staff of a private
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hospital coneerning the membership éné‘[. credentialing of its; physicians. ' Strauss v.
Marlboro County General Hospital, 185 S.C 425, 194 S:E.65 (1937); Wood v.. Hilton
Head Hosp:, Inc., 292 S.C. 403, 356 ‘S.E.2d 841. Gowan vs, St. Francis Community
Haspital, 275 8.C. 203, 268-S.E:2d 580 (1980).

It-is undisputed and the Plaintiff never contested that the Defendant Hospital is-a
private, for-profit Hospital governed by a Board of Difectors. It is also undisputed that
the Hospital's.medical staff operates pursuant to written Medical Staff Bylaws, Rules:and
Regulations which have been approvied by the Governing Board of the Hespital by which
all phy'Si'ciahs receiving staff privileges at the Hospital agree to.be bound.

Despite clear case law to the contrary, the Plaintiff filed this action seeking
judicial determination of whether the decisions regarding her ¢rédentialing and privileges
were reasonable and in compliance with the Hospital's Bylaws. Specifically, she:sought
the. Court to review whether the- failure to process and consider her application for
associate status -and surgical privileges, her reappointment to the: consulting staff, and
the denial of an administrative hearing were reasonable decisions made in :accordance

‘with the Bylaws. The Plaintiff's claims all arose out of the peer review: process and,
under South Carolina law, are not subject to judicial review;, and the Plaintiff presented
no evidence or reason to persuade the Court to depart from this long-standing principle.

Plaintiff's interpretation and reliance on Lee v. Chesterﬁe!_d General Hospital, 289
S.C. 6,344 S.E.2d 379°(Ct. App. 1986), in an effort to justify her questto have the Cout
review the decisions regarding her credentiali'_n_g_ i$ without merit. In Lee the Court
confirmed the decision reached in Gowan Ti;ut found subject métter jurisdiction where the
Plaintiff did not seek to- conduct a judicial réview of internal hospital rules, but claimed
that the Bylaws were imposed in furtherance of a conspiracy, the purpose of which was
to injure the Plaintiff. Lee at 10. Here the Plaintiff asked the Court to review the basis for

the credentialing decisions and substitute its judgment for the Hospital and its review

e
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commitiees by determining that the credentialing decisions were made i_nappropriately;
This is precisely the type of intefvention that Strauss, Gowan, and Wood' decisions
sought to prevent. (Id).

Based on the ample:case. Iaw;oin_ this ?isskue{ a re‘a'sdna};;l;‘e: attorniey in the same
circumstances would believe that under the-facts herein, that Plaintiff's claim was clearly
not-warranted under existing faw and that a good faith or reasonable argumient did not
exist for the extension, modification, or reversal of existing law. Assuch, Defendants are
entitled to-sanctions under the Act. |

Vill, Deferidants: are entitled to $90,000.00 in attorneys’ fees incurred in
defending against Plaintiff's frivolous lawsuit

In Feldman v. Feldman, 380 S.C. 538, 546-47, 670 $.E.2d 669, 673 (Ct. App.
2008), the South Carolina Court.of Appeals explained:

If an award of aftorney's fees is appropriate, the
reasonableness of the fees should be determined
aceording to! (1) the nature, extent, and difficilty of the
case; (2) thetime necessarily devoted-to the case; (3) the
professional standing of counsel; (4) the contingency. of
compensation;. (5) the -beneficial results obtained; and (6)
the customary legal fees for similar services.

In support. of their request for attorneys’ fees, Defendants. submitted affidavits.
setting forth the fees incurred in the defense of this action and a detailed itemization of
said fees. Defendants request costs and attorneys’ fees in'the amount of $142,311.36.
(One Hundred Forty Two Thousand and 36/100ths Dollars).

In considering the factors set forth in Feldman, the Court finds that $90,000.00
(Ninety Thousand and No/100th Dollars) of the time and charges submitted for
defending this. action is comparable to the compensation charged by and paid to other
attorneys with comparable legal ability, experience, success and standing within the
South Carolina Bar in connection with healthcare litigation throughout the State of South

.

Carolina; that the services set forth in’ the record for defending this. matter were
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reasonable under ‘the circumst_an;;e’_s: that' Défendants’ réquirement to pay for the
defense’ of this case was not contingent on. the olUtcome: and that counsel for
Defendants obtained beneficial results in this action through the partial dismissal of
Plaintiffs amended complaint, the granting of summary judgment. of the rémaining
claims, the appeal of the award of summary judgment, and the successful prrjs.eCUtion of
the:present motion,

In addition, this Court has also, considered that sirice ‘the December 3, 2008,
hearifig or Défendants’ motion for sanctions, Plaintiff has served upon Defendants over
sixtegn (16) additional motions filed by primarily in' this Court and the Court of Appeals,
butalso in the Souith Carolina Suprete Court, pértaining to both the instant case as well
as a related legal malpractice: case Plaintiff filed against former legal counsel who
represented her in a previous actien against the Defendants. Among these subsequeritly
filed mriotionis is the redundant notice of appeal referenced above in which she requests.
the Court: of Appeals re-open the merits of her previously-remitted action -against
Defendants and stay thie pending.motion for sanctions currently under consideration by
this Court.  In addition to the redundant appeal referenced above; Plaintiffs filings
also seek the appeal of non-existent orders orders denying repeated requests for
continuance, and orders ‘which appear to have been issued in other htlgatlon matters.
The: Plaintiff also-seeks intervention by the South Carolina Supreme Court in the present
motion for sanctions through a Petition for Writ of Certiorari filed in her related legal
malpractice action, co-mingling the issues in this case with those at issue in her related
legal malpractice action.  The subsequent filings of Plaintiff have required the
Defendants to incur additional attorneys' fees and are additional eviderice of the
Plaintiff's violation of the Act ir; that they improperly attempt 1o appeal matters that are
moot, interlocutory, or are otherwise improper under the.South Carolina Rules of Civil

Procedure and Appellaie Court Rules.

d
e ﬁmlgf- l [

EXHIBIT 2
475



2:17-cv-02949-PMD-BM  Date Filed 07/11/18 Entry Number35-2. Page 20-of 20

Based. on the foregoing, the Court::awards Defendants: $90,000.00 (Nirety
Thousand Dollars) in attorney’s fees to-be paid by the Plaintiff for her frivolous: initiation
and continuation of this proceeding. Accordingly, this order shall be enrolled as a

judgment ‘against Plaintiff'in that amount.

The Plono ble R.Ma kley Denn}s Jr.
Circuit Cou Judge

4 Charl’eston South Garolina
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The Supreme Coust of South Cavoling

3. Doe;! Petitioncr,
A
Richard L. Duncan, Meredith
Bond, Sidney Gilreath and . .
Gilreath & Assaciates, Responderits.
‘ORDER.

Petitioner has {fled a-patition for 8 writ of certiorar! secking
review of the Court of Appeals' devision in Doe'y, Dunean, Op. No. 2008-
' UP-596 (S.C. Ct. App. filed Oct. 17, 2008). The petition is denied,
| However, this action is just one in & number of frivolous actions
petitioner has filed relating to the revocation.of her medical staff privileges-al

" Bust Gooper Community Hospltal in 1997.% Because we find petitioner has

!11 {s uncloar why patitfoner was allowed lo proceed enaaymously In thissoilon. Wenole ,
finther that perldonsr has at varjous tlmes ln oiker astions gone by tha name Cynthie Halmesand:
Cymhia Collle, In orderto avoid ony confuslon, we.poini oul that J, Doe; Cynthia Holmesand
Cyathio Collle are ono end the seme:

¥ A ¢lroult coun fudgp prosiding overons of patltionss's lswsults, found the following In o recent
order imposing sonstions on petitfoncr;

Throughout (i history of thie case, Dr. Holines hos proven
hersolf o ba profbundly litiglous. Sines belng essigned 1o
Couttesy Sioff at Bast Cooper Hospllal In 1967, Dr, Homes
sngaged [n o dengthy, stbelt Multloss, adminlsirative appeal ol the
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Hospliel's decision.. §ho thensued the’ Hutp!lnunfcdml courty,
g rslilng-mm, in tate-coun, s}mued Mi !

Qileren elr lingof {
sued &

:pl ‘-ucond aulon. alloglnga wfdo umy orcnmpmms
agalnstihe Hospltal and severa) physiciens, the glst of which was
thal the Hospitel contisiued (o raftise: 10 Incrense her level of
privileges. InDr, Holmes* 2005 eos0 8gelng} Bagt Cospor
Hospiltal; which this Cotint deomed to ba bived by herseftiementof
ths 2000 cage, the: Amposed 8 59 00 sentlon foi violarlon.
ofthe {South Carollna Fiivalots Procéedings) Act.. tneach-olihe:
-Ga3es Plalntiff hos fled pro s sines seiliing. slote courl
pase againat Bast Cooper Hoaplial, Plalorlif has ssserisd basalass
and Frivaloits eloims for which she locked ony evidentlary siipgont.
She h Isunched numcrous pointless sppesls, every.one of which.
-has bezn ressived In Tavor of the sespondenls; Throughou!,
Pisinil (T fios mada baszlays, maybe soandalovs, oltepations agabiist
‘numertas physlélins and lawyets sithouteare; ond {n sheenes of
evidentiary suppon. Her tastlcs hava been dilgtery, vexallons, that.
Is'hrought withoul sufficlent grounds, oppressivo:and.
unrensonobls,

‘Plalntifir*s] conduct tirough the 0950 appearato Kave boon nothing.
but vexatious,that {8, brotight without sulMelsnt grounds, and-the
-plptonanice of this complerely frivolous clalin can only be
‘chracierized as-unreasonable, Asbelars, Dr, Holmaswas the-
losing ponty [n 8 Iowavi} a deeade ago. ‘Shs has pcni:ted in
pursulny this cise for nearly a-dessds yel hosnsver cdduced 8
thred of evidonos that anything The Dafendonts-dld made gny

difference In the outeome of tho fedesal eotirt scilon shout whlch
sho complalints,

Clearly, Plalni}if has nbnsud the Judiclil sysiem geaerally,
and theas Defendants tn panicular, with her unreasonsble and 11t
cansidered frivelous Iawault, Theoughoul this matier, and in her
“othsr cotos, Dr, Holmes hos repaetedly shown thiat she s unwilling
-and unable 1o evalustoths mordis of her own easos, and that she Is:
waoble 1o prosent any evidenos lo support herolalms. Sho has
avidenced o psitorn of sbusing the loga! prasess ih birlnglng
frivolous:seslons nnd {he polent!sl remalng for her 1o conttaus thet,
procilecunluss yavere sencilons ars levied agalnst her.
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engaged, and continues to engage in, vexatious litigation related 1. that dsswe,
we hereby dircot the Clerks of Court in this State to-tefuse to-aceept further
filings from petitioner in aotions related: in'any way to the révocation of her
medical staff prfvileges at East Cooper Community Hospital unless they are
filed by an attoiney, other than petitioner, licensed 1o piractioe law in this

state,

ia edifition 1o'm§:abovo-cspﬁmcd;mlon.' petiiloner hisg {lied notlces of sppealiand polittans.for:
a wril ofcenlorart in the following sctlonsi N

The balter action Is now peading (s this Count. Only the appeal of fssae hos regutted In the
fasusnco of an aplnlon by the Court of Appeals.. Tho remalning sppsals wers divmivied by order
of the Court of Appeals prior lo the {sranceafan opinfonbecsuse the sppesls were
intarlogutory. Wonioté it I these matiers, patitiontr has filed numoroys (rvolous motions,
indlesting her Jaok ol kriowledge of or complots disregurd for the appeliats prosess,

We nlso ot thet pelitioner has recently besn sanciloned th two of these matiess {2005.CP-10-
$1135nd2007-CP-10-1 444) by ths cleult court, By order dated July 27, 2009, tha clreult coun
ordered potitioner o pay $50,000 In eltomey's f2es o opposing counse] based on her fiivolous
Inkiiution and continustion of the procueding. By order dated Novembar 18, 2009, the sircult
caut, 13 aated In Goinole | above, sanctloned peililoner and entered Judgmont ogainst hor In this
smouni of $200,000, notlng the ymount was not 23 much g3 was Justified by the feets,
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Columbla, South Carolina

Dacsmber 2, 2009
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

IN THE COURT OF COMMON PLEAS
Cynthia-Holmes, M.D., C/A NO; 2007-CP-10-01444 . .,
3 . % .A .
Plaintiff, e B L
| '.: _-1;. . “t}’) ,4 4
vs. VERIFIED PETITION ¢ R
- BT
Haynsworth Sinkler Boyd, P.A., | SR
successor to Sinkler & Boyd, P.A., T
Manton Greer and James Y. Becker, v
Defendants.

Haynsworth Sinkler Boyd, P.A., successor to. Sinkler & Boyd, P.A., Manton Greer and
James Y, Becker (hereinafter the “Defendants™) would respectfully show:.
1.

Defendants are the holder of a judgment against Plaintiff, Cynthia Holmes, M.D.
2.

(hereinafter the “Plaintiff”), entered on November 18, 2009 in Charleston County, South
Carolina (Hereinafter the “Jidgment™),

Plainitiff remains liable for the Judgment having failed and refused to satisfy the

same. The-amount due on the Judgment is as follows:

Original Amount of Judgment against
Defendant as:of November 18, 2009;

$200,000.00
Post Judgment Interest due as of December 16,.2016:

103,153.42
Costs pursuant to‘Order dated September 8, 2014:

1,047.60
Total Amount Due on Judgment as of December 16, 2016:
3.

$304,201.02
An Execution of Judgment was sent to the Sheriff of Charleston County, and the
Sheriff has.returned the same nulla bona. See Exhibit A.
4.

Upon information and belief, Plaintiff has assets in the County not exempt from
levy which she unjustly refuses to apply toward satisfaction of said Judgment.

EXHIBIT 4
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5, Defendants are informed and believe that they:are entitled, under S.C. Code Ann.
§ 15-39-310, to have an examination of the Plaintiff in supplementary proceedings to-ascertain
and-discover any and all property and assets, real; personal, or'mixed and wheresoever situated,
‘belonging to Plaintiff or in' which Plaintiff could claim any interest, solely; or in-conjunction with
any’ perstm; firm, cérpor'ation, of :’entity:,»and; any or:all of which is or should be made applicable

6_?. Defendam_s, aré further .mfo_,rmed and beligve: that they are entitled to the
appoinitment of a Receiver of Plaintiff for any'and-all of the aforesaid property, assets; of effects
‘which.are 50 discovered or revealed, 1o carry such judgment into effect.

WHEREFORE Défendants prays that this Court do-iriquire into. the matters hereinabove
alleged -and thatit issue such:Order granting rélief to-which Defendants believe they are etitled,
for all expended and statutory: costs allowable for these proceedings, and for such: othet and
further relief as the Court deems just and proper.

Defendants -further request that this matter bé heard by the Hororable Mikell R.
Scarborough, Master-In-Equity for Charléston Cotuinty, pursuant.to South Carolina Rule of Civil
Procedure 53, with-authority to enter-a final order; with any appeal diréctly to.the South Carolina

Supreme Court.

Post Ofﬁce Box 113 9
Columbia, South Catolina 292
jbecker@hsblawfirm.com
mcaskey@hsblawfirm.com
Telephone: (803) 779-3080

ATTORNEYS FOR DEFENDANTS

December &QS , 2016

DM: 4785929.v.1

EXHIBLT 4
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’ :{9-*’ W™ b

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON 3 FOR THENINTH JUDICiAL CIRCUIT
Cynthia Holmes, M.D., ‘C/ANO: 2007-CP-10-01444-

Plaintiff,
VS, WRIT OF EXECUTION
Haynsworth Sinkler Boyd, P.A.,
successor to Sinkler & Boyd, P:A.,
Manton Grier and James Y. Becker, -

Defendants.

TO THE SHERIFF OF CHARLESTON COUNTY, SOUTH CAROLINA;

You are required-to satisfy the following judgment entered in this action o November
18,2009 (see Exhibit A) along with the judgment entered by Order of the Supreme: Court of
South. Caroliria on Séptembert 9, 2014 (see Exhibit B), out of the personal property of the
judgment -debtor, Cynthia' Holmes, M.D;; and, if sﬁfﬁ;ﬁi_erit_. per;s’;)nal: property ¢annot bé. found,
out of the real property belonging to the judgment debtor:

Judgment Creditors: Haynsworth Sinkler Boyd, P.A., successor to Sinkler & Boyd,
P.A., Manton Grier and James T. Becker

Judgment Debtor: C_ynth’ia«Ho‘lmes, M.D.

Amount of Judgment: $200,000.00, plus post judgment interest from November 18, 2009;
and

’$l,047.60 for costs pursuant to Ordér of the Supreme Court of
South Carolina

[CONTINUED ON FOLLOWING PAGE]

DM: 4716893 v.1
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Amount Actually Dué: No portion of the judgment has been paid, so the full amount set
forth above is due.

YAYNSWORT

Mary M| Cas} xmmmwmwf
Post:Office Box 11889 .
Columbia, SC 20211
Telephone: (803)779-3080
17 measkey@hsblawfirmi.com
October C\J 2016
Colunibia, South Carolina

ATTEST;

Clerk o Coun for Q harleston County, SC

DATE: _ OeX. 260 2016

DM: 4716893 v.1

EXHIB!}' 4



2:17-cv-02949-PMD-BM  Date Filed 07/11/18  Entry' Number 85-4  Page 5 of 19

CHARLESTON COUNTY SHERIFF“S OFFICE
J. AL .CANNON,JR.,ESQ., SHERIEFF
100 BROAD STREET SUITE 381
CHARLESTON, §C 29401
(843) 958-2100

RETURN ON
EXECUTION

SERVIGE:SHEBT'NQ:.CIEX?16011686

COURT:-CHARLESTON COUNTY‘COURT.OF'CQMMONﬂPLEAS?_ _ CASE NO: 2007CP1001444

NULLA BONA. THE DEFENDANT HAS' NO KNOWN ASSETS TO LEVY ON AT ‘THIS TIME.
ONE VEHICLE TITLED TO BANK ONLY, RESIDENCE 1/2 INTEREST IN NAME:
CYNTHIA ELAINE COLLIE -~ NOT DEFENDANT

EXECUTED: 12/08/16 J. AL CANNON, JR.,ESQ.

SHERIFF OF C RLESTON COUNTY
BY /
L/

L%

Deputy

EXHIBLT 4
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* %" STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS.
e FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON DOCKETNO, 07:CP-10-1444
CYNTHIA HOLMES, M.D,

Plalntiff ORDER on POST TRIAL MOTIONS
Vs,
HAYNSWORTH, SINKLER & 50YD, P.A,, a2 - |
successor 16 SIVKLER & BOYD, P.A,, PR E R
MANTON GRIER, and JAMES Y, BECKER, i B = e
ez @
Defendants, oo = 1)
g_‘{’, =
B = &
=g e
o @«

“This matter care before the Couston.several post tria) motions filed by PlaintfTand on
Defendants’ Motion for Sanctions Pursuant to S:C. Code Ann, 15-36-10, Rufe 11, SCRCP, and
pursuant to the Court's inherent. authority to award attomeys® fees where thie losing party has
acted in bad faith, vexatiously, or for oppressive reasons, Having considered ‘the materials
submitted by Plalntiff*in.suppori-of her motion, and having heard oral argument from the parties,
the Court finds as follows with respect to Plaintiff’s posttrinl motions:

1. Plaintifi"s:Motion to Dismiss Defendants® Motion for Sanctions thiat. she filed
with the Court on July 7, 2009, is DENIED,

2. ‘Plaintiff's Motion for New Trial that she filed on July 20, 2009 is DENIED,

3, Plaintiff's Motion for Reconsideration of the Court’s Order denying her Motion

for Continuarice that she filed on July 21, 2009, is DENIED.
4, Plaintiff’s Motion for Reconsideration of the Court’s Order Granting Directed

%‘f f Verdict to Defendants thal she filed on August 3, 2009 is DENIED,
O

EXHIBIT 4
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5. Plaintifi's Motion to Strike Bnd/or Diswiiss Defendants’ Motion for Sanctions that
she filed on September 21, 2009 is DENIED,

6 To thecxtent Plaintiff has moved that Defendants or their counsel be sanctioned,
siich-motion'is DENIED.

DEFENDANTS’ MOTION FOR SANCTIONS

| have :also considcred Dicfondants’ Motion for Sanctioris and find that, given the
-cireuristances discussed below, sanctions are appropriste and Defendants’ Motion is: hereby
GRANTED.

! need not provide-another detailed recitation of the facts of this case oe the evidence
presented or not presented at trial. Rather, 1 refer to the discussion in -my Order Graniing
Defendants' Diredted Verdict. In ruling on Defendants! Mation, T specifically find that sanctions
‘nre Warmanted vinder eitfier the foimer South Cerolina Frivolous Civil Proceedings Act, or the Act
Uial became éffective on July 1,2005. 1 also find that srictions. are approptiate under Rule 11;
SCRCP, dnd unider the Court’s inherent authority, Itbecame clear to me that Plaintiff lacked any
substantiel cvidence to support her claims-against these Defendants, her former fawyers, and that
Plainiiff’s initistion and coritinuation of this lawsuit was done with-no feasopable.causé, and that
any reasonable attomey would have beligved that the proceedings to date have been frivolous,

As became evident throughout tiial, Plaintiff filed a non-mefitorious- and baseless
lawsuit, Prior to filing suit, Plaintff obviously conducted no serious investigaiion of the facts
she would be required to prove to substantiate her wide-ranging claim. Rather, the entire tenor
of Dr. Holmes' case appears 10 be hes belief that she is right and her former lawyers-and 4 other
‘courts are all wrong. Plaintff failed 1o develop any evidence that could satisfy her burden of

}ﬁ‘é, proof al trial. Any reasonable attorney would conclude that Plaintiff's entire case was

20f13
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* completely frivolots and wes. brought, and confinucd for seven years, withoul aoy reasongble
basis.

"Plaintiff engaged in dilatory litigatlon tactics and appealed numerous interlocutory
matters, dncluding orders regarding venue: and several orders on discovery mattess. These
appeals Were: likewisé frivolous. and dilatdry, PlaintifT-also has submitted numerous affidavits
and memoranda -dccusing: Defendanits and defense. counsel of engaging .in- all menner of
inappropriate and abusive conduct, esch.of which hns been dismissed and discounted by the
‘Court; and all.of which were submitted without reasonable-basis. Plsi:’iﬁﬁ' lins never-aceepicd
the rulings of the Court and has moved for reconsidetation on each and every order defiying
whatever relief she sought, sometimes multiple times

Based upon the: complete dearth of.any evidence whatsoever to. support any, essential
element .of any of the 15 separate causes of actions Plaintiff assertéd, T granted Defendants™
Motion for Directed Verdict, 1had, gl the very beginning of frial, denled Defendprits’ Motion for
Summary Judgmeni. However,.as 1 stated, that ruling was based on the Court’s unfamiliarity
with the facts of the case and was not directed to the merits.of Defendants’ Motion. Given our
system for assigning. cases for irial, I had only a few days earlier gained any knowledge of s
case. It is three Clerk's files, each about four inches thick for a total of twelve inches of paper,
and that does not include the depositions. There was no practical way for me to doal with
compeling Motions for Summary Judgmént on Monday of the triaf week. 1 simply let thie case
g0 forward. If I had known then what [ knew five days later, I would have granted Defendants’
Motion for Summary Judgment. Plaintiff did not sustain her burden of establishing a genuine

’7 issue of material fact for trial even afier several days of teslimony. This, quite simply, is beemise
% \% there were no genuine issues of material fact for trial. Most importantly, Plaintiff presented no

<Y

3ofl3
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"""expent icstimony rogarding. the essentia). clements: of her allomey “malpractice claim. and "

presented rio testimony or eviderice thet anything done by the Defendants or not'done by, the
Defendanits-was wrong, Furthermore, the record contains no evidence that Plaintiff suffored any
damages &5 a proximate result of anything the Défendants eitier did or did not do. In:short,
Plaintilly cliims. Were so utterly baséless and Jacking in any evidentiary support that no-
teasonable lawyer, judge, VOrjhiy.’co\jl,d coneeivably think Her clairhs had any meril whatsocver.

1, Sanctiong are appropriaté pursuant to.{he current §15-36-10,.

The Frivolous Civil Proceedings Sanctions Act (hereinafter “the: Act™), S.C. Cobe ARR.
§15-36-10 allows the Court to impose sancifons for the. initiation and_ prosceution of meritless
¢ivil actions. In 2005, the farmer Frivolous Civil Procecdings Act, S:C. CoDE ANN. §§15-36-10
through 15-36-50 was repealed effective March 21,2005, by, Act No. 27, 2005 8.C. Acls, 121,
§12: Act 27 §4 reenacted the Frivolous Ci#i}fProceedqus Act effective July I, 2005. See
Ruiland v. Holler, Dennls, Corbett, Ormond & Garner, 637 S.E2d 316 (S.C. 2006), The new:
siatute is applicable 10 alf causes of action arising on or-after that daie.

The tortured procedural history of this case is-as follows:  Plaintiff filed her original
Complaint in Charleston County in 2002, Venue was transferred to Richland Courity on the
imotion of Sinkler & Boyd, and.Dr, Holmes appealed the Order transferring verive, ultimately to
the- South Carolina Suprems Court, 'Dr. Holmes' sppeal was dismissed as.inleflocutory. On
August 17, 2004, after Dr, Holmes’® first round of appeals conicluded, Judge Barber in Richland
County grarited Defendants’ Motion to Strike or for a More Definite Statement and required Dr..
Holmes to serve and file an Amended Complaint within thirty (30) dsys. Then followed a.
number of appeals on various issues, each of which ultimately went to the South Carclina

Supreme Court and cach of which again was dismissed. ‘Those appeals concluded in November,

40f13
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" "2006.” Dr. Holmes then served an Amended Complaint that -ail Defendants answered. Dr.”
Holires thien mioved to transfer venue back o Charleston County; which Motion was granted by
Judge Childs in Richiand Counity.' On February 3, 2007, Plaintiff filed and served enother
Amerided Complainy, in which:she added numerous.additional claims:and allcgations against the:
Défendants, to which the Defondants timely filed answers, This final Amended Complaing was:
the pleading that frmed the entire basis for the case that-went 1o wial.in June, 2009, TLis this.
Amended Complaint that constituted the frivolous civil proceeding thai Dr. Holmes instituted
Horry County v, Parbel, 378 S.E.2d 253,266, n.} (S:C. Ci. App. 2008),

Section 15-36-10(C)(1) of the Act, provides, in pertinent part- that-after & case has been
dismissed by n directed verdict, upon niofion of the prevailing:party, the court.shalf proceed to
delermine if the ¢laim was. frivolous. S.C; CODE ANN. §15-36-10(C)(1). An atlomey, pasty, or
pro se litigant shell be sanctioned for a frivolous.claim’ or defense if the.court finds the attomicy,
party; ot pro se'litigant failed to comply with one of the following conditions:

(a)  arcasonable attorney in the same éircumstances would believe that

under the -facts, his claim or defense was clearly not wuranted under

existing Jow:and that & good fajth or reasonnble argument did notexist for

the extension, modification, or reversal of existing lav;

(by  areasonable attorney in the same circumstances would believe that

his procurcment, inftlation, vontinuation, or defense of the civil suit was

intended merely to hasass or injure the other party; or

(¢)  areasonable attorncy in the same éircumstances would believe that

the case or defense was frivolous as not reasonable founded in fact or was

interposed merely for delay,-or was merely brought for & purpose other
(; than securing proper discovery, Joinder of proposed parties, or

b’g ) Asa further exemple 6f Dr. Holmes' meaner of itigating, the Count otes that, In seeking transfar of venug Grom
/\ . Richiznd County to Charlesion County based upon the convenlence of wimesses, Plaini}T submitted en aflidavit
stating thot she had more than 50 physiclens who were potential tria} wiiesses, all of whom were tocated in
Charleston. Dr. Holmes called only 1 physteian to testify atiral, ond that testimony-was complelely irrelevant to
uny of Dr. Holmes® ¢laims.

Sof13
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T "Tadjudication. of :the claim or defense ‘upon. Which: the proceedings. are
based,

Section 15-36<10(E) of the Ac sets forth th éloments a court should consider when
determining whetief ani atiomey, party, or a pio s litigant has violated the ‘provisions:of [the
Act], siating the court shall take into sccountithe following:

(1) thenumber of parties;

()  dhie'complexity of the claims and defenses;

(3)  the length-of time available:to the atiomey, parly,-or pro se litigant lo

investigate and conduct discovery for-alleged violations of the provisions of

subsection (A)(4);

(4) information disclosed, or undisglosed o the attomey, party, or pro se
litigantthrough discovery and adequate investigation;’

(5)  previous violitions of the provisions:of this section;

{6) ‘the response, if any,: of the -atlorney, party; or pro se litigant to he
allegation that he violated the provisions of this seetion; and

{73 other factors the court considers just; equitable, or jz}sppmpﬁa;t: under. the
circumstanees. '

10 particular, Dr. Holmes violated the Act by virwe of her bascless attempt 1o couch what
was, In all evems, a meritless. legal malpraciice case,:as a far reaching conspiracy and fraud
claim. Dr. Holmes.never produced any tangible evidence 1o support any of her fifteen {15)
scparate causes of action, much less to support her legal malpractice case, Over the course of
soven years of litigation, Dr. Holmes apparcntly uiled to adduce an ‘iota of evidence to suppont
any of her claims—she failed to come forward with evidence to support any of the csséntial
¢lements of her claimsand causss of action and relied solely on her own conclusory nnrrative as
the “proof” of the validity of her claims. Furthermore, she never provided any evidence

%&K whatsocver of her alleged darneges. In shor, though this case was pending and aclive for seven
A

Hofl13



2:17-cv-02949-PMD-BM  Date Filed 07/11/18 Entry Number-35:4  Page 12 of 19

™" “years, Dr. Holmes could not prove her case, and she failed to preseiit any sibstantive evidence in
support of her claims. She had 1o evidence of Her damages, n',o'r.di'd ‘she ever. produce any
‘substantive ovidence of proxitmate causation. No reasonsble attomey would have:brought such
‘claims without o shred of evidenee: to-support the allegetions Dr: Holmes made.in.ber lengthy
Amended Complaint, and:no reasonable atiomey would have pressed such:claims without any.
evidence ol damages,

Additionally, Dr. Holincs appealcd nsarly every ruling o pretrial miotions throughout the
ease. All told, Dr. Holmes filed at least six separate:appeals of interlocutory:orders, failing:on
each and every one. ‘Dr: Holmes appéaled an -order transferring: venue; she appealed the
dismissal of her motions filed'in onc county afier vente had been transferred to another county;
she appealed an-order ruling that she could not proceed anonymously; and she ‘apgeal'ed;brdgr_s
on discovery matters, in¢luding orders quashing het own:improperty isstied subipoenas, Tn encki
appeal, Dr, Holines pelitioned for wiit.of certiorart from the Suprere.Court and, ‘when that was
denicd, she requested énbanc' hewrings and filed petitions for review of the decision in the
otiginal jurisdiction of the Supreme Court. Dr. Holmes has, quite simply,. invoked every
conceivable appellate pracedure with respect to matters that were almost unifprmlyi_‘im;:ﬂm:uto;y.

Throughout the history of this casc, Dr. Holmes has proven herself to be. profoundly
litigious, Since being reassigned to Courtesy Staff at East Cooper Hospital i 1997, Dr. Holmes
engaged in & lengthy, albeif fruitless, adininistrative appeal of the Hospital’s decision. She then
sued the Hospita) in federal court, and failing there, in state court. She sued My, Becker and Mr.
Grier and their law firm over the handling of the federal case,- She sucd two Tenhessee lawyers

,«‘\ in both South Carolina and Tennessee state courts over their role in achieving a settlement of her

Tof13
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" tate vourt case gainst the Hospital.2 12003, Dr. Holinres sucd-the Rosphal in'a sesond action,

alleging.a wide arrsy of compleints against the Hospital and several physicians, the.gist of which
was that the Hospital continued {o: refuse to increase her level of privileges> In Dr. Holmes'
2005 case against East Cooper Hospital, which the Court deamed (o bie barred by her settlement
of the 2000 case, the-Cotirt imposed a'$90,000'safiction for violation of the Act. I each of the.
cases Pleintiff hes filed pro se-since settling her 2000 state courl case’ against East Cooper
Hospital, PlainG(l' ey dsseitad baseless and frivolous claims for which she lacked any
evidentisry support. She has {asunched mimerous pointless appeals; every-one of which has becn.
resolved in favor of the respondents, Throughout, Plaintiff has made. baseless, maybe
scandalous, ‘allegations. against nisnerous physicians ‘and lawyers witkiout care, and in’ the
absence of ‘evidéntiary support. Het tactics have- been dilatory, vexatious, that is;, brought.
without sufficient grounds, oppressive:and unreasonable: Her conduct clearly wamants a severe:
punishment.

Section 15-36-10(QY of the Act sets forth the:sanctions allowablo under the Act including.
(1) reasonable costs and altorncy’s:fees; (2) & reasonable:finc t6 the court;-or (3) adircctiveof a
nonmonztary nature, including injunctive relief, designed 1o deter a fulure frivolous.action of an.

action in bad faith, “The deétermination: of whether attomey’s fees should be awarded underthe

2n vary stmilar faShlon-lo the cloims against these Defendants, Dr. Holmes alleged a wide array of cleims, ogsinst

' the Teanessee Iawyers Including sltomey malpractice, unfalr trads practices, clvil conspiracy, promissory-esioppet,

conversion, and inadequate supervision, bresch of. fiduciary duty, and unspeeified froudulent conduct. See Do v.
Dunean, 2008 Wt 4367314 (Tenn. CL App, 2008). Dr. Holmes® cases ugalnst tho: Teanesses-aliomoys have bean:
dismissed in both states. D, Holmes sppealed the Tenpesseo court's order pranting stimmary judgment againsvher,
but both the Court of Appedls of Tennesses.and the Tennessee Supreme Court affirmed that detlsion, Dr. Holmes
has appeated the dismissal of her South-Carolina case os well. i

3 In the 2005 case she sued East Cooper Hospial, Tenet HealthSystem Medical, Inc,, Dr. Johin Grady, and Dr. Peul
Yantls for (1) breach of coniracy; (2) breach of o covenant of gosd falth and falr dealing;'(3) breach of contract

rccompanied by a frudulent act; (4) chvil conspircy; and (5) violation of the Sonth Caroling Unfair Tradv Practices
Acl,
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" Feivolous Proceedings Act is treated a5 oneiin equity” Hanakai v, Stpson, 326 S.C, 140,136, ™ 7
485 8,8,2d 903, 912 (1997). I find that Plaintiff should be sanctionied-under e Aok
2. Dy Holmes! clalms are also sanctionsble nnder the former §15:36-10.
‘Evén were (¢ former-virsion of thé:Actto bé:applied, T find that Dr. Holines! claims are,
i fact, frivolous; complotely. without evidentiary ‘support, and wholly mefitless. ‘Under the
formier provisions of §15-36-10;
Any:person who takes part in‘the procurement, initiation,
‘continuation; ordefense: of any.-civil: procoeding is subject’to being:

asgessed for payment.ofiall or a poiion.of iie-atiorisy's fees and
court costs of the other partyifi

1) ke does so primarily for a’piugose: other thin that of
‘securing the proper: iscovexy. joinderofparties, or: adjudxeanon of
the claim upon whichithe proceedings are. ‘based; and

12) the proceedings: have terminated in favor of the person
‘seeking an assessmont of fees and costs.

As is discusscd.above, Plaintiff hiad no Togical or reasonable basis for bringing these- clafms
interpreting Section 15-36-10, [t

agains! the Defendants. Section. 15-36-20'is instructiv
speaks In torms of reasonisbleness. Given my opposhumities to observe:and hear Dr. Holmés, |
have: no doubt she 1§ sincere in her beliefs about this case. ‘It:is.just that her beliefs are ot
rgg_éaﬁ’a'til@= Aty competent, rensonsble ‘attorney-would reach this-conclusion. Some of her
unreasonsble conclusions. can be attributed 10 the fact that she has really never practiced faw in
any real sense oﬁﬁo’sé,"wor’ds.- This was revealed in hﬁr;tesﬁmdny whenishe tried to 1estify as her
owa cxperl. J cannot imagine & competent; experienced trisl attomey telling her she had a case,
1t was. unreasonable for her to conclude such on her own,: She had no evidence of any sort thet
01 the Defondants did anything Incorreetly, nor did -she have. any ‘cvidenco ‘that anything the

Dcfend&ms did or did not do had any effect on her. Rather, her entire case consistéd of & ‘beliel’

/\a
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F oancer was the fiilt of the Defondonts, Sudly, her

" that everything bad that hos happened in’
blame was, and is; totally misplaced. This case never should have beon brought in'the first place.
‘Based on the foregoing, it is clear to me that Plaintiff’s:claims. were completely frivolots
within the meaning of the former §15:36-10-and that Plaintiff ought be asséssed for paymeat of

all or pertof Defendants® atiomey’s fees.*

3. PlaintifPs commencement-ang. confinuation: of this action. Is: sanctionable
nnder Rule 11,

"D Holmes i & atioiney Hicensed to practice law in the State of South Carolin. Her
license is aclive and she is n good sianding with the South Carolina Bar. ‘Rule 11-allows'en-
award of atiotney’s fées when the court finds the opposing party Hias filed pleatings that were
miade in'bad faith or were frivolous. Harris\enking v. Nissan Car Mars; 557 S.E.24 708, 71
{8.C..C. App. 2001). ‘The standaxd for Rule 11 sanctians is essentially the same es tht of the
Frivolous Civil Proceedings Act. Fether v, 8.C:.Depl. of Sov. Services, 578 S;E24 11, 15 (8.C.
2003)..

A is séxfofth more.fully sbove, iL-is clear (o me:that PlaintifP’s: claims swere entirely
frivolons and, for that reason, 1 find that Dr. Holmes is subjéct 10 sanction under Rule 11,

4  Dr. Holwes' conduct is subject to sanction under the: Court's inherent
authorily |

As the United States Stiprese Coutt has held, Courts have:an inherent authority to -award
atiomey's fees where: the losing party has “acted in bad faith, vexatiously, or for oppressive

rensons.” See e.g. Alyeska Pipellie Serv. Co, v. Wilderness Soc'y,421 U:5.240 (1975). Plaintiff

> one anomey-and that the Coutrt could not-award fees for.all the attomeys and staff whoworked on the dofense o the
se Y cases PlINGIPS contention id unpersuasive ant the Court rajects her position. “The reality of the prastice of law is.

\ thit oRenthnes several sitomeys ond staff work on laige ard coiplex‘cases and thutal] these fees-and the expense
of defénding a frivoloussulican bo assessed, .

% . “Daring Plain",ﬁffs éi‘é) argument, she seemed to take.ihe position that “atiomey’s fees'” meant the fevs charged by:

10013
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“conduct through the case appears to have been nothing but vexatious, that is, brought without ~

sufficient grounds, and the maintenance: of this completsly Frivolous cleim can only be
characierized as-unreasonable. As.before, Dr. Holmes was the 'losing-’p’z_qty-:in.-.z__x:law_sui!;.a decade
ago. She has persisted:in pursuing this case for nearly a'decade yethas never adduced a shred of
vidence thit ‘rything the Defendanits did made any:différence in the-outcome- of: the federal
court-delion aiout whilch she complains, 1find that Dr. Holmes® tascagainst these Defendants’
was pompletely baseless and that she'is subject 10 sancilon based upon the inhetent:authority. of
-cousts 10 sanction litigants who act in bad falth, vexatiously, that is, withioux proper-grounds, or
for oppressive and -improper purposes. Mt is not. her-actual intent to harm, but “hatm is the
reasonably foreseeable outcome:
CONCLUSION

Dr, Holmes" frivolous:case against James Beckes, Matiton Grier, and Haynsworth Sinklex
Boyd, and her manner of litigating, and appealing, every: issue: in the case, has caused The
Defendants. to incur very:substantial legal fees and’ costa-over the seven year span of the case,
“The Defendants’ actual attorneys’ fces and expenses ‘incurred in the defense of this action
amourits to over $400,000.00. The atiomeys’ fees for trial alone were $27,531.00, Timo spent
pieparing for tna] {twice, duc 1o Dr. Holmes’ last minute plea for a continuance) resulted'in
actval atiorneys’ fees of $94,600,00, This casc also resulted in Defenddsts having to pay
$32,240.22 in expert witness fees, 1 find these fees to be reasonable and, given the manner in
which Plaintj{F chose 10 litigate this frivolous case, expected.

Furthermore, the Defendants themselves wore forced to devote time to defending the
case—time thet was tnken away from other clients and other meticrs, resulting in conslderable

lost opportunity costs to-the Defendants. The Defendants’ time devoted to defending Plainti{l's

110f13
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™ baseless clalims resuited in the Defendant fswycrs and theis stff devoting niearly 600 hours of
their own time to the case. Dr.-Holmes' frivolous complaint and diletory ond vexatious actions
resulied in- lost .opportunity: cosis to: the. Deféndant: lawyers more than $200,600.00 in lost
revenue. The irial alone cost.Defendants $36,752:00 i lost opportanity costs. The time spent.
preparing for. trial reslted in lost opportunity-costs for the Defendants-equal to $45,844.00.
Under Rule.11 and pursuant'to the Caurt’s inherent puwcrs,.ﬂm:COuxti_széul}xoﬁ'z'eifi}to award an

appropriale santion thay may include.a moetary éward to defendants to compensate them: for
e revenue lost by these defendants,

Clewrly, Plaintiff- hes abused the judicial system. gencrally, and these Defendants in
‘poiticulns, with Wer unreasonable and ili-considered frivolons:{awsuit: Throughot this: maiter,
and in her other.cases, Dr. Holnies. hog repeatedly shown that she is-unwilling aid unable to
‘gvaluate the merits of her own cases; and that:she is.unable to.present any evidence to sypport
her cluims. Shehas g_vi'aé_t‘xced-apmem'-df;abusing'itlie;iégal,prbn‘esssin_bringipg ftivolous actions.
and the polential remains for her to continue {hat practice unless-severe sanclions arc levied
;agé_ihst ier,

Based upon the foregoing, the Court sanctions Plaintiff, Dr. Cynthis Holmes, and enters
judgment ageinst her in the amount of $200,000.00. This represents a combifiation of some
reasonable attomeys' fees, necessary costs and fees. I have not included any lost opportunity
costs. 11 is not as miuch as is justified by the facts. Tam givirig Dr. Holmes a "break™. It bolls
dpiwn (o Where this cost should fall--on Défendants’ lizbility Insurance-carrier, or on Dr. Holmes
who is obviously, in my opinion, laboring under an obsession not grounded in fact or reason. It

_ isafigure that i tempered by equity and morcy, but L hope will deter her from similar conduct in
g
%%, LL' , the future,

2%
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By ihis Order; the Courd instmcts 1he: Cletk of Couri to. enroll the ‘amount awardedds &

sariction against Dr. Hofmes on the Roll of Judgments.as a judgment against her.

Pirrsuant to'S.C, Code of Laws Section 15-36-10(G)(3), I'énjoln Dr. Honmies frommmg

-any othier snit on'ber-own behalf, 1f she:desires tofile & suftfor'a claim of hierown; she:must

have:another:allomey:sign-any plesding subsequent to this'dae: If she desires'selief. from.this,

she: may-petition by. giving notice-of such to the: Chiel Administative Judge:for the Circuit in
which she-wishes o file:suit snd ey be heard on her petition:within 30.days..

1 canngt conclude without saying that my Heart'and sympathics go.out to Dr. Holmes: I
is painful for me to see-and henr her pui erself through this. She s well educated with a law
degree and medical degres. with & §pécialty; She can do much that is worthwhile-and of benefit.
10 her-clients.and herself, Somiething has happened fo throw: her off track, and to, 1 can only-
conclde, become obisessed with this and other situsifons, This s indeed inforfiinate, dnd J can
only hope:that something will Happen to help her move on-and away frotn this. She-needs help~
legal and pothaps otherwise, Thope she'gets it

AND IT'ISSO:ORDERED:

'fhomasL Hughston,lr. S
Preszdms.!udgc

November j_’ﬁ. 2009

Charleston, South Carolina:

13 0f13
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The. Supreme @nignﬂ:"nf South Carolina

" Gynthia Holmes, M.D., Appellant,
Aoy vt G

V. )

Haynsworth, Sinkler & Boyd, P-A., Successor to Sinkler

& Boyd, P.A., Manton Grier.and James Y. Becker, X

Respondents, LE T

* son s e '. .- ) . » ! - ’
Appellate Case No. 2010-154986 i

14n03 40:M4370

DHORIL= 5.

The.Hond}éblg Ihomégsl‘a. Hﬁghs\tbn,-z Jr. |
. Charleston County '
“Frial: Court Case No. .200?—2(31?—1-0401444 1

6EC Hd 8- &SI

owER

Pursuant to Rule 222 of the South Carolina Appellate Couirt Rules, the Motion for -
Costs filed by the respondents is granted in the amount of $1,047.60 against the
appeallantin the above entitled matter. The Clerk of Coust for Charleston County

is directed to add this award of costs to the remiftitur in this matter,

FOR THE COURT

I‘ :‘
GBl}u'nbia, South Carolina

|'~ * »' o . N
September e ;2014 ey gy,
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STATE OF SOUTH CAROLINA IN'THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON
C.fvn)thi‘_a;H’olmté:;s;,;M;D.,, ' C/ANO:2007-CP-10-01444
Plaintff;
Ve
Haynsworth Sinkler Boyd, P:A.,

suceessor to-Sinkler & Boyd, P:A.,.
‘Manton Greerand James Y. Becker,

Defendants.

ORDER GRANTING DEFENDANTS’ MOTION TQ COMPEL & FOR SANCTIONS

This matier comes before the. Coutt on the metion of Defendants Haynsworth Sinkler
Boyd, P.A., Manton Greer and James Y. Becker {‘»-‘Dé‘féndan’ts-’?) to- compel Plaintiff Cynthia
Holmes, M.D.’s (“Holmes”) to produce documents:previously ordered by the- Court in its Rule to
Show Cause Order; filed on March 9, 2017; and to camp@lﬁBadk’of' America to tespond to a
subpoena issued by Defendants. A hearing was held before ‘me on June-16, 2017. Holmes
appeared pro se, and Defendants ‘appeared -‘throuig‘h‘- their attorney, Mary M. Caskey. Holmes
admitted that she hag only pr]c)duc‘ed tax returns for 2014 and 201 5, and has failed to produce any
othér documents required. She also objected, withou legitimate reason; to a validly issued
subpoena.

NOW, THEREFORE, [T IS HEREBY ORDERED, ADJUGED, AND DECREED AS
FOLLOWS:

1. Holmes shall produce to Defendants the following documents no later than ten

(10) days after entry of this Order:

EXHIBIT 6
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a. Bank statements for all-bank-accounts: [checking, savings, financial-accounts,
certificates of deposit, ete.. ..) of Plaintiff from 2014 to.the present;.

b. State'and Federal tax returns for 2016, or proof of a request for.an extension’to
file the. same; and ’

c. Copies of any contracts entitling her to payment of money-

‘2. Bank of America is ordered to:comply. with the subpoena issued by the Defendants
dated April 3, 2017, to produce copies: of payment history, including payeff amount; in
connection with the mortgage given to NationsBanc Mortgage: Corporation by James Kevin
Holmes and Spouse, Cynthia Elaine Holmes, in the amount of $227,250.00 dated February 11,
1994 and récorded in the Office of the Chaﬂe:sm& Courity Register of Deeds in Book F239, Page
604. Bank of America shall comply with the-subpoena within fourteen {14) days of service of
this Order on Bank of America:

3. Holmes: shall pay sanctions in- the' amount of two thousand five hundreéd dollars
($2,500), payable to “Hayhsworth Sinkler Boyd, P.A.” which shall be postimarked to
Hagnsworth Sinkler Boyd, P.A., Attn: Mary Caskey, P.O. Box 11889, Columbia, SC 29211
1889, no later than ten-(10) days after entry. of this arder:

4. In the event that Holmes fails to comply with this Order; she shall be in contempt of

court, and Defendants may be eatitled to sanctions; to include an award of attorneys’ fees and

expenses;-and the Court may order such otherand furthep+€lie ‘as may be just and proper.

AND IT 18 SO ORDERED.

“The Honorable Mlkell R. 'Suérborolxgh A

4/@[/7

Charleston, South Carolma
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The South Cavolina Court of Appeals

JENNY ABBOTT KITCHINGS. POST OEFICE BOX 11629
GLERK COLUMBIA, SOUTH CAROLINA™ 20211
. .1220.SENATE STREET
VDCEI;N&E ALLEN ) COLUMBIA, SOUTH CAROLINA 28201
TV CLERK TELEPHONE; {803} 732-1590-

FAX: (803} 73¢.1839
WL SCCOUIS.01g

April 27, 2018

Cynthia.-Holmes
PO Box 187
Sullivan's Island SC 29482,

Re:  Cynthia Holmes v; Haynsworth (4)
Appellate Case No. 2017-001460

Dear Dr. Holmes:

The Court received your correspondence: dated April 18, 2018, received in this
office April 23, 2018. The Court is prohibited fiom accepting any pro se filings
from you in actions in any way relating to the revocation of your medical staff
privileges. See Doe v, Duncan, 8.C, Supreme Court order dated December 2, 2009.
The Court will not réspond t.anyfuture filings in this matter.

Very truly yours,
oo
CLERK

cc:  Mary M Caskey, Esquire

EXHI;%&T 5
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Cynthia Holmes, Appellant,
v

. 'Haynswonh Sinkler & Boyd P.A., successor to Sinklér
& Boyd, P.A.; Manton Grier; and James Y. Becker,

Defendants,
Of whom Manton Grier and James Y. Becker are. e ’%
Respondents, QUL
¢spondents, 2 é
o . A ‘
. Appellate Case No. 2017-000266 7. S
T
. 28 7
ORDER Te

. After careful consideration of the filings in this case, the Court corncludes that the
notice of appeal stems from an action related to the revocation.of the appellant's
medical staff privileges. Accordingly, the appellant's pro se filings are refused and
this appeal is dismissed. Doe v. Durican, S.C. Sup. Ct. order dated December 2,
2009 ("[W]e hereby direct the Clerks of Court in this state to refuse to accept
futther filings from [Holmes] in actions related in any way to the revocation of her
medical staff privileges. , . unless they are filed by an attorney, other than
[Holmes), licensed to practice law in this state.”). The remittitar will be sent
‘pursuant to Rule 221(b) of the South Carolina Appellate Court Rules.

aud o

\—’FOR THE COYRT—

Columbia, South Carolina N
e FILED
Cynthia Holmes

Mary M. Caskey, Esquire J«Q\Qﬁ_\ 1 \ QO\/\
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INTHE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA

CHARLESTON DIVISION -
L]
=
oA
o)
~n
i
€. Holmes, | | §
Plaintiff, :—?
P
e
Vs ‘CIVIL ACTION NO.:
211.’7'CV'2949‘~BHH,‘BM
James Y, Becker, indiv idually,
M. M. Caskey, individually, and
Haynsworth Sinkler Boyd, PA.,
Mikell R. Scarborough,
in official capacity and, as
indicated, individually;
re unofficial dets,
Deéfendants..

PLAINTIFF'S RULE 59(c). FED. R. CIV. P. (FRCP), MOTION

MOTION TO HOLD ALL TIME LIMITS IN ABEYANCE

The plaintiff respectfully submits Rule 59(e), FRCP, Motion regarding the

December 10, 2018, Order. As set forth more fully herein, plaintiff respectfully requests

504
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reconsideration which promotes justice. But for the unconstitutional retroactive
application of the revised South Carolina Code Section 15°36-10, we would not be. here.
This msattér involves violation of Federal and state Constitutional and statutory law
including, Butﬁn‘ot,limited.to,fécial and as applied Constitutional challenge to the revised

Bouth: Carolina Code Ssctivn 15:36-10.

Tt'appeais the reply was inadvertently omitted and was not before the Court. With.
respect to this and future motions, if any, we apologize for any inconvenience, however,
given the posture of this contentious malpractice case against pro se defendant attorneys,
we plan t¢ enter t:im‘-élyirepliies with the Court’s permission. As sét forth.more:fully
herein; the plaintiff respectfully submits change in circumstances, defendants’ omission
of material facts, and/or governing law support this motion which should be granted

along-with abeyance of all time limits pending resolution.

FACTS

Plaintiff challenges defendants’ wrongdoing pursuant to the revised S.C: Code §
15-36-10 (SCFPA) and the February 9, 2017, order, copy attached, which defendants
admit is pending appeal in the state court and for which there is no decision from the
state court of last resort. See In re Primus, 436 U.S. 412 (1978) (the Supreme Court
ruled that the First Amendment provides limits). This matter involves 42 USC 1983,
facial and as applied Constitutional challenge to the revised S.C. Code § 15-36-10, and

other claims. The p1o se co-defendant attorney, who is a necessary witness, answered for

N

505



2:17-cv-02949-BHH  Date Filed 12/27/18 Entry Number 86 Page 3 of 20

three of the four deferidants, Plaintiff timely-filed motion to disqualify the pro se co-

defendant attorney asadvacate for any other defendant; which was denied “at this time.”

Plaintiff timely filed Rule 59(e), Fed. R. of Civ. P., Motion, with appeal to and
request.for disposition by the then Presiding District Court J udge; which was denied by
order entered September 24, 2018. Notice of appeal is timely filed and is based on ethical
and/or gther considerations préhibiting advocate as witness which, di’sgﬂaliﬁes pro se
defendant attorneys herein who ave necessary ﬁzitnes‘ses.to the case from representing
any paity ,Ot‘}ie"r than themselves, including the corporate defendant. See Brooks v.
SCCID and OID, South Carolina. Court of Appeals, decided February 15,2017, App. Case
No. 2014-002477.

The referee/master concedes exceptions to immunity which plaintiff has pled in
this case. Itis:manifssterror of law and material fact for deferidants to conflate a
referee/master with-state circuit court judges, and there is no jurisdiction to conépire with
legal malpractice defendants to harm plaintiff and/or essentially fix the outcome of 2 case

as plaintiff asserts in claims against defendants all in conceit,

The underlying legal nialpract’ice- claim ended in wrongful directed verdict for
defendants with no counterclaim or traditional money judgiment after defendants failed
to extend professional courtesy for appearance of plaintiff's trial counsel who, in the
interim, had re-located out of state. See Exhibits N, O, P, and S attached to the current
complaint. See copy of the transcript of oral argument by plaintiff's counsel, Ex. E

attached to the current complaint.

The instant case includes challenge to the constitutionality of the revised S.C. Code
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§ 15-36-10 (hereafter SCFPA) on its face and as 4a‘pplied. Is it any wonder attoineys.are
at each others throats over the revised SCFPA? Plaintiff challenges defendants’
Wrdngdoing«and the February 9, 2017, order pursuant to the revised SCFPA, copy
attached, which states there was a hearing; howevex, there was no:notice and no
unnamed, unpublished December 3, 2009, order without case number, withoutr_caption,
and without. citation. A diligent search by an attorney was unableto locate any such
December 3, 2009, South Carolina Supreme Court order. Based on the inapplicable
révised SCFPA, the unspecified December 3, 2009, order is untrustworthy Hearsay and
inadmissible in any other case. In Mizell v. Glover, infra, the South Carolina Supreme
Court stated: * We find persuasive the jurisprudence developed by the Fourth Circuit and
other federal courts which have recognized that judicial findings of'fact from one trial
constitute hearsdy when offered for admission in the context of another trial. See Mipper
v. Snipes; 7 F.3d 415 (4th Cir. 1993); U.6. Steel LLC'v. Tsocs, Inc,, 261 F:3d 1275 (11th
Cir. ZOOi); U.S. v.-Jones, 29 F.3d 1549 (11th Cir. 1994); Blue Cross and Blie Shisld v.
Philip Morris, Ine., 141 F.Supp.2d 320 (B.D.N.Y.2001).[8] In Nipper, the Fourth Circuit
held that judicial findings constitute hearsay-and do not fall within any of the exceptions
to the hearsay rule, including the exception for public records, Rule 803(8), FRE. Nipper.
The Fourth Circuit made clear that its holding was firmly rooted in the common law, Id.
(Citing 5 John H. Wigmore, Wigmore ori Evidence § 1671a (James H..Chadbourn
rev.1974) (citations omitted)).” Mizell v. Glover, 351 S.C. 392, 57 S.E.2d 176 (S.C. 2002).
“The federal courts addressing this issue point to the great weight and obvious prejudicial
effect that credibility assessments of witnesses by judges have on subsequent juries. See

4
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Philip Moiris, 141 F.Supp.2d 320 (denying admission of a judge’s statement regarding
credibility of expert witness for imipeachment.of that expert at a subsequent trial).
Although Philip Morrisinvolved the credibility assessqant of a judge and not the
assessment of a jury, the jury's factual finding introduced in this case is hearsay
nonetheless, and we believe, is-equally pltejudicial-., Bee U.S. .Steel v, Tieco inding
plaintiffs were prejudiced by the.admission of a previous judge's factual opinion into a
subsequent trial because appellees-relied on the opinion-throughout the trial and advised
the jury during closing argument to use’ tixe; opinion. to make their own crédibility
determinations).” Mizell v. Glover, 351 8.C. 392, 570 S.E,2d 176 (S.C. 2009). The
.. consideration of hearsay in the form of a court order from an unspecified, unnamed,
unpublished December 3, 2009, order without case number, without caption, and without
citation is contrary to state and Federal constitutional due process safeguards. That
unpublished order has:a different case numbes, diﬂ’éreﬁt caption, different partjes,
d’iffereni; issues, no privity, no collateral estoppel, and no res judicata. Unpublished
orders have no precedential value and should not be cited except in proceedings in which
they ére directly involved. Rule 268(d)(2), SCACR. Defendants all in concert knew or
should have known unpublished orders are not to be relied on in any other case.
Defendants provided a-cropped version of an unpublished, unrelated Joka Doe
order dated December 2, 2009, which is not a certified true copy. See Defendants’ Entry
No. 27, Ex. 8. Plaintiff respectfully submits it is not admissible and should be
disregarded. Despite the fact the Haynsworth SCFPA order was then stayed on appeal,
that John Doe order relies on footnote 2 with no citation, source, or authority for that
footnote, which is lifted from the Haynsworth order then pending appeal. But for the

5
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unconstitutional retroactive application of the revised SCFPA, there would be no.Jokn
Doe order because that order was issted as 4 result of the inapplicable revised SCFPA
provision forréporting to the appellate courts and to ODC, which should have been
stayed pending appeal. The appellate court then effectively decided the Haynsworth
appeal, not on briefs, but by issuing the Jokn Doe order without consideration of the
merits or the record on appeal, which had not yet bieen filed, thereby denying meaningful,
objective appellate review. That John Doe order was then used to prevent plaintiff from
pursuing ‘appeal of that very Haynsworth order (copy attached and atfached to the
current complaint as Ex. D);-as defendants are now doing in the South Carolina Court of
Appeals. Haynsworth unilaterally drafted its.ownlegal ‘malpractice order which does not
reflect the proceedings or the facts. Seje.:cgpy of the transcript of plaintiffs counsel's oral
argumenit, Ex. E-attached tothe 'cu;rr,ent.ecc-)mp-_lain"t,. Accordingly, the revised SCFPA is.
unconstitutional on itg face and asapplied because including; but not limited to, it
‘thwarts/prevents meaningful, objective appellate review,

‘Defendants acted all in concert under color of state law to benefit private parties
by depriving the plaintiff of individual, property, and constitutional rights including, but

not limited to, meaningful oppertunity to be heard:

Defendant Scarborough: “We're here for supplemental proceedings....to determine what
assets, if any, are available to satisfy the judgment.” Transcript of March 10, 2017,
hearing, p. 4, line 12.

Defendant Scarborough: “Would you like me to put you under oath and have you testify

as to your assets? That's really what we’re here for. Would you like me to do that?”
Transcript of March 10, 2017, hearing, p. 16, lines 9-12.

509



2:17-¢y-02949-BHH.  Date Filed 12/27/18- Entry Number 86  Page 7 of 20

Plamtxff “Yes, L'have the information that you requested for me to bring. I'm happy to do.
that.” Transcript of March 10, 2017, hearing, p. 16, lines 13-15.

Defendant Sca1b01ough “If I have to sit here and listen to your-testimony of what your

assets are; they'ré going to disappearin the courtroom at the time. Okay?- That's what I'm
going to do. All right?” Transcript of March 10, 2017, heavinig, p. 23, lines 7-11.

Unable to file due to the February 9, 2017 order, copy attached, the plaintiff timely

Gompare Fuiner v. -!?égezs,. 564 1.8.:431 .'(520‘.1'1)'-< Important public issues support the
motion.

In addition, the revised SCFPA’'s “reasonable attorney standard” is not fair notice
1o the public at large or-to parties, See Members of City Council of Fos Angeles v.
Taxpayers {or Vincent; 466 U. S. 789, 796 (1984). The sﬁb'w'iﬁg that a law punishes a
Ysubstantial® amountof ,protéc’te;d free speech, "judged in relation to the statute's plainly
legitimate sweep," Broadiick v. Oklahoms, 418 U, 8. 601, 615(1973), suffices to
invalidate all enforcement of that law, "until and unless a limiting construction or partial
invalidation so narrows it asto remove the seeming threat or deterrence to
constitutionally protected expression,”id., at 618, See also New York v. Ferber, 458 U. 8.,
747,769, 1. 24 (1982); Dombrowski v. Pfister, 380 U. S. 479, 491, and n. 7, 497 (1965).
Further, the revised SCFPA denies a full and fair hearing at trial by jury and effectively
denies a neutral decision-maker. Moreover, in this case, the revised SCFPA, 8.C. Code §
16-36-10, is not applicable to the underlying legal malpractice claims. against defendants
because the claims arose prior to the effective date of the revised SCFPA. See

Southeastern Site Prep v. Atlantic Coastal Builders and Contractors, LLC, 394 8.C. 97,
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107, 713 5.5.2d 650, 655 (S.C. App. 2011). Under the applicable SCFPA, $.C. Code § 15-
86-10'to 50, Judge Hughston's denial-of defendants’ motion for summary judgment
precludes sanctions. Moreover, Judge Hughston wrote, “Given my opportunities to
observe and hear Dr. Holmes, I have no doubt she is sincere in her beliefs about this
case,” and he found there is no “intent.to harm,” which precludes sanctions under the
applicable’ SCFPA, 8.C. Code § 15-36-10 to 50, then in effect and precludes sanctions
unconstitutional retroactive application of the revised SCFPA,; we would niot be here. The
revised SCFPA cannot pass constitutional muster.

Moreover, governing law mandates disqualification of pro se co-defendant
advocate as necessary witness to material facts. Brooks v. SCCIDand OID, South
Carolina Court of Appeals, decided February 15, 2017, App. Case No. 2014:002477
(Remittitur sent March 8, 20 17). “In addition, fiduciary duties created by an attorney*
See, e.g., Burnett'v, Shazp, 328 .8.W.3d 594 (Tex.App.2010) (holding the plaintiffs claim
against a former attorney for breach of fiduciary duty for failure to return the unearned
portion of a retainer fee constittited a viable claim even though the attorney's
representation had ended).” Spence v. Wingate, 395 S.C. 148, 716 S.E.2d 920 (SC 2011).
Lack of verified petition is a fatal defect precisely because the proceeding is summary.
See Topota of Florence, Inc. v. Lynch, 314 S.C. 257, 442 8.E.2d 611, 617 (1994). There is
no common law litigation immunity for attorneys covered by the
FDCPA(SCCPC/SCUTPA). Sayyed v. Wolpoff & Abramson, 485 F.3d 2926 (4th Cir. 2007)
(emphasis supplied). “The purpose of this immunity is to preserve the iategrity of our

8
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Jjudicial ‘system, riot to assist a self-interested party who allegedly lies....” Todd v.
Weltman, Weinberg & Reis Co., 434 F.34 432 (6thCir. 2006) (emphasis supplied).

Should disqualification be-granted, all pleadings are disqualified and stricken and
there is o dnswer from multiple deferidants on which to proceed. Judicial economy
supports.stay in order to-avoid.duplication in the event of disqualification striking
deferidants”answer. There are important compelling issues in the publicinterest which

promote stay.

STANDARD OF REVIEW

In. Pacific Ins. Co. v. American Nat. Fire Ins. Co.,148 F.3d 396 (4th Cir., 1998), the
Fourth Cireuit affirmed the Rule 59(¢), FRCP; :motion in that case which resalted in

reversal of the prior order. Thatcase provides the following guidance’

Although Rule 59(g) does not itself provide a standard under which a district court may
grant a:motion to alter or amend a judgment, we have previously recognized that there
are three grounds for amending an earlierjudgment: (1) to accommodate an intervening
changé in controlling law; (2) to-account for new-evidence not available at trial; or {3) to
corréct.a clear error of law or prevent manifest injustice. See BEOC v. Lockheed Martin
Corp., 116 F.8d 110, 112 (4th: Cir.1997); Hutchinson v. Staton, 994 1076, 1081 (4th
Cir.1993). Thus, the rule permits a district court to correct its own errors, "sparing the
parties and the appellate courts the burden of unnecessary appellate proceedings.”
Russell v. Deleo Bemy Div. of GMC, 51 F3d 746, 749 (7th Cir.1995). From Pacific Ins. Co.
v. American Nat. Five Ins, Co., 148 F,3d 396, 403 (4th Cir. 1998).

One or more of those grounds support amendment of the December 10, 2018, Order. In

this case, the reply was inadvertently omitted supporting reconsideration and reversal.
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ARGUMENT

Plaintiff challenges defendants’ wrongdoing and the February 9, 2017, order, copy
attached, which states there was a hearing with no notice tothe affected party; the
plaintiff,-and no opportunity to be heard. This matter involves 42 USC 1983, facial and
as-applied challenge tothe revised 8.C. Code § 15-36-10 (hemaft;er‘._S@FR}&); and other
claims. Conflicted pro seco-deferidant advocate as witness answered for all legal
malpractice defendants; Plaintiff timely filed motion to strike and -disqualify, which was
denied. Since that time, the pro se co-defendant advocate ag'witness has admitted on the
record, “There is no loan.” See Entry No. 27, p. 4. This statement is in-direct conflict
with pro s¢ co-defendant advocate’s attached copy of corresponderice dated November 1,
2016, The p20 seco-defendant advocate has disqualified herself by testifying as advocate
herein: The pro se co-defendant advocate is disqualified as a necessary witness to'the
wrongdoing. Brooks v. SCCID and OID; South Carolina Court of Appeals, decided
February 15, 2017, App. Case No. 2014-002477.

Notice of appeal is timely filed and is based on ethical and/or other considerations
prohibiting advocate as witness which disqualifies pro se defendant attorneys herein who
are necessary witneésses to the case from representing any party other than themselves,
including the covporate defendant. See Brooks v. SCCID and OID, South Carolina Court
of Appeals, decided February 15, 2017, App. Case No. 2014-002477. See, e. g., McERae v.
Minor(8.D. Miss., 2017) [“Specifically, the Court finds that pro se attorneys should be
disqualified from representing any party other than themselves in this case, including

the corporate defendant” (Emphasis supplied.)]. “As the ethical consideration (Souzh

10
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Carolina Rule 8.7, RPC; Rule 407, SCACR) suggests, even in the ‘usual’ case the advocate
as witness poses myriad threats to the integrity and reliability of the judicial process.
Those difficulties multiply when the lawyer testifies to-his own impropriaty. The
importance of the lawyer's credibility as'a witness, and the necessity of an oppertunity
effectively to cross-examine him, increase when the lawyer testifies.... Furthermore;
there may arise in such aninstance issues not only of credibility and effective-advocacy;
but of potentially differing interests of the lawyer and his-client.” Dasherv. Stripling,
686 F.2d 385 (11th Cir., 1982) (emphasis supplied). Because the‘issues on appeal
materially affect the lower court proceeding including, but not limited to, affecting

“The Fourth Circuit recently considered a similar case, Powell v. Palisades
Acquisition XVI, LLC, 782 F.3d 119 (4™ Cir. 2014). Ini that éase, a judgment for a
consumer's credit card debt was assigned to a debt collector, Jd. at 121. The debt collector:
filed an assignment of judgment with the court that reported a'principal amount of
$11,727.99 instead of the correct amount of $10,497.21. Jd, at 122. Tt also stated that the
debtor had not made any payments even though she had made'$2,7,00 in payments. Jd.
Thus, the assignment over-reported the amount the debtor owed by $3,930.78. After the
debtor challenged the assignment, the debt collector filed an amended assignment of
judgment to correct the errors. Jo, The Fourth Circuit determined that the'misstatement
in the initial assignment was a material misrepresentation because "the least
sophisticated consumer could be led to decide to pay far more than she otherwise would
have paid." Id, At 127. Afewerk! v Anaya Law Grp., 868 F.3d 771 (9th Cir., 2017).
Defendants all in concert engage in wrongdoing to claim false and/or deceptive charges,

11
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thereby placing “the proverbial butcher’s thumb” on the scales of justice. Defendant(s)
are repeat offenders: See Exhibit N attached to the current complaint, see Exhibit O
attached to the current complaint, and see Exhibit P attached to the current.complaint:
See also: Network Computing Services Corp. v. Haynsworth Sinkles Boyd et al, Civil
Action No. 08-CP-40-4233 (NCSC claimed that Haynsworth Sinkler Boyd failed to timely
‘prosecute the Beaufort litigation and that it abandoned NCSC immediately before trial;
defendant sanctioned for misconduct in electronic discovery); Smith v. Haynsworth,
Mazion, McKay & Geurard, 822°S.C. 433, 472 S.E.2d 612 (1996).

In their response to motion for stay, deferidants’ propose substitution of the
conflicted pro seco-defendant as advocate, thereby, conceding the merits of
disqualification. There is 1o basis, however, for the:conflicted pro se co-defendant’s
pesition that the substitution. cures the disqualification or-eures the tainted, disqualified.
pleadings. As such, there is no qualified responsive pleading and there is no gualified
answer for multiple defendants on which to proceed. Further; there is no basis for the
conflicted pro se co-defendant’s position that substitution with a lawyer who just
graduated law school suits or is in the best interests of any other co-defendant. In any
case; that decision is not up to the conflicted pro se 'co-défenda;nc as advocate. Purther, as
an employee of the corporate deferidant, the proposed substitute, Ms. Eldridge, is prose.
It is respectfully submitted the corporate defendant should not be allowed to appear pro
seunder these circumstances. Further, that substitute’s status as a necessary and
material witness to the wrongdoing in the state court proceedings disqualifies her.
Brooks v. SCCID and OID, South Carolina Court of Appeals, decided February 15, 2017,
App. Case No. 2014-002477 (firm lawyer disqualified due to status as a necessary witness

12
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to-material facts).. Moreover, the pro se co-defendant as - advocate and Ms. Eldtidge
‘materially omit Ms. Eldridge's involvement as a necessary and material witness in the
state conrt proceedings. Specifically, Ms. ‘Eldridge?é»-ma_terial:m_isrepresentatibnﬁx- which
‘were rejected by the South Carolina Supreme. Coust, wére made in the state court
proceedings on behalf of the conflicted pro seco-defendants. The response that someone
told her what to do is insufficient: ‘Ms. Eldridge knew or-should have known of her failure
to comply with Rule 265(c), SCACR, “If substitution of a party is desived for anyreason
6ther than death-or incompetency, substitution shall be'by motion to the appellate court.”
Rule 265(c), SCACR. See attached copy of Ms: Eldridge's correspondence dated October
5, 2017.. ‘The order of substitution of parties referenced in that correspondence was
enteraed ex parte in the state trial court-with-no certificate of service at a time when
exclusive appellate jurisdiction was vested in the South Carolina Supreme Court.
Defendants have unclean hands. “
'Sig’niﬁcantly and materially; defendants expressly represented to.the- azppell':at"e'
-courts that they, not the corporate defendant, wére the only petitioners, which is-
memorialized in the correspondence dated February 24, 2017, copy attached, and
confirmed in the attached copies of case information from the appellate courts’ publie
website. Deéfendants sought the substitution of the corporate defendant only after
statutory notice of defendants’ bad faith dsht ¢ollection practices to the South Carolina
Department of Consumer Affairs (SCDCA). Plaintiffs motion to dismiss defendants’
unverified petition in the state couxt is based in part on defendants’ admission that they
have no ownership interest and, therefore, no standing. See attached copy of September
29, 2017, motion with defendants’ admission. Defendants frivolously misrepresented to
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the state courts they had ownership interest which was false, if not fraud upon the couxrt.
See attached copy of September 29, 2017, motion with defendants’ admission. Ms.
Eldridge is a necessary witness to material facts. By proposing substitution, the
conflicted pro se co-defendant advocate concedes the meritsof the motion for
disqualification on ethical and/or other grounds; the conflicted pro se.co-defendant
advocate attempts to substitute an employee of the corporate defendant whois a
necessary witniess to the wrongdoing and/or material facts in the state court, Govgrning
law including, but not limited to, Brooks; supra, Rule 3.7, RPC, R. 407, SCACR, judicial
estoppel, and/or-equitable principles predict disqualification on appeal. Disgualification
of necessary witinesses supports stay.

With regard to the referee/master, it is manifest error of law and material fact for
defendants’ counsel to conflate a referee/master with a state cireuit court judge which is
akin to defendants’ error herein conflating a United States Magistrate with the Presiding
United States District Judge. One material differencs is that Supreme Court justices,
court of appeals judges, and district courtjudges are nominated by the President.and
confirmed by the United States Senate, as'stated in the Constitution; Article III of the
Constitution states that these. judicial officers are appointed for a life term. A
referee/master is not. Defendant referee/master concedes exceptions to judicial immunity
which plaintiff has pled supporting stay. Moreover, nonjudicial and/ot unofficial acts by
the referee/master including, but not limited to, the irregular processing and/or
mishandling of filing fees, failure to collect, report, and/or deposit court/filing fees due
and owing by defendants to the county, and/or confiscation of plaintiffs unearned filing
fees and $2500.00 support stay. It is fairto say that other hapless litigants have been or
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will be subjected to the same or similar lirregu-lari-ties/mi’sappropriatiOn: Plaintiff
respectfully submits the record reflects the matter is not frivolous and instead-is of great
importance to the public at large and/or the profession. I it anywonder-attorneys are at
each other’s throats over the revised SCFPA? This factor alone compels Constitutional
challenge: The fact that this.issue is capable of repetition and continues to evade
meaningful judicial review and appeal compels Constitutional ¢hallenge: The appedrance
of impropriety; impropriety in fact; the public perception of potential for impropriety by
bad faith debt collectors who are untrustworthy officers of the éourt, and/or EXPTess
legislative intent stipport the appeal which in turn supports the motion.

Public impact is established. In Denais v. Sparks, 449 U,S. 24, 28-29 (1980), the
United States Supreme Coust held that private partieswho conispired with a judge to fix
a case acted under color of law and, therefore; were liable for ddmages. Moreover,
accountability for bad faith debt collection practices is expressly intended by Conigress fo
further the public interest in legislation known as in the. Fdir Debt Collection Practices
Act (FDCPA).

Defendan’t’s stated, “I've done a lot of supplemental proceedings.” Transcript of the
Mareh 10, 2017, hearing, p. 18, line 1-2. The record reflects the. wrongdoing is.capable of
repetition by defendants who admit regularly engaging in debt collection activity for debt
owed to others. The wrongdoing is capable of evading judicial review (including, but not
limited to, the example in this case of defendants wrongfully/unconscionably Judge-
shopping in state court to evade the merits of the tzkzze])f motion to dismiss the unverified
petition and Rule 59(e), SCRCP, motion and causing confiscation of unearned filing foes
-and $2500.00 paid by plaintify which adversely impacts the public interest, including but
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not limited to, “assisting a self-interested party who allegedly lies.” Todd v. Weltman,
Weinberg & Reis Co., 434 F.3d 432 (6thCir. 2006).

“The Fourth Circuit recently considered a similar-case, Powell v. Palisades
Acquisition XVT, LLC, 782 F.8d 119 (4 Cir. 2014). In that case, a judgment for a
consumer's credit card debt was assigned to a debt collector. 7d. st 121. The debt collector
filed an assignment-of judgment with the court that reported a prineipal amount of
$11,727.99 instead of the correct amount 6f $10,497.21. Jd, at 122. It also stated that the
debtor had not made any payments even though she';haa»_mad'e» $2,700 in payments. Jd.
Thus, the assignment over-reported the amount the:debtor owed by §3,930.78... The
Fourth Circuit determined that the misstatement in the initial assignment was a
material misrepresentation because "the least sophisticated consumer could be led to
decide to pay far more than she otherwise would have paid.” Jd, At 127, Afewerki v.
Angya Law Grp., 868 F.3d 771 (9th Cix., 2017).

From the case of McChray v. Samuel . White, P.C.(D. Md., 2017) (Mazch 31, 2017),
“(t/he Fourth Gircuit first conicluded that ‘nothing in [the] language [of the FDCPA]
requires thata debt collector's misrepresentation {or other violative actions) be made as

part of an express demand for payment or even as part of an action designed to induce

the debtor to pay.’ Id. at 359 (quoting Powell v. Palisades Acquisition XVI, LLC' 782 F:3d
119, 123 (4th Cir. 2014) (internal quotation marks omitted)). Rathér, ‘to be actionable
under . .. the FDCPA, a debt collector needs only to have used a prohibited practice in_

connection with the collection of any debt or in an attempt to collect-any debt.’ Id.

(quoting Powell, 782 F.3d at 124). Accordingly, based on the Fourth Circuit's reasoning in
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MecCray I, the Court concludes as a matter of law that under the FDCPA, Defondants
were debt colléctors pursuing debt collection activity.” McCray v: Samuel I. White, P.C.
(D. Md; 2017) (March 31, 2017).

Potential harm to the public supports this mo:tipr; and includes, but is not imited
to, the following:
the-appearance of impropriety/impropriety in fact of wrongdoing by defendants all in
eoncert misusing and abusing their positions as officers of the courtto-place “the
proverbial butcher’s thumb” on the seales of justice; to materially omit/misrepresent:the
unpublished status-of anorder; to:make false/deceptive claims regarding a non-existent
loan/loan documents purportedly based on prior representation by legal malpractice
defendants; to deprive a former client/litigant ofindividual, property, and constitutional
rights includisg; but not limited to, the right to defend, to represent oneself, and tofile; to
cause .jcdnﬁsca,;tib_n‘ of uneatnéd filing fees; to “unfile” ,peiiding motions and future motions
inperpetuity including, but not limited to, the: pending Rule 80, SCRCP, motion as well
as the motion to dismiss the unverified petition; to.cause denial of meaningful
opportunity to be heard, due process, and adequate record:for meaningful judicial review
and appeal; | to impermissibly and unconscionably judge-shop; and. to-fail to comply with
mandatory ¢ourt and filing fees from defendants that any other lawyer or party would be
required to pay. Compare Merrsam v. Davidson, 184 S0.3d 411 (Ala. Civ. App,, 2015):
“The financial-history portion of the trial court's-case-action-summary sheet reveals that
the defendantsfailed topay a filing fee.... Because the payment of a filing fee is

jurisdictional and the defendants failed to pay a filing fee, ... we conclude that the trial
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court lacked subject-matter jurisdiction to rule on the petition. See Hicks v; Hicks, 130
S0.8d 184, 189 (AlaClvApp2012) Because the trial couvt lacked subject-matter
Jurisdiction, its September 2, 2014, orderis void and will not support.an‘appeal. Id. We
therefore dismiss ... with instructions to the trial court to vacate all orders stemming

from the defendants’petition to show cause. 1d” Merziam, supra (emphasis supplied).

In essence, the unconstitutional retroactive application of the revised SCFPA
has been used to essentially deny notice, meaningful opportunity to be heard, adequate
record, and meaningful, objective appeal, ,thei-'ieby-evadipg meaningful judicial review.
The wrongdoing is capable of repetition and capable of escaping review. Respectfully, the
record reflects multiple compelling reasons for granting stay. No defendant entered
opposition to petition for permission to-appeal. Abundant compelling reasons for stay are

included in the attached brief.
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CONCLUSION

Baged on inadvertent omission of #eply, the foregoing reasons; and substantial

59(6), FRCP,, and miotion for abeyance. Specifically, the plaintiff requests the following:

a.judicial economy should disqualification strike defendants’ answer,;
b. stay of proteedings pending resolution of disqualification, and

c. abeyance of all time limits pending resolution of this motion.

Respectfully submitted,

‘Sullivans Istdnd, SC 29482
843.883.3010
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Certificate of Service

w2

I'hereby certify that a true copy of the above document was served upon the
attorneys of record for the defendants by regular first class mail postage pre-paid on this
date at this address: MM Caskey, 1201 Main 5t., #2200, Columbia, SC 29201; and Drew
Lindeémann, 5 Calendar Ct., Ste. 202, Colunibia, SC 29208,

Dated December 26, 2018.
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_ FORM:4

STATEOF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF CHARLESTON

IN THE COURT OF COMMON PLEAS CASE NO: 2007 GP-}0-1444
Holmes- Hayneswarth Sinkler 8oyd, et al.

FLAINTIFR(S) DEFENDANT(S)

) or =
L[] Self-Represented Litigant |

e o ’ T " Attorney for: L) Plainifi <L DRfeadant™
] ‘Submittzd by: : : AN £ S

DISPOSITION TY?E (CHECK ONE)

a JURY VERDICT. This action came-before the.court-for.a trial by jury, The:issucs
have been wied and @ verdict. rendered —
x DECISION.BY THE.COURT, This actiori came to trisl or hedring, before(the coutt, = ,
, Thei issues have been tiied.or heard and a decision rendered. C - -
| ACTION DISMISSED:(CHECK REASON): [T] Rule')2(b), SCReP; [ mﬁe 4 s(%f);F-\ > -
SCRCP(Vol. Nonsuity; [ Rule 43(k), SCRCP (Seuted); [ ].Other 4 Zi VR
L] ACTIONSTRICKEN (CHECK REASON): [ Rile: 40(), SCrRCP; [ Bankmpncﬁ,’; AL
Bmdmg arbitration; subject to right-ta réstore 1 confirm, vacale. or modify | \ LT m :—fr; vl
arbitration award; (7] Other co;, ) -
dJ

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLI ABL, F,BOX) 00
O] Affirmed; [0 Reveersed; [ Remanded; [ Oher Az

NOTE:  ATTORNEYS ARE RESPONSIGLE FOR \OT!FYR\:G LOWER COURT \ TRIBUNAL:. OR
ADMMNISTRATIVE. AGENCY OF THE CIRCUIT COURT RULING INTHIS APPERL.
AT IS ORDERED AND ADJUDGED: D Seedttached ordar, (formal order 1o foliow) E Statement of Juddmen
by-the Courr: & supplemignial péoeeedings haaring is scheduled fo:take pfsta In this mattor o Mareh 30,7017, The.courmis
advised by:the Cleik of Court's oMfice that:Cynthia-Holmes, M.D;-has ldad several motions in this matier-invidlation of the
SuoremeCour’s order filed Secambei 3, 2009 directing the "Clerks of Couf{-ln this stateto refuse to accept further. filings fram
petitonerinactions relatedin anyway to the revocation of har tnedical staff pnvxieges at East: Cooper Community Rospital
unlgssthey are’filed by an attotney; otherthan petitionar, licensed to pracitee’'of law inthisstare.” Given the broadlanguage.
of this difectivg and the fact thas the mozions have been filed by-Br: Holmes, ,prosg; the court orders thie Clerk of Cour’s sifice
107strike-2ll motians (iled by Dr. Holmes in (h1s:matter aswell 3531 future mo:lons xfany
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This ofder (] ends (X does noténd the case.
Additional Information for the Clerk

@i}@N&i@mﬁ @Mf,aoaer P%@'gL‘ ‘"D‘EXx *"
:2 é e,:judgmenm (e tshtitl é“ to Feals or,personnl _pro,p
10ibE e n rolleg-2iT therensrnnﬂudgmen’%mrormaiwn ‘md,mz(e),.N‘/&” TG Aheibo

Judgimentin Favor of Judgment Against | Judgment Amoum To be Enrolred
{List pame(s) below). B (List namz(s) below) (List amount(s) below)

MA . "SNA

NA

S

$.

SCRCP Form 4C (10/201 1) Page | of 2
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“Ihe judgment infarmstion above has been provided by-the submuung panyy. Disputes conceming the amounts conlained iz this
mn" may be. :\ddr wised h)' weay of s on pursuant (o the SCi Rules or Civil Progeduiré, Amonls’ {o be compu(cd stich as interest

3063
Judge Code:

Civenn Cour( Ju 73

F or Clerk of COuri Office Use-Only

This judgment was entered on'the. dayof 200 2nd 2 copy:mailed first-class.or
placed inthe appropna(c aftorney’s box on his, day of 200 1oatomeys-of record or
19 parties:{when oppearing pro s¢) as follows:

ATTORNEY(S) FOR THE PLAINTIFFS), ATTORNEY(S) FORTHE DEF’iNDANT(S)

CLERK OF COURT’
. ) - 5
Couit Reportér: ‘

' 10f2
SCRCP Form 4C {102011) Page 20
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Ha 1953 ’orth

A0S D COUNSEL BT AT LA

1209 MA oy STREET, 22%° rrboR 2920323225y

Posrovncc‘-aox L ass,gzszn 1589y

fle] 12 1AL’ NUMBER a3 540 7870
EMKIL m:askey@hsbliwhrm JEHH

Noverber 1, 2016
Cynthia Holmies

PostOffice Box 187
Sulhvans Island, 8C 20482

Re: Payment_Dcmand for Judgment in.favor of Haynsweith Sinkler Boyd, B:A,, filed on'November 18,
2009 in Charlestom: :County; South Carolina
HSB Fils: No. 04623,1439-

Dear Ms; Holmés:

‘We are writing you 1o collget on'the Judgment eritered infavor of our firm, Haynsworth Sznuer Boya,
P.A., on November | 8,2009, inthe Courtiof Common Pleas; Charlestor: County, South Carolina:

- The amourtdue:on the  judgment is:5200,000.00, plus 'mterest from: the date of entry of zhe Judamcm
celeulated at the inferest rate as setforth in the s b_;e“ 1er tht
total amount-due is $301,304,11 as of November 1, 2
amount-dug.

‘Payment should be made to Hayrisworts Sinkler Boyd, P.A., and
Box 11889, Colunibia, South Caroling, 29211, or at 1201 Main Stget, Suit
29201 .

Please respond to this. fewer within ten (10) days. '1f you fail to ‘respond, legal detion may be taken
against you 10 collect the judgment. Such actioncould include seizurs and )uchcxal sale of your property 1o
sansfy the.judgiment.
Sincerely yours,
HAYNSWORTH SINKLER BOYD, P.A.
Mary M. Caskey

mcaskev@hsblawﬁrm com
Telephone (80:) 540-7870-

MMGC/hh

DM 3733726 v
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;ST "“’:«;?ﬂ‘“mﬁu

&
ji’% ’J\J?—J'}" T s’
des

Haynsworth. |
Sinldczyﬁo;'d, s | 0CT 65 -

-RITOREYS AN TR LBy AT T g 4
SUPRE““ fj@d R e rioow (2570 45965
S C OS! GES sax RELCELRVAIORIES
COuumMaIA, el
TELEPHONE O3 2T
FACEAIY
HEGSITE o g

RaARY COTHOURERY ELHOGE.
DIRECT. DIAL RUBBER 803 333 2.40b;
EMAR meleugE i saniaditn 2o

Qitober 5..2017
VIAHAND DELIVERY

Thelororable Daniel 1. Shearoise

Clerk of Court, The Sipreime Court of Seuth Carolina
1231 GérvaisStrect

Columbia, South Carolina, 29201

Rer  C Holmes, MD. v Jumes ¥, Becker; Manton Grive, dnd Hayaswortly Sinkler Buvd. P, as
successor-to Sinkler & Boyd, P4,
Case No: 2007-CP-10-1444
Appellate Case No. 2017-001598
HEB File:No. 04625-1439
Deur Mr. Shearouse:
Pursuant fo the Order entered by the Court 'of Common Pleas for the Ninth Judicial Circuit. 4. copy of
whith is enclosed. Manton Grier and James Y. Becker have been -dismissed as pemmm.rs in the
collection action underlying Petitioner’s appeal, and are no-longer parties o the lawsuit in guestion,

Accordingly, we fequest that this Court amend the capuon of this appeal 10 refleet that Haynsworth
Sinkler Boyd. P.A.. assuceessor to Sinkler & Boyd. P.A., isthesele Respondent,

Thank.yeu lor- your attention tor this maiter, and please letme knoiw it you haveany guestions,
Sincerely yours.

Mary Cothonneau Eldridge

MC i /rhb

Faclosures: as stated.

ce:  Chalmers C. Johnson, esq.
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STATEOF SOUTH CAROLINA IN-THE COURT OF COMMON PLEAS
COUNTY-OF CHARLESTON FOR THENINTH JUDICIAL CIRCUIT
Cyarhin Hulmes, MiD.. C/a NO: 2007-CP-10-01444

Pluiptify.

LS.

soorth Sinkler Boyd, £.As successor <
0 Sm er & Boyd, A, Manton Griseand d
Js{we. Y- Bucker '

Detendanis.

DEFENDANTS' MOTION TQ DISMISS CERTAIN PARTIES

Delendants Haynsworth Sinklcr Boyd, P-A., successor 1o Sinkler & Boyd, P.A., Manton-
Geier snid fames Y. Becker (collectively, the “Defendants”). hereby move this Court to dismiss
;\‘tzt;}':w Gicier and James:Y. Bécker ii.'a'Sfpﬁﬁl'iQ.D'E!S_;}lndcr' the Verified Petition filed: on January 3;
2017, Messrs. Becker and Grierare émployees of Haynsworth Sinkier Boyd, P.A and do not
Rave dny owilershitp rights: or interests Sn the sanictions judgment that :3 the xubject 1 the:
Nerilied Petition. A a resull, they request that théy be: dismissed s Petitioners, and thar
Haynswandy Sinkler Boyd, PA. be the solé. remaining petilionsf in 1his action, jTh;;rc are. no

pending, cldims asseried by Plainiifi” against Defendants in. this matter, A proposed. order is

\V ORT"‘S!N,/’L;R' BOYD 3
I /

MarjjM. Caskey, SC Bar No% 98
Post Gffice Box 11889
Columbia, Sauth Carolina 29211
Telephone; (803) 779-3080
: 99 301" Facsimile No: (803) 765-1243.
o r 23,3
Seprember 22, 2017 : AITORNEYS FOR DEFENDANTS

atrached,
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This.is 10 advise that'theqitle in the above marcer has been changed to read as
tollows:

Cyathia Holmws, Appellad,
B,

Hagnsworthy Sinkler & Boyd, P.A., successorto Sinkler & Boyd, P.A.; Manton
Grier, anid James Y, Becker, Detendams

oy B T RV
1efeea R

(4 o whum \Aﬂmon Girierand James Y: lbecker are Respondents. __}

All hnure xewld; i’ this'matter should be changgéd 1o reflect this title. [T'you have
ANy mmu ous, please do nothesitate 1o contact this office.

Very :»_nu;ly:ymzrs, 5o

CLERK
o Junes V. Beeksy, Bﬁtfiu-ire
Manton M. Giier, Esquire
,

534



2:17-cv-02049:-BHH  Date Filed 12/27/18 Entry Number 86-1 Page 12 of 19

__POSTDFFGE BOX 11829
COtUMBD\ SOUTBCARGUNA 2331

Lhe g,mu th @avolina Court of Appeals

LY AGUOTT KITCHINGS
LARRR
¥ CLAl . 720 SENATE STREGT
CLAIRE ALLEN cou;mau, SOUTH CAROUNA 25101
TECEPRONE: (193] 134i13sq
TAX 120311301809
mw}.xom 024

1PV CLIRE:

February 24,2017

{*~)ﬂ51§3ixzf~'H~01zlws
20 Bos 187
Sulhan's (sland-SC 29432
Lo Cyntia Holmes v. Haynsworth (3)
opelate Case No. 2017000265

Tdew . lohnes;

his Cuurt has received yournatice of appeal, and the case has haen assigned the
r:¢ CasE nuinber that appears ebove. Please use this number onall furure

anpeila

ST

ndence relating 1o this maler.

serties (5 this tiatter arg advised thet all Alings must comply with the

‘ j TR ol Rule 267 ot the South Carolinz Appellate Court Rules (SCACR)

T SUACR are available online at wwiv.sceourts org/coustrey. Additionally, any
Glgs submitted by counsel “admitied in South Carolina must includé.counsel's bar

fanshee

o cuention of the partizs is diresied to the erder relating to-the inclusion of
wifizrs and other sensitive information in documents liled with

; olirz and the South Ceroling Court of Appeals

213 00wt 2l Soun Camo
von be wnnd at wyew secourts.ore/courtOrders/disnlavOrder, ciinords

Thzw ‘v:ve
Ng=2014-04-13-02. Pleasa note that the responsibility for insuring that m*"orm on
a; reszcied or sealed 25 required by this order rests with counsel and the parties.
By office will oy review filings for redaction or to detenmine if mnterials sh