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distinct, and independent obligations, therefore, they have agreed upon severability. That is
sufficient to allow it. The Judge agreed with Appellant’s counsel that the duty to defend and the

duty to indemnify are separate.

MS. PETERSON: (representing D.R. Horton) I still think there is a difference
between a duty to defend and a duty to indemnify.

THE COURT: 1 agree with that. I see your point on that. Dreier R.p. 717:9 — 12
(ROA)

If more is needed, there is ample evidence elsewhere. In multiple statutes, the General
Assembly has treated indemnity and defense obligations separately. See, e.g., H. 4048, 2022,
124th Sess. (S.C. effective date May 13, 2022), S.C. Code Ann. § 1-11-440 (repealed May 13,
2022), and S.C. Code Ann. § 12-4-325 (repealed May 13, 2022). Dreier R.pp. 1026 —1029;
Dreier R.pp. 1030 — 1033; Dreier R.pp. 1034 — 1035 Indemnity and defense obligations are
commonplace and likewise separately treated in many commercial transactions, including all or
virtually all liability insurance contracts. For example, in Sloan Const. Co. v. Cent. Nat'l Ins. of
Omaha, 269 S.C. 183, 236 S.E.2d 818 (S.C. 1977), the South Carolina Supreme Court held that

duty to defend and indemnity obligations are separate and distinct.

A liability insurance policy contains two insuring provisions of major
significance: one, providing for the payment by the insurer of sums the insured
shall become obligated to pay, the other providing, in substance, for the defense . .
.. The duty to defend is separate and distinct from the obligation to pay a
judgment. . . .

Id. at 186 (citing Am. Cas. Co. v. Howard, 187 F.2d 322, 327 (4th Cir. 1951)).
It is noteworthy that Sloan does not rest on the fact that the contract under consideration
was one for insurance. Id. There is nothing in the law or logic that limits severability of

indemnity and defense provisions to insurance policies.
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The Respondents may attempt to argue insurance as a limiting factor; however, the
parties’ contracts undermine that argument completely. Section 11.1 of the contracts require the
Respondents to provide insurance for “(iv) commercial liability risk covering the indemnity
obligations set forth in this Agreement.” The indemnity obligations are those of the Respondents
to indemnify the Appellant set forth in Section 10. Section 11.3 then requires the Respondents to
add the Appellant as “a named, Additional Insured.” Insurance was a part of the parties’ overall
contractual arrangement. Moreover, insurance is all that is left because both Lather and Hutton’s
are no longer in business. The cross-claims and additional insured claims are simply issues
between D.R. Horton and Respondents’ insurance companies.

The role of insurance in the parties’ relationship has another very important effect — it
makes Section 32-2-10 inapplicable. S.C. Code Ann. § 32-2-10. That statute states that it “shall
not affect any insurance contract.” Id. The Appellant is a “named, Additional Insured” in its
contracts with the Respondents. Exhibit B (Contract §11) Dreier R.p. 894; Dreier R.pp. 944 —
945 (ROA) Insurance coverage exists in févor of the Appellant for the Respondents’ indemnity
obligations. That is the “Al demand that Horton has made” identified by counsel for Respondent
Hutton’s at Dreier R.p. 700:17 — 18 (ROA) Counsel for Respondent Lather also acknowledged
the existence of insurance for the indemnity in his argument to Judge Price. “We have gota
demand from the plaintiffs and the contractual indemnity and Al clause is blocking it.” Dreier
R.p. 702:22 — 23 (ROA) This was a theme throughout the Respondents’ arguments to Judge
Price. It was their effort to paint the Appellant as stubborn and an impediment to settlement.

Dreier R.pp. 681:1 — 688:10 and Dreier R.p. 734:3 —10° (ROA) In doing so, however, they

% The Court saw Appellant’s desire to enforce its rights under the contracts with Respondents as
the biggest problem in the case.
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removed themselves from Section 32-2-10 because their argument “affected an insurance
contract.” See S.C. Code Ann. § 32-2-10. By ruling for the Respondents, Judge Price purports
to release the Respondents’ insurance companies from their obligations to the Appellant as a
“named, Additional Insured.” There can be no greater way to “affect an insurance contract” than
by totally releasing the insurance company from its obligations to its “named, Additional
Insured.” Such a release goes against South Carolina law.

“It is well-established under South Carolina law that forfeitures of insurance contracts are
not favored.” Johnson v. S. State Ins. Co., 288 S.C. 239, 241, 341 S.E.2d 793, 794 (S.C. 1986)
(citing Trakas v. Globe Rutgers Fire Ins., 141 S.C. 64, 68, 139 S.E. 176, 177 (S.C. 1927))
(holding that an insurance policy was severable). The insurance provision relieves the
Respondents of financial risk and places it on insurance companies, so the real parties in interest
here are the insurance companies. Appellant tendered the defense to each Respondent and their
insurance companies consistent with the duty to defend and insurance provisions.

The contractual indemnity and defense obligations of the Respondents are separate,
distinct, and independent. Neither Section 32-2-10, nor any other law, nor logic provide
otherwise.

If any additional factual argument is needed, it can be found in the contract documents
themselves. Lather argues that the controlling document is entitled “Contract Documents and

Specifications for Tidewater Creek” and dated August 1, 2014. (ROA ) This document, in its

THE COURT: The biggest issue continues to be the cross-claims. That is the
biggest snag. Because without that being resolved, then it’s never going to settle
or be resolved. It will always be - - there will always be this, you know, this case
out there with you-all, and it’s just never going to end.” Dreier R.p. 688:15 — 19
(ROA)
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Table of Contents and in ARTICLE 9 — CONTRACT DOCUMENTS incorporates “General
Conditions — EJCDC”. Lather acknowledges this in its memorandum in support of its motion for
summary judgment. (ROA ) [Defendants Lather Construction, Inc. and Lather Construction SC,
Inc.’s Memorandum in Support of Its Motion for Summary Judgment as to Claims of D. R.
Horton, Inc., p. 3] However, Lather apparently never read the General Conditions because those
require Lather to indemnify D. R. Horton and procure insurance for that obligation, listing D. R.
Horton as an “additional insured.” The contract also specifies that the indemnity includes “all
fees and charges of ... attorneys ... and all court or arbitration or other dispute resolution costs.”
(ROA ) [Complete “Contract Documents and Specifications for Tidewater Creek” dated August
1, 2014, including but not limited to General Conditions] These appear in Sections 5.04
CONTRACTOR's Liability Insurance, 6.19 CONTRACTOR s General Warranty and Guarantee
and 6.20 Indemnification.

D. R. Horton contends that the controlling document is entitled “South Carolina
Independent Contractor Agreement” and dated December 2,2013. (ROA ) 1, too, requires
Lather to indemnify D. R. Horton and procure insurance for that obligation, listing D. R. Horton
as an “additional insured.” These appear in Section 10 CONTRACTOR 'S INDEMNITY and
Section 11 INSURANCE. (ROA ) [South Carolina Independent Contractor Agreement dated
December 2, 2013] Attorneys’ fees and costs are specifically included within the indemnity.
Separately, Lather is required to defend D. R. Horton, Of course, that obligation falls on Lather’s
insurance company through the “additional insured” provision; and it is no different than any
other defense obligation required of an insurer under its liability policies. Thus, three
obligations: duty to indemnify, duty to defend, and requirement to provide insurance as an

additional insured.
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Regardless of which contract controls, or if they both control because they are to be read
together, Lather and its insurance company are required to indemnify D. R. Horton and stand
good for its defense costs. (ROA ) [Hearing, March 3, 2021, Tt. p. 6, line 17 — p. 18, line 1]
Because the Plaintiffs Eberly and Pavelik have settled, the obligation to continue to defend is
moot and D. R. Horton’s sole remedy is monetary.

If the court finds any of the duties or obligations unenforceable, it could sever them. The
parties agreed each of those provisions is separate and distinct, which allows the Court to sever
the provision(s). South Carolina courts enforce the valid provisions of a contract in accordance
with the parties’ intent at the time the contrct was executed. See Beach Co. v. Twillman, Ltd., 351
S.C. 56, 59-60, 566 S.E.2d 863, 866-67 (S.C. Ct. App. 2002). If the court finds a provision
unenforceable, “the next question becomes whether, under any appropriate circumstances, the . .
- agreement can be reformed, or the identified illegal provisions . . . severed, thus preserving . ..
[the] agreement between the parties.” Hooters of Am., Inc. v. Phillips, 39 F. Supp. 2d 582, 624
(D.S.C. 1998), aff’d 173 F.3d 933 (4% Circ. 1999). A provsion may be severed when it is
susceptible to division, has two or more parts, is not dependent on other parts of the contract, and
is not intended by the parties to be an interdependent clause. Id.; see also Columbia
Architectural Grp., Inc. v. Barker. 274 S.C. 639, 641, 266 S.E.2d 428, 429 (S.C. 1980).

Respondents’ arguments that the duty to defend provision is not severable from the duty
to indemnify ignores all reasonable basis for interpreting a statute and contract provisions. The
parties’ contract specifically shows th¢ parties’ understanding and intent when it states that the
“Contractor’s duty to defend is a separate, distinct, and independent obligation from its duty to

indemnify . . .” ICA §10. Dreier R.p. 882 (ROA) Section 10.2 is its own provision, which is also
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severable. It could not be clearer that the parties intended the provisions to be separate, distinct,
and independent. Such clauses are severable.

Respondents also attempt to merge all the provisions together to attempt to argue the
provisions violate S.C. Code Ann. § 32-2-10 because they require Respondents to indemnify
Appellant for intentional wrongful acts. However, their merger argument is defeated by the
contractual provision prohibiting indemnification for Appellant’s sole fault. Under the “general”
provision of the indemnity the contract provides, “Notwithstanding the foregoing, nothing herein
shall require indemnity for losses caused solely by fault or negligence of the indemnitee.”
Section 10.1 ICA. Sole negligence is expressly excluded. Also, as discussed above, a duty to
defend is not the same as a duty to indemnify. Likewise a provision allowing Appellant to
defend itself and to seek reimbursement is also not an indemnity provision. It is merely the
mechanism by which Appellant may have the benefit of its duty to defend. Asa practical matter,
it is common in all types of commercial and insurance contracts that one party agrees to provide
the entire defense should things go awry. It make sense to have one party in charge of the
litigation and to see it through all its stages. It is also why the additional insured provision is
included in the contracts to expressly allocate the risk and to decide in advance which insurance
company would handle the defense against a third-party claim. More importantly, the parties
agreed how any necessary defense would be undertaken and the State of South Carolina honors
businesses’ contracts on such matters.

The Lather contracts at hand are entirely lawful. Judge Price’s order granting summary

Judgment should be reversed.
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5. ISTHE CONSTRUCTION CONTRACT BETWEEN THE APPELLANT AND
RESPONDENT HUTTON’S UNLAWFUL?

The South Carolina Independent Contractor Agreement between D. R. Horton and
Hutton’s is exactly the same as the one between D. R. Horton and Lather, excepting only price
and scope of work. The provisions concerning indemnification, duty to defend and insurance are
identical. (ROA ) [South Carolina Independent Contractor Agreement between D. R. Horton
and Hutton’s dated May 16, 2016, pp. 1-7] D. R. Horton’s review of the law and facts
concerning its South Carolina Independent Contractor Agreement with Lather applies equally to
its contract with Hutton’s. The facts and law have been set out previously; there is no need to

repeat them here. They require reversal of Judge Price’s order granting summary judgment.

6. DID JUDGE PRICE IMPROPERLY GRANT SUMMARY JUDGMENT AS TO
APPELLANT’S BREACH OF CONTRACT, BREACH OF EXPRESS WARRANTIES,
BREACH OF IMPLIED WARRANTIES, AND NEGLIGENCE/GROSS
NEGLIGENCE/RECKLESSNESS CLAIMS?

It is not clear from Judge Price’s Order whether he did or did not grant summary
Jjudgment on Appellant’s cross-claims for breach of contract, breach of express warranties,
breach of implied warranties, and negligence/gross negligence/recklessness. (ROA ) [Form 4
Order dated March 11, 2022]. The Order states:

This matter came before the Court as Defendant Hutton’s Landscapes,

Inc.’s Motion for Summary Judgment on the Cross-claims of D.R. Horton and

Defendant Lather Construction, Inc.’s Joinder in Hutton’s Motion for Summary

Judgment.

Defendant Hutton’s Landscapes, Inc., Motion for Summary Judgment on
the Cross-Claims of D.R. Horton and Defendant Lather Construction, Inc.’s

Joinder in Hutton’s Motion for Summary Judgment are granted.

The problem with this Order is that it does not specify which cross-claims are included or

the reasons for granting the motion for summary judgment as to any cross-claim. The summary
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