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State of South Carolina,

Respondent.

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT
)
Reynoldo R. Pimienta, #381958, ) Case No. 2021-CP-23-01789
)
Applicant, )
)
V. ) ORDER OF DISMISSAL
) (with prejudice)
)
)
)
)

This is a Post-Conviction Relief matter. By way of counsel, Applicant Reynoldo Pimienta
(“Pimento” on the Public Index) filed his Post-Conviction Relief (“PCR”) application on April 19,
2021. The first evidentiary hearing was held before the Honorable Grace G. Knie on September
18,2023, at the Greenville County Courthouse and a second, follow-up hearing was held on March
12, 2024 at the Spartanburg County Courthouse by waiver. The Applicant was present and was
represented by John W. Harte, Esq., and Assistant Altorney General Julianna E. Battenfield, Esq.,
and Senior Assistant Attorney General J. Anthony Mabry, Esq., represented Respondent. The
Court Reporters were Maria DiScioscia (on September 18") and Lora L. McDonald (on March
124y,

At the conclusion of day two of the hearing, Counsel requested that the Court Icave the
record open and refrain from ruling until Counsel could procure the transcript of record for these
proceedings and provide them to the Court. The Court received the firs! transcript on April [, 2024,
and received the second transcript on May 21, 2024.

The Court has reviewed the transcript of record from (he underlying action, the application,
the return, and other pertinent documents. The Court has also taken into consideration all (eslimony

and exhibits presented at the Post-Conviction Relief hearing including witness (estimony from (he
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Applicant; Christy Diachenko, Assistant Clerk of Court; W. Ryan»Holloway, Esq.; William E.
Grove, Esq.; Pamela E. Green, Court Reporter; and Exhibits entered into evidence including;:
Applicant's Exhibits I: Plea Transcript and Exhibit 2: Judicial Certificate of No Conviction History;
Exhibit 3: Memorandum of Law; and Respondent's Exhibits 1: Plea Offer dated 6/10/19; Exhibit
2: Emails to William Grove, Esq., dated 10/1/19 and 10/2/19 regarding the case; Exhibit 3: Email
to Mr. Holloway's boss, Attorney McMaster, and the jail coordinator regarding scheduling; Exhibit
4: Order of Appointment of Interpreter dated 12/19/19; Exhibit 5: Indictments, Sentencing Sheets,
Warrants, and Bench Warrants; Exhibit 6: Corrected Plea Transcript; and Court's Exhibit 1:
Memorandum of Law from Respondent.

The Court concludes that the Applicant has not met the required standards articulated in
Strickland v. Washington, 466 U.S. 668 (1984), in which Applicant is required to prove by a
preponderance of the evidence that counsel was deficient and that he was prejudiced by any
deficiency. Therefore, the Applicant has failed to meet his burden of proof of proving the outcome
of the proceeding would have been different but for the alleged crrors of counsel. The application
is DENIED and DISMISSED with prejudice.

PROCEDURAL HISTORY

During the April of 2014 term, the Greenville County grand jury indicted Applicant for
assaul; and battery with intent to kill (2014-GS-23-003268A) and possession of a weapon during
the commission of a violent crime (2014-GS-23-003268B). On December 19, 2019, Applicant
appeared before the Honorable Perry H. Gravely (o plead guilty as indicted. Applicant was
represented by William Fugene Grove, Iisq. Assistant Solicitor W. Ryan Holloway, Lisq., of the
Thirteenth Circuit Solicitor's Office prosccuted (he case. Al the puilty plea hearing, the assistant

solicitor provided the following recitation of facts:






On May the 11th, 2000, around 5:40 a.m., [Applicant] followed the
victim as she left work, pulled beside her at a traffic light ....

He then fired two rounds from his gun into her vehicle. This
occurred on - in the area of North Main Street in Mauldin. Two of
the bullets entered her vehicle, and one of those, those bullets
entered her left side, and struck her, her back.

Okay. The victim was able to identify [Applicant] as the shooter to
the first officer on scene, and, over the past 19 years, she has
consistently said he is the one who shot her. He was actually stopped
for a traffic violation nearby. That officer filled out about half a

ticket including his name and tag number.
That tag number was to a car [Applicant] rented in Florida. Okay.
The officer got the call for the shooting and let him £0. An employee

at a nearby store, as well as a passerby who called the police, also
provided information.

After her, her surgeries that same day, she told the police she was
married to a -this other gentleman, and broke off an affair with
[Applicant]. In the days since the, since the breakup, [Applicant]
harassed her and her husband.

In the intervening years, the car rental location did not tell the police
-okay. Did not tell the police when he dropped off the car.

[S]he is paralyzed from the waist down.
(Guilty Plea Tr. 7-9). Judge Gravely sentenced Applicant to imprisonment for seventeen years for
assault and battery with intent to kill, imprisonment for five years for posscession of a weapon
during the commission of a violent crime, with both sentences running consccutively, and with
credit for Applicant's time served since he was arrested in Colombia, South America, on October
24, 2017.
Applicant did not appeal his convictions and sentences.

CURRENT ALLEGATIONS

Applicant asserts in the application filed on April 19, 2021, and oral amendments

thereafter, the following:
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II.

II.

IV.

VI.

VII.

VIII.

IX.

SRRl

The Defendant's Lawyer repeatedly declined Petitioners request for
conferences to the extent that the Petitioner was unable to
understand the nature of the charges, the criminal justice process or
his options within that system.

The Defendant's attorney failed to investigate the facts of the case
especially the question of whether the projectile that struck the
victim struck the vehicle first which would have supported the
theory that the Petitioner never intended to shoot the victim.

The Petitioner's attorney knew that the victim was out of the country
when the case was called and that without the victim, the State had
no case. The Petitioner's attorney allowed the case to be called for a
guilty plea without advising the Petitioner that if he demanded a jury
trial the case could not have gone forward with the possibility that
the victim would never be available.

Petitioner's attorney denied the Petitioner's request for a meeting on
December 18, the day before the plea leaving the Petitioner
uninformed as to the proceedings that would occur on December 19
and unprepared for what he should say at the plea hearing.

Petitioner requested to see his attorney on December 18 but the
attorney said he didn't need to. Pimienta wanted to be prepared Lo
speak during the hearing.

The translator used at the trial was not the translator with whom the
Petitioner had worked Ieading up to the trial. The translator at trial
was from the same hometown as the victim. That was not made
known to the Judge and was changed at trial.

Witnesses have confirmed that the translator did not translate word
for word.

The Petitioner's attorney did not advise the Petitioner of his right (o
appeal. In the court proceedings, the translator omitted the Court's
instructions to the Petitioner regarding the right to.

Petitioner's attorney failed to file an appeal from the sentence.

Petitioner's attorney did not make a complete presentation of facts
to the Court and omitted the fact that there had never been any
violence between the Petitioner and (he victim prior (o the shooting,
Nor did the attorney advise the Court that the shot was fired (o scare
the victim not (o hit or kill her.






XI. The Petitioner was not told until 3 minutes before the trial, that the
State was going to request 22 years plus 5 years consecutive for
possession of a firearm. That was not what they had talked about.
The Defendant was not given time to understand the change in

recommendation or to change his plea.

XII.  The state wrongly accused the Petitioner of threatening or
previously being violent with the victim. The Petitioner's attorney
did not challenge that assertion although it was untrue.

X1 The Petitioner's attorney would have known that had he conducted
a complete investigation of the case and spent enough time with the
Petitioner to know the facts of the case.

XIV. At the hearing Counsel for Applicant also raised the issue that the
interpreter had not been placed under oath at the hearing for

Applicant's guilty plea proceeding.

FINDINGS OF FACT AND CONCLUSIONS Or LAw

As to Applicant's Post Conviction Relief Application and all issues raised to the Court, as
well as the issue raised by Applicant regarding the interpreter at the guilty plea not being sworn
and that counsel was deficient in not raising that issue to the Court, upon review of the transcript
of the guilty plea, which was held on December 19, 2019, for the criminal offenses of Assault and
Baltery with Intent to Kill and Possession of a Weapon During a Violent Crime, the Application,

the Return, the record, and all other pertinent documents, the exhibits, the testimony presented and

arguments of Counsel, the Court concludes that the Applicant docs not meet the required standard.

In post-conviction pr()cccglings, the burden of proofl is on the Applicant (o prove the
allegations in his application." Speaks v. State, 377 S.C. 390, 399, 660 S.I3.2d 512, 514 (2008).
"The applicant has the burden of establishing his entitlement o relicl by a preponderance of the
evidence." Rule 71.1(c), SCRCP. As articulated in Strickland v, Washington, 466 U.S. 668 (1984),
at counsel

the standard required of the Applicant is (o prove by a preponderance of the evidence th

was deficient and that he was prejudiced by any deficicney.
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The Court has thoroughly reviewed the record in its entirety. The Court concludes that the
Applicant does not meet the required standards articulated in Strickland, in which Applicant is
required to prove by a preponderance of the evidence that counsel was deficient and that he was
prejudiced by any deficiency. Therefore, the Applicant has failed to meet his burden of proof.

Summary of PCR Testimony
September 18, 2023 - Greenville County Courthouse

As an initial matter, this Court ensured that no witnesses required sequestration prior to the
start of the hearing. Neither party raised concern or issue. The State raised a statute of limitations
defense, to which Mr. Harte, counsel for Applicant, argued that the there was an inability to
communicate during Co-vid thus delaying his filing. This Court allowed the matter to proceed
forward on the merits. Mr. Harte raised issue regarding the swearing in of the interpreter at
Applicaﬁt’s guilty plea hearing and introduced the transcript of record from Applicant’s plea
hearing as Applicant’s Exhibit 1. He argued that the transcript does not reflect that the interpreter
was sworn-in, and such a-mistake is to be considered a “fatal flaw.” Respondent argues that the
issue was not previously raised in Applicant’s application, and that the State’s return denied future
allegations. This Court elected to consider the allegation on the merits.

Applicant testified on his own behalfl at the hearing. Court-appointed interpreter, Aviel Bat
Zion, was appointed to translate for Applicant. On dircct examination, Applicant testificd that he
met with plea counsel five to six times prior (o entering his plea and that an interpreter was present
at those meetings. He festificd that plea counsel did not ask abou( his backslory, and that plea
counsel was unaware of his depression, a significant miligating factor Applicant alleges is relevant.
Applicant festified that had his attorncy asked, Applicant would have told him that he was

depressed and explained the situation between himself and the vietin. Applicant gave a lengthy






description regarding his relationship with the victim and the effects the ups and downs in the
relationship had on his mental state. Applicant testified that he would often cry after work because
he did not know how to navigate his mental crisis. When asked if Applicant would have told plea
counsel if he had intended to kill the victim, Applicant testified that he never intended to kill her
and that if he had, he would have shot multiple times when the car stopped.

Applicant testified that he came to America to be a doctor, however, he was unable to pass
the exam to become licensed in the United States because he is not fluent in English. He testified
that he was awaiting sentencing in South America for fourteen months, and when he asked plea
counsel if that time would count towards his sentencing credits, plea counsel said it would.
Applicant testified that had he known it would not, he would not have agreed to the plea. When
asked about his understanding of plea, Applicant testified that the sentence changed right before
the hearing. He further testified that the plea court did not allow him to finish his statement.

Regarding the State’s plea offer, Applicant testified that plea counsel told him that his two
options were to plead guilty and accept seventeen years or go to trial. Applicant said he told his
lawyer he liked the second option. Applicant (estificd that plea counsel did not ask him anything
about his case and presented no mitigating evidence. Applicant introduced Applicant’s Exhibit 2,
showing that Applicant does not have any prior criminal history.

Regarding the allegations related to the in(u;rl')rclcr, Applicant testificd that he was worried
that she would inaccurately translate on his behalf. Because the interpreter was Colombian, same
as the victim, Applicant believed she would be biased in her translation. He testificd that the
interpreter did not completely convey important things. he had said, and the judge did not gel to

hear how Applicant “brought babics into the world™ for a living,
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Applicant testified that he was in a depressed mental state at the time of the shooting and
asked this Court to have mercy to reduce his sentence. Applicant testified that he was requesting a
new sentence because his lawyer failed to investigate his mental state.

On cross examination, Applicant testified that he did not tell J udge Hawley he could not
understand because he himself does not speak English. Applicant confirmed that he was given the
opportunity to speak at his plea hearing.

The State called Christy Diachenko, Assistant Clerk of Court in Greenville County. On
direct examination, Respondent asked if it is the habit of the office to swear in interpreters, to
which Ms. Diachenko responded that it was. On cross-examination, Ms. Diachenko testified that
the interpreter’s name' was not listed under appearances and there was no indication the interpreter
had been sworn. She testified she was unsure if it was unusual that the interpreter’s name did not
appear on the transcript.

The State called the assistant solicitor who prosecuted the case, Ryan Holloway Esq., to
testify. He provided a detailed recollection of how he became involved in Applicant’s case. The
State introduces Exhibit 5: Applicant’s indictments, sentence sheet, and bench warrant. He testificd
that Applicant was in custody in Colombia and that he was getting credit for the time he served
over there waiting for extradition approval. The State introduced Exhibit 1: plea offer dated
6/10/19; Exhibit 2: Emails to plea counscl, Mr. Grove dated 10/1/19 and 10/2/19 regarding the
case; and Exhibit 3: email to Mr. Holloway’s boss, Attorney McMaster, and the jail coordinator
regarding scheduling. Assistant solicitor Holloway (estificd that plea counsel did not seem (0 have
any issue with the interpreter at the plea hearing. On cross-cxamination, Mr. Harte asked him if he

spoke any languages other than English, to which he confirmed that he only spoke English,

' The court appointed interpreter for (he plea hearing, was Julianna Saccucci.
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The State called Applicant’s plea counsel, William Grove Esq. On direct examination, plea
counsel testified that Applicant’s recollection of the number of their meetings, five to six times, is
accurate and that if he ever refused to visit Applicant, it would have been because of another court
obligation, not because he did not want to or refused to. He testified that he had a certified
interpreter with him at every meeting with Applicant. Plea counsel recalled discussing bond and
the elements of the charges Applicant was facing to which he also added that Applicant did not
seem surprised by the charges against him. He recalled speaking to Applicant about the facts of
the case and if trial would be a good option for him. When asked if Applicant understood his
constitutional rights, plea counsel testified that he did and that he never questioned his competency
or intelligence and Applicant seemed to always understand what he was telling him.

Regarding the plea offer from the state, a plea counsel testified that he communicated the
plea offer to Applicant and Applicant rejected the offer. To the extent of requesting discovery, plea
counsel testified that he automatically requests discovery with every case. When asked about the
ballistics evidence from the shooting, plea counsel stated he did not believe the State’s evidence
warranted further investigation. Plea counsel testilied that he thought the strongest evidence the
State had was the victim herself. Plea counscl additionally added that he did not believe (he
victim’s statement during sentencing aflected the outcome of Applicant’s sentence, nor did the
information concerning the prior history of violence between Applicant and the victim.

On cross examination, when asked if he was aware of the media attention surrounding the
case, plea counsel testificd that he was aware of the media but does not recall if any press were
present at the plea hearing. When asked why he did not present any family to testify on behalf of

Applicant, plea counsel testificd that he did not specifically remember but he would have made 2
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conscious decision not to do so. He further testified that he did not believe presenting any witnesses
on behalf of Applicant would help him in regard to his sentence.
March 12, 2024 - Spartanburg County Judicial Center

The State called Pamela Green, Circuit Court Reporter 2 of the South Carolina Judicial
Branch. Ms. Green testified that she was sent the audio from Applicant’s guilty plea hearing which
occurred on December 19, 2019, with the instructions to type the transcript. (3/12/24 PCT Tr. 11).
Ms. Green testified that she had inadvertently omitted the interpreter being sworn in in the original
transcript and upon notification and proper avenue of request by Respondent, she rewound the
audio and re-transcribed where the interpreter had been sworn-in. (3/12/24 PCT Tr. 15).
Respondent introduced Respondent’s Exhibit 6, the corrected transcript.

On cross-examination, Mr. Harte asked if there was any way to verify whether the
interpreter was translating correctly, to which she responded that there was not. (3/12/24 PCT Tr.
25). Ms. Green further testified that she had simply made a mistake and missed where the
interpreter had been sv&orn. (3/12/24 PCT Tr. 26).

Ineffective Assistance of Counsel: Strickland Standard

To show a violation of the Sixth Amendment, an Applicant must show that counsel’s
representation fell below an objective standard of reasonablencss, and but for counsel’s error, there
is a reasonable probability that the outcome of the trial would have been different. Strickland v,
Washington, 466 U.S. 668, 694 (1984); Simpson v. Moore, 367 S.C. 587, 595-96. 627 S.1.2d 701,
706 (2000). “A reasonable probability is a probability sufficient (o undermine confidence in the
outcome” of the trial. Strickland, 466 U.S. at 694. It is presumed that counsel made all decisions
in exercise of reasonable judgment. Strickland at 689. 1t isv the applicant’s burden (o prove, by a

preponderance of the evidence, that he is entitled to relicl. Rule 71.1 (¢), SCRCP. See also Speaks
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v. State, 377 S.C. 396, 399, 660 S.‘E.Zd 512, 514 (2008) (“The burden of proof is on the applicant
to prove the allegations in his application.”).

In Hill v. Lockhart, The United States Supreme Court held that the aforementioned two-
part Strickland test additionally applies to allegations of ineffective assistance of plea counsel. 474
U.S. 52, 106 S.Ct. 366, 88 L.Ed.2d 203 (1985). The first half of the test remains as intended in
Strickland; however, the prejudice requirement focuses on whether counsel's constitutionally
ineffective performance affected the outcome of the plea process. Hill, 474 U.S. at 57-59. “In other
words, in order to satisfy the “prejudice” requirement, the defendant must show that there is a
reasonable probability that, but for counsel's errors, he would not have pleaded guilty and would
have insisted on going to trial.” Id.

As such, A defendant who enters a plea on the advice of counsel may only attack the
voluntary and intelligent character of a plea by showing that counsel's representation fell below an
objective standard of reasonableness and that there is a reasonable probability that, but for
counsel's errors, the defendant would not have pled guilty, but would have insisted on going to
trial. Hill v. Lockhart, 474 U.S. 52, 106 S.CL. 366, 88 L.Ed.2d 203 (1985). Even if a defendant
shows that particular errors of counsel were unrcasonable, the defendant must show that they
actually had an adverse effect on the defense.” Hill v. Lockhart, 474 U.S. 52, 58 (1985) (quotation
omitted). The “preeminent authority for all” courts when they are considering an applicant’s claim
of constitutional incffectiveness requires that the courts be highly deferential to a defense lawyer’s
performance because:

[1]t is all too easy for a court, examining counsel’s defense afler it has proved

unsuccesslul, to conclude that a particular act or omission of counsel was

unreasonable . ... A fair assessment of attorney performance requires thal every

cffort be made to climinate the distorting cffects of hindsight, (o reconstruct the

circumstances of counsel’s challenged conduct, and to evaluate the conduet from

counsel’s perspective at the time. Because of the difficultics inherent in making the
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evaluation, a court must indulge a strong presumption that counsel’s conduct falls
within the wide range of reasonable professional assistance.

Id. at 444-45, 334 SE.2d at 815-16 (quoting Strickland). An Applicant must overcome this
presumption to receive relief. Cherry, 300 S.C. at 118, 386 S.E.2d at 625. “The burden of rebutting
this presumption rests squarely on the defendant, and it should go without saying that the absence
of evidence cannot overcome it. In fact, even if there is reason to think that counsel’s conduct was
far from exemplary, a court still may not grant relief if the record does not reveal that counsel took
an approach that no competent lawyer would have chosen.” Dunn v. Reeves, 141 S. Ct. 2405, 2410
(2021) (quotation omitted). |

When determining issues relating to guilty pleas, the Court will consider the entire record,
including the transcript of the guilty plea, and the evidence presented at the PCR hearing. Anderson
v. State, 342 S.C. 54, 57, 535 S.E.2d 649, 650 (2000).

FINDINGS ON THE MERITS

Issues LIV& V

Ineffective Assistance Allegations

Plea Counsel Failed to Meet with Applicant,
Explain the Charges, and Prepare for the Plea Hearing

Applicant alleges that plea counsel repeatedly  declined Applicant’s  request  for
conferences. He alleges that plea counsel failed to explain the nature of the charges against him,
the criminal justice process or his options, and was unprepared (o speak at his guilty plea hearing,

Applicant and plea counsel both testify at the cvidentiary hearing that they met five or six
times prior to Applicant enfering his plea. Plea counsel recalled discussing bond and the clements
of the charges Applicant was facing (o which plea counsel added that Applicant did not scem

surprised. He recalled speaking to Applicant about the facts of the case and if trial would be a good
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option for him. Plea counsel testified that he never questioned his competency or intelligence and
Applicant seemed to always understand what he was telling him. Plea counsel further testified
that the only time he would have denied a request to meet with Applicant, was if he had court
obligation. Applicant testified that plea counsel told him that his two options were to plead guilty
and accept the State’s offer of seventeen years or proceed to trial. Applicant said he told his lawyer
he liked the second option.

Further, the record does not support Applicant’s allegation. Any inaccurate advice by plea
counsel or misconception by Applicant was cured by the colloquy during the guilty plea hearing.
See Wolfe v. State, 326 S.C. 158, 164, 485 S.E.2d 367, 372 (1997). The plea court asked Applicant
if he understood the charges against him, and further ensured that Applicant understood the
designation of changing the plea form from indicating a negotiated sentence or recommendation
to a straight up plea. (Guilty Plea Tr. 5-6). The plca court asked Applicant if he understood that he
could face a maximum of 25 years on the charges to which Applicant responded in the affirmative.
(Guilty Plea Tr. 6). |

Applicant has not provided any supporting cvidence to show that plea counsel’s failure to
mcet with him to prepare a slulcménl to the court affected the outcome of the plea process. In fact,
Applicant provided a Iengthy statement (o the court and even addressed the victim, asking for her
forgiveness. (Guilty Plea Tr. 17-20). Applicant did not present any lestimony at the evidentiary
hearing as to any further statements he was unable (o convey other than informing the court that
“he brought babics into the world.” He has thus l'zlilc(rl (o show that he suffered any prejudice from
counsel’s failure to meet with him at his request or that counsel failed (o adequately explain the

charges and the procecdings.
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Therefore, Applicant has failed to show that counsel's alleged constitutionally ineffective
performance affected the outcome of the plea process. This allegation is denied and dismissed with
prejudice.

ISSuE II1

Ineffective Assistance Allegation

Plea Counsel Failed to Adequately Advise

Applicant raises an allegation that plea counsel was ineffective for allowing the case to be
called for a guilty plea without advising him that if he demanded a jury trial the case could not
have gone forward with the possibility that the victim would never be available.

“A defendant's knowing and voluntary waiver of the constitutional rights which
accompany a guilty plea may be accomplished by colloquy between the Court and the defendant,
between the Court and [Applicant's] counsel, or both.” Pittman v. State, 337 S.C. 597, 600, 524
S.E.2d 623, 625 (1999). Applicant did not provide specific testimony as to this allegation;
however, Applicant was aware of his constitutional right to proceed to trial as he chose to do so
when he declined the State’s initial plea offer. The record shows that the plea court advised
Applicant of his constitutional right (o a jury trial and the right to confront and examine all the
witnesses against him. Applicant stated that he understood these rights and wished (o waive them
to plead guilty. (Guilty Plea Tr. 4).

Applicant has failed to meet his burden. Applicant originally clecled to proceed to a jury
trial and was then again advised that he was foregoing his constitutional right (o a jury trial by
entering a guilty plea. Applicant has nol provided any testimony reparding plea counsel’s advice
on this matter. In fact, Applicant (estificd that he wants reduction in his sentence and does not
request a trial. As such, Applicant cannot show that but for counsel's inadequacy, there is a
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reasonable probability he would not have pleaded guilty and, instead, would have insisted on going
to trial. See Suber v. State, 371 S.C. 554, 558, 640 S.E.2d 884, 886 (2007). Therefore, this
allegation is denied and dismissed with prejudice.
ISSUES VI & VII
Interpreter Error Allegations

Applicant raises issue with the court-appointed interpreter at his plea hearing. Applicant
finds issue that the court-appointed interpreter was not the interpreter he had previously used
leading up to the proceeding. He further alleges that the plea court should have been informed that
the interpreter is from the same South American country as the victim. Additionally, Applicant
finds issue with the interpreter’s translation at the plea hearing, asserting that the interpreter did
not translate word for word.

At the evidentiary hearing, Applicant testified that he was concerned that the interpreter
was Colombian because the victim was also Colombian, and he feared the interpreter would be
biased in her translation when translating to English. This allegation has no merit. Applicant
himself is from Colombia. He fled to his home country and was arrested there nineteen years after

“he shot the victim. Applicant has not provided any rationale to support his allegation that the Court
did not understand and consider Applicant’s statement at sentencing. This Court has found that the
interpreter took an oath (o accurately translate the testimony given and there is no evidence (o
indicate that the interpreter intentionally or unintentionally misconstrued Applicant’s statements,

As to the allegation that the interpreter did not translate word for word, Applicant, with
capability to understand English, did not indicate (o the judge or plea counsel that the inlcrprclcx;
was not translating his testimony accurately or that he did not understand what was being translated

to him due o a dialect issue. Further Applicant did not testify to any further information he wished
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to relay to the Court at the evidentiary hearing other than how he “brought babies into the world”

for a profession.

As such, Applicant has failed to show a constitutional violation, and is not entitled to relief.

This allegation is denied and dismissed with prejudice.

ISSUES VIII & IX

Ineffective Assistance Allegations

Plea Counsel failed to Inform Applicant of his
Right to Direct Appeal

Applicant alleges that pleé counsel did not advise him of his right to appeal and that the
interpreter omitted the Court’s instructioxﬁs regarding his right to appeal at the plea proceeding.
He additionally alleges that plea counsel failed to file an appeal from his sentence.

Applicant testified that he thought he had nine (9) days to appeal his sentence or conviction.
Plea counsel testified that he could not rcéall specifically reviewing Applicant’s option to appeal
his sentence, however that would be something he usually discusses. Further the record shows that
the plea court informed Applicant that he had the right to appeal his sentence and his plea, but he
must do so within ten days. (Guilty Plca Tr. 4). Applicant responded that he understood that right.

There is no indication from the record or from (he evidence presented by Applicant that
there was any extraordinary circumstance warranting an appeal nor any (estimony indicating that
Applicant desired to appeal. “In a plea proceeding (here is no requirement that plea counsel inform
a defendant of the right to a direct appeal absent extraordinary circumstances.” Weathers v. State,
319 S.C. 59, 61, 459 S.E.2d 838, 839 (1995); see also Roe v. Flores Ortega, 528 U.S. 470, 120
S.Ct. 1029, 145 L.Ed.2d 985 (2000) (holding that counsel has a constitutional duty to inform a
defendant of his right to appeal a guilty plea if there is reason to think (hat a rational defendant

would want (o appeal or that the defendant demonstrated an interest in appealing). Additionally,
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Applicant testified that he thought he had nine days to appeal. Considering Applicant knew he had
to appeal within a ten-day time frame and that there is no indication that Applicant asked plea
counsel to file a direct appeal, Applicant has failed to show that he involuntarily waived his right
to a direct appeal. Even if counsel omitted a discussion with Applicant about a direct appeal, there
was no evidence of extraordinary circumstances which would require counsel to advise Applicant
of his right to a direct appeal. Roe v. Flores-Ortega, supra; Weathers v. State, supra.

Therefore, Applicant has ’failed to show plea counsel acted deficiently and that he
involuntarily waived his right to a direct appeal. This allegation is denied and dismissed with
prejudice.

ISSUES II, X, XII & VIII

Ineffective Assistance Allegations

Failure to Investigate and Present Facts to the Court

Applicant alleges that plea counsel failed to make a complete presentation of the facts and
failed to clarify that there had never been any previous violence between Applicant and the victim.
Applicant asserted that he did not have any intention to kill or harm the victim, and that he only
wanted to scare her, and that plea counsel failed (o investigate the ballistics which would show as
such. He alleges that counsel was incffective because he failed to discuss the case with Applicant

and investigate the facts further resulting in an incomplele presentation (o the plea court.
_“[Clounsel has a duty to make reasonable investigations or to make a reasonable decision
that makes particular investigations unnecessary.” Strickland v. Washington, 466 U.S. 6068, 691,
104 S.Ct. 2052, 80 L.Iid.2d 674 (1984). A dccision “not (o investigate must be directly assessed

for reasonableness in all the circumstances, applying a heavy measure of deference (o counsel's

judgments.” Id. When counscl's performance falls below this standard, a “defendant must show
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that there is reasonable probability that, but for counsel's unprofessional errors, the result of the
proceeding would have been different.” Id. at 694, 104 S.Ct. 2052. “A reasonable probability is a
probability sufficient to undermine confidence in the outcome.” Id.

Applicant testified that had his attorney asked, he would have told him that he never
intended to harm or kill the victim but just wanted to scare her. He testified that had he wanted to
kill her he would have shot multiple times when the car stopped. Plea counsel testified that he did
not believe the State’s evidence warranted further investigation. Plea counsel also testified that he
thought the strongest evidence the State had was the testimony of the victim herself.

The record supports plea counsel’s testimony. The assistant solicitor informed the plea
court that Applicant followed the victim, pulled up beside her at a traffic light and proceeded to
fire two rounds from his gun into her vehicle. (Guilty Plea Tr. 7-8). The victim, who was previously
having an affair with Applicant, was able to identify Applicant as the shooter to the responding
officer and over the course of nineteen years, consistently maintained the identification. (Guilty
Plea Tr. 8). Considering the facts and evidence presented against him at the plea hearing, Applicant
has failed to overcome the Strickland burden and has failed to show that counsel’s failure to request
ballistics testing affected the outcome (;I' the plea process or that if counscl had requested ballistics
testing that there is a reasonable probability he would not have pleaded guilty and, instead, would
have insisted on going to trial.

The record doces not indicate that there was any mention of previous violence between the
viclim and Applicant. When asked if he fell plea counsel investigated sulTiciently, Applicant
responded in the affirmative. (Guilty Plea Tr. 5). The assistant solicitor informed the court (ha
the victim broke off an affair with Applicant, and Applicant harassed (he victim and her husband
after she ended the relationship. (Guilty Plea Tr. 8). When asked if Applicant agreed to the facts,

i
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he stated that he never threatened the victim but otherwise confirmed. (Guilty Plea Tr. 9).
Nevertheless, there is no explicit statement regarding a history of violence between the victim and
Applicant. Even so, Applicant was able to convey to the court that he never threatened the victim.

Applicant has not presented any testimony or evidence supporting the allegation that plea
counsel’s failure to investigate or dispute the intent of harm to the victim would have affected the
outcome of his sentencing. Applicant has failed to show that plea counsel acted unreasonably as
to his investigation and has failed to show that plea counsel was ineffective for failing to challenge
the assertion that Applicant was previously violent towards the victim. Therefore, this allegation
is denied and dismissed with prejudice.

IssuE XI
Involuntary Guilty Plea

Applicant alleges that he was informed only a mere matter of minutes before his plea
proceedings that the State was going to request twenty-lwo years plus five years consecutive for
possession of a firearm. Applicant asserts that was not discussed with him and he was not given
time to understand the change in recommendation or time to change his plea.

Again, Applicant was informed on the record by the plea court of the senlencing parameters
of the charges, and that the State was no longer making a recommendation or ncgotiating a
sentence. (Guilty Plea Tr. at 6-7). Considering Applicant rejected a previous plea offer from the
State, Applicant was no longer entitled (o receive the benefits of that offer. Applicant does not
assert that he would have gone to trial had he known he would not be receiving the State’s initial
recommendation, he only alleges that he did not have time to “understand the change in
recommendation or (o change his plea.” Both asscrtions are disputed by the record. In order for a

defendant to knowingly and voluntarily plead guilty, he must have a full understanding of the
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consequences of the plea. Dover v. State, 304 S.C. 433, 405 S.E.2d 391 (1991) (citing State v.
Hazel, 275 S.C. 392, 271 S.E.2d 602 (1980)). To ensure the defendant understands the
consequences of his guilty plea, the trial judge usually questions the defendant about the facts
surrounding the crime and punishment that could be imposed. Id. at 434-435, 405 S.E.2d at 392.
Appiicant was informed by the plea court of the change to a straight up plea without
recommendation or negotiation and had the opportunity to withdraw his plea if he so desired. He
now asks this Court for relief by requesting a new sentencing hearing. “Wishful thinking regarding
sentencing does not equal a misapprehension concerning the possible range of sentences,
especially where one acknowledges on the record that one knows the range of sentences and that
no promises have been made.” Wolfe v. State, 326 S.C. 158, 165, 485 S.E.2d 367, 371 (1997).

Applicant was asked multiple times by the plea court if he wished to proceed with the plea
and each time Applicant confirmed that he wished to continue. The colloquy establishes that
Applicant did not have any misconceptions regarding sentencing. Applicant acknowledged that he
understood thé charges, the maximum possible sentences, that his plea was a “straight-up” plea
without any negotiations or recommendations, and that his guilty plea was not induced by any
promises. Taking all of these considerations into account, the Applicant [recly and voluntarily
plead guilty. Therefore, this allegation is denied and dismissed with prejudice.

Issur X1V

Ineffective Assistance Allegation
Interpreter for Applicant was not Placed Under Oath
As to the issuc raised by Applicant regarding the interpreter at the guilty plea not being

sworn and that plea counsel was deficient in not raising that issuc (o (he plea court, this Court
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allowed the issue to be argued by Applicant over the objections of Respondent. This Court denies
the Respondent's Motion to Dismiss on that issue.

As to the question of whether the interpreter was sworn, although it appears that the initial
transcript provided of the plea hearing that the interpreter was not sworn (Applicant's Exhibit
Number 1), after comparing the second transcript, (Respondent's Exhibit Number 6) it appears that
the first transcript was not incorrect, it was incomplete. The second transcript provided shows that
the interpreter was sworn earlier in the proceeding.

Therefore, this allegation is denied and dismissed with prejudice.

CONCLUSION

Based on all the foregoing, this Court finds that Applicant has not proven any constitutional
violations or deprivations that would require this Court to grant his application for Post-Conviction
Relief.

IT IS THEREFORE ORDERED:

1. This application for Post-Conviction Relicl is denicd and dismissed
with prejudice; and

2. Applicant shall remain in the custody of the State within the South

ol

AND IT IS SO ORDERED this l LO day of '/\

Carolina Department of Corrections.

-

e —— -

T HONORABLE GRACE G. KNIE
Presitling Judge

Greenville, South Carolina

)
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