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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF BERKELEY ) FOR THE NINTH JUDICIAL CIRCUIT
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This matter is before the Court by way of an application for post-conviction relief (PCR)
filed by Johnny Irby (Applicant) on May 23, 2016. On March 24, 2021, an evidentiary hearing
convened. Applicant was present and represented by Leslie T. Sarji, Esquire. Assistant Attomey
General Benjamin H. Limbaugh represented the State. At the hearing, Applicant testified on his
behalf and called expert Mary Ann Boehm and trial counsel Chad Shelton. Following a thorough
review of the record, testimony, and the evidence presented, I the Applicant did not meet his
burden of proof. Thus, this Count denies the relief requested and dismisses this application with
prejudice.

Procedural History

Applicant is incarcerated in the South Carolina Department of Comrections serving a thirty-
year sentence. In November 2012, the Berkeley County Grand Jury indicated Applicant for murder
(2012-GS-08-2100) and attempted murder (2012-GS-08-02101). On June 21, 2014, Applicant
hed a jury trial before the Honorable Roger M. Young, Sr. Chad Shelton and David Schwacko
mmmmmmmummmtmmmemmmmm
Applicant and Judge Young sentenced him to concurrent terms of thirty years on each charge.
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Appﬁmmmed;lﬁmelymﬁwofappmwhiohwasperfectedbyAppMDeﬁnduLm
Caudy through the filing of a brief pursuant to Anders v. Califymia, 386 U.S. 738 (1967). The
wealwasdimﬁmdbyﬂ:eSothmﬁmcomtoprpedspumwAndexs,mdthe
remittitur was seat on April 29, 2016.

SUMMARY OF PERTINENT TRIAL TESTIMNOY

The charges against Applicant arose from the fital shooting of Telly Ikby (Telly), the son
of Applicant, on August 16, 2012. At the time of the shooting, Telly, his girifriend Michelle
Wiggins, and Wiggins’s three daughters had been living with Applicant since early August 2012.
(R. 480).

At trisl, Elijeh Haynes, Applicant’s friend, testified he was at Applicant’s home the evening
of the shooting; Applicant and Telly had been arguing. (R. 132-34). He stated Telly and Applicant
bad a verbal argument near the screen door, and Haynes then heard “bam bam.” (R. 134). After
he heard the second shot, Haynes stated Wiggins ran to the porch yelling, You shotn;y boyfriend.”
Haynnsstatedheconﬂdnotseewhnthappenedonﬁxepomh,Mwthig@nsreunned,“shewas
holding her arm, like carrying it” (R. 135-36). Haynes stated Haynes left with hervcbildren;
thereafler, Applicant fired three shots into the air. (R. 139). He stated police arrived and arrested
Applicant at the scene. (R. 140).

Wiggins testified that on the evening of the shooting, Applicant and Telly hed beea
arguing. She testified Applicant pulled a gun out, and Telly replied, “’1 know you ain’t pulling
that motherf***ing firearm out in front of these girls,” and he went forthe gun.” (R. 283). Wiggins
clad@d'rellywasuyinstogetmegmmmum (R. 314), Ske stated as Applicant and
Telly were wrestling for the gun, they fell and the gun went off. (R. 283). She stated they stood
up, aod Applicant “lifted the gun and shot [Telly).” (R. 283). Thereafter, Wiggins testified,"TFHje
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lifted the gun and he pointfed] itat me and he shoots me.” (R. 283-84). Both Telly and Wiggins
were shotin the chest. |

Dwﬁny,ﬁedmghﬂofogins,mﬂedswingAppMdeeﬂymﬂéow&egm
(R.264). Shetestified Applicant shot Telly and then shot Wiggins; they ran to a neighbor’s house,
and Applicant “shot again™ but missed. (R. 364). Dismond, Wiggins® other daughter, recalled
sitting inside with her sisters when Applicant came inside and told them to go outside. She stated
Applicant was “falling around a little bit” and “walking toward his bedroom.” ® 371-72).
Diamond testified she and her sisters went outside and Applicant followed them. She recalled
Telly saying, “Are you going to pull that firearm in front of these girls?” (R.B';4). Thereafter,
shesmmdAppﬁeantandTeﬂybeganmsﬂingoverthegm,mdthcgundischmg.e& Diamond
stated Applicant then fired the gun at Telly and fired again at Wiggins. (R. 374-75). She testified
they ran to the neighbor’s house; Applicant fired two more times but missed. (R. 375). Deanna,
Wiggins® other danghter, recalled seeing Applicant with a gun and hearing shots. (R. 387-88).

At trial, Applicant argued self-defense, He testified that on the evening of the shooting, he
came home around 8:00 pm to find Telly, Wiggins, and his brother drinking in his front yard. This
angeredApplimnt,whohadtuldTellyhedidmtwanthimdtinkinginﬁontoflﬁsneighbom.
Agpplicant confronted Telly and told him if he did not respect bis rules, he, Wiggins, and Wiggins®
daughters would have to move out. (R. 496). Applicant testified that when he told Telly to leave,
Telly stood up and stated he was a man and “he [would] do what be wantfed] to do.” R. 496).
Applicant testified he walked to the front porch and noticed Wiggins's children warching
television; Applicant told them to go outside. Wheotheg'rlswento\nside,'l‘ellytoldﬂwmtog;
back inside, and a back and forth ensued where Applicant ordered the girls cutside while Telly
ordered them inside. (R. 498). According to Applicant, Applicant went to his bedroom and
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retrieved his firearm. (R. 498). After retrieving the firearm, Applicant walked back outside, and
Telly was stauding on the front porch in front of Applicant. Telly lnged for the gun and the two
men struggled overit. (R. 499-502). He testified the gun discharged during the struggle, although
e could not recall i€ he puiled the trigger. (R. S01).

“The trial court charged self-defiense. Ultimately, the jury convicted Applicnt of murder
and attempted murder.

Current Application

Tnhis PCR epplication, Applicant alleges ke is being held in custody unlawfully besed on:!
4th, Sth, 6th, 8th, 13th, 14th Amendment Violation”
“Due Process Violation”
“Fraud upon the Court”

“Subject Matter Jurisdiction™
“Ineffective Counsel”

IR o

OnMay 26, 2021, Applicant amended his spplication to allege counsel was ineffective for:

a. Failing to test DNA on the 9-millimeter semi-automatic pistol prior to trial;

b. Failing to procure and listen to Applicant’s jail cell calls in advance of trial
b&@mmﬁhmemdmﬂMweﬁmxmhMmmn
pertinent to cross-examination;

c. Failing to request a pretrial immmity hearing.

At the evidentiary hearing, Applicant presented testimany and evidence only on the claims
in his amended application. To the extent the allegations set forth in Applicant’s original
application can be construed as separate grounds for relief, this Court finds Applicant ebandoned

those claims, and they are therefore denied and dismissed with prejudice.

! On Febuary 21, 2017, while his PCR application was pending, Applicant filed a pro s¢ Forensfe DNA Testing

m&mm&mmmmmmd:ﬁafmm 18, 2011.abeaﬁn3mheu
wwmmwanwwmmgg@! ummmanmmmmﬁﬁ

requirements of tho 2008 Access to Justice Post-Conviction DNA Testing Act.”
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This Court has hed the opportunity to review the records, including the Berkeley County
Clezk of Court records of the underlying conviction, Applicant’s records from the South Carolina
Department of Correctians, the trial transcript, Applicant’s appellate records, and the records from
this PCR action. This Court has further had the opportunity to cbserve the witnesses presented at
the hearing, pass upon their credibility, and weigh their testimony. After a careful review based
on the Strickland standard set forth below, this Court finds Applicant has failed to carry his burden
of proof. Below are the findings of fact and conclusions of law of this Court as required by section
17-27-80 of the South Carolina Code (2017). |

Ineffective Assistance of Counsel

The Sixth Amendment to the United States Constitution guarantees a defendant the right
to effective assistance of counsel. U.S. Const. amend. VT; Sttickland v. Washineton, 466 U.S. 668
(1984). Ina PCR action, an applicant bears the burden of proving the allegations. Butler v. State,
286 S.C. 441, 334 SE2d 813 (1985). When the application alleges ineffective assistance of
counsel, the applicant must prove “counsel’s conduct so undermined the proper functioning of the
adversaial process that [it] cannot be relied upon as having produced 8 just result.” Strickland,
466 U.S. 668. Butler, 286 S.C. at 442, 334 SE2d at 814.

In cvaluating allegations of ineffoctive assistance of counsel, the reviewing court applies
the two-pronged test utlined in Strigkdand, 466 U.S. 668. First, an spplicant must prove counsel’s
performance was deficient. [d.; Cherry v. State, 300 S.C. 115, 117, 386 S.E.2d 624, 625 (1989).
Under this prong, courts measure an attomey’s performance by its “reasonsbleness under
prevailing professional norms.” Cherry, 300 8.C. at 117, 386 S.E.2d at 625 (quoting Strickland,
466 US. at 690). The proper measure of performance is whether an attomey provided
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represmﬁonwiﬂﬁntherangeofeompetencenquixedinoﬁmhmlm. Butler, 286 S.C. at 442,
334SE2dat814. “Counsel is strongly presumed to have rendered adequate assistance and made

oll significant decisions in the exercise of reasonable professional judgment” Id. (citing

Strickland, 466 U.S. at 690). The applicant must overcone this presumption to receive relief. .

Cherry, 300 S.C. at 118, 386 S.E.2d at 625. Second, a PCR applicant must prove that counsel’s
deficient perfonmance prejudiced the applicant such that “these is a reasonable probability that, but
for counsel's unprofessional errors, the result of the proceeding would have been different.”
Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625.

Failure to Request DNA Testing on Firearm

Applicant first contends counsel was ineffective for failing to request DNA testing of the
fivearm prior to frial to support his testimony that Telly struggled with Applicant over the gun prior
to the shooting. This Court finds Applicant did not prove this ground.

At the PCR hearing, Applicant recalled informing counsel that he and Telly had been
arguing. Applicant stated he had his gun, and Telly—who was larger than him—approached
him from behind and attempted to take the gun. (PCR 10-13). Applicant testified he was sure
he informed counsel that Telly had tried to take the gun from him and Telly’s hands had been
on the gun. (PCR 13-14). Applicant also testified he informed counsel that he told Telly to
Jeave and Telly refused. (PCR 14).

Applicant assnmed he discussed the possibility of Telly’s DNA on the gun but could
not specifically recall. (PCR 14-15). Applicant did not know whather the gun was tested for
DNA before trial. (PCR 15-16). He averred that if Telly’s DNA was on the gun, it could
corroborate his version of events. (PCR 23-24). Applicant acknowledged Wiggins also
testified that Applicant and Telly struggled over the gun. He believed that although there was
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1o dispute about the struggle, DNA evidence could establish that the gun went off when Telly
tried to take the weapon from him. (PCR 19-20).

Boebm, a stipulated expert in DNA analysis, analyzed swabs from the gun after trial,
She opined the results contained a mixture of at least four individuals, with the major
confributor being Applicant. (PCR 27).. Bochm was unsble to determine the minor
contributors and could not conclude Telly contributed to the mixture. (PCR 25-28). She
testified she had concerns about testing the gun because it had been handled by the firearms
department prior to trial and used in trisl. (PCR 29). She explaincd that if the State or defense
had requested DNA analysis of the gun prior to trial, the gun would have been swabbed before
to being handled by the firearms department. (PCR 30).

Trial counsel recalled Applicant informing him that he and Telly strnggled over the
gun and Telly touched the gun. (PCR 32-33). He stated he considered having the gun tested
for DNA but decided against it because Wiggins corroborated Applicant’s claim of struggling
with Vicitm over the gun, and counsel was unsure if the tests would be helpful. (PCR 33).
Trial counsel testified Wiggins—who had no reason to lie—testified Telly and Applicant
struggled over the gun. (PCR 43-44). Counsel acknowledged he could have retained an expert
and had no obligation to tell the State about the findings. (PCR 34-35). He averred that even
if Telly’s DNA had been on the gun, that would not necessarily corroborate the struggle
because Telly could have touched the gun before that night. (PCR 43).

Based on the testimony of trial counsel, which this Court finds credible, mial counsel
articulated a valid reason for mot requesting firrther testing. Specificaily, counsel explained
Wiggins herself—who had no reason to le—corroborated Applicant’s testimony that he and Telly
struggled over the gun. Thus, Applicant did not prove deficiency.

Page 7 of 13



Mm,Apyﬁcmtdidmtshnwhowmh&sﬁngmﬂdmvebmeﬁtedhhnormmda
different result in the cutcome of his trial. At the PCR hearing, Boehm stated she could not
conclude Telly*s DNA had been on the gun. Even if prior testing had revealed the presence of
’l'elly’sDNA,ﬁﬁsComﬁndsitismtmsomblylikelyﬂ:atﬁndingwouldhavehnpmedthe
omdmmmmmmﬁmmmmmmmw
over the gun. Thus, Applicant failed to prove deficiency or prejudice, and this claim is denied.

Failure to Subpoena Jail Calls

Applicant next contends counsel was ineffective for filing to subpoena his jeil calls prior
to trial, He contends counsel did not bave sufficient time to review all the calls to determine if any
helpful evidence existed. This Court finds Applicant did not prove this claim.

At the PCR hearing, Applicant did not recall any issue about the jail calls at trial. (PCR
16). Applieantlihewisedidnntrecallacallwhereinhestated‘l‘ellywasonlynyingtotake
. the weapori from him and did not attack him. (PCR 21).

Trial counsel testified the State gave him 1,000 jail calls to review at the last minute,
and he requested a continuance. (PCR 35-36). He stated he did not subpoena the calls in
advance of trial because he was not aware of evidence that could have come from the calls.
(PCRS?).TﬂalConnselwsﬁﬁedhehadahouttmdaystoxeviewﬂxeeaﬂsanddidnothave
time to review all of them. (PCR 38). He festified his motion for conituuence was denied,
and he was not aware of any calls that would have been kelpful at trial. (PCR 44).

This Comt finds counsel’s testimony credible. This Court further finds couusel’s faliure
mmmu@rsmmmmﬁnwwmmﬁmemmmm
deficient. memmmmmwsammmmmmm
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hﬂlpﬁdinhisdeﬁmeandmdymlatedﬂxecansmaymbeenhelpﬁﬂ. Applicant thus did
not meet his bueden of proving prejudice, and this ciaim is denied.

Failure to Request Pretrial Immunity Hearing

Fﬁmlly.Appﬁmthmdswmselwasineﬁ‘ecﬁvefotfaﬂMgwxequestapmﬁal
hnmmityheaﬁngmdaﬂ:e?mteeﬁonofPersonsandeperlyAct’(theAct). ‘This Court finds
Applicant did not prove this claim.

Pursuant to the section 16-11-440 of the South Carolian Code,

(A) A person is presumed to have a reasonsble fear of imminent
peril of death or great bodily injury to himself or another person
when using deadly force that is intended or likely to cause death or
great bodily injury to another person if the person:

(1) against whom the deadly force is used is in the process
of unlewfully and forcefully entering, or has unlawfully and
foreibly entered a dwelling, residence, or occupied vehicle,
or if he removes or is attempting to remove ancther person
against his will from the dwelling, residence, or occupied
vehicle; and

(2) who uses deadly force knows or has reason to believe
that an unlawful and forcible entry or unlawful and forcible
act is occurring or bas occurred.

gz’lhepr&mpﬁonpmvidedinsubmﬁon(ﬁx)dowmtapplyif .

person:

(1) against whom the deadly force is used has the right to be
in or is a lawful resident of the dwelling, residence, or
accupied vehicle including, but not limited to, an owner,
lessee, or titleholder; . ...

(C) A person who is not engaged In an unlawfll activity and who is
aﬂ&ckedinmﬁey!mwhmhehasaﬁghtbbe,including.bm
pot limited to, his place of business, has no duty-to retreat and has
the right to stand his ground and meet force with force, including
deadly force, if he reasonably believes it is necessary to prevent
death or great bodily injury to himself or another person or to

28.C. Code Ann. § 16-11-410 to 450.
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prevent the commission of a violent crime as defined in Section
16-1-690.

The General Assembly enacted the Act to codify the common law Castle Doctrine. State
v. Crry, 406 S.C. 364, 372, 752 SB.2d 263, 267 (2013). “Consistent with the Castle Doctrine
aund the text of the Act, a valid case of self-defense must exist, and the trial court must necessarily
consider the elements of self-defense in determining a defendant’s entitlement to the Act’s
mmunity.” Jd. at 371, 752 SB.2d at 266, “This inchudes all elements of self-dofense, save the
duty to retreat.” Id.

“T]he legislature intended for defendants to be shielded from trial if they use deadly force
as outlined underthe Act.” State v, Duncan, 392 8.C. 404,410, 709 S.E.2d 662, 665 (2011). Thus,
upon motion, the issue of immunity wnder the Act must be decided prior to trial. I1d. A party
seeking immunity under the Act must show entitlement to immunity by a preponderance of the
evidence. Id. at 411, 709 S.R.2d at 665. Moreover, the Act is predicated on the absence of
aggression or Sault on the defeadant’s part in bringing on the difficulty. State v. Curxy, 406 S.C.
364, 752 S.B.2d 263 (2013), citing State v. Grantham, 224 S.C. 41, 45, 77 S E.2d 291, 292 (1953).
Notably, the Act is a procedural provision that “does not contain any substantive provisions of
Jaw™ thus, it “is not relevant to the work of a jury.” State v, Marin, 404 S.C. 615, 625, 745 S.E.2d
148, 154 (Ct. App. 2013).

At the PCR hearing, Applicant recalled discussing self-defense with counsel but did
not recall discussing a pretrial immunity hearing. (PCR 16-18). Applicant acknowledged the
argument began in the front yard, and Applicant weat inside to get his gun. (PCR 21-22).

Trial counsel testified he read the Act and concluded the presupmtion in snbsection
(A) did nto apply because Telly was a lawful resident. (PCR 39). Trial counsel was nat sure

if subsection (C) would apply based on the State®s argument that Applicant caused the cvents.
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(PCR 39-40). Counsel reiterated that Telly was a resident of the home—not a guest. He
explianed Telly"s children were registered at school as living with Applicant. (PCR 40-41).
After reviewing State v. Brown,? counsel testified this case would have impacted his decision
about whether to request an immunity hearing, and be regretted not requesting one. (PCR 41-
42). Trial counsel did not believe Applicant intended to shoot Telly, but there was alcohol
involved, Applicant was stubborn, and Telly was bigger than Applicant. (PCR 46).

Trial counsel testified that although Applicant informed him Telly was temporarily in
his home, counsel determined Telly was a resident based on the facts, (PCR 53). Trial counsel
farther testified Telly was bigger than Applicant, and Applicant stated Telly advanced on him
when he told Telly to leave. (PCR 54-55). Trial counsel testified Applicant believed Telly had
a history of domestic violence. (PCR 55)

See State v. Jones, 416 S.C. 283, 786 S.B2d 132 (2016) (Court denied the defendant the Castle
Doctrine presumption where she stabbed her live-in boyfriend while in their shared living space).

Intially, based on counsel’s foregoing testimony—which this Court finds credible—this
Court finds counsel articulated a valid reason in not requesting a pretrial immunity hearing.
Counsel properly cancluded the presumption in subsection (A) would not apply because Telly was
a regident of the home. See 8.C. Code Ann. § 16-11-430(3) (defining a person’s residence as a
“dwelling in which a person resides either temporarily orpeunmenﬂyorisvisiﬁngssaaim;hed
guest” (emphasis added)); 16-11-440(B) (providing the presumption in subsection (A) does not
apply if the person “against whom the deadly force is used has the right to be in or is a lawful
resident of the dwelling™). Likewise, although counsel was unsure if the presumption of subsection
(C) would apply, counsel property determined Applicant would not be enfitled to immunity if he

3321 8.C. 184, 467 SB.24 922 (1996) (holding a lawfial guest has a duty to retreat when attecked by the hameownez).
Page 11 0f 13



was at fiult in bringing on the difficulty. By his oo testimony, Applicant went inside to retrieve
the gun when he and Telly began arguing. Based on thiis, this Court finds Applicant was at fauit
in bringing on the difficulty, and counsel was not deficient for concluding he would not be entitied
to pretrial immunity. See Corry, 406 S.C. at 371 n.4, 752 S.E2d 2t 266 n.4 (providing a defendant
must be without fanlt in bringing on the difficulty to establish self-defense).

This Court further finds Brown is inapplicable to the question of whether counsel was
ineffective for not requesting a prefrial immunity hearing. In Brown, the South Carolina Supreme
Court concluded the trial court did not err in declining to charge that an invitee has no duty to
reireat from the owner as part of its self-defense charge. 321 S.C. at 187-88, 467 S.E2d at 924,
Brown predated the Act and did not deal with the Act; rather, it dealt with the self-defense charge.
Here, Applicant received a self-defense charge, and he has not reised any issue with the charge
provided by the Court. Thus, Brown is inapplicable to the question before this Court. Cf. Marin,
404 S.C. at 625, 745 S.E2d at 154 (providing the Act is a procedural provision that “does not
contain any substantive provisions of lJaw” and “is not relevant to the work of a jury”).

Finally, this Court finds it is not reasonably likely Applicant would have been granted
immunity hed counsel requested a pretrial immunity hearing, and Applicant thus did not prove

, prejudice. Initially, this Court had the opportunity to assess Applicant’s demeanor at the immunity
hearing and finds the testimony of the Applicant that he was afraid of Telly not credible. This
Court further finds Applicant retricved the gun gfter arguing with his son Telly, and based on his
testimony about the evening, a rcasonably prudent person would not have believed he was in
jmminent denger prior to him refrieving the gun. Thus, I find that Applicant did not show a
reasonable likelihood he would bave been granted immunity and ke did not prove prejudice.
Therefore, this allegation is DENIED and DISMISSED with prejudice.
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CONCLUSION

Based on tho furegoing, this Court finds and cancludes Applicant bas not established any
constitutional viclations or deprivations that would require this Court to grant relief. Thus, this
application is denied and dismissed with prejudice.

Should Applicant wish to secure appellate review, ke must file and serve a notice of appeal
within thirty days of receipt by counsel of written notice of entry of judgment. See Rule 203,
SCACR. Applicant has the right to the assistance of an appellate counsel on appeal. Austinv.
State, 305 S.C. 453, 409 S.B.2d 395 (1991). If Applicant wishes to appeal, PCR commsel must
serve and file a nofice of appeal on behalf of Applicant. Rule 71,1(g), SCRCP. Attention is
directed to Rule 243, SCACR, for t;ppropliateprowdm for appeal.

IT 1S THEREFORE ORDERED:

1.  Thisspplication for PCR is denied and dismissed with prejudice; and

2 Applicant shall bo remanded to and remain in the custody of the State.

AND IT IS SO ORDERED

Columbia, South Carolina
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