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matters of law outside you're presence. We'll get you out

shortly to continue the morning's work. Please do not

discuss this case among yourselves while you're in the jury

room. Thank you.

(Whereupon, the jury retires to the jury room at

11:02 PM.)

THE COURT: I'll be glad to hear motions under Rule 19

or any other related motions from the defense at this time.

Mr. Phillips.

MR. PHILLIPS: Thank you, Your Honor. The Defendant

would renew all pre-trial motions, as well as motions and

objections that were made during the State's case during

the trial at this point; specifically renewing the mistrial

motion that occurred during opening statement under --

violating the Defendant's right to a fair trial under the

Fifth and Fourteenth amendments to the United States

Constitution and Article 1, Section 3 of the South Carolina

Constitution.

In the opening statement, the solicitor referred to a

timeline of one to five, that they could pin it down to no

phone activity from one to five and that there would be

photographs of Mr. Hunter holding a gun. Your Honor ruled

that that information -- or that evidence, excuse me, is

inadmissible. In finding that the timeline and photographs

were inadmissible and were not presented to the jury is
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misleading and highly prejudicial to his right to a fair

trial, so we would renew the motion for the mistrial in the

opening.

THE COURT: All right, sir. Thank you. I'll note

your motions and respectfully overrule them.

MR. PHILLIPS: Thank you, Your Honor.

And -- and we would also renew our motion for a

mistrial regarding the chain of custody and the right

to confrontation under the Sixth Amendment and the

Fourteenth Amendment of the United States Constitution

and Article 1, Section 14 of the South Carolina

Constitution. In referencing State v. Hatcher, the case

law shows essentially that we need to have the chain of

custody as close to practicable and that the buzzwords

were, you know, under the unique factual circumstances of

a case -- of the actual case, and I think this is the

specific case that that would be referring to because this

is a unique case because where the additional chain of

circumstances -- or chain witnesses are critical, in this

case, as Your Honor pointed out, that this case is about

DNA and the dispute from the defense's theory is all about

the collection of the evidence. The State failed to call

Ms. Ottenbacher from the West Columbia Police Department,

who was the evidence custodian, as well as Amy Stephens,

who was the first forensic technician at SLED to receive
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the evidence, and the prejudice is enhanced because defense

counsel was unable to cross-examine Charles Bramlett, who

was the investigator who collected the evidence, who signed

the search warrant return, who signed the evidence

collection sheet and the chain of custody, who made the

report, all -- which none of it referenced the cap that's

the dispute of the issue.

Also, Your Honor, we would renew our objection to the

admissibility of the cell phone extraction report as a

whole. Specifically, the content of the text messages as

being hearsay, as well as excluding some of the web history

and allowing subsequent references of the web sites,

specifically the news web sites that were listed previously

which would limit cross-examination where we would be

forced to open the door on something we've argued would be

entirely inadmissible.

Further, Your Honor, just to recap the pretrial

motions, the motion for continuance that the trial was

unconstitutionally called before the Court based on the

holding under State v. Langford, as well as our motion to

suppress all evidence and related testimony to the evidence

collected by Charles Bramlett, and the admission -- or

Defendant's objection to the admission of the Dickerson

Center video interview under the statute; Your Honor,

specifically going to the primary argument that we had
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regarding under Maryland v. Craig, the contemporaneous

cross-examination and the State not showing that specific

need. And then our very beginning motion for supplemental

voir dire examination. And we would make the motion for a

directed verdict at this time.

THE COURT: All right. Thank you. Respectfully, the

motions which were cited and which have been earlier argued

and ruled upon, I simply renew my earlier rulings in that

regard. As to the motion for directed verdict, of course,

as we all know that motion is governed by Rule 19 and the

rules of criminal procedure and the case law that is cited

thereunder. First of all, I must take all of the evidence

in the light most favorable to the State and if there is

any direct or -- unfortunately the case law still uses the

word "substantial" circumstantial evidence that tends to

prove the guilt of the accused, then the motion must

respectfully be denied. I find that there is evidence,

both direct and circumstantial, from which the jury could

conclude, if they chose to believe it, the Defendant's

guilt on any or all of the charges, and for that reason I

must respectfully deny the motion for directed verdict at

this time.

Mr. Phillips, would you like for me at this time to

inquire of Mr. Hunter his information and knowledge

regarding his right to testify or not to testify?
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MR. PHILLIPS: Yes, Your Honor.

THE COURT: All right.

Mr. Hunter, if you'll stand right where you are,

please, and raise your right hand.

(Whereupon, the Defendant, Nathaniel Hunter, was duly

sworn by the Court.)

THE DEFENDANT: Yes, sir, Your Honor.

THE COURT: You can be seated.

Mr. Hunter, under our law, the United States

Constitution and the South Carolina Constitution, which

has a similar counterpart, the law provides that no

defendant in a criminal proceeding can be compelled or

forced to testify or to testify against himself. That is

a right which the law gives to you. You have the right to

remain silent, in other words. If you choose to exercise

that right, the jury will be told that they cannot use that

fact in their consideration and in their deliberation of

your guilt or your innocence. They will not be allowed

even to discuss that matter in the jury room. You have a

right to remain silent and if you choose to exercise that

right, that cannot and will not be used against you.

On the other hand, you have the right to testify and

if you choose to testify, that is if you choose to give up

the right to remain silent and if you choose to testify,

then you'll be subject to the same rules that have governed
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every other witness that you've seen take the stand during

the course of this trial. Under oath you'll be asked

questions by your attorneys and you'll be cross-examined by

the State's attorneys. You can be impeached on any matter

which is relevant in this particular case.

Do you understand the rights that I've explained to

you concerning your right to testify and your right not to

testify?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Do you have any questions that you want to

ask me about those rights?

THE DEFENDANT: No, Your Honor.

THE COURT: So then I take it I can assume that

whether you exercise the right to remain silent or whether

you choose to testify, you're doing that with the full

knowledge of what the rights are and you understand them;

is that right?

THE WITNESS: Yes, Your Honor.

THE COURT: All right. Thank you.

Mr. Phillips, do you want me to put any more questions

to him?

MR. PHILLIPS: No, Your Honor, that is sufficient.

And we have discussed it with him. We went through that

colloquy.

THE COURT: I'm certain that you have. Since you've
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already discussed it, can you let us know what the decision

is in that regard at this time or do you need more time?

MR. PHILLIPS: He is not gonna testify, Your Honor.

THE COURT: All right, sir. Do you anticipate

choosing to introduce any additional evidence?

MR. PHILLIPS: No, Your Honor.

THE COURT: All right. Okay. We will bring in the

jury momentarily. That means we've got to do some other

things to get ready. Probably around 11:30. At that point

in time I'll allow you to rest in the presence of the jury

and then we will, if you-all are prepared, to immediately

go to closing arguments. The jury will get their food.

It's gonna be sent in to them today, so they will not

leave. Depending upon the length of your arguments, I may

have to break them and separate them between each other or

I might have to separate them between the arguments and the

charge. That just depends on how long things are taking

and the tolerance of the jury, so let me -- let me explore

those things at this point in time.

Ms. Mayes, the State, of course, will open in this

particular case. I realize that you've got to get this

evidence together in some sort of a coherent fashion,

although it's certainly together now as it was yesterday.

About how long do you think the State would take in the

presence of its closing argument?
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MS. MAYES: Less than thirty minutes, Your Honor.

THE COURT: Thank you. Will you present that

argument?

MS. MAYES: I will, Your Honor.

THE COURT: Okay. Mr. Phillips, about how long do you

think it will take the defense in the presentation of its

closing argument?

MR. PHILLIPS: Ms. Jael Gilreath will be giving the

closing argument in this case and it shouldn't be over

thirty minutes.

THE COURT: All right. Okay. Good.

MR. PHILLIPS: And with that, to clarify my

previous -- at the beginning of the trial I was marking a

lot of the exhibits as defense exhibits. In a previous

trial, the judge got onto me for marking a lot of Court's

exhibits without meeting with them first, so a lot of my

pre-trial motions were marked as Defendant exhibits because

I didn't know how Your Honor would do that and I just --

for the record, I've provided all of the exhibits to you.

I just wanted to clear up that because it would look weird,

I know, from the appellate record.

THE COURT: As long as they're in the record, then

however they're there is good enough.

MR. PHILLIPS: Thank you.

MS. MAYES: And, Your Honor, I do need to clarify one
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matter. As to the Sprint reports, there's testimony in

evidence from the Sprint custodian of records, which is a

completely separate issue, that's the -- that deals with

the search warrants that were issued for any cell tower

activity and any phone activity, so that evidence is

already in the record that there's no cell tower activity

in that timeframe.

THE COURT: Right.

MS. MAYES: So that's a separate issue than the phone

extraction.

THE COURT: Right.

MS. MAYES: Secondly, we had proposed the photo of

the abrasion on the Defendant's nose. At this time it's

for ID only.

THE COURT: I'm sorry, say that again. I couldn't

hear the first part of it.

MS. MAYES: We had originally marked for ID one photo

with an abrasion on the Defendant's nose. I believe

there was an objection. At this time I don't think it's

absolutely crucial to the State's case, so I'm not offering

it. I just want to go ahead and make everyone aware of

that. I know that there's one photo up there that's ID

only.

THE COURT: All right. And that won't go to the jury

anyway.
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MR. PHILLIPS: Yes, sir.

THE COURT: All right.

Folks, very briefly regarding the charges, I went

over this in somewhat of a superficial fashion yesterday

I will sort of recount. I've got it in something of a

more coherent fashion. My standard charge on reasonable

doubt that I've told you. I will instruct the fact that

the Defendant did not testify. The credibility of the

witnesses. I will leave out the word "truthful evidence"

and talk about true stated facts and I do think at some

point in time the word "true" might slip out, but I'll try

to eliminate that and I certainty don't want to violate

Beatty, but I will use the words "true stated facts".

I'll charge as to expert witness testimony. I'll charge

identification. Of course, the elements of the offenses

themselves from the statute and from the hornbook. I'll

charge circumstantial evidence. I thought I had that one.

Are there any exceptions to any of those proposed

charges or requests for additional charges from the State

at this time?

MS. MAYES: No, sir, Your Honor.

THE COURT: All right. From the defense?

MR. PHILLIPS: Just a clarification. I know you said

yesterday you do not include that language that's in the

standard book about refusal to testify.
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THE COURT: No, I don't use refusal or failure. I'm

not sure why they have that heading. It's not really

mentioned in the --

MR. PHILLIPS: I have an idea.

THE COURT: What, sir?

MR. PHILLIPS: Just my commentary.

THE COURT: Okay. But I don't use it. Thank you.

Here is the -- the verdict form in final fashion for

each of you to look at. You can give it whatever weight

or purpose you want to. You can check it just to make

sure that it's accurate. I recognize that one of you will

object to the word "guilty" and other will object to the

world "not guilty", but those are respectfully overruled.

MR. PHILLIPS: And as we discussed, Your Honor, this

is a personal preference of mine. With Mr. Hunter being

presumed innocent under the law, we believe that not guilty

should come before guilty; that the first option for the

jury should not be the choice of guilty when you're

presumed innocent. That the burden is on the State.

THE COURT: Okay. And certainly it is. And the

reason that I use it in that order -- and you can keep that

copy if you want to. The reason that I go in that order is

because that is the order in which I explain reasonable

doubt. Proof beyond a reasonable doubt is proof that

leaves you firmly convinced, et cetera. After considering
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all of the evidence, if you're firmly convinced then you

would find him guilty. If you think there's a real

possibility, he's not guilty. So to maintain consistency

in the order in which I explain reasonable doubt and burden

of proof, I just use that same order in this fashion as

well.

All right, folks. Is ten minutes enough, Ms. Mayes?

MS. MAYES: Ms. Grigsby is gonna pull some items.

MR. PHILLIPS: No, Your Honor. I'm glad I did hand

it to Mr. Chehoski. It says charge of murder.

THE COURT: Well, that's more than a technical thing.

Of all of the things I looked at yesterday, I didn't even

look at that.

MS. MAYES: Your Honor, we can get with Ms. Usry and

make that correction.

THE COURT: If you can do that. I thanked her this

morning for that and I thought I caught the only mistake.

That's a pretty big deal. Thank you, folks.

MS. MAYES: All right. If we can have fifteen

minutes, Your Honor.

THE COURT: Fifteen minutes. As a former English

teacher, I should have caught that.

MS. MAYES: And for the record, I do intend to state

that the word "verdict" means to speak the truth.

THE COURT: Well, that's what they were told by the
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clerk when they were sworn in, so. Thank you.

MR. PHILLIPS: And, of course, under Beatty we object

to any verdict seeking any truth.

THE COURT: Right. I understand.

(Recess taken.)

BAILIFF: All rise.

THE COURT: All right. Are both sides ready for the

jury?

MS. MAYES: Yes, sir, Your Honor.

MR. PHILLIPS: Yes, Your Honor. Thank you.

THE COURT: The jury will be brought in as I said. I

will allow you to rest in the presence of the jury and then

we'll proceed immediately to closing arguments, okay?

Bring in the jury.

(Whereupon, the jury returns to the courtroom at

11:45 AM.)

THE COURT: Ladies and gentlemen, as you know before

I sent you out of the courtroom a while ago, the State had

rested its case in chief. That means you will hear no more

evidence from the State in the presentation of its case.

The Defendant at this point has the opportunity to offer

evidence and testimony, but as you recall from my

introductory remarks he's under no obligation to offer any

testimony in that regard.

Mr. Phillips.
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MR. PHILLIPS: The defense would rest at this time.

THE COURT: Thank you.

Ladies and gentlemen, that means that you have now

heard all of the evidence and testimony that you will hear

in the trial of this case. You have yet to hear the final

arguments and the charge on the law, which I will give you

after that has been done. The State through Ms. Mayes will

present the first of the final arguments and when she has

completed presenting the argument on behalf of the State,

Ms. Gilreath, on behalf of the Defendant, Mr. Hunter, will

present their final argument. And after that has been

done, we'll probably send you back for your lunch depending

upon whether it's here or not, and then bring you out for

the charge on the law. That's gonna depend on how long

these things take and when the lunch gets here, but that's

the order of things. After the arguments have been

presented, then I will instruct you as to the law and then

you will be able to go to your jury room to deliberate and

reach a verdict.

Thank you so much for your patience and your attention

throughout this trial. You have been very punctual. You

have never made us wait. We have made you wait, but you've

never made us wait, and you've been attentive throughout

this entire process and we appreciate that. I want you to

give that same attention now to the lawyers as they present
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their final arguments.

Ms. Mayes.

MS. MAYES: May it please the Court?

THE COURT: Yes, ma'am.

MS. MAYES: Time will always reveal the truth. No

matter what means he took to conceal it, to flee the scene

and to get rid of evidence, time will always reveal the

truth. In this case, through direct evidence, forensic

evidence, undeniable evidence, undeniable evidence, here

is a story of pure evil and the very opposite of that. A

mother who will lay down her life to protect her child.

A mother who will be shot again and again and again, who

won't be outfought, that won't be overcome, will do

anything on this earth to save her child, refuses to

witness the sexual assault of her child. That's what's

brought us here today. His actions, his choices, his

motivation in the early morning hours of April 13, 2014,

right here in Lexington County, right over there by the

river at Park Place Apartments. His actions brought us

here.

In opening arguments you heard one of his defense

attorneys state the Government is on trial. No, the

Government is not on trial. Nathaniel Hunter is on trial.

MS. GILREATH: Objection, Your Honor.

THE COURT: That's -- that's appropriate argument. I
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note your objection, but there's nothing wrong with it.

Thank you.

MS. MAYES: This is the trial of the State of South

Carolina versus Nathaniel Hunter, and right now I want to

lay down exactly how this works. When you commit a crime,

the State has overwhelming evidence of that crime, you're

charged with that crime. The State has a responsibility

to prove that crime, yes. Law enforcement, police, do not

have to spend all of their time, resources and efforts

chasing false leads. If that were the case, no criminals

would ever be arrested and no cases would ever be

prosecuted because they'd still be out there trying to

chase leads about some suspect who's six-foot-one that was

never even in Lexington County by any physical evidence on

that night.

Who was in Apartment that night? Who left their

stocking cap behind when Larenda Simon ripped it from his

head along with that hoodie? That man who sits right

there. That man on trial. That's why he's arrested and

that's what's brought us here today. Evidence lights the

path and the evidence leads us to the truth.

So let's look at what we've seen and heard throughout

the course of this trial. Two dozen, twenty-four,

witnesses, but each of them an important piece in the

puzzle. Again, this case isn't just circumstantial
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evidence. It's forensic evidence, direct evidence, and

evidence even from Larenda Simon. She would never forget

his eyes. When they were fighting over that weapon, she

was close enough to him to get a powder burn to the chest

from that weapon, from the muzzle of that gun that's

flashing, and in the flash of that muzzle over and over

again, yeah, that gun's gonna have a silver gleam to it,

but she's not concerned about looking at the gun, she's

looking at him eye to eye exactly as she stated. And not

one time did he take both of his hands off that gun because

if he had done so I guarantee you she would have got that

weapon from him and she would have called 9-1-1 and said

come quick, I've just killed an intruder, but she didn't

get that chance because he never took both those hands off

that gun. He kept them on that gun and he got out of that

bathroom and he ran for his life knowing he left a living

witness behind.

And that sent him into frantic activity over the

course of the following days. His DNA has been in that

database for ten years, since 2004, and now all of a sudden

he is frantic to get it removed. He starts making those

calls on the 16th, the day before his arrest. He's calling

Crystal Owens, he's calling SLED. Hey, take my DNA out of

that database. What in the world? We know what's really

going on here because we've seen his phone searches. He's
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been on that phone. Right in the midst of those calls to

Crystal Owens and SLED on the 16th, he's doing a search

right here on the 16th at 2:39 PM, right there in the

middle of the day when he's making those calls to those

two that you heard from. He does a search inquiry to Ask

dot com, an Internet site, as Detective Phipps testified

that allows you to enter search queries and get a result.

How long does forensic DNA testing take? How long does it

take?

Well, this is about more than just him wanting his

DNA out of that database. What he's really concerned about

is how long it's gonna take SLED to examine that cap that

he left at the crime scene and match it back to him?

That's what he really wants to know, how much time does he

have.

And then following that, South Carolina's Most Wanted

Criminals and Fugitives. He's checking the warrant

divisions at numerous law enforcement agencies. Is there

a warrant on him yet? Town of Lexington, Crimestoppers.

Still desperate to get his DNA out of the database because

he's looked it up. This one right here is Rapid DNA

Testing Technology Puts a Faster Finger on Crime. He knows

they can do a rapid DNA test. His days are numbered.

So one of the things he starts to do is sell that car.

You've heard from the Carolina Trader representative. On
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the 17th, he's already trying to get $10,000 for that car

and he's driving a rental car. In his ad he states car

runs really well, so we know it works. What he's really

worried about? Somebody saw it near the crime scene?

Somebody's gonna link him to that car? He needs the ten

grand to get out of Dodge. He's done everything possible

at this point to dissociate himself with that vehicle.

He's driving a rental car when this officer along with a

SLED agent and a Richland County officer activate their

blue lights because they've traced his phone now, they

know exactly where he is at. He's sitting in an apartment

complex over near 277 in Richland County. And when they

approach that white Versa, activate the blue lights,

what's he do? Takes off running. He hits 277 and heads

towards North Main. That chase extends for well over a

mile before they finally pull him over.

That night she yanks this off of him because she won't

let go and he takes off running, it comes straight off of

him. Investigator Neel and Bramlett find this stocking cap

right down in here. It came off with it. The difference

is when he's wearing that hoodie he's got it over clothing,

he's got it over gloves, and let's make no mistake about

this. There is no way, as Larenda testified how prepared

he was, he came in in black, in boots and he's got that

half ski mask over his face, he's got that hoodie pulled
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down, he's got his dreads most likely tucked down in the

back of one of his shirts. He's well-prepared for this.

Don't think for a minute that he wouldn't come into that

house without gloves on. He absolutely would. Anybody,

anybody, knows about fingerprint evidence. There's no way

he goes to all that effort to conceal his identity and

doesn't have on gloves. Of course, he does. She yanks

that hoodie off. The difference is the hoodie was over

clothing, a barrier, and doesn't leave his DNA behind on

that. This was directly over his head. Skin cells, the

friction, all of those factors that Agent Boehm testified

leads to DNA evidence. All of those factors prove he was

wearing this cap that night.

Then he's arrested on the 17th after that stop turns

into a chase and ultimately those SLED agents track him

down. They find this phone on him. The same phone he's

still making all those frantic searches about right up

until the 17th. Guess what else do they find on him?

Does this look familiar? It came directly off his person

the day he was arrested on the 21st, the same identical

stocking cap he's wearing at the crime scene.

Take a look at the web history and the searches on

the 17th. Moving now to Columbia Crime Topix, all this

information about DNA testing, U.S. Marshall Service,

Fifteen Most Wanted and Crimestoppers.
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Knowledge of guilt. I submit there is no other reason

and no other explanation for why he's suddenly so desperate

to get his own DNA out of that database other than he knows

he's left that evidence behind at the crime scene and

they're gonna match it.

With that said, let's take a look at the evidence in

this case. The undeniable evidence. We know that he's a

DNA match to the cap from the crime scene. We know that he

has an identical stocking cap on him when he's arrested.

We know that Tanisha Taylor told us, Nish in those phone

records, he gets home around 4 AM after this crime and does

the laundry. The first thing she hears is the laundry

going and when she sees him he's only got on a tank top and

boxers. Again, who is it who would come home at four in

the morning and their first thought is to do the laundry?

We see the photos of his injuries. Injuries to the

head, chin, here and the bruise on the shoulder. That's

how Tanisha Taylor finds him on the morning of the 13th.

She'd never seen those injuries on him before. Then

ultimately when he gives statements to law enforcement,

his statements to law enforcement, the very first one, oh,

my cousin did this. You know what's interesting about

Tanisha Taylor? Maybe initially -- maybe initially he's a

cousin, he's blood, maybe she was going to protect him,

maybe she was gonna go forward with this story, but in the
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end no, Tanisha Taylor, being his family had no inclination

to come into this courtroom and take that stand and testify

against him but for that subpoena. Tanisha Taylor has no

axe to grind with him. She has no motive against him. If

anything, she's protected him. She's apologized to him for

telling the police about his gun, that 40 caliber Glock,

but even Tanisha Taylor takes that stand and testifies

under oath he came in around 4 AM and the first thing she

hears is the laundry machine going. Because that's his

only concern right then is washing his clothes and getting

rid of any evidence and she sees him the next morning, he's

got those injuries all over him. A life and death struggle

led to those injuries.

Now let's talk about his second statement to law

enforcement four days later on the 21st. You heard from

Investigator Griffin and Investigator Neel his only concern

in the course of that interview was wanting a deal. He

cited some Richland County unrelated murder case he'd heard

about and he wanted a deal like that guy got as they

stated. That's not their role, they don't cut deals, and

so that ended that.

We know from the testimony of Jill Sparks, the

custodian of records for the Sprint corporation, he had no

cell tower activity during the timeframe of this crime. No

ingoing, outgoing calls, no ingoing, outgoing texts. The
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phone could not be traced by any cell tower. We know as we

see repeatedly through those phone searches and the calls

made to Crystal Owens and Theresa Hines at the State Law

Enforcement Division he's desperate to get his DNA out of

that database and we know from the phone searches exactly

the reason why. He's scared. He's most wanted. And,

yeah, he's looking at different agencies because the tricky

thing about Park Place Apartments is it sits right there by

the river. The average citizen who lives in Richland

County isn't gonna know whose jurisdiction that is. Is it

Town of Lexington? Is it Columbia? It is Richland County?

Surprise. It's West Columbia.

I want to address the law because the law is actually

the most simple aspect of this case as Your Honor will

charge you momentarily. The first charge before you is

the charge of attempted murder. Attempted murder is an

attempt to kill another person with malice aforethought,

whether express or implied. The action occurs with the

intent to kill. What's significant about this charge is

the testimony that you heard from Larenda Simon herself.

His words to her "I'm gonna kill you" as he's firing that

weapon. That is evidence of express malice. Hatred, ill

will towards another, that's malice. It doesn't have to

be premeditated. It doesn't have to be thought out or

planned. Even if his original intent when he broke into
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her home was to rape her or rape -- we know, rape ,

the act of shooting her doesn't have to be premeditated.

There only needs to be malice aforethought that comes with

the act. It can be immediately preceding the act. At the

point he pulls that trigger the first time he has malice in

his heart, it's malice aforethought, but he doesn't just

pull the trigger one time. He pulls it at least five times

and we know we've got five casings from that residence

starting in the bedroom where the first shot was fired

and the rest of the shots fired in that bathroom. That's

proof beyond a reasonable doubt of malice aforethought and

attempted murder. The fact that she survived at all is

miraculous, beyond the comprehension of anyone here.

Burglary in the first degree. The way the South

Carolina statute is written, one enters a dwelling without

consent, and we know he did not have consent, and with the

intent to commit a crime in the dwelling. There's no

question he intended to commit a crime in there. Why else

did he break in in the first place in disguise? When, in

effecting entry or while in the dwelling or in immediate

flight. It could be any of these things. Here it's all of

them. It can be that he's armed with a deadly weapon or

causes physical injury or uses or threatens the use of a

dangerous instrument or displays what appears to be a

knife, pistol, revolver or other firearm, or the entering
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or remaining occurs in the nighttime. What's significant

about this case? We only have to prove one of these. Here

he's done them all. Proof beyond a reasonable doubt of

burglary in the first degree.

Finally, criminal sexual conduct with a minor in the

third degree. What's it mean? It means exactly what you

think it does. It's when someone has lewd intent involving

a child. The elements are that the Defendant is over the

age of fourteen. We know and have proven that he is.

Next, that he willfully and lewdly commits or attempts a

lewd or lascivious act upon or with a body or its parts.

We know from witnesses and from Colleen Belk with the West

Columbia Police Department that the child was found nude

but for this robe that Tiffany Green, the neighbor, put on

her when she got there naked and she explained she didn't

want to her children to see naked.

We know how this started out. Larenda and

right there on the bed together. He has Larenda remove

her underwear. She's on her period. He orders to

take off her clothing and she does so right here on the

floor by that bed. And you know that forensic interview

of the six-year-old that you saw, it's real hard to have

a conversation like this with a six-year-old I submit

forty-eight hours after all this happened, her mom in the

hospital. You saw the innocence. She's not even aware of
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what he was doing or why he was doing it. What she said

was he wanted her to do exactly like my momma did, wanted

me to do the same thing my momma did, to take off her

clothes. And you heard her testimony, now a nine-year-old.

What does she remember about that night? Just drama and

chaos and the sound of that gun going off, her momma

bleeding on the floor. She saw a masked man with a hat

pulled down fleeing while she's still in the bedroom.

There's no way that child could ever recognize that person

if she ever saw him again. The lights had been shot out,

that breaker box. The person who would know him if she

saw him again is the person that looked him dead the eye,

Larenda Simon. Noticed the look in his eye, the sound of

his voice.

One thing did remember is that gun was black.

The same black 40 caliber Glock that Tanisha Taylor told

the police he had when they first came and interviewed her

on the 21st, that same black Glock that he had gotten rid

of by the time they searched her apartment. And I submit

to you the very first thing he did was get rid of Larenda

Simon's phone and that Glock because those are the two

things he can't be caught with. So we can go around and

around and around about whatever happened to Larenda

Simon's phone, but at the end of the day it's probably at

the bottom of the river with that Glock. So when you look

MINOR
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at this crime, the law does not require that he ever lay a

hand on that child. The attempt of the lewd and lascivious

act under our law is the same as if it's fully committed

with the intent of a sexual nature. That crime has been

proven beyond a reasonable doubt.

When we talk about reasonable doubt, as Your Honor

will charge you momentarily, it doesn't mean we have to

come in here and discount every single scenario out there.

Proof beyond a reasonable doubt is proof that leaves you

firmly convinced of his guilt. Proof of his DNA at the

crime scene, proof of his own knowledge of his guilt in

all of his actions that he took thereafter. That's proof

beyond a reasonable doubt. It doesn't mean that we have

to track down every baby-sitter, every house guest, every

plumber, every maintenance man that's ever been in that

house to account for every print. As I said before,

there's no doubt whatsoever he went in that house with

gloves on. That's another false lead, that's another false

trail. The great thing about being members of the jury is

that you don't have to leave your common sense at home.

The same common sense that you use every single day at your

job and in your daily life. You get to take that back in

the jury room with you. You know what's real and you know

what makes sense.

You have before you the most noble of opportunities
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to deliver a verdict that speaks the truth, a verdict that

is fair and just and in accordance with the law. A verdict

that's based on the evidence and the proof that's been

demonstrated abundantly to you. And the chance to send a

message to this Defendant, Nathaniel Hunter, if you commit

this crime, attempt to murder a mother and leave her child

orphaned, you attempt to rape that child and you come into

someone's home in the middle of the night armed, you will

meet justice. That crime will not go unpunished. Not

anyway. Not here in Lexington County. I submit to you

the correct verdict is the verdict of guilty of burglary,

guilty of sexual conduct with a minor and is guilty of

attempted murder. Thank you.

THE COURT: Thank you, Ms. Mayes.

Ms. Gilreath.

MS. GILREATH: Ladies and gentlemen, this case is

about a nightmare, of a nightmare that came true. It's

a nightmare a lot of people have and we're not here to

discount that or minimize that or make it sound like

something terrible didn't happen. You've clearly seen

that -- that Ms. Simon was shot. There was a lot blood.

It was a bad situation. We're not here to discount that

at all, but we're here to remind you that there's another

nightmare at stake here and that nightmare is the reason

that you're here. Being accused of committing what

1028
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happened to Ms. Simon, being a part of that nightmare,

that's a nightmare in and of itself. To have the

Government with all their resources and all their power

coming against you, saying that you did this, that's a

nightmare. If you didn't do it, that's a nightmare, and

that's why you're here.

The solicitor mentioned earlier that -- she referenced

when Mr. Phillips told you guys on Monday that the State is

also on trial here, the Government is also on trial here,

and she said no, it's not. That's not true. It is because

the State has to prove its case beyond a reasonable doubt.

That's what's required. The system that was set up by the

founders of this country and the Constitution to protect

its citizens from overreach by the Government from creating

this second nightmare, that's this. They put this system

in place, they put you in place, and that's what your role

is here.

Whenever we talk about these protections that are put

into place to protect us, in this context, in the context

of this nightmare, we're talking about the presumption of

innocence. And at this point Mr. Hunter is still presumed

innocent. He is still presumed innocent. This trial's not

over, your job's not done yet, and that's what you're here

for.

When we're talking about this presumption of
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innocence, we drove this around a lot and I think it's

something that kind of gets tossed around, loses a little

bit of its meaning. I like to think of the presumption of

evidence as a wall. As a big brick wall that was put in

place to protect us. And when we talk about the State

meeting its burden and proving beyond a reasonable doubt,

we're talking about having to bust through the wall, to

tear down all the bricks. Each brick in the wall is a

piece of reasonable doubt. And if the State can't remove

all of it, they haven't met their burden, and that's what

you're here for.

Now how do they go about doing that? How do they go

about tearing down this wall? Every case is different in

terms of what reasonable doubt is, so first we have to

talk about what those bricks are. What are the bricks of

reasonable doubt in this case? It's gonna be different.

It's gonna be different in every case. In this case, we've

got a lot of testimony and we've got a lot of evidence, and

the reasonable doubt is before you. The reasonable doubt

has already been put in front of you, so what we're gonna

talk about is how it constructs this wall and how the State

has not met their burden of having to tear down this wall

to prove their case to you.

So in this case, we'll just start -- start from the

beginning. What are the bricks? What's the reasonable
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doubt that we have? Ms. Simon told you that it was dark,

it was nighttime, she was in bed, she was asleep. When she

woke up and opened her eyes, it was dark. There weren't

any lights on. From that point forward there weren't any

lights on at any point in time. She said that. It's dark.

Now there was talk about there being streetlights outside

of the apartment complex in the bedroom and the amount of

light that that would create. Now they're talking about

the amount of light that that would create. After law

enforcement responded to the scene, they told you that they

waited until it was light outside to start taking pictures,

to start collecting evidence. And you heard from Ms. Simon

that there were blinds. I'm not sure -- there's a little

bitty hole right there, but the first thing she said was it

was dark. In the middle of the night, this is -- this

picture, they told you this was taken after the sun had

come out. This was during the day. This was not how much

light would have been in that room. She told you it was

dark. She told you that she only saw his eyes. That was

it. His eyes. She said that the mask was never down, the

hoodie wasn't off. She couldn't see anything about his

eyes. She also told you that it was a struggle. That they

were wrestling around for this gun. She wouldn't let him

go. You can see from the pictures, from the walls, from

the floor where all the blood is. This wasn't just a
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standing still, eye to eye, back and forth. That's not

what happened. That's not what she said happened. So to

say that from this, being able to see in the dark only this

person's eyes three years later, that's reasonable doubt.

And during this time, even after the police arrested

Mr. Hunter, they never gave her a photo lineup. They never

asked can you identify him. I would submit probably

because they didn't think that she could. Why would they

submit a photo lineup to her if they're not sure she could

identify him? If they had done that in 2014, back when he

was arrested, wouldn't she have been able to identify his

eyes then? If they had thought she could, wouldn't they

have done that?

Now you also heard testimony that while she was at the

hospital speaking with Investigator Griffin that she said

that she thought she had heard this voice before. There

was also information from another officer that said the

voice had sounded familiar to her. Well, you've also heard

testimony from her and a number of other people that no

connection was ever made between her and Mr. Hunter. She

also said that this person had a mask over his face the

entire time. So she's hearing this voice that sounds

familiar through this mask and now she's telling you that

three years later the voice that she heard through the

mask that sounded familiar at the time, but she didn't
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know Mr. Hunter, so we know his voice wouldn't have been

familiar to her, she's gonna tell you now that that

familiar voice is someone that she still says she never

met.

And we also know that after he was arrested they never

obtained a recording of any of his statements. We know

that. They did for everybody else. Everyone else they

took statements from. Tanisha Taylor, Larenda Simon, they

recorded theirs, but they didn't record his. If they had,

they could have played it for her sometime in the past

three years. I think it's common knowledge that memories

get worse over time. You're more likely to remember

something better closer to the time it happened. Why

wouldn't they have recorded something and said if you

heard his voice that many times, can't you identify it?

So within the past three years they didn't -- they didn't

bother to do that. Why? Again, they don't think that she

can. Why would they do it? And, again, we had two times

that there was information given that the voice had sounded

familiar. You heard it once on the tape and you know that

Investigator Griffin received that information through

another officer, which means it had been said another time.

It was confirmed. The voice sounded familiar.

Now another thing that we know happened, we know that

the person that came into Larenda Simon's house took her
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phone. We also know that law enforcement had the ability

to track that phone, that they told her that they were

tracking that phone, and they didn't bother to do it. We

know that when they decided they were going after

Mr. Hunter they did track his phone and they got him

immediately. If they had done that here, they could have

gotten him immediately. Maybe before as the solicitor

said it might have been discarded. Who know when it was

discarded. They never tracked it to see. For all we know

at this point it could still be in use somewhere and they

might still be able to track it. There's no way to know

because they didn't follow up on it. That's reasonable

doubt.

We also know from Larenda Simon that the person that

came into her house was wearing boots. You've been here

all week, you've seen all of this evidence that's been

presented to you. Not one boot. Not a single one. Not

a picture of a boot print, a bloody boot print, not a

picture of a pair of boots that were found at Tanisha

Taylor's house where Mr. Hunter was living, at his mother's

house, in the cars. No boots. None. If they had found

these boots surely with all this blood that's all over the

floor that would have been on there. They could have

identified these boots, said the person that has these

boots, the person wearing these boots, that's probably our
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guy. Because if it had Larenda Simon's blood on it and it

was being worn by someone else, it's entirely possible that

would have had both DNA -- both of their DNA.

Now I've already mentioned this before, but during

the course of all of this there was some mention about

apartment complexes and where one or the other had lived

at different times and you heard that that was four years

apart. Mr. Hunter may have -- he lived over in the West

Columbia area four years prior to this. What's the

connection there? There's four years in between that.

I'm gonna ask you to also use your common sense just like

the solicitor did. We're talking about a distance of

four years. It just doesn't make sense.

Now there's also been talk about the gun, the

appearance of the gun, and you heard Larenda Simon say

twice, once in the statement that was given to Investigator

Griffin and once on the stand, that the gun was silver.

She didn't say that it had a flash of silver or a gleam of

silver. She said the gun was silver. She said it twice.

Three years later she's still telling you the gun was

silver.

Now let's talk about . She's young. No one

should ever have to go through this, much less a young

child, but there were a couple of things that she said that

were important. She told you that at one point the mask
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was down. Larenda told you it was never down. She was

never able to see any of the face. She said that mask was

down at one point. That's -- that's a little bit different

than it being up the whole time and if the mask was down

and they're telling you that the hoodie was ripped off and

snatched off of him, isn't there a little bit more that we

would have known about that? She also said that it was a

black gun. She said that twice. She said it was a black

gun here today, she said that at the Dickerson Center.

And, ladies and gentlemen, this goes back to it being dark.

We've got two people who are able to see what happened and

in this darkness they saw something different.

Now let's talk about Tanisha Taylor. I believe that

the prosecutor said that Tanisha said she heard him come

in. What she didn't do was ever see him leave. What she

heard was him in her bedroom. She never saw him leave the

house. When she went to bed, as far as she knew she told

you he was at the house. She never heard him leave the

house just so it's clear. She had no reason to think that

he had ever left the house.

So at this point as far as we know Mr. Hunter's at

home. You heard that that's fifteen miles away on the

other side of Columbia, not in West Columbia, and the last

Ms. Taylor had seen of him he was at home. Nobody ever

heard or saw him leave.
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Now there was talk about her talking about the gun

and the Glock and if you listened carefully you heard that

she said I think. I think it was a Glock, I think it was

a Glock 40. She didn't distinguish between the different

types of Glock 40's, whether it's a long barrel or a short

barrel or a medium barrel. She didn't distinguish between

any of that. She didn't tell you when was the last time

she saw it. She also told you that when she did see it,

when she did know that it was there, whenever it was there,

it was kept in her bedroom in a case beside her bed. So

the prosecutor would like you to believe that Ms. Taylor is

saying she thinks he may have had at some point a Glock 40

that we still don't know exactly what kind that might have

been that she kept in her bedroom beside her bed that

that's proof that he had it on this day at this time.

There's no connection there.

We also have to talk about she talks about hearing him

in there and then she hears the washing machine going, she

hears something in the bathroom, and what does she say?

She said I didn't think much about it. She didn't think

much about it. It's not unusual. She didn't think much

about it. This wasn't something that was weird and out of

the ordinary. She just happened to wake up and hear it.

She told you that nothing really raised any kind of a red

flag for her. The next time she saw him she said it wasn't
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unusual for him to be up late at home, nothing weird about

that, nothing weird about him to her, the person who lives

with him, the person who knows him best out of anybody

that's testified here.

And when we start talking about the cut and how the

cut came to be, if you noticed there were a couple of

different stories about how that story came out, whether it

was Mr. Hunter that told the -- I guess, his niece, her

daughter, whether it was her that told the daughter. That

story changed a couple of times. The last one, the one

that was written in the letter that she read from that she

confirmed that she had written said that her words were

twisted. So even the words that she said that they're

trying to use against him she herself says were twisted.

She says she never said that you came home again. She just

hears him up and doesn't think there's anything unusual

about that. It's not like he never washed late at night.

Different people have different habits. Apparently he had

one of washing late at night. Why else would she have said

this?

MS. MAYES: Objection, Your Honor. Arguing evidence

not in the record.

THE COURT: I'll sustain the objection. It assumes

facts that are not in evidence. Thank you.

MS. GILREATH: Ladies and gentlemen, she read from the
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letter "it's not like you never wash late at night". She

said it's not unusual for him to be up late at home, she

didn't think much about it, and some of her words were

twisted. And then what did she do? She said I'm sorry for

hurting you by my stupidity.

Sometimes there are a lot of layers to these walls.

There are a lot of bricks of reasonable doubt that are

associated with the same thing. Let's talk about what she

didn't see. She never saw any bloody clothes, she never

saw any bloody footprints, she said she saw him in a tank

top and boxers when he came in -- when he was in there.

They weren't bloody. She said she never saw him cleaning

the floor, never saw him cleaning blood off of anything,

didn't see blood all over him, all over his clothes,

there's no blood in the laundry room where the washing

machine was. She never testified there was any of that.

And when she was asked she said she didn't see anything

that made her think something bad had happened.

Investigator Griffin, he was the one who testified

about several things. He testified about speaking with

Larenda Simon in the beginning and what did he do? He

recorded it. He recorded her statement. He has a

recording device that's issued to him to record statements,

conversations, whatever you want to call it, to record

them when he wants to, when he decides that it should be
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recorded. He recorded hers, he recorded Tanisha Taylor's.

Notice whose statement he didn't record? Nathaniel

Hunter's. Why? Why did he say that? He said because --

it was because he was not confessing. In fact, I believe

his words were that he does not let someone give a written

or recorded statement unless they are confessing. And he

didn't record Nathaniel Hunter's statements. He wants you

to believe that he goes in asking about a deal and all the

other things that they said. That would seem pretty

damning if they were said and if they're that damning, why

wouldn't you want them recorded? You're gonna come tell

everybody about them here, why not let everybody hear it

from his mouth so that there's no question, no question

whatsoever? We know that Investigator Griffin also had

information that the person who did this, the person who

went into Larenda Simon's house, was light-skinned. You've

seen the booking photos of Mr. Hunter. You'll have them

-- you'll have them with you there. I'll spare you my

digging through to try to find them. You'll have them and

you can see them sitting right there. They said he was

light-skinned. If you remember, that was also what

said in her statement at the Dickerson Center. She said

he was light-skinned.

They knew that the church across the street, the

church that was pointed to you on the map that was just

MINOR
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right across the street from this apartment complex, knew

that it had video, they never went and watched it. What

if he had watched that video and he'd seen a 1968 Buick

Skylark? What if he'd watched that video and seen someone

running through the parking lot bloody, throwing off a

mask, whatever? Wouldn't we have more information than we

do now? He didn't even bother to follow up on it. He did

watch a gas station video and Mr. Hunter wasn't on that.

Again, he never tracked Ms. Simon's cell phone. He knew --

he knew that it had been taken by the person -- the actual

person who did this and if he had tracked it as quick as

he tracked Mr. Hunter's phone when he wanted to track him

down, he would have gotten him. That was a conscious

decision that was made. You saw that he said in his notes

that he contacted SLED and then he never followed up. He

never made it happen.

Now they also talked about that Ms. Simon was a

cabdriver. Nobody has bothered to do anything with that,

nobody bothered to try to follow up or get any records to

see whether there was anyone interesting that might have

ridden in a cab with her recently that lived in the area,

whatever. They didn't follow up on it. And in all the

time that was spent talking to Ms. Simon they didn't scrape

under her fingernails for DNA. She told them about this

struggle, this violent struggle, and how she never took her
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hands off of him. You know that they're saying that

there's scratches on Mr. Hunter's forehead and that they're

trying to say that that's what this would have come from.

Well, if that's what they really thought, shouldn't they

have scraped under her fingernails? Wouldn't that have

told us for sure? If his DNA had been under her

fingernails, wouldn't that have told us? They didn't do

that.

Investigator Neel. He testified that he and

Mr. Bramlett when they were collecting the evidence that

they were meticulous, they were thorough, they left no

stone unturned. His words from the stand this week.

Meticulous, thorough, no stone unturned. And he took

pictures. He said that he took pictures of everything

-- that they took pictures of everything, him and

Investigator Bramlett, that they took pictures of

everything. We know that's not true, don't we? We know

that there's one thing they did not take a photo of, that

they did not take a photo of at the scene to show where

this was found, what it was in, if it was there, and that

thing is the one and only link to Nathaniel Hunter. And

that's important because there's three things that make up

the cornerstone of this wall, and this is one of them.

Where did they get it? It didn't show up in a report until

over twenty-four hours later and it wasn't even logged in

1042



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1043

by them, it was logged in by somebody who didn't even come

to the stand and testify. Why didn't they want you to hear

from her? If that's somebody who handled it and could have

confirmed, yes, that's where that came from, why didn't

they call her to the stand? Why didn't we hear from her?

It didn't show up in a report from anyone who was said to

be involved in collecting it until much later. I believe

it was the 28th of April, this happened on the 13th, so

we're talking fifteen days before it ever shows up. It's

not in the returns of the search warrant that's got to be

sent back with the list of everything collected immediately

after. They're supposed to catalog everything. You heard

them say that they're very careful to list every single

thing. But it wasn't there. It wasn't in the initial

report saying what they found. And when asked where it was

found, Investigator Neel, he started out saying I believe

it was found and the next time it was followed up he said I

guess it was found and then finally Mr. Phillips asked him

do you know --

MS. MAYES: Objection to the mischaracterization of

testimony, Your Honor.

THE COURT: The jury will recall the testimony and

they'll go by what they heard. Thank you.

MS. GILREATH: When he was finally asked by

Mr. Phillips do you know, he specifically said the words

1043



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1044

"I don't know". And this is key. This is one of the

building blocks of this wall for this case. The one and

only link that they're saying puts Mr. Hunter here. Not

one of these other things do. So it's important that it

was not in the search warrant return that had the list of

the evidence collected. It wasn't in the report that was

done later by the person who was said to have found it.

And if they did find it, whether it was there, whether it

was later, they didn't take any pictures of it. You didn't

have a way to see it until they pulled something out here

today. They took photos of everything else. We have

photos of every area of this room. We have photos of every

part of this bathroom. They took photos of the hoodie and

they say this is where this was found. No photo of it.

Why? If this is the key piece of evidence here, if they

think this was being worn by the person who did this,

wouldn't you want to document it, take a picture of it,

make sure we know exactly where it was found so that three

years later when somebody has to tell you where it was

found we don't have to wonder, we don't have to say I guess

or I don't know. If you had a picture, if you had it in a

return to a search warrant, you would be more confident

about that.

Now Investigator Neel also told you that they would

have looked for hair. When asked if there was any hair, he
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said no. He also said that there were prints, that there

were fingerprints, palm prints, that actually were taken

and were collected.

Mr. Phillips mentioned at the beginning of the week

that there's two ways that the State can present its case.

They can present you with everything or they can present

you with what they want you to hear and it's up to you to

determine which kind of case they presented because that's

important here. What didn't they show you? Where are the

prints? Why aren't those here? Is it because they don't

match Mr. Hunter? They might be of someone else?

When they did a search warrant -- when Investigator

Neel executed the search warrant and searched at Tanisha

Taylor's house, they didn't take any photos there. They

didn't take any photos of Mr. Hunter's mom's house when

they searched that. And what do we know about that? When

they don't take photos, when they don't record statements,

it's because it doesn't link it back to this. They don't

want it. When they searched Tanisha Taylor's house where

Mr. Hunter was living, where Ms. Taylor said that he was in

the laundry room, in the bathroom that night, they didn't

find any bloody clothes, they didn't find any bloody boot

prints, they didn't find any boots, they didn't find any

splatters of blood, they didn't find Ms. Taylor's {sic}

phone and they didn't find the gun. The same thing when
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they searched Mr. Hunter's mom's house. They didn't find

any clothes, they didn't find any blood, they didn't find

any boots, no bloody boot prints, no phone, they didn't

find a gun.

Now there's been a lot of talk about the car that

Mr. Hunter -- that they said he was trying to sell, that

Buick Skylark. They showed you pictures of it and you can

see from the pictures that you will have with you when

you're considering this case this picture that they're

making such a big deal about him trying to sell using words

and phrases that were told to you from the stand were

perfectly normal, perfectly normal words to use if you're

trying to sell a car. When they searched that, they didn't

find any bloody clothes, they didn't find any bloody boot

prints, they didn't find blood, they didn't find boots,

they didn't find a phone that belonged to Ms. Taylor -- or

Ms. Simon, they didn't find a gun. So any of the places

that they searched that were Mr. Hunter's property, where

he lived, what he drove, what he was in when they arrested

him, the Nissan Versa, they didn't find anything. Nothing.

They didn't find any bloodstains on the seats of any of the

cars, they didn't find any bloody footprints or boot prints

in the floorboard of the cars, they didn't find any bloody

clothes, they didn't find anything from Ms. Simon's house.

Now they -- we mentioned earlier that Investigator
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Neel told you they didn't find any hair. You've seen the

photos, the booking photos, of Mr. Hunter back at the time

he was arrested. You can see him sitting here today. You

can see that at that time just like now he had very long

dreads. Now the State talked about the hoodie getting

ripped off and the cap getting ripped off of his head.

Where's the hair? There was no hair of Mr. Hunter's found

at the scene, no hair of Mr. Hunter's found in the hoodie

and none found in the cap.

MS. MAYES: Objection, Your Honor.

Mischaracterization of testimony.

MS. GILREATH: Your Honor, I believe that was

something that was covered as to whether there was hair

found in the cap.

MS. MAYES: And the SLED agent testified that there

was and it was tested.

THE COURT: There was --

MS. GILREATH: Of Mr. Hunter's. There was no hair

that was identified to Mr. Hunter.

MS. MAYES: No hair identified to anyone.

THE COURT: That's right. There was nothing that was

identified. I don't think the testimony was that there was

no hair.

MS. GILREATH: So Investigator Neel tells you there's

no hair and you find out from the SLED agent there was
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hair. They couldn't identify it to anybody, so they didn't

show it to you to show that there was hair there, they just

couldn't pin it to him.

And just like Investigator Griffin, he didn't -- even

though he also interviewed Mr. Hunter, he didn't bother to

record it, he didn't bother to take the audio and play it

for Ms. Simon to see if she could identify it, didn't show

him in a photo lineup. You have all these investigators

and not once over the course of three years do they go show

a photo lineup. Why?

And I keep mentioning them not recording his

statements because that's your third pillar of this case.

You've got the one link to him, the only thing that links

him to the scene and the testimony in the State's case is

this cap, and we've got nothing telling us where it was

originally found. No photos. No one that can say for sure

the moment it was seen, the moment it was pulled from the

hoodie or pulled from the floor, wherever it came from, you

don't have anyone that can tell you that. They didn't

provide you with testimony of anyone who could tell you,

yes, when it came to the West Columbia Police Department,

here's where it was, here's how it was logged. They didn't

present you with that and we don't have his statements.

Investigator Neel told you that his training is to not

record unless there's a confession and that they make the
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decision.

He also told you that Mr. Hunter's house is about

fifteen minutes away. They've given you the address

several times. We know that it's not in West Columbia,

it's about fifteen minutes away. It's not right there

next to it, it's not across the street, it was fifteen

minutes away. Again, I'm asking you to use your common

sense here. What -- what about this makes sense? She

doesn't know him. She says she doesn't know him. There's

been no testimony presented to you that there's any kind

of connection that they would have ever known each other,

so how on earth does someone who lives fifteen minutes

away just randomly show up at an apartment not knowing who

lived there, not knowing what they're gonna find inside,

busting in there having planned this with no other

connection, and with all of that the only thing that we

have is the cap and we don't really know exactly where it

was found.

And there was a lot of talk about these calls to SLED

that were made and to Crystal Owens and they're talking

about him asking about the DNA and when the State first

presented that testimony there wasn't a word about him

saying I took a class, I took a class and I heard about

it there and I wanted to see does this apply to me. They

make a big deal with these phone records that have all
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these calls and they talk about the numbers here that were

called and we see that it was Columbia warrant division.

You see the call to Crystal Owens. We know all of that.

That's what they're saying, that the phone did this, the

phone called it, and that he called and he gave his name.

He gave his name, he gave his phone number, he didn't try

to hide who he was. He said I took a class. And what was

he told? What did Ms. Owens tell you that she told him?

Call SLED, call them and ask them about it, and then he

calls back after he calls SLED and says did you get a call

from SLED? If he's calling and asking about this and he's

told them that there's a class and then they're gonna go

and arrest him, why didn't they check to see if maybe he

was a student? Nobody said that they checked and he wasn't

a student or he might not have taken an online class,

nobody said anything about that, but she told you upfront,

yeah, he says that he'd taken a class. He gave his name,

gave his number, both to SLED and Crystal Owens. He

wasn't trying to hide anything. If he was trying to hide

something, why would he his give his name and number, the

same number that they've attributed to him over and over

that matches the phone that was on him? He's not giving

a fake number or somebody else's number or a fake name.

He's giving his own. They didn't tell you that originally.

They just told you that he called asking about his DNA.
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They didn't find out whether he was a student. And on

April 16th of 2016, they told him to call SLED. And what

did he do? He called SLED where they say that he gave his

name and his number.

And then, finally, we get the DNA hit that's been

talked about so much. The DNA hit that prompted them to

track his phone. It was a rush case. They told you it

was a rush case. They were trying to get it out quickly.

They get the call from him on the 16th, then they get the

hit, the DNA, on the 17th.

Now they talked a lot about the bullets that were

fired, the kind of gun that could potentially fire these

bullets. He said these particular bullets could have been

fired by six different types of guns. Initially they just

kept saying it could have been fired by a Glock, it could

have been fired by a Glock, and then you found out actually

it could have been fired by five different guns as well.

They weren't telling you that. In the end, no gun was

analyzed, no gun was ever found. They didn't find a gun at

Tanisha Taylor's house or his mom's or in the either of the

cars.

They talked about these cell phone records with no

cell tower data, but you were also told by Ms. Sparks that

those records did not show you wi-fi data, that there was

no way to tell from the report that they sent whether or
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not wi-fi was used. And we know we're talking about a time

late at night between -- I guess the cell tower hours that

they've mentioned are between 1 AM and 5 AM in the middle

of the night. We don't know whether he was based on those

records using wi-fi or not. That just tells you the calls.

And finally we're gonna talk just a little bit more

just briefly about the DNA because, again, it's a

foundation, that's a cornerstone here. Without that they

don't have anything linking him to being there. That one

thing and that hit came from one thing that was said to

have been found there that they don't know exactly where it

was found. The one thing. It's not the only thing they

got. They also got the hoodie and they told you this

hoodie -- that according to their report they could not

exclude Larenda Simon. They told you that they couldn't

include Nathaniel Hunter.

Now the solicitor kept talking about the wearing

gloves and that he was wearing gloves. You didn't hear

any testimony from anyone that he was seen wearing gloves

or that he had on all these clothes under a hoodie. Nobody

said that. But when the hoodie doesn't have his DNA and

the hoodie is what was ripped off of this person at Larenda

Simon's house and it doesn't include his DNA, well, that's

not helpful. That doesn't point to him. We still only

have one thing. If this hoodie had been worn by someone,
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they told you that with ownership swabs they can check to

see if there was any other DNA there. They didn't find

any that matched Mr. Hunter who was said to have been

wearing this, that they couldn't identify his DNA on it.

The cap. The one link, the one thing that they say

puts him there. They talk about all this blood, Larenda

Simon's blood. They talk about bleeding from the head,

but where's the blood on the cap? This person's wearing

this in this violent struggle in this room with all this

blood everywhere, throwing around, being pinned to the

floor, getting pinned in between the wall and the toilet,

going from room to room and this is what this person's

wearing and this person gets a cut on their head and

there's not blood on it? They had a name and they have

this.

And, ladies and gentlemen, we -- we could keep going

because each individual thing here, each individual brick

in this now several layers thick wall, this is reasonable

doubt. The State wants you to essentially focus on one

thing. They want you to look at the cap, the one thing

that they can't tell you where it was found at the scene,

how it was collected, that nobody can tell you for certain.

They want that one thing. They don't have anything else.

Every single other piece of information here is reasonable

doubt and none of it points to Mr. Hunter? What is the
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more likely thing here? What makes the most sense? That

all of these other things would be wrong, that every single

other piece of evidence, that nothing was found at his

house, at his mom's house, in his cars, on him. Nothing

was ever found that linked him to the scene. No bloody

boot print. He's never cleaning blood off of a floor. No

blood or DNA or bloody clothes. No nothing. All of this

is wrong and this one thing is right? If they had recorded

his statements, then you'd know. You'd know from his

mouth. You wouldn't have to take the investigator's word

for it, you didn't have to take his word for it for Tanisha

Taylor, you didn't have to do it for Larenda Simon, but

they're making you do that for Nathaniel Hunter. You've

got to take their word for it. You can't hear it from his

mouth because they didn't record it. They made a conscious

decision not to do that because they knew they only had one

thing. They only had one thing.

We've talked about a lot of things here. We've talked

about a lot of different people, a lot of different pieces

of evidence. What it comes down to, ladies and gentlemen,

we're just back to that original question, what kind of

case were you presented with? What were you shown? What

were you not shown? What do they have? What do they not

have? Did they show you everything or did they show you

what they wanted you to see? Did they show you the hair
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that they found? Did they show you the fingerprints? Do

we have pictures of where the cap was found? Do we have

pictures of Mr. Hunter's residence or of his mom's

residence? No blood, no bloody footprints. Nothing. They

don't have any of that.

In order to meet their burden, in order to tear down

this wall, this presumption of innocence, these are all

pieces of reasonable doubt. In order to meet it, the

State has to show you that none of the rest of this stuff

matters, that all of these things that point to reasonable

doubt in this case, that they don't matter. But I'm asking

you to use your common sense. If you think about the three

pillars we talked about, the one link, the cap, we don't

know where it was found. The statement. If they would

have just recorded that statement we'd know what he said,

they could have played it for Ms. Simon sometime earlier

than three years later, we'd know what they have with this.

If they'd found anything at the house, that would be

different. We'd have something else. What they've got is

not enough. So at this point presumption of innocence must

stand. This is still presumption of innocence. They

haven't removed these. They haven't explained to you why

this one thing is more important than all of these others

things combined.

We've been talking a lot of about reasonable doubt.
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We've been throwing that word around. For someone to prove

something beyond a reasonable doubt as the judge is gonna

tell you, as the solicitor, we're all in agreement, you

have to be firmly convinced. That doesn't just mean firmly

convinced about one thing. That doesn't mean that there's

just one thing that you say hum, that makes sense. You've

got to be firmly convinced that none of the rest of this

matters. These are your reasons to pause, to think, to ask

questions. This is the time to do that. This is time to

ask questions, to wonder. Ask now. Ask those questions.

Express your opinion. If something doesn't make sense,

raise it, ask about it. If you aren't firmly convinced

that they haven't removed every single one of these bricks,

then your duty, your obligation under the oath that you

took Monday is to find him not guilty. Thank you.

THE COURT: Thank you, Ms. Gilreath.

Ms. Hope, are the sandwiches back there?

THE CLERK: Yes, sir.

THE COURT: Okay. Ladies and gentlemen, we're gonna

take a lunch break for you-all right this minutes. Your

lunches are in the jury room. I have yet to charge you,

instruct you, as to what the law is. My instructions could

take from thirty-five to forty minutes. That's too long

for you to sit at one time without a break and without

eating. I'm not sure about you, but my stomach has been
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growling so loud I was afraid you weren't gonna be able to

hear my charge over it anyway.

So your lunches are there. You've been good about

waiting on us all week, so now we're gonna wait on you.

You're in charge of the timeframe. When you tell us you're

ready to go, we'll be ready. So you take whatever time you

need to to eat your lunches and then you let us know when

you're ready.

You have heard all of the evidence and testimony,

you've heard the final arguments, but you have not yet

heard the law, so you still may not discuss this case among

yourselves. Please remember that. This has probably been

-- there's one more time I'm gonna tell you to wait just a

few minutes to begin your deliberations, that will come

after my charge, but for right now please remember during

the lunch hour until I give the instruction to do so do not

begin to discuss this case among yourselves. Let us know

when you're ready to start and we'll be ready, okay? Thank

you.

(Whereupon, the jury retires to the jury room for a

lunch recess at 1:16 PM.)

THE COURT: All right, folks. We'll stand at ease

until the jury lets us know we're ready and if you-all can

kind of get this -- maybe turn that screen off, I won't

need it, and move the evidence around so it's not visible
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to the jury during my instructions. Thank you.

(Whereupon, a luncheon recess was taken.)

BAILIFF: All rise. Court is now in session.

THE COURT: All right, folks. Are we ready for the

jury?

MS. MAYES: Yes, Your Honor.

THE COURT: Is the defense ready?

MR. PHILLIPS: Yes, sir.

THE COURT: All right. Bring us the jury, please.

(Whereupon, the jury returns to the courtroom at

2:00 PM.)

THE COURT: Good afternoon, ladies and gentlemen. I

hope that your lunch was enough to sustain you for the

balance of the day's work. It's the very least that the

County can do for your time that you've spent with us.

You're gonna be real glad that you got that free lunch when

you see how small the check is that you're gonna get for

your service this week. I'll tell you more about that

later.

Ladies and gentlemen, you-all have been very patient

and you've listened very attentively to the testimony in

this case and the arguments that have been made on behalf

of the State and the Defendant, and now it becomes my

responsibility under our Constitution to instruct you as

to what the law is in this case and it is your duty as
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jurors to accept the law as I say it to you now and to

apply the law to the facts of the case which you determine

to exist. Because as jurors it is your exclusive duty to

decide all of the issues of fact in this case and for that

purpose you have to determine the effect, the value, the

weight and the truth of the evidence which you have heard

and seen.

Both the State and the Defendant have the right to

expect that you will conscientiously consider and evaluate

the evidence and that you will apply the law of the case

to that evidence to the end that both the State and the

Defendant will receive a fair and impartial trial at your

hands. When I use the word "Defendant" throughout this

charge, ladies and gentlemen, I'm referring to

Mr. Nathaniel Antron Hunter. Mr. Hunter, as you know,

has been indicted by the grand jury of Lexington County

and charged in one indictment with the attempted murder

of Larenda Simon in Lexington County on or about April

the 13th of 2014.

Another indictment accuses him here in Lexington

County, also at the same time, April the 13 of 2014,

knowingly and willfully entering the dwelling at

Comanche Trail, I believe it is, Apartment , where

Ms. Simon lived, without her consent, with the intent to

commit a crime there. While he was there, he was armed
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with a weapon and he caused physical injury to persons who

are not involved and that he displayed a firearm, and that

he went there in the nighttime.

The next indictment accuses Mr. Hunter of criminal

sexual conduct with a minor in the third degree, also at

the same time and place, with willfully and lewdly

committing or attempting to commit a lewd and lascivious

act upon , who was born on July the 10th,

2007, in violation of the law.

And finally the last indictment accuses him of being

in possession of a firearm during the commission of a

violent crime on April the 13th.

I remind you, again, as I told you before this trial

began that the indictments that I just read to you are

neither evidence, nor or they proof of the charges that

they contain. They're simply the charging documents, the

legal documents, that tell us what this case is all

about. And as you know, to the charges contained in the

indictments Mr. Hunter has entered pleas of not guilty and

has requested a jury trial at your hands, which he has now

received. The plea of not guilty by a defendant places

the burden of proof on the State to prove by evidence the

guilt of the accused beyond a reasonable doubt before you,

as a jury, can convict him and find him guilty.

The Defendant, Mr. Hunter, is presumed in law to be

MINOR
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innocent of the charges contained in these indictments. It

is a cardinal and fundamental rule of our law of evidence

that a defendant regardless of the number of the charges,

the seriousness of the charges, the nature of the charges

against him, will always be presumed innocent of those

charges unless and until his guilt has been proven by

evidence that satisfies of you of that guilt beyond a

reasonable doubt. The presumption of innocence is not a

mere legal theory, it is not an empty legal phrase. The

presumption of innocence is a substantial right to which

every accused, including Mr. Hunter, is entitled to

receive.

Our Supreme Court has said that the presumption of

innocence is like a robe of righteousness which is placed

about the shoulders of a defendant and it remains with

him and it assigns to him that class known as the innocent

and that presumptive robe of righteousness continues to

exist about his shoulders unless and until you reach the

conclusion that it has been stripped from his person by

evidence that satisfies you of his guilt beyond a

reasonable doubt. The presumption of innocence accompanies

a defendant from the time of his arrest and his appearance

at this trial and continues to exist to his benefit even as

you go into the jury room to deliberate and reach a verdict

in this case. The presumption of innocence continues to
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exist to the benefit of the defendant unless and until you

reach the conclusion that the State has proven his guilt

beyond a reasonable doubt.

So that then is the burden on the State to prove guilt

beyond a reasonable doubt. Some of you may have served as

jurors in other types of cases. You may have served as

jurors in civil cases and if you did the judge in that

case told you that it is only necessary that the party who

has the burden of proof present evidence that is more

convincing on that party's side than the evidence is on

the other side, but in criminal cases the Government --

the State's proof has to be more powerful than that. Here

it must be proof beyond a reasonable doubt.

So what do we mean by proof beyond a reasonable doubt?

Proof beyond a reasonable doubt is proof that leaves you

firmly convinced of the Defendant's guilt. There are very

few things in this world that you and I know with absolute

certainty and in criminal cases the law does not require

proof that overcomes every possible doubt and so, if based

upon your consideration of the evidence, you are firmly

convinced that the Defendant is guilty of the crime or

crimes charged, you must find him guilty. If, on the other

hand, you think there's a real possibility that he is not

guilty, you must give him the benefit of the doubt and find

him not guilty.
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Now reasonable doubt might arise from evidence in the

case or it might arise from the lack of evidence in the

case, but you, ladies and gentlemen, have to decide whether

or not reasonable doubt exists as to the guilt of this

defendant. I tell you that he is entitled to every

reasonable doubt which arises in the case and so if on any

issue of fact which is necessary to a conviction and a

verdict of guilty you have a reasonable doubt as to how

that issue should be resolved, it is your duty to resolve

that reasonable doubt in favor of the Defendant.

The Defendant, ladies and gentlemen, is not required

to prove his innocence, but the State is required in law

to prove every essential element of the offense charged

against him by evidence that satisfies you of that guilt

beyond a reasonable doubt before you can convict him and

find him guilty. And in that regard, I instruct you now

and I emphasize to you that the fact that the Defendant

in this trial did not himself testify in his own behalf

is not a factor to be considered by you in any way in

your deliberation and in your consideration on the

question of his guilt or innocence. It must not be

considered by you in any manner whatsoever or militate

against him in any respect whatsoever because the

Defendant has a constitutional right to remain silent and

if he chooses to assert that constitutional right, that
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fact cannot and must not be considered by you in your

deliberations. Under your oath then you are to reach no

inference, draw no conclusion whatsoever, from the fact

that this Defendant did not himself testify. That should

not even be discussed by you in the jury room because the

burden of proof, as I have told you, is upon the State.

It is not incumbent upon the Defendant to prove his

innocence. The burden of proof remains upon the State to

prove guilt beyond a reasonable doubt and the fact that

the Defendant did not testify is not a factor to be

considered by you in determining his guilt or his

innocence. And so if, upon the whole case, you have a

reasonable doubt as to the guilt or the innocence of the

Defendant, he is entitled to that reasonable doubt and

would be entitled to acquittal and a verdict of not guilty.

But, on the other hand, if upon the whole case, you find

that the State has proven by evidence that satisfies you as

a jury of the guilt of the Defendant beyond a reasonable

doubt, then in such circumstances it is equally your duty

to convict the Defendant and to find him guilty.

Now during the trial each of us, you and I, have our

separate and distinct duties to perform. As the trial

judge, I've got the responsibility to preside over the

trial of this case and I also have the duty to rule upon

or pass upon the admissibility of the evidence that has

1064



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1065

been offered during the course of this trial and so you're

to consider only the competent evidence before you; that

is, only the testimony that has been presented from this

witness chair and the exhibits and the documents that you

see in front of you and that you will have with you in the

jury room.

I have the additional duty to charge you as to what

the applicable law is in the case and, of course, that's

what I'm doing right now. As the presiding judge, I am the

sole judge of the law in the case and it is your duty to

accept and apply the law as I state it to you and that will

be the correct law. If you have some preconceived idea

about what you think the law is or what you would like the

law to be and it does not agree with what I'm telling you

now the law actually is, you are obligated under your oath

to forget what you think about the law and what you would

like for it to be because under your oath you are sworn to

accept the law precisely as I now state it to you to be the

correct law.

In every case tried in this court before a jury,

ladies and gentlemen, you, as the jury, then become the

sole and exclusive judge of the facts of the case. You're

the judge of the facts and I'm the law of the law. Our

Constitution has said that as a trial judge I can't comment

to you upon the facts of this case, I can't make any
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statement to you about the facts of the case, and since

you're the sole judge of the facts you're not to gather

from anything that I have said during this trial or

anything that I say to you now that I have an opinion about

the facts of the case. The law doesn't allow me to have an

opinion about the facts of the case. That is solely

matters for you to determine. And so, as jurors, then it

is your duty, as I have told you, to determine the effect

and the value and the weight and the force of the evidence

presented during the course of this trial.

Necessarily then, you have to pass upon the

credibility of the witnesses who have testified in this

case. Credibility is just a legal term that we use to

mean believability. It is your duty then to analyze and

evaluate the evidence and to determine the evidence that

convinces you that it is factual and accurate. I tell you

that in determining the question of the credibility or the

believability of the witnesses, you can believe a small

part of the testimony of a single witness and reject a

larger part of the same witness or the other way around.

You can believe everything that a witness tells you or none

of what a witness tells you. You may consider whether any

evidence -- whether any witness, I'm sorry, has exhibited

any interest or any bias or any prejudice in the case. You

can consider the demeanor of the witness or the appearance
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of the witness from the witness stand, in other words, and

you can consider the opportunity for knowledge concerning

those things about which the witness testified.

Now normally, ladies and gentlemen, the rules of

evidence don't permit witnesses to testify about opinions

or conclusions. However, when expert witnesses are called;

that is, witnesses who because of their education and

their experience and their knowledge have become expert in

some field, those experts may state their opinions as to

relevant and material matter in which they claim to be an

expert and can also state the reasons for their opinions.

You should consider any expert opinion testimony received

in evidence in this case like any other evidence; that is,

you give it the weight you think it deserves. If you

decide that the opinion of an expert witness is not based

on sufficient education and experience or you conclude that

the reasons given in support of the opinion are not sound

or that the opinion is outweighed by other evidence, you

can disregard it entirely. An expert witness's testimony

is to be given no greater weight than that of other

witnesses simply because a witness is an expert. And,

furthermore, you're not required to accept an expert's

opinion even thought it might not be contradicted. But

you don't exercise these considerations arbitrarily,

ladies and gentlemen, because you have to use your sound
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judgment, your reason, your logic, your experiences in

life, and that's what we ask you to do. To exercise your

mental processes in determining the evidence that you

consider to be true, the law simply requires that you use

your good common sense, your sound judgment and your logic

and reason and those experiences in life that we just

talked about. You apply those abilities that each of you

has and that each of you has brought into this trial and

bring them to bear on the evidence that you have heard and

then you determine what you consider to be believable as

you determine them to be and you take and apply the law as

I now state it to you to those believable facts that you

find believable and arrive at a verdict which will speak

the truth of this particular case.

Ladies and gentlemen, the Defendant in this particular

case is charged with attempted murder. Let me tell you

that an attempt is an effort to accomplish a crime which

it does not succeed. It's an attempt which includes a

specific intent to do a particular criminal act along with

an act falling short of the act intended. The State has to

show that there's been more than mere preparation and more

than mere intent because preparation and intent is not

punishable in and of itself. There has to be some overt

act committed in the effort to commit the crime itself.

Intent in this regard means intending the result which
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naturally occurs or actually occurs. In other words, it

is not accidentally or involuntarily done. Intent can be

shown by acts and conduct of the Defendant and other

circumstances from which you may naturally and reasonably

infer intent.

And so the Defendant is charged with attempted murder.

Our law says that a person who with the intent to kill

attempts to kill another person with malice aforethought,

either express or implied has committed the offense of

attempted murder. So in order to prove this crime, the

State has to prove beyond a reasonable doubt that the

Defendant attempted to kill the victim with malice

aforethought, either express or implied.

Now malice is a hatred, an ill will or hostility

toward another person. It is the intentional doing of a

wrongful act without just cause or excuse and with an

intent to inflict an injury or under circumstances that

the law will infer an evil intent. Malice aforethought

does not require that malice exist for any particular time

before the act is committed, but malice must exist in the

mind of the Defendant just before and at the time the act

is committed and, therefore, there has to be a combination

of the previous evil intent and the act itself.

Malice aforethought can either be expressed or

inferred. Now that doesn't mean that there's two types of
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malice. That just means that malice can be expressed in

more than one -- or shown in more than one way; that is,

either by direct evidence or by inference from the facts

and circumstances which are proven. Express malice is

shown when a person speaks words which express hatred or

ill will for another or when the person prepared beforehand

to do the act which was later accomplished or preparing --

preparation going to show that the deed was within the

Defendant's mind. That would be evidence of express

malice. Malice can be inferred from conduct showing a

total disregard for human life. Inferred malice may also

arise when the deed is done with a deadly weapon. A

handgun or pistol in our law is a deadly weapon; that is,

an instrument that could be used to cause death or great

bodily harm.

If facts are proven beyond a reasonable doubt

sufficient to raise an inference of malice to your

satisfaction, this inference would simply be an evidentiary

fact to be considered by you as a jury along with all of

the other in the case which bears on the matter of malice

and you can give it the weight you think it should receive.

A specific intent to kill is an element of attempted

murder. Once again, intent means intending the result

which actually occurs, not accidentally or involuntarily.

Intent can be shown by acts and conduct of the Defendant
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and other circumstances from which you can naturally and

reasonably infer intent. Evidence of the character of the

act, the character of the instrument used, the manner in

which it was used, the purpose to be accomplished, the

resulting wounds or injuries may all be considered in

determining the intent with which the act was committed.

Intent may also be inferred when it is shown that the

Defendant voluntarily and willfully commits an act, the

natural tendency of which is to destroy another life.

So, ladies and gentlemen, in order for the State to

meet its burden of proof as to the charge of attempted

murder, the State has to prove, as I have told you, that

the Defendant in this case attempted to kill the victim

in this case and that attempt to kill the victim was

accomplished and accompanied by malice aforethought,

either express or implied.

The Defendant is also charged with burglary in the

first degree. Our statute says that a guilt -- a person

is guilty of burglary in the first degree if certain

elements of that statute are met, and here are the

elements of the offense of burglary in the first degree,

all of which have to be proven by beyond a reasonable

doubt. There are three foundation elements which the

State has to prove before it gets to even ask you to

consider burglary in the first degree. The State has to,
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first of all, prove to you that the Defendant entered a

dwelling without consent and with the intent to commit

a crime. So three elements have to be proven as a

foundation for burglary in and off of itself; that the

Defendant entered a dwelling, an apartment building, an

apartment, a residence, a place where a person sleeps is

a dwelling in the law; that the Defendant entered the

dwelling and, secondly, that the entering was without

consent of the person who occupied the dwelling and,

thirdly, that he entered with the intent to commit a

crime.

Now if the State has met its burden of proving those

three elements, that a burglary did exist, then you must

next consider additional elements which they have to prove

or an additional element which they have to prove, in order

to establish burglary in the first degree. Now it is not

essential, it is not required, that they prove all of these

additional elements that I'm going to explain to you now,

but they do have to, in fact, prove at least one of them

beyond a reasonable doubt or else the State will not have

met its burden of proof as to first degree burglary.

So the State has to show you that when the Defendant

in going into the dwelling or while he was there or on the

way out that he was armed with a deadly weapon, or, when

he was going into the dwelling or while he was there or
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while he was leaving he caused physical injury to a person

not a participant in the crime, or, when effecting entry

or going into it or while he was there or while he was

leaving he used or threatened the use of a dangerous

instrument, or, while in effecting entry, that is while

going in or while he was there or while he was leaving, he

displayed what appeared to be a firearm, or, that he

entered or remained in the nighttime. As I've said, the

State does not have to prove that he was armed with a

deadly weapon and that he caused physical injury and that

he used or threatened the use of a dangerous instrument

and that he displayed a firearm and that he went in the

nighttime. If the State proves any of those elements in

addition to the three foundation elements that I explained

to you earlier, the State will have met its burden of proof

as to burglary in the first degree beyond a reasonable

doubt. If the State fails in proving at least one of those

additional elements, in addition to the three foundation

elements, the State has failed to meet its burden of proof.

The Defendant is next charged with criminal sexual

conduct with a minor in the third degree. Our law says

that a person is guilty of criminal sexual conduct with a

minor in the third degree if the State is able to establish

the following elements, each of them, beyond a reasonable

doubt. First of all, that the Defendant, the actor, is
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over fourteen years of age and that the actor or the

Defendant willfully and lewdly committed or attempted to

commit a lewd or lascivious act upon or with the body or

the parts of the body of a child under the age of sixteen

with the intent of arousing or appealing to or gratifying

the lust, the passions or the sexual desires of the actor

him or herself or the child. So, once again, the State has

to prove that the Defendant is more than fourteen years of

age, that the child is under sixteen years of age and the

Defendant willfully and lewdly committed or attempted to

commit a lewd or lascivious act upon or with the body of

the child with the intent of arousing or appealing to or

gratifying the lust, the passions and the sexual desires of

the Defendant himself or of the child. The State has to

meet its burden as to each of those elements, once again,

beyond a reasonable doubt before it has met its burden of

proof and is entitled to a conviction on that particular

charge.

Now, ladies and gentlemen, in order to establish

criminal liability in these cases, criminal intent is

required. I've already told you in a shorthand version of

what criminal intent is. I'll now expand on that somewhat.

For example, the mental state required to be proven by the

State for a particular crime might be its purpose, its

intent, knowledge, recklessness or criminal negligence and
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so forth. Criminal intent must be proven by the State

beyond a reasonable doubt. Criminal intent is always a

matter that has to be determined by the jury from the

circumstances surrounding the situation. In other words,

there's no way that science can prove intent to a

mathematical certainty. You can't take apart a person's

brain and look down in there and decide what he had in

mind at a particular time and so the law says that

criminal intent has to be inferred by the circumstances

which were shown to have existed and that's how you make

the determination as to whether or not the element

requiring intent was present. It's not necessary to

establish intent by direct and positive evidence, but

intent can be established by inference in the same way as

any other evidence by taking into consideration the acts

of the party and all of the facts and circumstances

surrounding the situation. Criminal intent, in other

words, is a mental state. It is a conscious wrongdoing.

It's up to you to decide what the Defendant intended to do

based on the circumstances shown to have existed.

Now, ladies and gentlemen, the Defendant finally is

charged with possession of a weapon during the commission

of or the attempt to commit a violent crime. I tell you

that murder and burglary in the first degree are both

violent crimes under the law and the Defendant is charged
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with possession of a weapon during the commission of one

of those or the attempt to commit one of those violent

crimes. In order to meet its burden of proof as to this

charge, the State has to prove beyond a reasonable doubt

that the Defendant was in possession of a -- in this

particular case a firearm or displayed what appeared to

be a firearm and that he has also been convicted of one of

the crimes of violence that I just described to you. In

other words, the State has to prove the possession of the

weapon and it has to prove the possession of the weapon

during the commission of a crime of violence; that is, in

this case during the crime of attempted murder or burglary

in the first degree.

Now the State attempts to meet its burden of proof as

to these charges by two types of evidence, direct evidence

and circumstantial evidence. Direct evidence directly

proves the existence of a fact, it doesn't require any

deduction. Direct evidence for the most part is like

eyewitness testimony. Circumstantial evidence is proof of

a chain of facts which leads to a conclusion indicating the

existence of another fact.

Now crimes can be proven by direct or circumstantial

evidence. The law doesn't make any distinction between the

weight or the value that you will give either to direct or

circumstantial evidence; however, to the extent the State
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relies on circumstantial evidence all of the circumstances

must be consistent with each other and when taken together

they must point conclusively to the guilt of the accused

beyond a reasonable doubt. If the circumstances merely

portray the Defendant's behavior is suspicious, then the

proof has failed and so the State has the burden of

proving the Defendant guilty beyond a reasonable doubt and

the burden rests with the State regardless of whether it

relies on direct evidence or circumstantial evidence or

some combination of the two.

Now one of the issues in this case is the

identification of the Defendant as the person who committed

the crime charged and the State has the burden of proving

identity beyond a reasonable doubt just as it has the

burden of proving these other elements beyond a reasonable

doubt and you have to be satisfied beyond a reasonable

doubt as to the accuracy of the identification of the

Defendant before you can convict the Defendant.

Identification testimony may be an expression or

belief or an impression by a witness and in that case you

have to determine the accuracy of the identification of

the Defendant. You must consider the believability of the

identification witness in the same manner as you do any

other witness. You can consider whether the witness had

an adequate opportunity to observe the offender at the
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time of the offense. You can consider how long or how

short the time was available, how far or close the witness

was, the lighting conditions, whether the witness had the

chance to see or know the person in the past. Once again,

I tell you that the burden of proof on the State extends

to every element of the crime charged, specifically the

burden of proving beyond a reasonable doubt the identity

of the Defendant as the person who committed the crime.

If after listening to the evidence and testimony you have a

reasonable doubt as to the accuracy of the identification,

then you must find the Defendant not guilty.

Now, ladies and gentlemen, finally -- that's a word

you've been hanging onto for a while here, finally --

finally, let me tell you that you're not partisans or

advocates for either the State of South Carolina or of

this Defendant. You don't serve as jurors to reward your

friends or punish your enemies. Obviously that would not

be a system of justice at all. You've been selected by

both the State and this Defendant to be fair and impartial

jurors. It is your duty then by your joint deliberations

to determine the facts of this case giving to this

Defendant the benefit of every reasonable doubt on each and

every issue and then to the facts which you determine to

exist you take and apply the law which I've just given you

and, thus, arrive at a verdict which reveals the true facts
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in this particular case and once you've accomplished those

things, you will have satisfied the oath that you took and

you will have discharged your responsibility to the Court.

I'm now gonna go over the forms of the verdict with

you. Mr. Mills, if you'll give this verdict form, please,

to the foreman. I have written the forms on this verdict

form. The order in which I have written the possible

verdict form down there does not mean anything in the

world. You're not to reach any conclusions or draw any

inferences in any way whatsoever from the order in which

I I've written them. I simply write them in the order

that I find easiest to explain.

There are four charges. You will write four verdicts.

Your verdict on one charge does not necessarily determine

your verdict on another charge. The Defendant can be a

convicted or acquited on any or all of these charges

depending upon your view of the evidence with one

exception. He cannot be convicted of possession of a

weapon unless he's also been convicted of the commission

of a violent crime.

The verdict form reads: We, the jury, by unanimous

consent find the Defendant, Nathaniel Antron Hunter, as to

charge of attempted murder, the possible verdict forms are

two; guilty is the verdict form that you will use if that

is what you arrive at after your discussions and after
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you've decided to your satisfaction that the State has met

its burden of proof as to that charge beyond a reasonable

doubt and if that's a verdict form you arrive at,

Mr. Foreman, you'll indicate that by putting an X or a

checkmark in the space you see that's provided there. The

other possible verdict form as to that charge is: We, the

jury, by unanimous consent find the Defendant, Nathaniel

Antron Hunter, as to the charge of attempted murder, not

guilty. That's a verdict form that you will arrive at if

you find that the State has failed to meet its burden of

proof as to all of the elements of that offense and if

that's the verdict that you arrive at, Mr. Foreman,

likewise you will indicate that by putting an X or a

checkmark in the space provided.

As to the charge of burglary in the first degree, the

possible verdict forms are the same; guilty if the State

meets its burden of proof, not guilty if it fails to meet

its burden of proof.

And as to charge of criminal sexual conduct, guilty if

State meets its burden, not guilty if it fails to meet its

burden.

And as to the charge of possession of a weapon during

the commission of a violent crime, guilty if the State

has proven, as I've told you, that the Defendant was in

possession of a weapon during the commission of a violent
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crime; that would either be attempted murder or burglary

in the first degree. And, likewise, you will indicate

your verdicts, whatever they are, by putting an X or a

checkmark in the space provided.

Now as the verdict form suggests, and that I tell you

now, the verdicts have to be unanimous. All twelve of

your number have to agree as to what the verdicts will be

in this particular case and, Mr. Foreman, you're not

authorized to fill out the form nor to sign it until all

twelve of your number have agreed as to what the verdict

shall be.

I'm gonna send you to your jury room now. One last

time I ask that you wait just one moment before you start

discussing this case among yourselves. I've got to talk

with the lawyers to see if I've left anything out, if I've

misstated anything. If I have, I'll have to bring you

back out to correct that, but if I do not have to bring

you back, we will send in the items of evidence and once

all of those items of evidence are brought into the jury

room, that will be your signal to begin your deliberations.

Not until then, please. Once those items of evidence have

been brought in, you will begin your deliberations. You

will deliberate until you have reached the verdicts in each

case at which time, Mr. Foreman, you will fill out the

verdict form and sign it, knock on the door and let the
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bailiff know and we'll bring you out to receive your

verdict, okay?

If you will retire to your jury room and wait just a

moment until the verdicts -- I mean, until the evidence is

sent in before you begin your deliberations.

Ms. Johnson and Mr. Kinder, if you-all will stay right

where you are, please.

(Whereupon, the jury retires to the jury room at

2:34 PM.)

THE COURT: Any exceptions or requests for additional

charge, Ms. Mayes, from the State?

MS. MAYES: Your Honor, as to the identity charge,

the instruction by the Court was that if they cannot -- if

they did not find the identity -- I believe the word was

"credible" that they must find him not guilty.

THE COURT: As to the identification witness, that's

right, yes. I tried to limit it to that. As a matter of

fact, the identification charge, of course, refers to a

single identification witness. In this particular case,

I tried to include in the fact that -- that the -- and let

me see where it came.

MS. MAYES: And that's our concern, is that they could

still discredit any identity and still find him guilty

based on the evidence.

THE COURT: Of course they could. And that was the
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-- I think I said to the -- somewhere I said in the

preference, and my recollection is, to the extent -- I

can't recall the exact question, Ms. Mayes, but what I

tried to do in the case was to make sure that they knew

that what -- the identification testimony that I was

referring to is the expression -- and here's where I put

it. Identification testimony is an expression or belief

or an impression by a witness and -- and you have to

determine the accuracy of the identification of the

Defendant insofar as that was concerned and the

believability of the identification witness itself. The

point was obviously that before they believe the

identification witness, the State had to be satisfied

that the identification was accurate.

I'll -- I will be glad to clear that up because that

is obviously important and to explain to them that -- that

the identification testimony that I was referring to in

that regard was limited to the testimony of the -- of the

identification by the witness, in this case the victim

herself. I don't know any way to deal with that frankly.

It's an accurate statement of the law. I realize that I

can't get too far away from it, of course, without being

a charge on the facts of the case, but --

MS. MAYES: Your Honor, if the charge would -- would

stay the same, that if the -- if the identity was not --
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is not believed to be accurate, then they must find him not

guilty, then we wouldn't want any clarification. I think

that just would confuse the issue more. I guess our

position is that they could completely discount altogether

the testimony of the identity witness and still find him

guilty based on the circumstantial evidence of the DNA at

the scene.

THE COURT: They have. And -- and elsewhere in the

charge I mentioned after considering all of the evidence

and testimony, of course, you find him guilty -- you have

to find him guilty -- I mean, if you think he's guilty,

you have to find that he's guilty or words to that effect.

I tried to embody into that the fact that they had to take

into account all of the -- all of the testimony.

My tendency is to leave that alone unless the jury has

a question about it. The jury -- this is an intelligent

jury. They've heard -- if they get hung up back there on

this issue, I'll be glad to clarify that. Frankly, without

them asking I'm afraid it will create more questions than

it will -- than it will resolve. I note your exception

in that regard, but I'm not going to -- I'm not gonna

recharge.

As a matter of fact, there's nothing in that charge,

quite frankly, that would keep them from thinking that the

-- if the DNA -- if they're convinced that the DNA is that
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of the Defendant, I don't think there's anything in that

charge that is going to keep from finding him guilty on the

basis of that. In other words, they could -- they could

certainly convict him on the basis of the DNA without --

without, I guess, accepting the -- the identification

testimony itself.

So I really don't know how to undo that given the

nature of the identification charge itself and the facts

of this particular case. I will -- I will wait to hear if

the jury has a concern about that and I'll address it if

they do. Thank you.

Mr. Phillips, any exceptions or requests for

additional charges from the defense except the fact that

I used truth once or twice?

MR. PHILLIPS: Just to preserve the record regarding

State versus Beatty, Your Honor. Thank you.

THE COURT: All right. Thank you.

All right. You-all can assemble the evidence, get it

together and take it in and tell them they can start.

Ms. Johnson and Mr. Kinder, lady and gentleman,

you-all were selected as alternate jurors. You know what

your role by now would be. If any of those twelve original

jurors would not have been able to survive this case or if

they had gotten sick or had an emergency that would keep

them from showing up today and if you'd not been there,
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we'd have had to start this case all over again because we

have to have twelve people in that juror room to start the

deliberations. Thankfully you were here and you've been

here throughout and you knew we were gonna have enough

jurors to complete the trial of this case. I'm gonna let

you go now. You don't have to -- you don't have to stay

any longer unless if you hang around and want to find out

what's gonna happen. You've had your lunch as I understand

it and so you will get a check in the mail sometime in the

next couple of weeks. It's not gonna begin to pay for you

for the time that you've invested with us and so add our

thanks to that small check and I hope you will be

compensated in a small way for that. Moreover, I hope

you've gained some satisfaction out of your service this

week and I hope you have gained a better appreciation of

how important folks like you are to what we do. You-all

are free to go. You can step right through there. And if

you need a work slip from anybody, they can instruct you.

THE CLERK: Mr. Dan has them.

THE COURT: Okay. Mr. Mills has them. He can give

you the forms if you want one.

(Whereupon, the alternate jurors were dismissed.)

THE COURT: All right.

MR. PHILLIPS: Your Honor, do you have any issue with

a member of our team making sure -- telling them that she's
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with us and they don't have to speak to her, but if they

wish they would love to hear thoughts about the case? With

the alternates.

THE COURT: I don't have any problem with that really.

I normally reserve that to talk to the -- these folks who

make the decision because most of the time the question is

about how the decision was arrived at. I didn't think to

share that with them, but certainly I don't mind. You can

tell them the judge says I can talk with you if you want to

talk with me.

MR. PHILLIPS: It's up to them, but I wanted to ask

you.

THE COURT: That's right. Yes, sir. I don't mind

that.

MR. PHILLIPS: And the only other matter is does Your

Honor send the jury instructions back to the jury room?

THE COURT: Goodness, no. I've got this thing on

notebook paper, chewing gum wrappers, and everything else.

It wouldn't make any sense in the world for them to -- I

wish I could. I wish I could run some of it off, but I

don't -- I don't do that and, frankly, I'm not sure that I

would do it if I could.

Here's the indictments. I'm giving these back.

THE CLERK: Yes, sir.

(Whereupon, the evidence was sent back to the jury at
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2:43 PM.)

(Recess taken.)

BAILIFF: All rise. Court's now in session.

THE COURT: All right. If you-all will assemble the

lawyers. I've got a question from the jury to deal with.

(Court's Exhibit Number 13 was marked for

identification.)

BAILIFF: Remain seated. Court's now in session.

THE COURT: Thank you, folks. You-all can be seated.

Folks, we have a question from the jury. The jury requests

a copy of the statute for attempted murder or reading in

court.

I will read the charge here in front of me. I can't

send it in for several reasons. First of all, it's got an

error of law in it that I've had to correct from the

standard website, so I'll just read it to them. Is that

okay?

MS. MAYES: Yes, sir, Your Honor. No objection.

THE COURT: All right.

MR. PHILLIPS: No objection, Your Honor.

THE COURT: Thank you. Bring us the jury.

(Whereupon, the jury returns to the courtroom at

4:10 PM.)

THE COURT: Ladies and gentlemen, I have your

question. The jury requests a copy of the statute for
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attempted murder or reading in court. I'm prepared to

read the charge -- or to recharge you on attempted murder

or I will simply read you the statute.

Can you -- Mr. Foreman, can you tell me which or both

the jury prefers?

FOREPERSON: The statute would be adequate. Yes, sir.

THE COURT: All right. It's on the way now. I

brought my charge in, but the statute is coming right in

the door as I speak to you, okay?

THE CLERK: (Handing.)

THE COURT: Thank you. The statute is 16-3-29. You

don't need to remember that. Attempted murder. It says

a person who, with the intent to kill, attempts to kill

another person with malice aforethought, either expressed

or implied, commits the offense of attempted murder.

That's a person who, with the intent to kill, attempts to

kill another person with malice aforethought, either

expressed or implied, commits the offense of attempted

murder.

I am prepared to do whatever you-all need. If that's

sufficient, I won't give you any more than you asked for.

FOREPERSON: That's adequate. Yes, sir.

THE COURT: All right, sir. Thank you. If you-all

will return to your jury room and continue deliberations.

Let us know if you need anything further.
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(Whereupon, the jury retires to the jury room at

4:12 PM.)

THE COURT: They apparently did not want to be

confused by the charge on the law and I was delighted to

limit it to whatever they asked.

Any exceptions to that from the State, Ms. Mayes?

MS. MAYES: None from the State, Your Honor.

THE COURT: Mr. Phillips?

MR. PHILLIPS: None, Your Honor.

THE COURT: Okay. Folks, we'll stand by until we hear

further.

(Recess taken.)

BAILIFF: All rise. Court is now in session.

THE COURT: Thank you. Thank you, folks. Y'all can

be seated.

Ladies and gentlemen, we're advised that the jury has

reached a verdict. Are both the State and the defense

ready to receive the verdict?

MS. MAYES: The State is ready, Your Honor.

MR. PHILLIPS: Yes, Your Honor.

THE COURT: All right. Ladies and gentlemen, those

of you who are interested spectators, let me admonish you,

please. When the verdict is announced -- and we don't

know what the verdict is at this point in time. I imagine

there will be different emotions on either side of the
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aisle depending upon what the verdict is. It is important

that you continue to maintain the same dignity and decorum

that you have throughout this trial and avoid any outward

display of emotion when the jury's verdict is reached --

or is announced, I should say. And if you've got some

question in your mind as to whether you might be able to

control your emotions when the verdict is announced in

regards of what it is, then I would suggest that you leave

the courtroom at this time; otherwise, of course, I'll

expect you to abide by my instructions. Thank you.

Bring us the jury, please.

(Whereupon, the jury returns to the courtroom at

5:03 PM.)

THE COURT: Madam Clerk.

THE CLERK: Mr. Foreman, have you reached your

verdicts?

FOREPERSON: Yes, ma'am.

THE CLERK: Please pass it to the bailiff.

BAILIFF: (Handing.)

THE COURT: You may publish the verdict.

THE CLERK: Indictment 2014-GS-32-3687, 3688, 3689 and

3892, the matter of the State versus Nathaniel A. Hunter.

We, the jury, by unanimous consent find the Defendant,

Nathaniel Antron Hunter, as to the charge of attempted

murder on Indictment 2014-GS-32-3689, guilty. As to
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the charge of burglary first degree, Indictment

2014-GS-32-3687, guilty. As to the charge of criminal

sexual conduct with a minor, third degree, Indictment

2014-GS-32-3688, guilty. As to the charge of possession

of a firearm during the commission of a violent crime,

Indictment 2014-GS-32-3692, guilty. And it's so-signed by

the foreperson April 28, 2017.

Mr. Foreman, ladies and gentlemen of the jury, if

these are your verdicts, please indicate each of you by

raising your right hand.

All hands raised, Your Honor.

THE COURT: Thank you. The record should reflect all

hands were raised.

Does the Defendant wish polling of the jury?

MR. PHILLIPS: We do, Your Honor. And we would ask

one specific question to be answered. There was a picture

of the Defendant that was found inadmissible of him holding

a gun that was listed over there during one of my

cross-examinations that possibly was in view of the jury

and we'd like that to be added when polling the jury.

THE COURT: You want to ask if a picture of the

Defendant holding a gun was in the jury room? Is that

what you're asking?

MR. PHILLIPS: No, no, no. I'm sorry, Your Honor.

Whether it was in view of the jury when it was over by the
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clerk. Not -- I'm not trying to in any way imply that

anybody put it there for an intentional purpose, but

whether any of the jurors saw this inadmissible piece of

evidence.

THE COURT: I'll ask that right now.

Ladies and gentlemen of the jury, you've heard the

question that's been raised. It refers to a picture of

the Defendant holding a gun. That picture was not in

evidence. Did any of you on the jury see that picture

during the course of -- if any of you saw that, would

you, please, raise your right hand?

Thank you. All right. The record will reflect that

the question was answered in the negative to the Court.

Now, Madam Clerk, if you will poll the jury, please,

using numbers.

THE CLERK: As I call your number, if you'll hold

your hand where I can recognize you. I will ask you as to

the verdicts, were these your verdicts and are they still

your verdicts. At that time give me your response.

Number 211, as to the verdicts, were these your

verdicts and are they still your verdicts?

JUROR: Yes, ma'am.

THE CLERK: 212, as to the verdicts, were these your

verdicts and are they still your verdicts?

JUROR: Yes, ma'am.
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THE CLERK: 134, as to the verdicts, were these your

verdicts and are they still your verdicts?

JUROR: Yes, ma'am.

THE CLERK: 121, as to the verdicts, were these your

verdicts and are they still your verdicts?

JUROR: Yes, ma'am.

THE CLERK: 116, as to the verdicts, were these your

verdicts and are they still your verdicts?

JUROR: Yes.

THE CLERK: 136, as to the verdicts, were these your

verdicts and are they still your verdicts?

JUROR: Yes, ma'am.

THE CLERK: 135, as to the verdicts, were these your

verdicts and are they still your verdicts?

JUROR: Yes, ma'am.

THE CLERK: 120, as to the verdicts, were these your

verdicts and are they still your verdicts?

JUROR: Yes, ma'am.

THE CLERK: 111, as to the verdicts, were these your

verdicts and are they still your verdicts?

JUROR: Yes, ma'am.

THE CLERK: 193, as to the verdicts, were these your

verdicts and are they still your verdicts?

JUROR: Yes, ma'am.

THE CLERK: 189, as to the verdicts, were these your
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verdicts and are they still your verdicts?

JUROR: Yes, ma'am.

THE CLERK: Number 90, as to the verdicts, were these

your verdicts and are they still your verdicts?

JUROR: Yes, ma'am.

THE CLERK: All jurors polled, Your Honor.

THE COURT: All right. Thank you.

Is there anything further before the jury is

dismissed, Mr. Phillips?

MR. PHILLIPS: Nothing further, Your Honor.

THE COURT: Thank you.

Ladies and gentlemen of the jury, I want to thank you

for your service throughout the trial of this case, for

the time that you spent with us, for your punctuality and

for the attention that you gave the case and for your

thoughtfulness in your deliberations. I never comment

upon the verdicts that you-all reach. I'm delighted that

the difficult questions of this Court have to answered by

folks like you and not by me. I neither condemn nor do I

commend juries for the verdicts that they reach. I commend

you for the quality of your service, for the attention that

you gave and for the other matters which I just discussed,

your thoughtfulness and your punctuality. I can tell you,

ladies and gentlemen, that you only have to answer to your

own conscience for the verdicts that you have reached in
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this case. I've heard what you have heard and I can tell

you that you have no need to fear your conscience for the

decisions that you've made in this particular case.

You're gonna be free to go now and you are now free

to discuss this case with anybody that you want to. The

restrictions that I have given you earlier no longer apply

and so if somebody should ask you about this case and if

you care to discuss it with them, you have every right to

do that. On the other hand, if someone asks you about this

case and you do not care to discuss it, you do not have to.

I'm sure that that will end the discussion right then, but

if it does not, if somebody persists in trying to talk with

you about this case after you've made it plain to them that

you don't want to discuss it, please out found who they

are, report it to the clerk, the clerk will report it to me

and we'll take care of that matter for you. I doubt that

there will be anything like that and I don't want to cause

you any apprehension or any concern or heartburn about

that. It's highly unlikely that anything like that will

happen. You might be contacted about the case. If you

want to talk about it, that's fine. It's fair game. You

can do that.

Folks, we have had to expose you this week to a side

of life that I hope that most of you have not ever seen

before and been exposed to on your own. I trust that's the
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case. And I trust that you will never have to be exposed

to anything like this again. I appreciate the fact that

you were willing to be exposed to a side of life that we

have to deal with in this courtroom on a day to day basis;

otherwise, we would not be able to address these sorts of

things in an orderly fashion and so you have done that and

you have served a valuable service in that regard and we

are all grateful for that. You have gained an exemption

that will not require you to serve as a circuit court judge

{sic} for the next three years. You should not even get

called, but if you do get called and you want to serve, you

can, but you don't have to. You'll get a check in the mail

sometimes in the next couple of weeks. I'm not sure. It's

not gonna begin to pay you for the time that you've spent

and for your emotional investment in this particular case,

but please add our gratitude to that check and I hope

you'll be compensated in some small way for what you've

done.

Let me tell you that -- that I hope you never get

caught up in this on a personal basis. I hope you never

find yourself seated on this side of the aisle where the

victims sit or on the other side of the aisle where those

charged with crimes sit. I hope you nor your family

members ever find yourself in this courtroom or anyone

like it under the circumstances that these folks appear
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today, the victims and the defendant and their families.

And while I hope that that never does happen to you, if it

ever does, if it ever does, if you find yourselves on a

Monday morning where these folks found themselves on Monday

morning this week and when you see the jury filing into the

courtroom like you filed through the door on Monday morning

of this week, when you turn around in your seats and look

into the faces of the jurors that have been summoned into

this courtroom to deal with the case that you have a deep

abiding personal interest in, you're gonna hope that you're

looking into the faces of people just like you, people who

have better things to do, who have things that they would

rather be doing than what they have been asked to do by

people like you who are willing to put aside those things

that you had to do and come into this courtroom and help us

do the things that we have to do. You have given us that

quality of jury and I appreciate that very much and we all

do.

You're free to go now. We have things to deal with

here. There's the matter of sentencing and things of that

nature. You don't have to sit where you are. If you're

interested, you can come back in the back of the courtroom

and sit, but I imagine you probably want to get out of

here, and that's fine if you do. And if you do, I'll thank

you again.
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If any of you have any questions, I told you during

this trial that if you want to know anything about what I

was doing when you were not in this courtroom, I'll be

glad to tell you, but I would imagine you want to get out

of here as quickly as you. I'll be around some.

BAILIFF: Some of them have expressed interest in

doing that, Your Honor --

THE COURT: Well, certainly they're free to do that.

BAILIFF: -- after the sentencing.

THE COURT: Surely, yes. That's right. That's right.

(Whereupon, the jury was dismissed at 5:12 PM.)

THE COURT: All right. Mr. Phillips, I'll be glad

now to hear any additional motions. Or, excuse me, is it

Mr. Chehoski? I'm sorry.

MR. CHEHOSKI: Thank you, Your Honor.

At this time the Defense moves for a new trial. We

are renewing all prior motions and objections,

specifically, all motions for mistrial that occurred

during the course of the trial.

Additionally, we are moving for a new trial based on

the cumulative nature of our objections and motions for

mistrial and the cumulative nature of those objections and

the subject matter of them has resulted in -- has resulted

in error in this trial that has deprived Mr. Hunter of a

fair trial pursuant to Article 5, 6 and 14 of the United
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States Constitution -- I mean, Amendment 5, 6 and 14 and

Articles 1, 3 and 14 of the South Carolina Constitution.

THE COURT: All right.

MR. PHILLIPS: I'm sorry, Your Honor. The only thing

I'd like to add is during the closing arguments we did

have the objection that nothing was put on the record for.

Later -- you said you would certainly hear from us

later that the State is not on trial. There was a

contemporaneous objection that was lodged. The defense's

argument would be that was improper burden-shifting in

violation of his right to a fair trial, as well as there

was highlighted during the closing argument the extraction

report, the phone calls. The extraction report was two

demonstrative exhibits which enhanced the prejudice to the

jury based on our prior objections. The reference to calls

with probation and our arguments that that information

would have been privileged under the statute and

highlighted -- highlighted were the terms "forensic

interview", which was also part of our prior motions.

THE COURT: I think we've addressed -- as I recall

it, we've addressed all of those matters, of course,

during the trial itself. I need not readdress them at

this juncture. I think you all have -- the record is

well-preserved on all of those issues. I simply renew my

earlier rulings except for the matter during opening or
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during the arguments that the State is not on trial here.

That was a proper area of argument. The defense had said

at some point in time, either -- perhaps in opening, I

think that's when it occurred, that the State was really

on trial, that the Defendant was not on trial. As a matter

of argument, that's within the realm of argument. I find

nothing burden-shifting about that, but I note your

objection. I think that's the only one I have not

previously ruled on. As I said, you-all have certainly

preserved this record for appellate review as well as

anybody. This record could not be any better preserved if

it were pickled in brine and so the record is there for

appellate review should that be necessary.

All right. Is the State ready to proceed to

sentencing?

MS. MAYES: Yes, sir, Your Honor.

THE COURT: All right.

MS. MAYES: Your Honor, I will begin with the prior

record of Nathaniel Hunter.

THE COURT: Yes, ma'am.

MS. MAYES: In 2003, we have the conviction for

possession of implements to be used in crime, also known

as burglary tools. Your Honor, we have provided to the

defense a certified copy of that indictment and sentencing

sheet. At that time that was a Richland County conviction.

1101



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1102

He was found to have been in possession of screwdrivers,

pliers, wrench. He was found in a car dressed all in black

at night in a neighborhood that they did not belong, while

the co-defendant could not give a clear and consistent

explanation for being in, and also possessed three masks,

an automatic rifle, a pistol, and co-defendant admitted

they planned to use the tools to make entry into the

dwelling to commit robbery therein. So, Your Honor,

that's eleven years before this and from what we can

determine it seems to be a continual pattern of criminal

conduct thereafter.

Your Honor, there was mention in this trial of the

River Bend Apartments. It was at the River Bend Apartments

in 2010 that he was arrested for attempting or committing

a lewd act upon a child, an indecent exposure and assault

and battery. And ultimately, Your Honor, in that case he

plead guilty to the indecent exposure. He was sentenced to

three years suspended to one year probation. Following

that incident, they left the River Bend Apartments, which

is just maybe a couple of football fields away from the

Park Place Apartments. He had, as I believe there's been

some discussion about and I realize the Court can't take

this into consideration in terms of sentencing, but he

was out on bond for murder, burglary first degree and

possession of weapon during a violent crime out of

1102
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Fairfield County, and I think it's safe to say that a

condition of that bond would have prohibited any type of

criminal activity such as this and there's no doubt he was

in possession of a weapon at the time this crime was

committed in violation of that bond. He also had a pending

indecent exposure for which he was out on bond from

Richland County at the time this crime was committed.

Your Honor, when he was identified as the perpetrator

of this crime and arrested, we immediately moved to revoke

his bond out of Fairfield County and he has been in jail

since that time due to that bond revocation. To that

extent, I'll also add, Your Honor, I do want to make sure

the record is protected about the length of time that it

took for this case to come to trial.

After the sudden and unexpected death of Sergeant

Bramlett, we had to completely redo the original Schmerber

collection. Sergeant Bramlett had done that first and

original Schmerber collection after our hearing on this

where DNA had been done and we were looking at potentially

setting a trial date and so we had a new Schmerber hearing

and we collected completely new samples and redid the DNA

all over. So that, of course, amounted to some period of

time.

He also had a change in attorneys in that Mr. Phillips

left the public defender's office and then Mr. Chehoski
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came onboard. At that point in time, Mr. Chehoski and I

had another murder case that we were working on and it was

just a situation where we knew that he would not be able to

handle all of these cases at one time suddenly, so it was

over the course of time that this trial date was selected

and here we are.

Your Honor, I know that Ms. Simon wishes to address

the Court. I also know that Detective -- or Investigator

Griffin wishes to make a statement to the Court on behalf

of the West Columbia Police Department, but Mr. McNair and

I want to go ahead and make the record clear that in terms

of plea negotiations we -- we were not able to work out a

plea in this case because we were potentially looking at

something in the range of thirty years and when we

calculated the time period involved and his age and the

credit for time served and the fact that he would be

eligible for patrol after 85 percent of that sentence, it

amounted to about twenty-two and a half years. And looking

at his history and the fact that this is the second case

that we know of that would have involved a child, we felt

that at age fifty-five getting out of prison he would

remain a threat to children. Your Honor, for that reason

we rejected any type of plea offer in that regard.

Burglary first degree carries life, Your Honor. The State

is seeking a life sentence.
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THE COURT: All right. I'll be glad to hear from the

victim and the representatives of the officers.

Ms. Simon.

MS. SIMON: Good afternoon, Your Honor.

THE COURT: How are you?

MS. SIMON: My daughter considers this person -- she

don't know him by name. Every night she goes to sleep

she asks me is the bad man coming, is the monster coming.

Every night we sleep with all lights on; living room,

kitchen, hallway, TV's. Everything has to be on for her

to fall asleep. Prior to this, maybe a hallway light.

She never asked about a bad man coming into our house. We

never had this type of situation happen to us. He took

away my daughter's security at night to sleep in her bed so

she can wake up early in the morning to go to sleep to do

the same thing every other child gets to do. He took away

a lot of stuff from my child and that's all I care about.

He could have shot me a hundred times, but the point is he

took away from my child the innocence that she will never

get back. Your Honor, I don't want no more children going

through the things that she went through. I could care

less about me getting shot. I've got a cut from the top of

my stomach down to the bottom. I don't care about none of

that. He took away her innocence and he deserves to be in

jail for the rest of his life.
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THE COURT: Thank you, Ms. Simon.

Yes, sir.

MR. GRIFFIN: Yes, sir, Your Honor. Thomas Griffin

from the West Columbia Police Department. In my time with

law enforcement, this is by far one of the most heinous

and evil acts I've seen. It's by far the most evil and

heinous act I've had to investigate as an investigator.

I'm dealing with the injuries of Ms. Simon at the hospital,

as well as what was attempted to be done to her daughter.

It's something that no one could ever imagine be done.

Based on that, Your Honor, we know that these victims are

scarred for life. They are scared for life.

Mr. Hunter, he appears to be in good shape, he appears

to be in good physical shape. He gets to live with that.

We have the victim who, like she said, is cut from the top

to the bottom of her stomach, Your Honor. We have a

daughter who cannot sleep at night. Just these acts were

so evil, Your Honor, we just ask, as the State, we would

ask that you sentence him to life.

THE COURT: Thank you.

MS. MAYES: That's all from the State, Your Honor.

THE COURT: All right. Thank you.

All right. I'll be glad now to hear from the

Defendant or anyone on his behalf.

MR. CHEHOSKI: Thank you, Your Honor. Before we get
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into mitigation, just a couple of issues that Ms. Mayes

brought up in her presentation.

THE COURT: Okay.

MR. CHEHOSKI: First, in regard to the Langford

decision, we still want to point out that this case was

originally set for a trial date earlier this month and was

unilaterally changed by the State without any -- any

hearing in front of a judge. Secondly, there was -- in

reference to any plea negotiation, there was never an

offer to even consider -- for Mr. Hunter ever to even

consider from the State to try to -- to avoid a trial

without the specter of a life sentence hanging over his

head.

Your Honor, as he stands before you right now,

Mr. Hunter is thirty-four years old. He's a high school

graduate of Eau Claire High School in Columbia. He is

single. He does have a twelve-year-old daughter. In the

courtroom that has been in the courtroom supporting him

all week is his mother, Ms. Pauline Jones; his father,

Nate Hunter; his sister, Alicia Williams Hunter; his

brother, Aaron Jones, and his uncle, Mr. Charles

Livingston. He's been in custody since his arrest on

April 17, 2014. That is 1,107 days, Your Honor. A little

more that three years. You did hear that he did take some

classes at Midlands Tech. He was also in the humanitarian
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department in charge of recycling. That was his job while

there. He was also studying -- he was about six courses

away from his associate's degree in computer programming.

Personally, Your Honor, I've known -- I've gotten to

know Mr. Hunter since I came onboard in October of 2015.

Mr. Hunter has always been very soft-spoken, always very

polite, respectful and caring. He's -- I started and

first got to know him a month before my wedding and he

wished -- every time he would wish me well and wished me

happy anniversary when I saw him as our first anniversary

came forward. I've gotten to know his mother. I've met

his mother in the community. She actually lives about

three blocks from me. I met her this past February while

walking her dog and just crossed paths.

Your Honor, again, in speaking with them he does come

from a good family. He's got strong support. While he was

in custody, he did have -- he did come to faith and became

a Christian. His family has described him -- I believe

Mr. Charles Livingston would like to address the Court at

the appropriate time. They've, again, described him as

a caring person, which has been consistent with my

experience with him. He did enjoy working -- he did work

as a car mechanic working on older cars. Again, that is

corroborated by his ownership of 1967 Buick Skylark.

Your Honor, I also kind of want to address two things.
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One, while Ms. Mayes did say that you can't -- you should

not consider it, she did go into quite lengths about the

pending charge up in Fairfield County. That is now about

ten years old and Fairfield County has not seen fit to

dispose of the charge through dismissal or call the case

to trial at this point. Though I am not at all familiar

with the details, those -- those dates are troubling and I

think that if the State were to have a case they probably

would have called it to trial by now.

Also I wanted to go into as you heard about the prior

conviction in 2003. You did not hear about the details of

that. It appears that he was a passenger in a car that --

where the tools were found. He was not -- not the driver,

not the owner of the tools, and there was no -- there was

not any suggestion that he was the mastermind behind the

plan or it may have just -- it could have been as simple

as a mere presence versus constructive possession argument.

Your Honor, we are asking for mercy in this case,

again, really just due to the fact that -- that we're --

you know, that's what our job is.

I want to let Mr. Livingston address the Court and

then I'll sum up.

THE COURT: All right. Mr. Livingston, if you'll come

forward, please. You can -- that's right.

Mr. Livingston.
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MR. LIVINGSTON: Good afternoon. How are you doing.

THE COURT: I'm fine. How are you?

MR. LIVINGSTON: I'm fine. Judge Cooper, I would

like to thank the defense team for what they have done. I

thought they did a great job with what they had to work

with and I appreciate what they've done for my nephew.

And right now at this juncture of the trial, Your

Honor, we ask that your grace and your mercy be upon

Nathaniel Hunter. We're his family, we love him, we

support him. I realize that you've got a job to do. I

realize that the situation that had happened is -- was a

terrible situation. I can't pinpoint whether he did or

whether he didn't do it, but at this point I'm asking that

your mercy be upon him. We're gonna be with him, we're

gonna support him and we ask that you just allow us an

opportunity and not to give him so much time that it would

be unbearable for him and his family. And we appreciate

what you and the prosecutor team have asked for and we ask

that you be lenient on my nephew, Mr. Hunter. Thank you.

THE COURT: Thank you, Mr. Livingston.

MR. CHEHOSKI: Summing up, Your Honor. Again, the --

while the fact of the charge do speak for itself, all of

us on the defense team have sympathy for the victim. It's

a nightmare. No one wants to go through that. I know

Mr. Phillips, being the father of a child less than
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one years old, Ms. Gilreath as a young woman in the

community, again, that comes with its own burdens and,

you know, we -- our hearts go out to the victims and we --

we ask for your mercy and we'd ask for a sentence of a

determinate term of years, Your Honor.

THE COURT: All right. Thank you.

Mr. Hunter, do you want to add anything to what's been

said on your behalf?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. I'll be glad to hear from you.

THE DEFENDANT: Yes, sir. I just ask that you be

lenient because -- I mean, I've been in jail three years

and if I really, really felt like I was guilty of this

crime, I would have been -- at least asked to negotiate

for a plea deal, but being that I know I didn't commit

this crime, I couldn't do that. I couldn't admit to

something I didn't do. I mean, it was a lot of

coincidences and lot of things that happened as far as

giving away my clothes and I can't help I was a major

contributor to that, but that was -- that was -- the cap

was something that I had before. If someone else had that

cap and I was the major contributor, then I can't -- I

can't do anything about that, but I just ask that you be

lenient on me and I thank you for your time and patience.

And I've never been in prison before. I know I might have
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got in trouble before, but I'm really not a bad person.

I'm asking that you please be lenient.

THE COURT: Thank you, Mr. Hunter.

Mr. Chehoski, anything else?

MR. CHEHOSKI: Nothing further from the defense,

Your Honor.

THE COURT: Okay. All right.

I have taken into account those things that were said

both in aggravation and in mitigation. My sentence might

not reflect that I have, but I can tell you that I have.

The facts of this situation speak for themselves. I need

not add nothing to it.

Mr. Hunter, on the charge of possession of a weapon

during the commission of a violent crime, you are to be

committed to the Department of Corrections for five years.

On the charge of criminal sexual conduct with a minor

in the third degree, you are to be committed to the

Department of Corrections for a period of fifteen years.

On the charge of attempted murder, you are to be

committed to the Department of Corrections for a period of

thirty years.

On the charge of burglary in the first degree, you

are to be committed to the Department of Corrections for

forty-five years.

These sentences all run concurrent to each other with

1112
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credit for time served.

MS. MAYES: Thank you, Your Honor.

THE COURT: Thank you-all, folks.

MR. PHILLIPS: Thank you, Your Honor.

THE COURT: We stand adjourned.

MS. MAYES: Thank you, Your Honor.

(Whereupon, the proceedings were concluded at

5:36 PM.)
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     5

P R O C E E D I N G S 

 

THE COURT:  Okay.  I think our first matter up this

morning is Nathaniel Hunter.

MS. McMAHAN:  Yes, Your Honor.  That's 2020-CP-32-2379.

Mr. Hunter would like to request a continuance from the

Court.

THE COURT:  Okay.  Tell me the grounds.

MS. McMAHAN:  Mr. Hunter does not feel that he is ready

to go forward at this time.

THE COURT:  Okay.  In, in what respects, sir?

MR. HUNTER:  Well, I was preparing a memorandum of law.

I don't have---

THE COURT:  I'm sorry.

MR. HUNTER:  I'm sorry.

THE COURT:  I'm gonna need you to --. 

MR. HUNTER:  Sorry.

THE COURT:  Thank you.

MR. HUNTER:  Beg the Court's indulgence.

I don't have my DNA expert that I need here to testify

to this previous State's DNA expert's testimony at my trial.

Also it's more issues that I need to amend.  She said,

when I talked to her on March the 3rd, that she was gon' --

ordering some more discovery, and, when I talked to her on

March 24th, she changed course and said that's (sic) she
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wasn't gonna -- she wasn't gonna ask for a continuance.  But

there's, there's things in my case that, that are

detrimental.

I haven't heard the recorded statement from the victim

at the hospital, which has exculpatory -- may have

exculpatory evidence on it and it's also---

THE COURT:  I thought it was played at the trial.

MR. HUNTER:  No, ma'am.  It was---

THE COURT:  Was it not played at the trial?

MR. HUNTER:  It was redacted.  I never got to hear the

whole, the whole recorded statement and, from Investigator

Griffin's testimony, he said it may be exculpatory evidence

on there pertaining to the description of the suspect.

Also it's other issues in my case pertaining to

prosecutor misconduct and with all the exculpatory

information and fraud upon the Court, Your Honor.

THE COURT:  Is this not stuff that you have set out in

your new memo?

MR. HUNTER:  Yes, ma'am, I have.  But it needs to be an

investigation due to the fact that, the incident report, it

has my name on it and I wasn't a suspect at the time the

incident report was made.  I was a suspect and a person of

interest four days after the crime happened.

And the fact that the solicitor knew and was the

gatekeeper of the whole trial process and they submitted
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those, I was arrested, indicted, and ultimately convicted

with those documents.

THE COURT:  You don't think your name was added to the

incident report later at the end of the investigation---

MR. HUNTER:  Ma'am?

THE COURT:  ---and updated during the course of the

investigation?

MR. HUNTER:  Ma'am?

THE COURT:  You don't think that your name was added to

the incident report as the investigation progressed, sir?

MR. HUNTER:  It's dated April 13th, the same time the

crime happened.

THE COURT:  My fear though is every time we continue

this that you're going to be adding to the application every

single time and at some point we've got to actually have a

hearing and let you have your day in court.

Have y'all retained an expert---

MS. McMAHAN:  No, Your Honor.  

THE COURT:  ---a DNA expert? 

MS. McMAHAN:  I've consulted with two but I have not

retained either one.

THE COURT:  Is there something in your discussions with

the DNA, DNA expert that would warrant hiring a DNA expert?

MS. McMAHAN:  Not with either of the conversations I've

had with the experts I -- judge.
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MR. HUNTER:  Well, I beg the Court's indulgence, Your

Honor.

But under Ard versus Catoe, Catoe, that's cite 372 S.C.

318, and that's a case where a DNA expert refuted what the

State's DNA expert testified to and he hired an independent

expert---

THE COURT:  Uh-huh.  (Affirmative).

MR. HUNTER:  ---and the things that were relayed to the

jury in my trial, they were not -- the jury only was misled

and confused about touch DNA evidence.  It was never given

to the jury that touch DNA is not conclusive evidence of

guilt and it's not DNA evidence demonstrating guilt if it's

a reasonable explanation for its presence.  So, the fact

that the judge -- the jury didn't hear that, that was very,

very unfair to me, Your Honor.

THE COURT:  I'm gonna respectfully deny the request for

a continuance.  I see that it's already been continued at

least once previously and, of course, this was a 2014 trial,

was it -- or at least a 2014 case.  

Was it not?

MS. McMAHAN:  It was, Your Honor.  The investigation

began, yeah.

THE COURT:  So, I'm gonna respectfully deny the request

for a continuance.  At some point, sir, we need to go

forward with your case and, and have some progression in
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your case.

MR. HUNTER:  Yes, ma'am.

THE COURT:  Thank you.

Anything that you want to put on the record, Mr. Jones?

MR. JONES:  Thank you, Your Honor.

Just that Mr. Hunter submitted a set of amended

allegations dated March 26th, 2023.  Those allegations

I've received and I believe I'm prepared to go forward on

those.

Today I received this memorandum of law that appears to

have been prepared by Mr. Hunter himself.  It's

approximately 50 pages and there's accompanying printouts of

a number of cases.  I haven't had a chance to go through

these.

So, I would just ask that, if a continuance -- as Your

Honor has denied the continuance, I would just ask for some

leave to go through these subsequent to the proceedings

today, see if there's anything there that I believe the

State needs to address to protect the record.  And if

there's a, a necessity for a, a future evidentiary

proceeding to address a few of the allegations in here, to

leave the record open for that.  But, otherwise, I believe

we're ready to go forward on the amended allegations as I

received them on March 26th, 2023.

THE COURT:  Okay.  But what I would say is, because we
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have a brand new memo that was just filed -- and this was

filed or this was prepared by your client.

Is that correct, Ms. Shurling?

MS. McMAHAN:  Yes, Your Honor.  I was gonna suggest

maybe if we could make this a Court's Exhibit or maybe an

Applicant's Exhibit just because it -- obviously we've all

just received it today.

THE COURT:  Sure.

MS. McMAHAN:  If we---

THE COURT:  I'm fine to do that.

MS. McMAHAN:  I have no objection to what Mr. Jones is

requesting.

THE COURT:  I, I think that's fair that if there's

something brand new in this memo that we're all just getting

today that the State feels like you need to supplement with

either testimony or additional filings, we'll give you that

opportunity.

MR. JONES:  Thank you, Your Honor.

THE COURT:  Okay.  Ms. Shurling.

No, I'm sorry.  Ms. McMahan.  I have Ms. Shurling in my

head.

MS. McMAHAN:  Judge, Mr. Hunter would like to address

the Court in regards to communications between myself and

him.  Given that it could be attorney/client privileged

information, I would request that it be off-the-record.  He
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says it's for appeal purposes.  He wants it on the record.

But it could involve some attorney/client privileged

information, which is the case, then, as an attorney, it

should be off-the-record because it would be protected.  But

I'm not sure what he's gonna say.

MR. HUNTER:  It's not.

THE COURT:  Okay.  Let's do this.  Let's -- let me hear

what you are about to tell me off-the-record, and then if

you feel like it's something that needs to go on the record,

let me hear what it is first.  I don't want you to

prejudice, prejudice yourself down the road by what you're

about to tell me.

MR. HUNTER:  Well, I just wanted to know that---

(WHEREUPON, an off-the-record discussion was held at

this time.)

THE COURT:  And do we need to have him repeat it?  

(WHEREUPON, there was no audible response at this

time.)

THE COURT:  Okay.  Let's -- don't go into any -- the,

the substance of any discussions that you've had with your

attorney.

MR. HUNTER:  Uh-huh.  (Affirmative).

THE COURT:  But if you want to go ahead and repeat

that, let's go ahead and put that on the record.

MR. HUNTER:  Okay.  I'm stating for the record that we
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didn't have any ineffective (sic) communication.  She's been

my attorney for three years and I haven't even had a

conversation with her no more than 30 minutes.  

It wasn't until she contacted me on March 24th, 2023,

that she said she was starting to amend my PCR in which I

didn't even have all my issues that I wanted her to amend

yet.  The fact that she did that is very prejudicing.  

I just want to protect my Fourth -- my Fifth and

Fourteenth Amendment rights to due process and my Article 1,

Section 3 of the South Carolina Constitution because this is

very detrimental in my case, the fact of (indiscernible)

communication up under the, up under the general standard

rules.  And she can tell you herself that she -- we didn't

have any communication, and under Rule .4, South Carolina

Rules of Professional Conduct, communication, it says, A, a

lawyer shall, Section 1, properly inform the client of any

decision or circumstance with respect to with the client's

informed consent as defined in Rule 1.0(g) required by these

rules.

Number 2.  Reasonably consult with the client about the

means by which the client's objectives are to be

accomplished.

3.  Keep the client reasonably informed about the

standards of the matter.

4.  Promptly comply with reasonable request for
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information.  

5.  Consult with the client about any relevant

limitation on the lawyer's conduct when the lawyer knows

that the client expects assistance not permitted by the

Rules of Professional Conduct or other law.

6.  A lawyer shall explain the matter to an extent

reasonably necessary to permit the client to make informed

decisions regarding the represent -- representation, and, 1,

reasonable communication between the lawyer and the client

is necessary for the client effectively to part -- to

participate in the representation.

Your Honor, the fact that I haven't heard the recorded

conversation, which may have -- which may pertain

exculpatory information, I feel like that is detrimental to

my case before we move forward, and I one -- I would like to

state that for the record, Your Honor.

THE COURT:  Anything that you want to say in response,

Ms. Mc -- McMahan and let me just say also, first, many

times your PCR attorney is not going to raise every issue

that you think is relevant because they have a duty to the

Court to not raise things that do not have any legal merit.

MR. HUNTER:  Yes, ma'am.

THE COURT:  And so it would not help your case if --

let's say you have one really good issue or two really good

issues---
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MR. HUNTER:  Uh-huh.  (Affirmative).  

THE COURT:  ---and you raise 20 issues, and 18 of them

have absolutely no legal merit --

MR. HUNTER:  I got you.

THE COURT:  -- then you are -- you have watered down

now your chances because when the Court sees 18 things that

have absolutely no merit, and then you've buried your one or

two good issues in there, you have really worked to your

detriment as opposed to you have two good issues and those

are the issues that you raised to the Court.

Now, sometimes, as a lay person, it is really hard for

you to discern what is a, a really good legal argument and

what is not a good legal argument.  If you were able to

discern that on your own, we wouldn't have appointed counsel

for you cause you could just do it on your own.

Now, that's not to say that you shouldn't be involved.

You should absolutely be involved.  But if I could cure

myself by looking up stuff on WebMD, I wouldn't need to go

to the doctor's office.  And, of course, I fancy myself a

halfway intelligent person that I can look stuff up on

WebMD.  But I am not a trained physician.  So, I'm gonna

rely on my expertise in diagnosing myself.  I'm gonna go to

a doctor who's had training.

So, again, your attorney can take input from you.  But

she is not going to raise issues that she knows are not
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going to carry the day in your PCR application because those

are going to end up working against you.

But having said that, if you -- if -- anything you want

to put on the record, ma'am, with regard to just

communication between you and---

MS. McMAHAN:  Sure, judge.

THE COURT:  ---Mr. Hunter.

MS. McMAHAN:  This case was a 2019 filed PCR.  I was

not appointed until 2020.  Shortly thereafter I sent

basically what is a general letter I send all my clients

once I get appointed on a PCR.  There was obviously some

communication between February, 2020 and when my first

phonecall with him was August 6th, 2021.

Prior to that phonecall though I had spoken to

Mr. Phillips, Mr. Chehoski, and Ms. Gilreath in July of

2021.  The first phonecall with Mr. Hunter was on 8/6/21.  I

had another one on 8/12/21.  I had another one on 8/24/21.

Then I had one on March 23rd, 2022.  I had one on

April 4th, 2022, and the note from that does say something

about DNA in there.

I had one on September 23rd, 2022.  I had another one

on 3/3/2023.  On 3/10, the private investigator went to see

Mr. Hunter in person at the prison.  And then, on 3/13, I

called for a scheduled appointment that I had to talk to

him.  I was told that they had not act -- they had
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accidentally not scheduled it.  It was gonna be moved to the

21st.  I called on the 21st.  They told me oh, our bad.

We forgot to schedule it again.  It's now moved to the

20th -- to the 23rd -- 24th.  But I also had one with

him on March 3rd.  Well, another conversation with

Mr. Phillips on March 3rd of that year too.

So, to say that I have not reached out to him in any

way is, is -- I find it to be completely inaccurate as well

as I have talked to Mr. Phillips multiple times.  There

are -- I don't have notes from every conversation of that.

But we have been in communication whenever I had any type of

question about this case.

I have also consulted with two different DNA experts

who I did not believe, in my expertise as a PCR attorney,

would be helpful to the PCR.

THE COURT:  Okay.  Thank you.

MR. HUNTER:  Well, Your Honor, I have letters right

here that I wrote her.  She didn't never respond back to me.

THE COURT:  Okay.  If -- are you asking me to relieve

her as your attorney?

MR. HUNTER:  I would like that, Your -- Your Honor.

MS. McMAHAN:  I'm happy to be relieved, judge.

MR. HUNTER:  (Indiscernible).

MS. McMAHAN:  Not a problem.

THE COURT:  So, what's your Plan B?
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MR. HUNTER:  Um.

THE COURT:  Are you appointed or you're retained?

MS. McMAHAN:  I'm appointed.

MR. HUNTER:  I would like another appointed attorney,

Your Honor.  We don't have any -- we, we -- our, our -- we

are two -- we are seeing too far -- like we're, we're not

seeing eye to eye and she's not responding to any of my, my,

my letters.  And for her to tell me that -- she's been lying

to me about the DNA expert because my family spoke with

Doctor Bennett, Your Honor, and he said---

THE COURT:  Okay.  Don't tell me what your expert said.  

Okay?

MR. HUNTER:  Okay.  Well, my family spoke with him and

he said completely different from what she told me.  And the

fact that the things about the -- what the DNA expert can

testify to weren't relayed to the jury.  And the questions

that were -- should of been presented to the DNA expert at

trial weren't.  That is a major factor in my case, Your

Honor.  That is very vital in my case.

THE COURT:  The State have any position?

MR. JONES:  The State's position is -- and, of course,

I'm familiar with Ms. McMahan.  She's represented many

clients in PCRs.  Very effectively in my opinion.

However, it's ultimately -- if Mr. Hunter doesn't

believe that he can go forward with her and wants to relieve
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her, you know, that's -- the State doesn't necessarily have

a problem with that.  However, we would ask that Your Honor

make clear he needs to either relieve Ms. McMahan or defer

to her judgment.  

And if -- I also don't think that there's a need to

appoint new counsel.  Ms. McMahan is perfectly competent and

I -- if Mr. Hunter is not satisfied with her, I don't, I

don't want a situation in which we're (sic) just come back

every term and get a new lawyer for Mr. Hunter because he's

not satisfied with them.  

Oh, excuse me.  Beg the Court's indulgence.

THE COURT:  Sure.

(Pause.)

MR. JONES:  Your Honor, we'd just -- we leave it up to

your discretion whether to relieve Ms. McMahan or not and

whether to appoint new counsel if she is relieved.  However,

if Your Honor declines to rep -- appoint new counsel, we'd

ask that we get Faretta warnings on the record.

Thank you.

THE COURT:  Mr. Hunter, really the worse thing that I

could do for you is to, to grant your motion in all honesty.

The chances of you having any success representing yourself

go way down.

MR. HUNTER:  I would have to represent myself if, if

she's relieved?
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THE COURT:  Well, we'd have to appoint a new attorney.

I, I would not want you to represent yourself.  I think that

would be a very bad idea.  But I'm very reluctant to relieve

her.

You've got a very experienced, effective attorney

representing you whose put in a good bit of time.  We've got

the witnesses here.  We have your, your memorandum that

you've submitted yourself that I'm accepting as a Court

Exhibit.  So, I'd really like to go forward today with your

application.

(WHEREUPON, the memorandum of Mr. Hunter was marked as

Court's Exhibit No. 1 and received into evidence at this

time.)

MR. HUNTER:  With that being said, Your Honor, I don't

see anything that she's submitted to me.  Like I don't see a

memorandum of law that she submitted or anything like that.

You didn't, you didn't, you didn't submit a memorandum

of law you said?

THE COURT:  Well, let's hear the testimony and then

we'll go from there.

MS. McMAHAN:  Your Honor, at this time the applicant

will call Pauline Jones to the stand.

THE CLERK:  Ms. Jones, will you come up here please?

You're gonna come to the right over here.  Place your

left-hand on the Bible and raise your right.  That way, yes,

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1165



    20

Pauline Jones - Direct examination
By Ms. McMahan

ma'am.

                     PAULINE JONES, being first duly

sworn, testified as follows:

THE CLERK:  Thank you, ma'am.  If you would please be

seated in the witness stand.  And once you are seated, if

you'd state your name spelling your last name for the

record.

DIRECT EXAMINATION  

BY MS. McMAHAN: 

Q. What -- what's your name?  

Will you just let everybody know what your name is?

A. Huh?

Q. What's your name?

A. Pauline L. Jones.

Q. And you're Mr. Hunter's mother?

A. Yes.

Q. And do you remember when he got arrested for this, the

first time he got arrested for it?

A. Yeah, I remember when he got arrested.

Q. Okay.

THE COURT:  Ms. Jones, would you mind pulling your mask

down?

I just want to---

MS. McMAHAN:  Your Honor, I'll step out for her---

THE COURT:  I want to make sure that we get your
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testimony for the record.

Q. You okay with me standing here?

A. It doesn't matter.  Yes, stand on this side cause I

can't hear out my ear on this side.

THE COURT:  Yeah.  Hang on just a minute.

MS. McMAHAN:  I'll put this wireless on.  

Well, I need -- she can't hear out of that ear.  So,

I'll have to stand --.

(Pause.)

Q. Okay.  So you're his mom.  

Do you remember at any point, close to the time he was

arrested, him getting some clothes together to donate?

A. Right.

Q. Well, tell me about that.

A. Okay.  It been about probably two or three weeks before

any of this ever happened.  I told him cause he still was

coming and staying at the house.  But he start staying with

his cousin for a while and I told him to come to the house

and clean out some of these clothes out the drawers and

stuff, you know, cause I needed some space for some stuff

and take it -- told him to take it to the Salvation Army.

Q. Okay.  Did he come and clean out some clothes?

A. Yes, he did.

Q. Do you remember how many bags he had with him that he

cleaned out?
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A. I estimate about two.  No more than three.

Q. Of trash bags?  

Were they trash bags kind of full or how big were the

bags?

A. See that what I'm saying.  It probably trash -- the --

it's trash bags.  But see I can't give you exact.  It's

estimate but it wasn't no huge, huge bags.

Q. Okay.  So you said he had about two or three bags of

clothes---

A. No.

Q. ---that he took out?

A. And two -- yeah, in-between two and three.

Q. I got you.

You saw him carry those bags out of your house?

A. Yes.

Q. Did he put them in his car?

A. Yeah, he put them in the trunk of his car.

Q. Okay.  And do you recall how -- and you said it was two

or three weeks before he got arrested that he did this?

A. Yes, ma'am.

Q. Okay.  Answer any questions that Mr. Jones may have for

you.

A. Okay.

MR. JONES:  The State has no questions for this

witness.  Thank you.
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Nathaniel Hunter - Direct examination
By Ms. McMahan

THE COURT:  Okay.  Thank you so much, Ms. Jones.

THE WITNESS:  Okay.  Thank you.

MS. McMAHAN:  Your Honor, Ms. -- can Ms. Jones be

excused?

THE COURT:  Sure.  I have no objection.  

MS. McMAHAN:  Your Honor, at this time the applicant

calls Mr. Hunter.

THE CLERK:  You can sit down if you want and I'll do

that.  

Can you raise your hand for me?

THE WITNESS:  Uh-huh.  (Affirmative).

                    NATHANIEL HUNTER, being first duly

sworn, testified as follows:

THE CLERK:  Thank you.

DIRECT EXAMINATION 

BY MS. McMAHAN: 

Q. Mr. Hunter, did you file this PCR application?

A. Yes, ma'am.

Q. And who were your attorneys that had represented you?

A. Dayne Phillips, Jason Chehoski, and Jael Gilreath.

Q. Who was your appellate attorney?

A. Kathrine Hudgins.

MR. JONES:  Your Honor, could we ask that Mr. Hunter -- 

THE WITNESS:  Oh.

MR. JONES:  -- pull his mask down?
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Thank you.

THE COURT:  Yes, sir.

THE WITNESS:  Uh-huh.  (Affirmative).

MS. McMAHAN:  Yeah.  

Dayne Phillips, Jael Gilreath, and Jason Chehoski is

your trial attorneys?

A. Uh-huh.  (Affirmative).

Q. And you had Ms. Hudgins as your appellate attorney?

A. Correct.

Q. How many -- how long did you have all three of those as

your attorneys?

Did you have any other attorneys before then?

A. Well, I had them since 2014.  Dayne Phillips was my

original attorney.  He went to private practice and then he

came back on my case I think approximately like a year later

I want to say.  Jason Chehoski was appointed to me, I want

to say, 2000 what, '15, '16?  

I don't remember correctly but --.

Q. Dayne was originally as your attorney and then---

A. In the Public Defender's Office.  

Q. Uh-huh.  (Affirmative).

A. Uh-huh.  (Affirmative).

Q. So then he left to go into private practice and then

Jason was appointed?

A. That's correct.
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Q. And then Mr. Phillips came back to assist Mr. Chehoski

at the trial.  

Isn't---

A. And Jael Gilreath.

Q. Yeah.

A. That's, that's correct.

Q. Move a little bit closer.

Okay.  And so how many times would you say that you

have met with your attorney before you went to trial?

A. That's a hard one.  I don't know.  Eight, somewhere.  

Q. Were -- you were in the detention center the whole

time?

A. Yes, ma'am.

Q. Did you have any bond hearings?

A. I had one bond hearing.

Q. Your bond was denied at that hearing?

A. Yes, ma'am.

Q. Did you ever go back up for any other bond hearings?

A. No, ma'am.

Q. Did you ask for any bond hearing?

A. No, ma'am.

Q. And when you and Mr. Phillips first met, what did you

guys talk about?  

Do you remember?

A. Just the case.  Just certain things about the case.
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Things that were -- that should of been in there that

weren't, DNA expert, and things of that nature.

Q. So, when you say things that should of been in there

but weren't, what were those things?

A. Just like the key piece of evidence, which was a cap

that the suspect was wearing at the time of the crime.  He

was basically telling me it wasn't in the incident report.

It wasn't in the search warrant report and the supplemental

report and it was no photographs of it.

Q. And then that -- there was a discussion about that at

your trial, wasn't there, that that wasn't in any of the

search warrants?

A. That's---

Q. Is that right?

A. That's correct.

Q. And there were no photos of it?

A. That's correct.

Q. And, and what kind of conversation did you guys have

about a DNA expert?

A. At the time I didn't know anything about touch DNA.

So, he's basically just said that the DNA expert -- he --

well, first he needed three more things for the DNA expert

to do an analysis so he can do analysis to make sure the

State did everything they did.  

So, after conferring with him again, he said that the
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State looked like they did everything.  Like it checked out.

Well, the State's DNA expert and it checked out.  So, he

wasn't gonna call them to testify.

Q. What did he -- what part was checking out?

A. I guess the swabs, the -- everything that they do, the,

the procedure and protocols as far as DNA testing at SLED.

Q. Okay.  In -- let's just start talking about your trial.

What -- you said you had some issues with the jury pool.

Explain to everybody what your issues are about the

jury.

A. It doesn't seem like it was a cross-section member of

the community.  Majority of the pool was white and every

black juror that was presented the solicitor struck and I

ultimately ended up with an all white jury.

Q. How many black people were called up as possible

jurors?  

Do you remember?

A. I want to say three.

Q. Okay.  Did you have a discussion with Mr. Phillips or

Mr. Chehoski about that at the time?

A. No, I didn't know, I didn't know, you know, anything

about cross-section members.  It wasn't until I started

researching law on my own until I learned about that.

Q. Do you recall if Mr. Phillips or Mr. Chehoski or Ms.

Gilreath did any objections or anything about the striking
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of the black jurors?

A. Yeah.  Mr. Phillips asked for a Batson charge and the,

the State, they did it and I can't remember exactly what was

said.  But I think it was something to the nature of they

didn't -- the solicitor didn't do anything wrong.  Race

neutral -- something about the race neutral thing.

Q. So---

A. Okay.

Q. ---they were telling you that the solicitor had given

you a, a race natural reason for why they had struck them?

A. A race explanation for why they struck them, uh-huh.

(Affirmative).

Q. Did -- was that issue brought up on your appeal?

A. No, ma'am.

Q. Did you ever ask Ms. Hudgins to bring it up?

A. Yes, I did.

Q. Okay.  But it wasn't raised on your appeal, right?

A. It wasn't raised.

Q. And what was the issue -- so there was some pretrial

hearings that you guys had.

A. Uh-huh.  (Affirmative).

Q. What was the issue about the sequestration of the

victim during those pretrial hearings?

Tell the Court about that.

A. It was never any discussions.  There was never any
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discussions.  No one -- like they warned me -- no one warned

me.  Dayne said what I -- whatever they say can't be used --

whatever I say can't be used against me in court and that

was it.  But he never warned me of testifying in front of

the victim.  He never warned me the dangers and consequences

of it.

Q. So, what was the result of you testifying in front of

the victim?

A. I was ultimately allegedly identified.  Well, I was

identified by the victim by my eyes and voice three years

after the crime took place.

Q. Okay.  So, explain that to the Court for me.

How, how were you identified through your eyes and your

voice I think that morning?

A. Well, when I got on the stand, I testified.  Right

after I testified, the victim confided in the victim's

advocate that she recognized me by my eyes and my voice as

the person -- as the suspect who committed the crime and

like -- and, once again, this was three years later when

ultimately it was never an identification at all prior to me

testifying at the Jackson versus Denno hearing.

Q. So, the issue was that, you know, earlier the victim

had given a statement that it was a light skinned black

male?

A. That's right.
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Q. That they were---

A. That's right.  That -- which was corroborated by the

victim's daughter --

Q. Okay.

A. -- whose voice sounded familiar.

Q. Okay.  And then -- but when you get there the

morning -- and you're doing the pretrial motions for this

trial, suddenly she's now identified you just based on your

voice and your eyes --

A. Correct.

Q. -- in court because you were doing a Jackson versus

Denno?

A. Correct.

Q. Okay.  And do you feel that Mr. Phillips or Mr.

Chehoski or Ms. Gilreath did an appropriate job addressing

that with the Court and with the jury?

A. No, they did not.

Q. You want to give some explanation about that?

A. Yes, I actually -- actually it's one of my arguments

for issue number one on trial counsel ineffective for

failing to investigate applicant's right to a Neil versus

Biggers hearing.

Mr. Chehoski, Mr. Chehoski, he applied the wrong case

law.  He argued under State versus Lewis I should be granted

a Neil versus Biggers hearing under -- due to reliability in

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1176



    31

Nathaniel Hunter - Direct examination
By Ms. McMahan

which that was error.  He should of argued that I should of

been granted a Jackson versus Denno hearing due to the

reliability of the indi -- identification.  That alone --

the fact that it was never an identification until three

years after the crime happened, that alone should of

warranted a Neil versus Biggers hearing considering the fact

the sus -- the victim said the suspect was a light skinned

black male whose voice sounded familiar.  Also -- which was

also corrupt -- corroborated by the victim's daughter.

Also, when the victim advocate confided, the judge or

the Trial Court told my counsel and the State to withhold

the victim's identification of the Jackson versus Denno

hearing from the jury, which is also another one of my

issues.  

That alone prejudiced me and it deprived me of my

substantial rights to present a defense and a reasonable

doubt in the jury's mind due to the fact that, when that

happened, my counsel could not, could not question the

victim and ask her are you identifying him now or are you

identifying at the Jackson versus Denno hearing in which

that led to false testimony because, when Mr. Chehoski asked

her, on cross-examination, are she -- is she identifying me

right now as he's surrounded by defense counsel, she said

yes in which that was false testimony and the State failed

to correct that.

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1177



    32

Nathaniel Hunter - Direct examination
By Ms. McMahan

Q. And why was it false testimony?

A. Because that was a lie.  She actually -- and I hate to

use that word.  But she actually testified -- she actually

identified me at the Jackson versus Denno hearing.  

If you go to my trial transcript on Page 224, Line 7

through 14, it will show that and I'm arguing State versus

Collier due to that cause, under State versus Collier -- I'm

gonna go to---

THE COURT:  You said Page 244?

THE WITNESS:  224.  Line 7 through 14.

Q. So while you're looking up that, this also goes into

the whole reason why you felt like you shouldn't of even had

a Jackson versus Denno hearing?

A. Yes, I should of had a Jackson versus Denno hearing on

identification alone.

Q. Just -- okay.  So, you should of had really -- you're

saying no Jackson v. Denno hearing.  Just a Neil v. Biggers

hearing.

A. That's it -- I mean -- say that again.

Q. So you were saying you shouldn't of had a Jackson

versus Denno hearing because otherwise she wouldn't of

ID'd---

A. That's right.  If it was a -- if I would of been warned

about the dangers of testifying I would of never testified

and then ultimately I would never have been identified at
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trial three years later---

Q. Okay.

A. ---or under State versus Collier, 421 -- that's 421

S.C. 426.

MS. McMAHAN:  Judge, I believe I've handed that up.

A. 421 S.C. 426.  

If Mr. Chehoski would of argued that case instead of

the State versus Lewis case, then it was a reasonable

probability I would of been afforded a, a Jackson -- a Neil

versus Biggers hearing due to the fact -- and that Collier

case, if -- the Court's ruled there was no evidence to

support a finding that Kirkman's in-court identification of

Collier resulted from anything Kirkman saw or heard during

the Jackson versus Denno hearing.

However, in my case, there's a strong evidence to

support that the victim's in-court identification of

applicant result -- resulted from everything that she saw or

heard during the Jackson versus Denno hearing, which was

three years after the crime took place and there was

absolutely no identification of me until the victim/witness

advocate -- she witnessed me testify at the Jackson versus

Denno hearing.

Q. Okay.  So, had you had a Neil v. Biggers hearing, would

the outcome of your trial been different?

A. Yes, it would of been different due to the five factors
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of the Neil versus Biggers hearing to determine reliability

of an identification.

1.  The opportunity of the witness to view the criminal

at the time of the crime.

The victim in my case testified that, before we go to

bed -- oh, this is trial transcript Page 341, Lines 9

through 14.  She testified, before we go to bed, I will turn

most of the lights off and leave the hallway light on.  But

I believe, at his point of entry, he must have turned that

light off.  But I'm not certain if the light was on or not.

The lightening (sic) conditions is a very crucial

element of being able to view the criminal crime at the time

of the crime, correct?

Q. Well, I'm asking questions.

A. Oh, oh, sorry.  And the fact---

Q. So you believe that had, you know, whether or not the

lighting would of affected how they would of identified the

person?

A. Correct.  Under U.S. versus Greene.

Q. Okay.  And anything else you want to tell the Court

about that issue?

A. Yes.  Under U.S. versus Greene, 704 F.3d 298, the

Courts ruled that we think the unreliability of the in-court

identification was clear.  First we noted that the witness'

opportunity to view the perpetrator was limited.  The
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parties agree that, given a short period of time, the robber

was in the bank and that he was wearing a long wig and

sunglasses and Bolder had little time in which to observe

him.

The victim's opportunity to view me and the lightening

(sic) conditions rendered her in-court identification of me

unreliable especially considering the fact that the suspect

was wearing a mask.  

Under U.S. versus Greene again, it says, with respect

to the first factor, the relatively short period of time at

issue and the fact that the robber's face and body were

obscured by disguise indicated that Ms. Bolder's opportunity

to view the robber was limited.  So, she wouldn't have been

able to satisfy the first factor in, in the Neil versus

Biggers factor.  

Also the third factor, the accuracy of the witness

prior description of the criminal.

Q. And that's because she said lights being blacked

(phonetic) out?

A. That's right.  That's right.  

MS. McMAHAN:  And, judge, just so you know, U.S. v.

Greene is also included in those --

THE COURT:  Thank you.

MS. McMAHAN:  -- cases I gave you.

In regards to the Jackson v. Denno hearing again
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though, what was the issue with your trial attorneys not

moving to quash your statements that you gave?

A. Say -- can you repeat the --?

Q. The statements that you gave, didn't the investigators

come and ask you for a second statement?

A. Uh-huh.  (Affirmative).

Q. So, what was the issue?  

You had asked for the public defender to represent you

at that time?

A. Yes, I was already -- I had already requested a public

defender I want to say April the 18th --

Q. Okay.

A. -- that Friday.

Q. And then did they allow you to have the public

defender?

A. Uh-huh.  (Affirmative).

They already said they was gonna appoint me one, which

I already had -- my rights of counsel had already attached.

Q. But they continued to try to ask you some---

A. They initiated the contact.  That's right.  Correct.

Q. Did you give a statement at that time?

A. No, I didn't give any statement.

Q. Okay.  

A. Can I go back to this, this factor about the Neil

versus Biggers?
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Q. Oh, sure.  I'm sorry.

A. I got one more.  

Q. Finish your factors.

A. Well, the first investigator's round -- response to the

crime scene was Sergeant Libertini, and the victim told the

suspect -- told him the suspect was a light skinned black

male who voice sounded familiar, like I said, which was

corroborated by the victim's daughter.  Under State

versus -- while the crime was fresh in both of the victim's

minds.  That's under State versus Johnson, 318 S.C. 372.

A person in fear for his life presumably has a more

accurate degree of attention to its surrounding than the

mere passerby.  The victim's first identification of me as a

light skinned male was, in fact, accurate and reliable due

to the fact that the first identification was corroborated

by the victim's daughter who was also a victim of the crime.

Furthermore, Investigator Thomas Griffin testified on

cross-examination that Sergeant Libertini relayed to him by

phone that the suspect was a light skinned black male and

that's on trial transcript Page 562, Lines 10 through 23.  I

want to make Sergeant Libertini's notes as a Court's Exhibit

today.

Q. Well, we don't have Mr. Libertini here.

What particular about his notes did you want to

address?
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A. That the fact that it says that the suspect was a light

skinned black male.

Q. That was testified to.

A. Okay.  Yeah, that's was -- that's -- okay.

Under the totality of the circumstances, the victim's

in-court identification was unreliable in comparison to her

first identification of the suspect as being a light skinned

male considering I am a very dark skinned male.  Told

individual -- re -- reliability is the lynchpin in

determining admissibility of the identification testimony

and that's under State versus Moore, 343 S.C. 282.

And the last factor that she wasn't able to overcome

was five, length of time between the crime and the

confrontation.  The amount of time between the crime and the

confrontation was three years.  Four days after the crime I

was arrested and the investigator spoke with the victim to

see if the victim knew applicant and the victim responded

no.  That's also in my notes.

Could I make that a Court's Exhibit being the fact that

that wasn't testified to and that was never even brought up

in trial?

Q. So, it was never brought up in trial.  It's already --

we already know that.  Your trial transcript's already part

of the record.  So --.

A. Okay.  A photo lineup was given and the victim could
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not identify me also four days after the crime, which makes

it very unlikely that the victim could identify me three

years later.  The victim's in-court identification three

years after the crime took place created substantial

likelihood of irreparable misidentification and

unreliability.  Length of time between the crime and the

confrontation weighs against reliability of the testimony.

The Supreme Court, in Neil versus Biggers, stated that

a lapse of even seven months before the crime and

identification would be a seriously negative factor in most

cases.  Here, the three years between the crime and the

confrontation is an unquestionably lengthy period of time

that must weigh against reliability.  The three years

between the crime and the confrontation is a very crucial

timeframe that weighs against the memory and accuracy of the

victim's in-court identification.

Q. Okay.  So, the argument is had Mr. Chehoski adequately

argued for a Neil v. Biggers hearing using State v. Collier

instead of State v. Lewis that you would of had a Neil v.

Biggers hearing.  You would of been able to prove these

factors that she was not a reliable identification witness

and then, therefore, the outcome of your trial would of been

different?  

A. That's correct.

MS. McMAHAN:  Okay.  Judge, that also goes to
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Subsection F on the amended application.

Also, did -- wasn't there an issue about a photo lineup

was requested?

A. That's right.  Correct.

Q. Talk about that for me.

A. In the notes, Investigator Tom Griffin, he went to the

hospital four days after the crime, and, on the second line

of those notes, it says went to the hospital to see if

victim knows him.  Right beside that it says negative.

So, that means the victim was showed a picture of me or

either a phone lineup because they couldn't identify me.  A

couple lines down later -- a couple lines up under that it

says photo lineup request sent with a check beside it.  So,

that means a photo line-up request was sent.  

So, if the victim could not identify me four days after

the crime, I find it very unlikely that they can come to

court three years later and identify me by my eyes and my

voice.  It just very, very, very unlikely.

Q. Do you feel like your attorneys adequately addressed

that during trial?

A. They didn't.

Q. Okay.  So, how -- what example -- what are some points

that they did not address with the victim that they should

have during her testimony?

A. Well, they should of asked her about the light skinned
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black man, what happened to this light skinned black man

cause that was very vital in my -- and, and they should of

made those notes Court's Exhibits so the jury could have

deliberated on them.  They should of submitted those notes

into evidence.  The jury could of deliberated on them.  It's

different from the jury hearing testimony about it and being

able to deliberate on it.

Q. You mean the notes of officer (indiscernible)?

A. That's right.  That's correct.

Also, we couldn't ask her about she -- the, the first

time in-court identification because a Neil versus Biggers

hearing doesn't apply to an in-court -- a first time

in-court identification.  The problem with my case is her

identification of me and what she testified to at trial was

not a first time in-court identification.

The first time in-court identification was the pretrial

identification at the Jackson versus Denno hearing, which

that's another reason why I should of been granted a Neil

versus Biggers hearing because the, the, the, the -- my

counsel could not question her about that because the judge

had ruled to withhold it from the jury.

Q. And did your appellate attorney bring up that issue---

A. They didn't bring it up on---

Q. ---when the judge said, said they couldn't bring it up?  

A. They didn't bring it up.
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Q. Okay.  And What else -- is there anything else that

she -- they should of adequately addressed with her during

her testimony?

A. They should of asked her about the photo lineup.  They

should of asked her about the photo lineup.  I got these

handcuffs on.  I can't, I can't really like --.

Q. Was -- did they accurately cross-examine her about the

fact that she didn't know who it was at the hospital when

she gave that statement?

A. Right.  They didn't -- well, they didn't actually --

they didn't question her anything about that.  The

cross-examine of -- cross-examination of the victim was very

limited and he just informed me he didn't want to -- well,

Mr. Chehoski informed me he didn't want to question her too

much cause he didn't want to make her seem -- I guess he

didn't want to badger her in front of the jury being that

she was a victim.

But he also has a duty to represent me to his fullest

extent.  I'm a client who's (sic) has my life on the risk --

on the line and he should of thoroughly cross-examined her.

Q. Was there also an issue with like the daughter's

testimony and pointing out only one gun versus another gun?

A. That's right.  That's correct.  The victim told

Investigator Griffin, which is in the notes also, that the

sister -- the, the, the gun was a silver gun.  She even
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circled in my discovery over there -- I mean if I can

show -- if you can get it for me?  

She even circled a silver gun.

Q. It's part of the -- it's part of the discovery.

A. Oh, okay.

Well, she even circled the silver gun saying the gun

was silver.  The problem with that is the solicitor got in,

during her closing arguments, she relayed to the jury that

the gun was black and that's completely inconsistent with

what, what the victim -- it should be -- it's in the big

envelope that -- yeah, that one.

The problem with that is the victim testified -- I mean

the -- it's in the testimony I want to say that the, the,

the gun was silver.

Q. This was what you're talking about?

A. Uh-huh.  (Affirmative).

That's the, that's the gun.  That's her signature right

there and that's the gun that she circled.

Q. Okay.  But she only circled one gun, right?

A. Correct.

Q. How many guns were -- did they determine were used in

this particular incident?

A. Well, the State testified and the State, in their

closing arguments, told the jury that it was a gun -- the

Glock was used in the shooting.  But the State's ballistics
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expert testified that it could of came from five different

guns and that wasn't related to the jury.  So the jury was

misled.

Q. The five different guns would of been the type of

ammunition that was found only came back to be used as five

different types of weapons.  

Correct?

A. Correct.

Q. Okay.  But that was not addressed --

A. That was not addressed in---

Q. -- addressed adequately, right?

A. That, that wasn't addressed either.

Q. So, your attorneys never said well, what other five

guns?

A. That's right.  They, they never could -- the only thing

that was relayed to the jury was a Glock was used, a .40

caliber Glock was used in the crime.  That's the only thing

that was relayed to the jury, which misled the jury once

again.

Q. Let's go back to the DNA again.  So, one of the issues

is that the chain of custody on the DNA wasn't adequate.  

What did you want to tell the Court about that?

A. The problem with Sergeant Bramlett's testimony at the

Schmerber hearing, he testified that it was a picture of the

cap with the touch DNA.  What -- that was the last key piece
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of evidence in.  The fact that he testified that it was a

cap, Sergeant -- Investigator Neel testified that it was not

a picture of the cap and that's on -- I need my notes.

Q. So, at the Schmerber hearing, which that trial

transcript -- that transcript's also already a part of the

record.

A. Uh-huh.  (Affirmative).

Q. So, at the Schmerber hearing, Investigator Bramlett

gets in there and, and says that there's a photo of this hat

--

A. Uh-huh.  (Affirmative).

Q. -- that the DNA -- a sample of DNA was able to be taken

off of?

A. Correct.

Q. But Investigator Bramlett then dies, right?  

A. Correct.

Q. So, then the other investigator, during your trial,

testifies that what?

A. It's not a picture of a cap.

Q. And says that there was no -- it wasn't listed on the

search warrant or anything about it?

A. It's not in the search warrant return, the incident

report.  It's no picture of it in, and under the West

Columbia guidelines, photograph of indoor crime scenes, it

states that you must take a picture of every crime -- you
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must take closeup pictures of every piece of evidence in

which the cap was not, was not a picture of the cap.

Q. So, because this cap was not listed on the search

warrant return, would -- had a photo of it taken or

anything, the allegation is that the chain of custody can't

be established for the nylon cap, right?  

A. It can't be established due to the fact that the person

who handled it, he passed away before trial.  The person who

collected it passed away before trial, which means that he

couldn't testify.  The first person he gave it to, Ms.

Ottenbaucher (phonetic) at the West Columbia Police

Department, the evidence, evidence custodian, she also

didn't testify.  The person she gave it to at SLED, Amy

Stephens, the first person that she gave it to at SLED, she

also didn't testify.

Q. And Ms. Hudgins didn't raise that issue on appeal

either?

A. And it was objected to.  We even did a suppression

motion and she still didn't raise it on direct appeal.

Q. Okay.  And, and the Schmerber issue, one of the other

issues you had with that hearing was that Mr. Phillips had

asked for a continuance?

A. Correct.

Q. Tell the Court about that.

A. Well, we asked for a continuance so we can get all the
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necessary, necessary materials to, to give me a defense, you

know, to make sure my Fifth and my Fourteenth Amendment

rights weren't violated.  He said he needed some more

discovery, some things, and we also didn't have a DNA expert

also to testify and make sure everything was right.  By that

time we hadn't consulted with a DNA concert -- expert yet.

And so it was a lot of things that we needed before

that Schmerber hearing took place.  But the judge ruled this

is just a probable cause hearing.  He even crossed the -- he

even limited the cross-examination.  When Mr. Phillips try

to go into certain questions, he limited the

cross-examination saying this is just a probable cause

hearing.  It's not a full blown trial.  So, we can't address

certain issues.

Q. So, that didn't allow you guys to present an -- a

rebuttable expert at the Schmerber as to why they shouldn't

of been allowed to get a sample of your DNA?

A. Correct.

Q. Was that issue raised on appeal?

A. No.  No, ma'am.

Q. But your attorneys had asked for a continuance to

request all this time in order to do that?

A. Correct.

Q. And did you think that your attorneys adequately

cross-examined Investigator Bramlett during that Schmerber
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hearing about whether or not the --

A. No.

Q. -- nylon cap---

A. No, he---

Q. ---was photographed?

A. No, he didn't because he had discovery and he, he, he

saw -- he had discovery and he saw that it wasn't no picture

of the cap in it.  So, being that he was my trial counsel,

he should of saw that and he should of questioned him about

that.

Q. Okay.  And so would you say that was a, a Franks v.

Delaware sort of situation that you were --?

A. Uh-huh.  (Affirmative).  

Yeah, Franks versus Delaware.

Q. And was there an issue that someone from West Columbia

also didn't come testify about the chain on the DNA?

A. Ms. Ottenbaucher, the evidence custodian.  She's the

person that Bramlett submitted it to in evidence.

Q. But she never came to testify, right?

A. That's correct.

Q. Was there someone from SLED that didn't show up to

testify too?

A. Amy Stephens.  She didn't testify either.

Q. And did your attorneys object to that chain of custody

as being inadequate?
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A. Correct.

Q. Did your appeal attorney raise that issue?

A. No, she didn't.

Q. Did they ever have a conversation with you about the

Fifth Amendment right against self-incrimination?

A. No.

Q. What can you tell the Court about that?

A. They never warned me any consequences of testifying in

the presence of the victim.  They didn't sequester the, the

victim due to be removed from the courtroom considering the

fact that it was an in camera hearing and she wasn't

testifying.  No one was really suppose to be in the

courtroom but me and my attorneys and the solicitor

considering the fact that it's an in camera hearing for a

reason out of the presence of the jury.  But no one ever

gave me any warnings about testifying out of the presence

in -- testifying in the presence of the victim.

Q. And this is during the Jackson versus Denno hearing,

right?

A. This is versus -- in the Jackson versus Denno hearing.

Q. So, they never had a conversation with you like hey,

the victim will be there, may hear you talk and all that?  

They never talked to you about that?

A. They never talked to me about any of that.

Q. Is there anything else you want to tell the Court about
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that issue?

A. Yeah, I'm looking for it now.  Give me -- let me check

it.

Oh, I know where it's at.  Wait.  Yes.

Oh, yeah, I mean that ultimately led to me being

identified in court and that identification was used against

me as direct evidence when there was never identification.

Q. So, if you had been warned about the fact that the

victim was in there and may be able to identify you, you

wouldn't have (indiscernible) in here?

A. I would not have testified at all.

Q. Okay.  What was the issue about your trial attorneys

with the touch DNA expert and how they inadequately

cross-examined the State's DNA expert about it?

A. Because, from doing my research, under State versus

Phillips, and that is -- let me find it.

MS. McMAHAN:  And it's also included, Your Honor.  It's

430 S.C. 319.

A. Yeah, 430 S.C. 319.

Okay.  And Weldon versus State.

Well, where that's Weldon versus State?

It's -- where is it?  

Where is it?  

Where is it?

MS. McMAHAN:  That's 436 S.C. 69.
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A. Yeah, 436 S.C. 69.

Q. Okay.

A. Touch DNA is not conclusive evidence of guilt.  It only

proves that at one point in time I owned the cap.  It does

not say that I was at the crime scene in which the solicitor

related to the jury.  It's not -- touch DNA is not evidence

demonstrating guilt when it's a reasonable explanation for

its presence.

What I told in -- law enforcement that I gave those

clothes away, and the fact that it was a major contributory

and a minor contributor to the DNA, that was a reasonable

doubt in itself to where I should not have been really

arrested.  I mean I, I could of got questioned.  But once

they saw it was nothing else, that was the only evidence at

the crime scene that linked me to the crime scene.

There was multiple pieces of evidence.  There was hair.

There were fingerprints.  There was nothing else linking me

to that crime besides that cap.  And I told them a

reasonable explanation for why my DNA was on that cap.  The

fact that it was -- I was a major contributor and a minor

contributor was not enough for reliable interpretation.

Q. Well, let's talk about it for a second.

So, the reason was essentially what your mom testified

to earlier, right?

A. Uh-huh.  (Affirmative).
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Q. And what was that, that you had taken some clothes?

A. I gave some clothes away to the thrift store and which

I always do that every year anyway.  It's just I did it

earlier this year because she was getting her house

remodeled.  But I also gave some to some drug users, which

was testified to by Investigator Griffin, at the store up

the street.

So, it's a reasonable probability that someone else

committed this crime.  But that was never related to the

jury to put reasonable doubt in the jury's mind.

Q. So, your attorneys didn't address that like in a

closing statement or on cross or anything like that?

A. They never addressed it.

Q. Okay.  And, and then what was the issue with how they

didn't adequately cross the State's DNA expert about it?

A. Because they just asked the State -- just the State's

DNA expert about secondary transfer and transferring DNA for

surfaces in which that had absolutely nothing to do with my

case.  That had no bearing on my case at all because we

weren't saying anything about something being transferred.

We were saying about it being left in the clothes, about the

DNA being left in the clothes or the cap that was left at

the scene.

It was not -- everything that they asked the, the, the

touch DN -- I mean the touch DNA expert at trial had no
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bearings on my case because I'm not -- I didn't dispute that

the DNA was mine.  I'm not saying the DNA wasn't mine.  I'm

saying the cap was not mine at the time of the crime being

the fact that the SLED's DNA expert testified that you can't

say -- she can't be positive how long touch DNA stays on a

surface.  She can't be positive when this -- the touch DNA

got on a surface and she can't testify as to how long it

stays on there.

So, with that being said, that was the argument.  So,

for all the questions that they asked the touch DNA expert

really had no bearing on my case.

Q. Okay.  Because she was saying she couldn't testify --

she couldn't say how long touch DNA could stay on a -- on an

article of clothing?

A. Uh-huh.  (Affirmative).

Q. What was the issue with the timeframe exhibit that

wasn't allowed into evidence --

A. Well---

Q. -- with the (indiscernible) you're talking about?

A. ---Jill Sparks, who was the Sprint custodian, she

testified that it was no phone activity between 1:00 and --

at 1:00AM and 5:00, 5:00AM during the timeframe of the

crime.  My DNA -- I mean my cellphone expert and the State's

expert, they got together because my expert said that --

Chris Watkins said that it was actually phone activity at
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twelve, two, and three o'clock, which makes it possible for

me to be committing the crime and using a phone at the same

time.

The problem with that is, when they got -- when -- the

State's expert, he didn't look at the thing that my expert

was looking at.  So, when they got together, they came to a

conclusion that they needed more time to find out what

actually happened.  

So the fact that -- the judge never let them come to a

conclusion.  He just ultimately ruled the timeline between

1:00AM and 5:00AM inadmissible.  But, by that time, Jill

Sparks had already testified in front of the jury that there

was no activity on the phone and no one gave the jury a

curative instruction concerning that.

Q. Well, your attorneys didn't say hey, judge, we need a

curative instruction to tell the jury that you're to

disregard the testimony about the time --

A. Correct.

Q. -- about the phone being off essentially for lack of a

better term, which means--- 

A. Correct.

Q. ---(indiscernible) that Ms. Sparks had already said --?

A. Correct.

Q. Okay.  And so the judge didn't give one and your

attorneys didn't ask for him?
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A. They didn't ask for one.

Q. And that was already---

A. Also---

Q. ---out in testimony and the jury'd already heard it?

A. The jury already heard.

Q. Okay.

A. To further muddy the waters, in closing arguments, the

solicitor relayed to the jury -- I, I need my other papers

so I can get all my page numbers.  

Can you give me -- so that way I get these page

numbers.

Q. Is it this one?

A. Hold on.  Memorandum of law.

Q. This one says argument and motion.  

A. Hold on.  Memorandum of law.  

Yeah, here.  I got these handcuffs on.  It's kind of

hard though.

Okay.  Okay.  Yeah, Page 1022.  Lines 1020 -- I mean

Lines 22 through 25.  Page 1023, Line 1.

The solicitor told the, the jury that it was no

timeline -- it was no phone activity during -- between

1:00AM and 5:00AM during the timeframe of the crime.

Q. That was in their closing arguments?

A. That was in the closing arguments at which the judge

had already ruled it in -- inadmissible.  The, the judge
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ruled the timeline from 1/85 -- 1:00, 1:00AM to 5:00AM

inadmissible on Page 969, Lines 1 through 25, and Page 970,

Lines 1 through 2.

Q. So, so you're talking about again Ms. Sparks testifying

that there was no act -- cellphone activity work between

that time period, the judge then saying hey, well, we're,

we're not gonna get into that.

A. Uh-huh.  (Affirmative).

Q. We're just -- we're not gonna address the issue about

there's no activity.

A. It's too confusing for the jury.

Q. But there was no curative instruction to the jury

saying hey, don't talk about this?

A. That's right.

Q. Instead the solicitor brought it up in closing anyway?

A. That's right.  And my trial counsel---

Q. Okay.  And there was no objection?

A. ---failed to object -- that's right.  No objection.

Q. So, while we're talking about the closing, there were a

couple other things that you -- you'd say that your trial

attorney should of objected to and didn't?

A. Uh-huh.  (Affirmative).

Q. And one was a reference to gloves and how -- and DNA on

Page---

A. Uh-huh.  (Affirmative).
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Q. ---1020, Line 3 through 13?

A. Yeah.  Uh-huh.  (Affirmative).

Q. And talk -- tell the Court about that.

A. And also on Page 1027, Line 16 through 18.  The

solicitor referenced to gloves four times.  She relayed to

the jury that the suspect came prepared.  He came in all

black.  Don't think for a second that he wouldn't come in

with gloves.

It was no evidence in the record to support that the

suspect even had any gloves on.  The victim never testified

that the suspect had any gloves on him and that's another

one of my issues.

Q. Officers never put it in your search warrant return or

anything that any gloves had been found---

A. Correct.

Q. ---or anything like that?

A. Correct.

Q. So, no testimony about gloves had ever been discussed

during any (indiscernible)?

A. Correct.  That was prosecutor improper comments during

closing argument.

Q. Okay.  Okay.  And, and what else?  

Was there a reference to dreads also?

A. Yeah.  She, she told just -- on Page 1020, Line 1

through 2, she told the jury that he had his dreads tucked
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down in the back of that shirt.  It was never any

evidence -- even after the struggle they said happened, the

victim, she never said that the suspect had dreads even

after they say a hoodie was ripped off.  No one ever said it

was clothing up under a hoodie or anything.  It was no

evidence there in the record to support that.  So that was

also improper comments again by the solicitor.

Q. No one had ever referenced in the trial about any

dreads or anything ever being tucked into a hoodie or

anything like that?

A. That's correct.  Trial counsel also failed to object to

that too.

Q. Okay.  And what was the issue about being seen in the

car that they talked about?  

A. Well, she said -- I was trying to sell my car and she

referenced that to the jury.  Page 1019 and Lines 1 through

7.  

She said what is he worried about, someone seeing him

in the car?  

What is she worried about?  

He's trying to disassociate himself with that vehicle.

The car -- my car had no bearings on the case

whatsoever.  There is no evidence in the record to support

that my car had anything to do with this case.  No one said

anything about a car at the crime scene.  No one said my car
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left my house that night or anything.  The solicitor

improper comments also misled the jury once again without

any objection from my trial counsel.

Q. Okay.  Is there anything else in closing that your

attorney should of objected to?

A. Yes, the black gun on Page 1026, Lines 15 through 25.

Q. And that was because what?

A. Because there was no black gun in evidence.  It was

never any proof that the gun was black.  The victims right

here in -- on Page 563 and Lines 4 through 14, the victim

told Investigator Griffin that the gun was silver.

Q. They circled a gun that was---

A. And they circled it.

Q. ---partially silver.  

Is that correct?

A. Correct.

Q. Okay.  And let's just go back a little bit back to the

DNA expert.

Were -- was there a problem that your attorneys didn't

object to the State's witness being brought by it -- as an

expert?

A. Correct.

Q. And did they object to her -- that?

A. No, they didn't object.

Q. And then let's go back to closing just for a little bit
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here.  So there were a couple things that your trial

attorneys didn't argue at closing.

So one was that what, that you owned the black cap at

some point but didn't at that time of the incident?

A. Correct.

Q. And that they -- the unbelievable situation about how

the victim could solely identify you three years later at

trial?

A. Correct.

Q. And that there were multiple guns that could match that

ammunition that was found, not just that one gun?

A. Correct.

Q. Okay.  So let's talk about Ms. Hudgins and some of the

issues you had with her as your appellate attorney and then

we'll go back to any other issues you have to talk about.

A. Okay.

Q. So one of them was that she didn't raise a Batson issue

on appeal and that she -- the custody of the DNA.  

What are your other issues that you thought Ms. Hudgins

should of raised on appeal that she didn't?

A. She should of raised the directed verdict motion.

Q. Okay.  And why is that?

A. Cause it was two pieces of evidence that convicted me

and that was the touch DNA evidence and the unreliable,

tainted identification.
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Q. Okay.  And those were preserved and she didn't raise

them on an appeal?

A. No, she didn't.

Q. She -- what other issues?

A. She's suppose to file a writ.  She didn't read -- she

argued the photographs -- she put that photographs in direct

appeal.  But she didn't argue it right.  She didn't even

explain to the appellate court how it prejudiced me.

Q. Which, which ones are you talking about?

A. The photographs -- when I first got arrested, they got

the phone and they said it was some pictures of me with --

it was some pictures in the phone with me holding some guns.

So, the solicitor referenced those guns to the jury.  He

said we searched Mr. Hunter's phone and in those -- in that

phone we find pictures of that .40 caliber Glock.  And, my

lawyers, we asked for a mistrial cause, you know, duties,

improper comments because the judge hadn't ruled on the

photographs yet.

Ultimately, later on, down the line, the judge ruled

the photographs inadmissible, too far removed from the

crime.  But, by that time, the solicitor had already

referenced to the jury the photographs.

Q. So there was that issue, the mistrial request that---

A. Uh-huh.  (Affirmative).

Q. ---wasn't argued?
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A. You know -- I mean she argued it.  But she argued it

wrong because they said did -- she didn't prove how it

prejudiced me and she didn't even use U.S. versus Maddox,

Maddox, U.S. versus Smalls, which are landmark cases due to

the improper comments during opening and closings.

Q. Did -- you said that Ms. (indiscernible) asked for a

mistrial.  

Did they ask for a curative instruction since they

weren't allowed to be admitted into evidence later on for

the jury?

A. I want to, I want to say they asked for a curative

instruction.  I can't be sure.  I can't be sure.  I would

have to look at my notes.

Q. Okay.  But if it's in the transcript that they asked

for it --

A. Uh-huh.  (Affirmative).

Q. -- they asked for it?

A. Uh-huh.  (Affirmative).

Q. What about -- what else with Ms. Hudgins that you

thought she should of raised that she didn't raise?

A. She should of raised the improper comments that were

not objected to.

Q. Okay.

A. She should of raised, like I say, the chain of custody.

She should of raised --.
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Q. Did she talk about their voice identification in the

appeal?

A. No, she didn't talk about the voice identification.

That was objected to also.

Q. You talked about a writ earlier.  

Do you mean that she should of filed a petition for a

writ of certiorari so the Supreme Court could review that?

A. That's correct.

Q. Okay.  Anything else about Ms. Hudgins that you wanted

to address that you felt that she didn't do correctly --

adequately?

A. Oh, the third issue with my appeal.

Q. The one that she did raise?

A. Yeah, she did raise the text messages as hearsay.  The

Appellate Court ruled that -- they agree with me that, that

they were not business records.  But they, they ruled

incorrectly when they said the text messages were, were used

to, to show the relationship between me and my cousin,

Taneshia Taylor, in which that was already established

during the trial.  So, it was no need for them to rule upon

that in the trial court -- I mean in the appellate court.

Q. And the appellate court were saying there weren't

issued to show -- to prove the truth of the matter asserted

other than just that you and Ms. Taylor were related---

A. Correct.
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Q. ---and had communication with each other?

A. Correct.  That was already established.

Q. And you felt that Ms. Hudgins should have taken that

issue further?

A. Correct.

Q. Okay.  Anything else with Ms. Hudgins?

A. I think that's it.

Q. What other issues did you want to raise about your

trial attorneys?

A. Wait.  Let me get it.  Oh, my God.

Trial counsel were ineffective for failing to sequester

the victim to be removed from the courtroom for the Jackson

versus Denno hearing.

Q. We talked about that.

A. Oh yeah.  Trial counsel was ineffective for failing to

vigorously cross-examine the State witness at the Schmerber

hearing (indiscernible) trial testimony.

Q. And that was because Investigator Bramlett said there

was a photo of the cap but there really wasn't, correct?

A. Uh-huh.  (Affirmative).

Trial counsel was ineffective for failing to request a

photo lineup of applicant to be included in the applicant's

discovery.

Q. And that was in relation to the notes from the West

Columbia officer saying requested a photo lineup.  
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But you had never seen one from Mr. Phillips or Mr.

Chehoski or Ms. Gilreath, correct?

A. That's correct.  Trial counsel -- oh, yeah, they was

ineffective for failing to call a touch DNA expert at trial

to explain the complicated concepts of touch DNA.

Q. We just -- remember, we discussed that a little bit

earlier.

A. Did you, did you discuss the failing to object to

solicitor improper comments during closing arguments?

Q. Yes, we discussed that.

A. Okay.  Yeah, those are it.

Q. Anything else that you want the Court to know today?

A. Uh-huh.  (Affirmative).

It's other issues that I'm raising that---

Q. Okay.

A. ---I want to -- I mean -- well, I'm gonna amend my---

Q. That are in your memorandum?

A. Yeah.  Well, no, some that I'm still amending.

Q. Okay.

A. I still got some issues that I'm still amending.  So I

want to speak on them and also they'll be preserved --

Q. Okay.

A. -- just in case, you know, Your Honor don't rule in my

favor.

Q. What are those issues?
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A. The prosecutor engaged in prosecutor misconduct in

violating the Rules of Professional Conduct.

Q. Okay.  So how -- explain how that is --.

A. The incident report with my name on it, that was a

false documentation because -- that was a false document

because I was not a suspect at the time of the crime.  I

wasn't a suspect until four days later and under Uniform

Crime Reporting Rule 73-30 under South Carolina Code of

Regulations, it states -- where is it?

Wait.  Let me find it.  Let me find it.  I got it right

here cause I know I had it.  I had it here.  73-30.  I got

it wrote -- written down.  So, oh, here we go.  Yeah.

Q. So, let me just -- before you get -- judge, this is

South Carolina Code of Regulations 73-30.  This falls under

SLED.

A. Uh-huh.  (Affirmative).  

Uniform Crime Reporting and it's due to the incident

reports.  Every law enforcement agency must send SLED a copy

of each report made by any officer during the performance of

his duties in responding to reported criminal violations

within the jurisdiction of that agency.  Reports must be

sent to SLED regardless of the degree of seriousness of the

reported criminal activity.

The reports must be recorded on standard forms approved

by SLED commonly referred to as incident reports.  Reports
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must include, to the maximum extent possible, details of all

offenses investigated by officers, whether actual or

unfounded, to include follow-up investigations, reports of

property recovered, changes in the status of any case, and

other similar comments.

Sworn statements of witnesses need not be sent to SLED.

However, information gathered from such statements should be

transmitted to SLED if it changes or clarifies the status of

classification of a prior report.  Every law enforcement

agent must send SLED a copy of each arrest document made by

any officer, jailor, or other official.

Q. Okay.  

A. Now---

Q. So, is the issue -- what's the issue with that then --

that --?

A. The issue with that is the first original incident

report that contained -- that pertains to the light skinned

black man, where is that incident report because you're

seeing right here in the rules it says each agency must send

each, each report made by any officer.  

Sergeant Libertini was the first officer at the scene

and he doesn't have a report.  It's ironic that the report

that was made has my name on it, which I wasn't a suspect at

the time of the crime.  So, I just want to know -- it should

of been an investigation into this because all of that falls
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up under the Sheriff's Department and the prosecutor.  

So I just want to know why my name is on a in --

incident report in which it should not have been.  That

lit -- that really is a false document and I have a issue on

that --

Q. Okay.

A. -- and it's, it's issue number seven and it states the

prosecutor failed to investigate the incident report that

had applicant's full name on it that is dated April 13th 

and I wasn't a suspect until April 17th.

Q. Did your, did your attorneys address that with the

prosecutor?

A. No, they never did and there was no reasonable

explanation for investigator to include applicant's name on

the incident report when it was made based upon the fact law

enforcement had no knowledge or information pertaining to me

whatsoever when the incident was reported.  The prosecutor

malfeasance prejudiced by me by violating my Fourteenth

Amendment right to due process when the State used the

incident report to arrest, indict, and convict me.

Under Rule 407, South Carolina Rules of Professional

Control Conduct, Rule 8.4, it is professional misconduct for

a lawyer to, A, violate or attempt to violate the Rules of

Professional Conduct, knowingly assist or induce another to

do so or do so through the acts of another.
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B.  Commit a criminal act that reflects adversely on

the lawyer's honesty, trustworthiness, or fitness as a

lawyer in other respects.

C.  Commit a criminal act involving moral turpitude.  

And, D, engage in conduct involving dishonesty, fraud,

deceit, or misrepresentation.

Q. So, is it then that there's prosecutorial misconduct in

violation of the Rules of Professional Conduct in that they

provided an incident report with your name on it when you

had not been the suspect at the time that the original

incident report was created?

A. Correct.

Q. Okay.  What other amended issues do you have?

A. Well, it's more to this right here cause --

Q. Okay.

A. -- the, the prosecutor also had withhold -- withheld

exculpatory evidence.

Q. What exactly was that?

A. That was -- oh, the original incident report that they

already spoke of that.  They, they held the incident report.

The, the original report, I never got a copy of that and

that was exculpatory material.

Q. You never got a---

A. And the---

Q. ---copy of the lineup either, did you?
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A. Right.  I never got a copy of that lineup.  But that

falls under Gibson versus State and that's 334 S.C. 515 and

in spec -- and it in -- cites in specific requests and

general or no requests situations, favorable evidence is

material and constitutional error results from its

suppression by the government if there's a reasonable

probability that had the evidence been disclosed to the

defense, the result of the proceeding would have been

different.

Also -- under that issue also is prosecutor's conduct

violated the Rules of Professional Conduct.

Q. So how so?

A. Rule 407, South Carolina Appellate Court Rules 3.4(d),

failing to make a diligent effort to comply with the

discovery requests of an -- opposing a party and Rule

3.8(d), failing to make a timely disclosure to the defense

of known evidence or information that tends to, to negate

the guilt of the accused or mitigate the offense, Rule

8.4(a), violating the Rule of Professional Conduct, and

8.4(e), engaging in conduct that is prejudiced to the

administrator of just -- to the administration of justice.  

The prosecutor all vio -- also violated the following

rules for Lawyer Disciplinary Enforcement, Rule 4.3, South

Carolina Appellate Court Rules, Rule 7(a) by -- Section 1,

violating rules regarding professional conduct of lawyers,
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Rule 7(a), Section 5, engaging in conduct tending to pollute

the administration of justice or bringing the legal

profession into disrepute, and Rule 7(a), Section 6,

violating the oath of office taking upon admission to

practice law in this state.

Q. And what exactly was it particularly that the

prosecutors did to violate those rules?

A. For one, they hid the original incident report with the

light skinned black man.  For two, they put my name on the

incident report.

So my question is what was relayed to the Grand Jury to

get an indictment because obviously touch DNA is not enough

cause it's not conclusive evidence of guilt.  It's not

evidence that you commit a crime.  It does not place you at

the crime scene.

So it needs to be an investigation done to see what was

relayed to the Grand Jury to see if they had subject matter

jurisdiction.

Also the prosecutor permitted fraud upon the Court.

Q. What -- in what particular was the fraud upon the

Court?

A. Because the -- I didn't receive the incident report

with the light skinned male and it was -- the incident

report with my name on it was fabricated evidence cause I

was not a suspect at the time of the crime when the crime
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took place and the incident report was produced.

Q. Any other amended issues that you wanted to address

with Judge Curtis?

A. Yes, ma'am.  Let me go -- let me look.  Let's see here.

Let me go through my paperwork.

So, with this directed verdict -- with this directed

verdict, I want to reiterate a little bit.  I'm just gonna

read a little bit out of this.

This Phillip case where it's -- in this Phillips case,

it's holding that the State presented considerable

circumstantial evidence supporting Phillips guilt.  It did

not offer any evidence that conclusively proved Phillips

guilt.  When the evidence presented merely raises a

suspicion of the accused guilt, the trial short -- the

Cry -- the trial court should not refuse to grant the

directed verdict motion.  Suspicion implies a belief or

opinion as to guilt based upon factual circumstances which

do not amount to proof as in my case.  

Under State versus Lollis, 343 S.C. 580, it says the

State presented inconclusive touch DNA evidence which was

the sole reason applicant got arrested and a critical factor

in the jury's deliberation when the jury found applicant --

when the jury found me guilty.  There was no direct evidence

or any substantial circumstance reasonably tending to prove

the guilt of me and the case was properly -- was not
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properly submitted to the jury.  

Therefore, I should of been granted directed verdict

from the trial court especially considering the fact that

the State's DNA expert testified that the DNA testing can

not tell her when the DNA got on the surface of the

evidence, when the D -- when the DNA got on the sample, and

the testing can not tell her for how long it has been there.

That's trial transcript, Line 41, Lines 7 through 16.

The judge in the case was more familiar with touch DNA

expert testimony.  The jury wasn't.  The jury was just

misled and confused, and under Weldon versus State, that's

436 69 (sic), it says we find the presence of petitioner's

DNA on a single piece of duct tape recovered from the victim

does not constitute overwhelming evidence such that it

precludes a finding of prejudice.  Rule 403, South Carolina

Rules of Record -- South Carolina Rules of Evidence, all the

relevant evidence may be excluded if it's probated value

substantially outweighed by the danger of unfair prejudice,

confusion of the issues, or misleading the jury, or by

consideration of undue delay, waste of time, or needless

presentation of cumulative evidence.

Q. So, are you also arguing that because of all of the

cumulative errors in your case that that had the effect of

preventing you from having a fair trial?

A. Correct.
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And under State versus Bostic, 392 S.C. 134, the

evidence presented by the State raised at most a mere

suspicion that Bostic committed the crime.  Under several

principles, the trial court should grant a directed verdict

motion when the evidence presented merely raises suspicion

of guilt.  Furthermore, applicant's counsel, they never

argued the touch DNA was insufficient to place me at the

crime scene and there was no evidence as to when, when the

touch DNA was left on the cap.  The jury could only have

guessed the touch DNA was left on the cap at the time of the

crime.

Q. So all this (indiscernible) goes back to ineffective

assistance of appellate counsel as well?

A. As well, correct.  I was deprived of raising a

reasonable doubt in the jury's mind in reference to the

touch DNA and the victim's alleged identification of me.

The State has the burden of proving the guilt of the

defendant beyond a reasonable doubt in which the State did

not prove in my case.  There was no sufficient evidence

presented at my trial to warrant a conviction for the charge

of burglary in the first degree.  

And under the identification, I went back to the Neil

versus Biggers fearing -- went back to the Neil versus

Biggers hearing when it says a substantial right to

challenge the victim's pretrial identification of me in
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contrast between alleged suspect and an applicant under the

applicant -- under the substantial evidence rule.  The right

to raise a reasonable doubt in the jury's mind in reference

to the inconsistent statement by the victim of applicant's

identifications.  

Lastly, it deprived me of the right to challenge the

victim's credibility of her statement.  All of which con --

violated my constitutional right to some, some -- my

substantial right to due process.  And, furthermore, they

failed to -- my trial counsel failed to conduct sufficient

pretrial research and investigation to adequately evaluate

and challenge the State's in-court identification of

applicant by the victim.  And I went into the Neil versus

Biggers hearing again.  But I'm not gonna go into that again

because, you know, we already, we already established that.

Q. Okay.  

A. The---

Q. Okay.  And what other amended --.

A. Oh, applicant's Fifth Amendment right to a fair trial

and his Fourth Amendment right to due process were violated

when the trial court instructed both counsel to withhold the

victim's identification of applicant at the Jackson versus

Denno hearing from the jury.

Q. Okay.

A. Of course, you know, after I testified at Jackson
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versus Denno hearing, the victim confided in the victim

advocate that she recognized my voice as the suspect who

committed the crime.

Now, when the judge instructed both counsels to

withhold that from the jury, it deprived me of a substantial

right to challenge her inconsistent statement of identify --

of identification of contrast between me -- well, of, of --

between alleged suspect and the applicant under substantial

evidence rule.  It deprived me of the right to raise a

reasonable doubt in the jury's mind in reference to the

inconsistent statement by the victim of my identification.

Lastly, it deprived me of the right to challenge the

victim's credibility of the statement.

See I would of been able to show the victim's

credibility for identification cause I would of showed that

her credibility would have been severely damaged in contrast

to the prior identification that the victim gave to Sergeant

Libertini that -- about the light skinned black man when I'm

very darked skinned man.  I could of put a reasonable doubt

in the jury's mind had I been able -- if I had been afforded

the opportunity to do that but I could not because --.

Q. Nobody ever asked the victim about that, right?

A. No, because the judge -- we couldn't ask the judge

about the first identification -- about the pretrial

identification because the, the judge already instructed
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both counsels to withhold it from the jury.  So, I couldn't

go under cross-examination and say Ms. Simon, so you

identified Mr. Hunter in the pretrial hearing or are you

pre -- are identifying him now.  We couldn't---

Q. And nobody else asked her about the light skinned black

male?  

A. Right.  No one asked her about the light skinned black

male either, either and it violated my substantial right to

due process.  I could of showed the jury the inconsistent

identifications and there's reasonable probability that

could of raised a reasonable doubt in their mind under

Rutland versus State and that's 415 S.C. 570 when the

Supreme Court stated, as a result, we find there's

reasonable probability the outcome of the trial would have

been different had trial counsel impeached Kestner as her

prior inconsist -- inconsistent statements demonstrate all

three witnesses to the incident attested, at some juncture,

the victim was armed at the time of the shooting.

Moreover, had Kestner denied making the statements

during cross-examination, trial counsel could have

introduced this evidence, the police report, or the

newspaper article which we find also have damaged -- would

have damaged Kestner's credibility as to her version of

events leading up to the shooting.  And that's under Rule

613(b), South Carolina Rules of Evidence, and this is com --
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this case is completely identical to mine because if I was

afforded the opportunity to attack the victim's credibility,

there's a reasonable probability the outcome of my trial

would have been different.

It's -- the, the victim was the State's key witness and

her testimony was crucial in the State's case and we could

not attack her credibility due to the trial court's error

and it severely prejudiced me and that's under Rule 607 of

the Federal Rules of Evidence.  It provides that the

credibility of a witness may be attacked by any party

including the party calling the witness.  

One method---

Q. Stop there cause we're not in federal court.  We're in

state court.  So, the federal rules don't apply here but --.

A. Okay.

Q. So --.

A. And one method of attacking the credibility of a

witness or impeaching a witness is to show that he has

previously made a statement that is inconsistent with his

present testimony.

Q. And we've addressed that, that Mr. Chehoski did not say

or ask her about hey, do you remember talking about a light

skinned black male --

A. Uh-huh.  (Affirmative).

Q. -- (indiscernible) at the hospital?
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A. That's under U.S. versus Ince.  That's in the Fourth

Circuit.  That's 21 F.3d 576.  Her inconsistent statement

could only have helped me if I would of been able to

cross-examine her due to her credibility.

The South Carolina Supreme Court, when -- the

discussion of Rule 613(b) re -- regarding prior inconsistent

statements noting that a prior inconsistent statement may be

introduced as substantial evidence when a declarant

testifies at trial and is subject to cross-examination.

Under State versus Stokes, that's 673 S.E.2d 434 citing

State versus Copeland.  That's 278 S.C. 572.  

The South Carolina, the South Carolina Supreme Court

then quoted the confrontation clause from the Sixth

Amendment to the United States Constitution recognizing that

it provides the right of an accused to confront and examine

witnesses ensuring a fair trial and that it promotes re --

reliability in criminal trials and ensures that conviction

will not result from testimony of individuals who can not be

challenged at trial.  And that's under State versus Martini

(sic), 292 S.C. 437.

Q. Well -- but Ms. Simon was there, right?  

She testified?

A. Uh-huh.  (Affirmative).

Q. So you -- there was an, an ability to confront her.  

It's just the argument is that Mr. Chehoski didn't
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adequately confront her?

A. Well, we couldn't confront her because the trial court

withheld the prior identification at the pretrial hearing

from her.  So we couldn't go into -- not just like---

Q. Is that something Ms. Hudgins brought up on appeal?

A. Hu huh.  (Negative).  

She didn't bring that up either.  If I was given a

chance to challenge the -- her credibility, I could of

showed the inconsistent identifications of her to the jury

and the victim was not a credible witness due to the fact

the inconsistency of the statements, applicant's

identification, and just -- it, it violated my due process

and, and deprived me of a fair trial and there's a

reasonable probability that, but for the trial court's

unprofessional error, the result of trial would have been

different.

Q. Okay.  And, and I think we've addressed that issue with

the victim pretty thoroughly at this point.

A. All right.

Q. What, what other issues did you, amended issues, did

you want to bring out?

A. Applicant's Fifth and Fourteenth Amendment rights were

violated when the State failed to correct false testimony at

my trial when the victim testified.

THE COURT:  And I think you've covered that --
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THE WITNESS:  You think so?

THE COURT:  -- pretty adequately, yes, sir.

THE WITNESS:  But I -- I want to cite -- can I cite

some case law for it?  

I mean just a couple cases.

THE COURT:  I -- you don't need to give me the law on

it.

THE WITNESS:  Yes, ma'am.

THE COURT:  You just need to make your argument --

THE WITNESS:  Okay.  I'm sorry.

THE COURT:  -- on what issues you're raising.

THE WITNESS:  Okay.

Q. What other amended issues did you want to discuss?

A. Trial counsel was ineffective for failing to object to

the solicitor's improper comment during closing arguments.

Q. I think we've already discussed all that --

A. Yeah.  Yeah, I just might---

Q. -- and cited the trial pages.

A. ---of said all of that.  

That's written up on.  It's some amended issues that

I'm still working on that I haven't amended yet and I just

want to put them on the record.  So --

Q. Yes.

A. -- so that way I can, I can preserve them just in case

I needed to.
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Q. Okay.  What are those?

A. Where we at?

Applicant's Sixth and Fourteenth inference -- if --

Sixth and -- Sixth, Sixth -- Fifth and Fourteenth Amendment

rights were violated when the State failed to disclose the

applicant to photo lineup and the victim's inability to

identify applicant in the photo lineup.

MR. JONES:  We've---

THE COURT:  First of all, I need you to speak clearly

into the microphone so she can hear everything that you're

saying.

THE WITNESS:  Okay.

Q. That was the issue about the photo lineup.

A. Uh-huh.  (Affirmative).

Q. All right.  You -- there was a reference to it.  You

were never given it.  It wasn't in discovery.

A. Right.  It wasn't in discovery.  But it's in the notes

that the request was sent and it's also in the notes that

they went to the hospital and showed her a picture of me and

she---

THE COURT:  I'm following you with the photo lineup.  I

think we've already covered that.  

THE WITNESS:  Okay.  I'm sorry, judge.  I don't mean

to, you know---

THE COURT:  No, that's fine.  You're not -- you're
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fine.  

THE WITNESS:  Um.  

THE COURT:  I'll just tell you if we've already covered

it.  

THE WITNESS:  Okay.  Huh.

Where is it?

Okay.  So how many issues -- cause you said you amended

some also, right?

Q. Uh-huh.  (Affirmative).  

Yes, sir, I went through all those and that -- issues

while we were talking.

A. You never brought up the inferred malice.

Q. No, sir, I was gonna bring that up with Mr.---

A. Hu?

Q. I'm gonna bring that up with Mr. Chehoski.

A. Oh, okay.

Timely request.

So, did I say trial counsel was ineffective for failing

to admit the victim's identification of a light skinned male

at the crime scene into evidence for submitting into

evidence?

Q. Uh-huh.  (Affirmative).  

We've discussed that.

A. Okay.  Well, so for these admissions to be preserved

for appeal, I mean do you -- you know, just to be preserved,
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do I need to speak on some of the issues like or I, I can't

just state what the issues are, right?  

Don't I have to speak on---

Q. If there's any issues---

A. Speak on---

Q. ---that you have not discussed today already --

A. Uh-huh.  (Affirmative).

Q. -- that are, that are new that you want to address, we

need to address them.

A. Uh-huh.  (Affirmative).

Q. Is there another issue that you want to discuss that we

haven't discussed yet today?

A. It isn't.  

But you can amend -- you can -- I still can amend like

during the ruling and things of that nature, right?

Like I still can --?

Q. Today's the time that you're presenting all your

issues.  So, if there's any issues that -- anything else you

want Judge Curtis to know about your case today, now's the

time to tell her.

A. Well, I mean I just want to put on the record that I

feel like we should of had a DNA expert here, you know, to

testify to -- not what I want them to testify to.  But to

testify that touch DNA is not conclusive evidence of guilt

and --.
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Q. Okay.  I think when -- we addressed that earlier

already.

A. Okay.  Yeah, I think that's about -- oh, I do have one

more.  It's in here.  I got one more.

Q. Okay.

THE WITNESS:  I beg the Court's indulgence, Your Honor.

THE COURT:  No problem.

THE WITNESS:  Thank you.

Oh, yeah, I did address that.  Trial counsel was

ineffective for failing to cross-examine the State's key

witness effectively on key points depriving applicant of his

Fourteenth Amendment right to due process.

Q. Who was the key witness?

A. The victim --

Q. Okay.

A. -- Miranda Simon and we didn't go over that any.

Q. Yes, we did.

A. Okay.

Q. I think you addressed that fact that no one ever

cross-examined her about her initial statement of

identification of being a light skinned black male and also

that she couldn't identify you from the photo and that no

one asked her because it wasn't given to you about a photo

lineup.  So, you couldn't cross-examine her about that as

well.
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A. Uh-huh.  (Affirmative).

Okay.  All right.  What you had -- I think that's it.

Q. All right.  Well, answer any questions the attorney

general may have.

A. Okay.

MR. JONES:  No questions, Your Honor.

THE COURT:  Thank you, sir.  You can step down.

THE WITNESS:  Okay.  

MS. McMAHAN:  Do you need some help, Mr. --?

THE WITNESS:  Uh-huh.  (Affirmative).  Yeah.

MS. McMAHAN:  Do you need some help getting that down?

THE WITNESS:  Yeah, I just want to try to keep this

organized.  Let's -- okay.

MS. McMAHAN:  Okay.  So go out this side please.

THE WITNESS:  Okay.  Sorry about that, Your Honor.

THE COURT:  No, you're fine.

THE WITNESS:  Thanks.

MS. McMAHAN:  Your Honor, the applicant rests.

THE COURT:  Okay.

MR. JONES:  Your Honor, would you mind letting us have

a 10 minute recess?

THE COURT:  No problem.

MR. JONES:  Thank you.

(WHEREUPON, a short recess was taken at this time.)

                      DAYNE PHILLIPS, being first duly
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sworn, testified as follows:

THE CLERK:  Thank you, sir.  Please be seated in the

witness stand. 

THE WITNESS:  Thank you.  Appreciate it.

MS. McMAHAN:  (Indiscernible).  I'm sorry.

DIRECT EXAMINATION  

BY MR. JONES: 

Q. Thank you, Mr. Phillips.

A. Good morning.

Q. How long have you been practicing law?

A. I think it's 12 years now.

Q. And how much of that has been criminal law?

A. All of it.

Q. Do you recall how you came to represent Mr. Hunter

initially?

A. Yes.  I was working at the Lexington County Public

Defender's Office.  Got appointed to represent Mr. Hunter.

During the course of representation, prior to me

leaving, I believe I did handle the Schmerber hearing while

I was at the Public Defender's Office.  I left the Public

Defender's Office for private practice.  Remember having a

conversation with Jason Chehoski who took over my caseload.

He had mentioned a number of kind of very tough cases that I

had and I, I opened my big mouth and said hey, if you got to

try one, I will do it pro bono with you and he called upon
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that offer and here I, here I was trying the case with him

and Jael Gilreath when it, it was called to trial.

Q. All right.  And so ultimately all three of you were

present at the trial?

A. We were.  We---

Q. All right.

A. And we worked real hard the weeks leading up.  I think

Jael and I made two, three weeks give or take and they can

correct me if I'm wrong.  But within a few weeks of prior to

trial we started really getting together and really prepping

the trial hard and we spent a lot of hours in preparation

for the trial.

Q. All right.  The -- do you recall making a Batson motion

at the -- after the jury selection?

A. At the, at the time I didn't.  Now when I was going

back and looking over everything, I, I certainly did.

Q. All right.

A. Oh, we -- when I say at the time when you called and

was---

Q. Yes.

A. ---discussing the case with me as far as what I

remembered from the trial.  Again, during our phone

conversation, I initially didn't remember it.  But then

after again looking at everything, I do remember moving for

a Batson.
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Q. All right.  Do you recall the Jackson v. Denno hearing?

A. And -- I mean I do remember it.

Anything specific?

Q. Specifically did you -- do you recall why you requested

a Jackson v. Denno hearing?

A. So one of the things, and I know prosecutors have

gotten -- in cases where there are statements, and even in

cases when we're not really sure there was a statement, but

there was police interaction, I still like to raise the

issue because I want to make sure that all statements have

been presented and that we are aware.  

There's no ambush moment to where -- it happens in a

lot of trials where police officers haven't unloaded

statements and you get these statements last minute, 11th

hour, 12th hour, 13th hour and I wanted to ensure that every

statement that could of come out at trial was about to at

least come out and we could be adequately prepared for it

and to confront it because sometime, again, these statements

come out years later that weren't unloaded into the --

prosecutors generally say well, we turn it over and -- when

we get it.  But we don't want to be ambushed by it through

our trial strategy.

So, I always raise that to ensure there's no additional

statements cause that can pretty much ruin your trial

strategy and kill the case if there's a specific statement
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like a confession related to the case.

Q. Now, do you recall the in -- involvement of

Investigator Bramlett with this case?

A. So he's the one I believe was there collecting evidence

at the crime scene.  He was there with the -- he's one of

the people that testified at the Schmerber hearing --

Q. Um.

A. -- and he said -- he passed I think prior to trial if

that --

Q. All right.

A. -- if my memory serves.

Q. Yes, sir.

And you handled the Schmerber hearing, correct?

A. I did.

Q. Do you recall the -- making any motions regarding the

chain of custody?

A. Not specifically.  I know that was a big issue in the

case.  I don't have -- you know, other than just the basics.

Q. All right.

A. You'd have to refresh my recollection with some page

numbers for anything specific.  But, yes, just in general.

Q. And specifically the item of evidence that the chain of

custody arguments were made, do you recall that being the

black nylon cap?

A. Yeah.  I mean that was obviously when -- in this case,
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the nylon cap and the hoodie are two critical key pieces of

evidence in the case.  And so that was definitely one of

the -- you know, when we have our short list of items that

we must challenge.  That was certainly one of them.

Q. All right.  Now, do you recall asking for a Neil v.

Biggers hearing in this case?

A. Again, other than generally you, you -- if you point me

to a specific page number with some specifics as far as

what, what you're looking for, I'd be happy to, to assist.

Q. Sure.

Beg the Court's indulgence.

(Pause.)

Q. My apologies.  Appears to be a question for Mr.

Chehoski there.

A. That's all right.

Q. Excuse me.

A. I mean yeah, I can specifically address -- think -- I'm

talking -- when you were talking about the nylon cap as far

as I know his mother was here and testified a minute ago.

He did tell us, prior to trial or maybe it was during the

trial, that he had dropped off items of clothing at

either -- our memory was Good Will.  His mother testified

Salvation Army.  He could of told us Salvation Army.  I'm

not gonna dispute.  But he did say he dropped off articles

of clothing.  So, I mean that, that part he did tell us.
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Q. Did he tell you specifically anything about the cap?

A. Not specifically other than he had dropped off a, you

know, a bunch of articles of clothing before then and that's

the only explanation he could give for it.

Q. All right.  Did he give you a timeframe for that?

A. Not -- nothing tight and, you know, kind of same as in

the night of.  We didn't have any tight timeframe that we

could use to, to rebut or challenge the State's position on

that cause, you know, that's one of the things we asked.  We

got to conduct our own independent investigation. 

When did you drop it off.  Can we get -- maybe go there

and try to find out if we had a receipt or is there any way

we can prove that this -- these clothes were dropped off

there and, of course, we weren't able to -- none of that was

able to be materialized.

Q. All right.  What about Mr. Hunter's own testimony?  

Was there a reason you -- did you advise him not to

testify and, if so, was there a reason for that?

A. So, again, specifically as far as, you know, with any

trial -- cause I don't have any -- necessarily specific

memory.  But what, what I do know is we definitely sat down

with him at length many times and reviewed all of his

constitutional rights.

One of the things I can tell you about the three of us

that we were very diligent and thorough in ensuring that he
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understood what was going on.  He understood as far as the

rights.  I think his main issue, what he testified to, was

did we tell him -- did we warn him about the victim being

able to hear his voice.  That I may not have done cause as

far as the person hearing his voice and whether we -- she

should of been sequestered, that part of it did -- I don't

believe crossed our minds at that point.

Now, as far as do I think, you know, I -- there's no

way specifically to say whether she could of remembered or

didn't other than just asking the question and, you know, I

think she made that pretty clear that she -- that's what

she -- you know, that she was able to remember that.  But we

weren't given anything else from that.  

Now, with the pretrial, if we're talking about the

pretrial where he testified, then we have the issue where we

were going to address that, and as far as having her

sequestered, I know, you know, as a general rule of thumb,

victims are not sequestered as, as far as a witness, that

and the lead investigator.

Now, you know, in hindsight, would that have made the

difference?  

Potentially, right, I mean as far as her testimony with

that one issue.

But, again, I think the case, as a whole, there's many

more, more issues that you had to deal with such as, you
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know, the DNA and all the other circumstantial evidence as

far as the searches and I mean there's a lot.  There's a lot

more to the case than that but that's certainly an issue.

Q. And regarding this other evidence because I believe

that ties into Mr. Hunter's directed verdict allegations,

can you just summarize some of the other evidence in this

case?

A. Right.  

So we have, we have, we have the DNA issue, which is

obviously a very -- it is a big issue.

Now, in this case, you know, the DNA places him there.

That is obviously one of the biggest things we have to deal

with as defense lawyers.  You're saying it's not him.  Then

why is, why is his DNA in that location at that time on a

piece of evidence that was on the assailants.

And so that's obviously one of the big issues that you

deal with.

Now, if I remember correctly, some of the other test --

or some of the other evidence that we had to deal with,

there were searches on the cellphone and Jael Gilreath went

very deep into the cellphone stuff.  But searches on the

cellphone as far as how to remove his DNA out of the SLED

database, how to -- or they basically searches regarding,

right, like key terms regarding that crime, looking for news

articles, regarding I guess seeing whether there was any
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news articles about this offense that was close in time.  

You had the roommate testifying that he came in around

say the -- like 3:00, 4:00 in the morning that would time up

with when the incident occurred and started washing clothes

at like 4:00AM.  He had a scratch on his forehead that kind

of corresponded with the same location where the hoodie was

or the nylon cap was ripped up.  I think that was -- that's

a very damning piece of evidence in the sense that you had

DNA found in -- on that piece of evidence in the same

location where he had a scratch on his forehead where it

would of been and she testifies I believe that she rips it

off or something of that nature.  

He tries to sell the car.  I know he said the car's not

relevant.  It's very relevant.  He tries to sell the car

very -- within a close proximity of when the crime takes

place.

Now, we hammered a -- you know, there wasn't any

evidence found back at his residence or in the car tying him

to the crime scene and there wasn't any other evidence

outside of that at the actual time -- crime scene tying to

him.  But we weren't provided any other type of -- and,

again, my co-counsels can correct me if I'm wrong.  

We didn't have any other evidence as far as any other

alibi saying we can conclusively show that he was at one

place or somewhere else at the time the crime occurred or we
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would of presented that.

Q. All right.  Thank you.

And that roommate of his, that was Taneshia Taylor?

A. Taneshia Taylor, yeah.

Q. All right.  This -- do you, you recall -- and I can

direct you to Page 563 of the transcript.

Do you recall bringing up the silver gun issue?  

I apologize.  We didn't go over this earlier but --.

A. You said 563?

Q. No, let me make sure that's correct.

Yes, sir.

A. Okay.  All right.  So, it looks like what, on Page

(sic) 4 I cross and say when you spoke to her, she provided

a description of the gun and he said he'll have to refer

back to his interview.  I say it's in the notes.  I tell him

it's at the bottom of the page and he says a silver medium

sized gun out of the whole time.  This what's she -- yeah,

out of the whole time that's what she stated.

Looks like what, Lines 4 to 11?

Q. All right.

A. And then looks like I, I repeated that and said did she

provide you the description of a silver medium sized handgun

and he said that's what I had written down.  So, he was

pretty cagey about me trying to pin him down on stuff as far

as what his notes and what he actually had in his interview
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cause, in the pages before that, I, I questioned him.  I

said, you know, did she provide a description of this

individual and Officer Griffin says she did, yes.

I said she described him as a light skinned black male.

He says my notes don't display.  It says that in the

recorded statement.  It may and then they go -- we go back

and forth and eventually he does say well, that says a

sergeant says a light skinned black male and that was

referred to me from the sergeant at the scene.  That'd be

Sergeant Libertini at the time I believe.  

And you know -- and so, again, I, I pin him down.  So,

the officer on the scene told you it was a light skinned

black male and he says correct.

And so, you know, we, we certainly tied that in that

the initial description was a light skin black man that was

provided and then as well as the silver description of the

gun being silver.  So, you know, that was certainly one of

the things we were trying to pin down.

Q. All right.

A. And then I think another thing I just -- while it's on

my mind with -- I think -- and I think it's with this

witness, Officer Griffin, that essentially, and I bring it

up in opening, that they had request -- they had an audio

recording of every witness interview in this case except the

interrogation with or in the discussions with the defendant.
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And so -- with Mr. Hunter.  

So, I, I tried to make a big deal about that in the

sense that as far as the officer credibility.  Why would

they have an audio recording of literally every other

witness interview they've conducted versus the interrogation

with Mr. Hunter.  I think his explanation was something

along the lines he wasn't telling me what I wanted to hear.

They don't record lies.  I said well, you don't record

any -- well then somebody's not confessing essentially is

what I was trying to get at.

So that was one of our issues and we certainly hammered

that officer credibility was at issue in the sense that he

chose -- specifically chose and I think he actually says it

was the West Columbia Police Department's policy not to do

it and he gave some ridiculous explanation for it.

Q. All right.  So just because you couldn't suppress the

statements at the Jackson v. Denno hearing doesn't mean you

dropped the issue and---

A. No, we still, we still challenged it cause I mean

that -- to me, that's a legit issue as to credibility.

There's no explanation for why he would be recording even in

the hospital while somebody's I think receiving treatment.

Yet he can't record an interview with the defendant.  I mean

that -- I think that's, on its face, something that is, is a

legitimate issue even public policy wise.
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Q. All right.  Thank you, Mr. Phillips.  I'll turn it over

to Ms. McMahan now.

CROSS-EXAMINATION 

BY MS. McMAHAN:  

Q. Do you, do you recall, during the trial, that Ms.

Taylor testified that it wasn't an -- unusual for Mr. Hunter

to wash clothes at night?

A. I, I believe she said something along, along those

lines.  I mean, again, that's -- like anything, it's an

issue of fact for the jury.  They hear that it's not unusual

for them to do it.  But you also have the timeline of the

fact that he's washing clothes pretty much immediately after

when it happened.  You know, circumstantial evidence, chain

of events.  It was not good.

Q. And so were -- especially about DNA experts and stuff,

was that done while you were still -- did you consult the

DNA expert or did somebody else?

A. No.  So -- and Jason can go into detail with this.

So, I had certainly listed and I think I'd started that

process.  I mean, from day one, I definitely believed

Mr. Hunter's testimony that -- one, one of the first things

we talked about when we met was me bringing up well, we're

gonna need a DNA expert.  In any case that's got a DNA,

you're gonna want to at least have some consultation

regarding the DNA to make sure there's no issues with it or
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at least to make sure that, if there is a way to challenge

it, that you have an expert to testify.

I do know that, by the time I got back involved after I

left, Jason, I think, had already retained Doctor Ostrowski

and they had several conversations.  I know I was present

for one of them while he had basically Doctor Ostrowski on a

speakerphone if I remember correctly.  And he kind of went

over any -- I think he emailed Jason some sample cross

questions of some issues to touch on.

But I mean yes, the DNA was definitely -- I mean

that's -- in this case, DNA is one of the biggest issues in

a case until obviously she says she recognized his voice.

Q. So you, so you were saying that the DNA not only just

came from him I guess wearing the nylon cap but also from a

scratch of---

A. Oh, I have no idea as far as that part of it.  The DNA

wasn't, during the trial, wasn't my, wasn't my area that I

had.  Jason had the DNA expert or the DNA part of it.

But certainly the fact that he has a scratch on his

head and the victim testifies that she like basically rips

it off of his head, I think that -- it was one of those

things that I think stood out in the trial to, to the jury.

Q. Well, I mean at the Schmerber hearing, I guess, I guess

the issue is they were able to pull a DNA profile from the

nylon cap, which was inside the hoodie?
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A. Right.

Q. Okay.  But there was no photos of the nylon cap.  There

wasn't any issue -- nothing in the search warrant return

about the nylon cap inside the hoodie.  Just that there's a

hoodie.

A. That sounds right.  Again, I'd have to go back and look

at it in detail but --.

Q. Well, you did ask for a continuance at the Schmerber

hearing.

A. Yeah.  

Q. What---

A. So---

Q. What were you wanting to do that --?

A. So, I'd filed a supplemental motion of discovery asking

for all kinds of other records from SLED.  I'd be able to

challenge, you know, to properly cross-examine the witnesses

regarding that.  And if I remember correctly, Judge Russo

essentially said, you know, I don't think it's necessary for

you to -- for this hearing.  I think you need that evidence

for the trial.  But that evidence is not critical for this

hearing.  That's -- if I remember right, that's -- cause I

think I marked the supplemental motions of discovery as

exhibits and kind of went through all that.

But yes, it was basically just so I could have more

potential cross-examination material to show that it

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1247



   102

Dayne Phillips - Cross-examination
By Ms. McMahan

wasn't -- that they didn't have probable cause to, to

present it.

Q. So, I guess ultimately, you know, they had gotten this

DNA profile off the cap and I guess put it into CODIS.  

Were there any conversations with him to explain what

CODIS was or lack of chain of custody on those -- that?

A. We certainly would of reviewed all that as far as the

case prior to the hearings and everything.  I don't -- yeah,

I mean I don't have any specific memory of each -- anything.

But I can tell you, as far as when I'm prepping a case or

I'm having a hearing, we're explaining that process to him.

I don't think it -- in short, I don't think it changes the

outcome of the trial in any way, shape, or form.

Q. Do you remember how many times you met with him before

you left?

A. I don't.  And, again, it'd been some -- quite some time

after I think I left before the trial came up.  I think I

might of left for private practice in what, 2015ish, and

then this case went -- the trial wasn't -- was it '17?  

So, I mean it was, it was a long time.

Q. He was arrested in 2014?

A. Sounds right.  Yeah -- and -- yes.  So -- yeah, if I

leave the Public Defender's Office in say 2015, he goes to

trial in April of 2017, I mean there's definitely a lot of

time between when I left the Public Defender's Office and
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then when I came back to help.

Q. So, what's your kind of normal first conversation you

have with a client --

A. So---

Q. -- once you get appointed?

A. I kind of have the same thing that it carried over to

the private practice.  

I try to go over what all their constitutional rights

are.  I try to do the same thing in the initial conversation

is all right.  So here's the situation.  It depends if

they're out on bond or if they're incarcerated.

Walk them through the constitutional rights as far as

what to expect.  Explain the procedure.  Explain, you know,

how I'm gonna challenge certain discovery issues.  If --

depending on what facts I know at that time, that's where it

can be significantly different.

I think, in this case, if -- we already knew from the

arrest warrant saying about DNA, then I can already say

look, we got DNA issue here.  We need to address that and

here's kind of the procedure for how we're gonna do that.

Really just kind of -- I try to outline what they're

facing, what the charge is, what their sentencing range is,

what their rights are, what the procedure is to -- you know,

what to expect.

Again, if they're incarcerated, as far as trying to see
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about potentially scheduling a bond hearing, trying to get a

motion to set bond, or a motion for modification of bond,

Schmerber -- being prepared that there may be a Schmerber

hearing.  We got to challenge that or we got to file a

supplemental motion of discovery to get more evidence on a

specific thing.

But, yeah, just really outlining everything.  I, I

think the next big critical one is, once you get the

evidence, I sit down with them and go through all the

evidence.  That's probably the two biggest meetings that you

have as a criminal defense lawyer.

Q. So, while you were representing him, do you recall any,

any offers given on this case?

A. Not off the top of my head.  I mean the prosecutor,

Suzanne Mayes, is pretty aggressive.  I don't remember

anything specific.  There could of been.  I'd have to go

back and I could -- I would imagine something probably maybe

it's materialized after I left in 2015 and maybe -- you

know, that's something better for Jason to, to discuss.

But I can tell you, once we were there, I don't

remember any -- the last couple weeks, I don't remember any

substantive discussions about it.  I mean he -- you know,

and he never said he was gonna plead guilty.  So --.

Q. Well, did he ever talk to you about wanting to know why

his name was on the incident report so early or --?
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A. No.  So that came up this morning and was told to me

and I don't, I don't have any memory of that specifically.

Do we have -- I mean could you help me out try to

really understand what the issue is?

Q. So, in the course of an investigation, in your

experience, do you find that there are addendums and stuff

done to incident reports?

A. There's all -- all the time, supplemental motions of

discovery or they'll have these supplemental incident

reports that will be added to the case file.

Q. And do they often fill in dates of potential suspects

as they're going along with the investigation?

A. They do and if I have had any -- and I think I know

what the -- based on what he testified to, I think I

understand what he's saying.  If I had some belief that they

had improperly put his name in there, then what I would do

is file a supplemental motion of discovery asking for

electronically stored information.  I've done that in other

cases and I'd ask for metadata on those incident reports.

And the metadata of incident reports would show whether

they went back and changed it, you know, or went -- at what

point was the version with his name on it created.  I --

again, I, I have no memory of it.  So, obviously, at the

time, I didn't have any suspicion that, you know, it was

some type of a prosecutorial misconduct.
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Q. And when you say they, do you mean the prosecutors as

well as the police, police department?

A. Yeah.  No, if I -- I don't pull punches.  So if I would

of saw something that I thought wasn't right, I would of

raised the issue.  I would of, I would of at least filed

some supplemental -- that would of been in something that I

would of done to start to at least try to find the answer.

It would of been my supplemental, supplemental motion of

discovery trying to find if I can prove it.  You know, I

can't just raise it without proof.

So I -- there would of been some trail there.

Q. And the metadata would of ultimately shown exactly

when -- what time or when they would of put his name in as a

suspect?

A. Right.  So, you would -- you see each version of it

and, and all the edits to it and the -- you know, look,

realistically judges are very reluctant to, to go down that

road.  I've won some.  I've been denied some.

But, yes, if you -- if I had questions as to a specific

document, there is a way to challenge that and to find out

that specific when -- you know, when it was done so to

speak.

Q. Well, in the argument about, you know, that he owned

the nylon cap at some point in time but not necessarily that

day, was that an issue that you felt should be brought up at

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1252



   107

Dayne Phillips - Cross-examination
By Ms. McMahan

trial or was that something that you learned about later or

--?

A. Say that again.  Just want to make sure I---

Q. This issue of -- that you guys should of argued that

the nylon cap, while he's not disputing it belonging to him,

it wasn't his on that day.

A. Yeah, I mean the, the problem is he -- we, we can only

present what's there as far as actual evidence.  You know,

it's hard to -- you can't argue both things when you have --

and I think Jael and I weren't even talking about it.  It,

it puts us in a difficult spot that we can't insert evidence

through, through ourselves when, you know, if he's got to

specifically testify to that.  And then you have the issue

where if he's saying that his DNA wouldn't be in that -- I

mean it, it puts you in a very difficult position to try to

challenge that without specifically saying -- you know,

without having that testimony physically or specifically

putting that in there.

If that -- does that make sense?  

In other words, it's hard to say, as far as the, the

evidence being dropped off at this specific place, he's

got -- you know, he's got to testify to that.

Q. Well, that's gonna be my follow-up question.

A. Yeah.

Q. Would he have had to testify to that and would that
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have been something you would of recommended that Mr. Hunter

did?

A. Well, I -- and I have my sheet back there with his --

you know, he does have a---

Q. He obviously has something that puts his DNA in CODIS?

A. Right.  That makes it difficult especially when he's

doing the searches to try to -- and I think he calls SLED

too and he's -- he asked -- he asked somebody at SLED --

cause that all came out.

He called somebody at SLED and he had some conversation

with them about trying to remove his DNA from SLED as well

and the timing is not great.

Q. So, do you find that Ms. Mayes, in her experience, she

would of probably gone into all that if Mr. Hunter'd been on

the stand?

A. Without a doubt.  She's a very thorough, detailed

prosecutor.  I would say, when I was over there, you know,

she was one of their best prosecutors as far as trying

cases.  Her and I didn't always see eye to eye on certain

things.  But she, she, without a doubt, wouldn't have missed

anything.  I haven't seen her miss much.

Q. And had it come to a point where Mr. Hunter needed to

testify, would you have advised him against testifying or

--?

A. Yes, for, for many, many different reasons I would of
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said that I would believe it would be detrimental for him to

testify.

MS. McMAHAN:  Court's indulgence.

THE COURT:  Uh-huh.  (Affirmative).

(Pause.)

Q. Did Mr. Hunter ever tell you that he's actually taking

a class and that's why he had called SLED about that

question?

A. I don't have any specific memory about it.  I mean,

again, if -- it was ultimately his decision.  He knew he

could of testified.  He chose -- you know, all that's great

but the timing of things is -- again, it's a circumstantial

evidence that's part of it that's just so tough in the case

cause the timing of everything.  

You know, the likelihood that he happens to be doing

all of that -- at least from the State's theory of things.

The likelihood that all of these things are happening

immediately after, like selling the car and the searches and

the calling, happens immediately after this incident, it's

not great.  And even if you had reasonable explanations for

them, it's just -- it's not good.  It certainly hurt the

case.

I mean I know we, we worked real hard.  We, we did what

we could.

Q. Well, did you ever check to see when they were doing
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the -- I guess the extraction on his phone---

A. Well, and actually -- let me actually address that

cause I think I got burned in the media because of him on

that.  As far as the -- I remember he tells me before his

first bond hearing that he was taking a class at Midlands

Tech and I say that at the bond hearing.  Then I find out,

in the, the State paper, that they've checked with Midlands

Tech and he's not a student at the time.  They basically

called me a liar in the paper because of it.

Q. Do you recall any information about---

A. Something of that, something of that -- I do now

remember that.  Something to that -- cause now that struck

my memory cause it made me look bad in the paper.  I, I know

that.

Q. Do you recall any information or discussing anything

with him about the search of this cellphone and the date

range?

Did they search way before?

A. Yeah, that's really the cellphone stuff.  So, the

cellphone questions are really more Jael and the DNA is more

Jason.  So, I -- not specifically.  I know --.

Q. I'll leave that for Jael then.

A. Yeah.  So that she would be able to handle most of

them.

MS. McMAHAN:  Okay.  Court's indulgence, Your Honor.
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THE COURT:  Yes.

(Pause.)

MS. McMAHAN:  Nothing further, Your Honor.

THE COURT:  Anything further from the State?

MR. JONES:  Just briefly, Your Honor.

REDIRECT EXAMINATION 

BY MR. JONES: 

Q. Mr. Phillips, you mentioned that you believe there were

many reasons to advise Mr. Hunter not to testify.

Can you explain what some of those reasons were?

A. We have the prior, prior record and they get into that

and I think that's sometimes -- well, it's propensity

evidence.  There's a reason why we have rules against them

coming in generally.  But, with impeachment, I think they --

she would of hammered that.

I think the other part -- I mean just in general I

don't feel that he would of testified very well personally.

I think the jury would of found him not credible and I felt

like a lot of the things he would of said was -- would of

been self-serving and not proveable.

And so that -- again, he -- I don't think he could of

easily explained away all the circumstantial evidence

pieces.  Again, he, he had I'm sure answers for them.  But I

just don't think -- there was no way for us to I think -- we

didn't have the silver bullet to where we could adequately
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say this happened on this time and this date to, to disprove

what was presented.  You know, in addition to the DNA and as

well as obviously the identification that we had.

Circumstantial evidence definitely kind of acted as a,

as a way to kind of put the, you know, the icing of top of

it.  I hate to say it that way but that's -- it just, it

just made the case more likely for the State --

Q. All right.

A. -- that it would of been unlikely that it wasn't him.

Q. All right.  Thank you, Mr. Phillips.

No further questions.

THE COURT:  You may step down.

THE WITNESS:  May I be excused?

MS. McMAHAN:  No objection.

MR. JONES:  No objection.

THE COURT:  Sure.

THE WITNESS:  Thank you, Your Honor.  

MR. JONES:  Your Honor, the State calls Jael Gilreath.

                      JAEL GILREATH, being first duly

sworn, testified as follows:  

THE CLERK:  If you would, please be seated in the

witness stand.

DIRECT EXAMINATION 

BY MR. JONES: 

Q. Thank you, Ms. Gilreath.
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I believe Mr. Phillips testified that you and he or he

rejoined and you joined the representation of Mr. Hunter a

few weeks prior to the trial?

A. That's correct.  I believe the trial was in April and I

think they asked me to help out in some time like early or

mid March.

Q. And the -- Mr. Phillips also said that your portion of

the trial mostly concerned the cellphone records?

A. That was what -- yeah, at that -- I did the majority of

that.  Actually I think that was what was the reason they

initially asked me to was have had -- there had been a new,

or maybe even the first actually, extraction of the phone

that was done and they had just gotten the report.  And so

they had asked me to look at it and help out with that part.

So that would of been, I think, mid March.

Q. All right.  And just, in general, what is the evidence

re -- related to the cellphone that we're talking about

here?

A. Well, there were a number of issues with the cellphone

that we had raised.  I mean one being the, the timing.  

From what we understood, the issue was -- is that, at

the -- back in I guess 2014 when, you know, he was arrested

originally, they didn't have the ability to extract the

phone meaning the software couldn't get into it.  The -- or,

or couldn't get everything out of it.  I don't remember
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which it was.

But, anyways, in it -- so, in March, I guess when they

were preparing for trial, they end up finding out oh, the

new software can actually do the entire phone.  So they had

done that.

We consulted with an expert, had an expert who I know

testified in camera on some stuff, and one of the big issues

that they had -- that they raised that they actually

testified about in trial that they made a big thing of was

that, you know, there's all this activity on the phone the

night of this incident.  It stops and then there's a, a gap

and then the activity starts up again.

And so the -- what they were basically trying to say

was, you know, he's on his phone messing around and then,

you know, he, he stops being on his phone because he's

committing this crime and then he goes back to being on his

phone.  And so that was, you know, one of the primary

things.  And then there were some photos that we -- that

they wanted to introduce that became an issue but some of

those were kept out.

So --.

Q. All right.  You also handled the closing arguments,

correct?

A. I did.

Q. Do you recall -- and I have pages in the transcript if

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1260



   115

Jael Gilreath - Direct examination
By Mr. Jones

you have a copy up there if that would help refresh your

memory.

Do you recall challenging the credibility of the

victim's identification of Mr. Hunter based on his voice and

eyes?

A. I do.  Let me --.

Q. Page 10 or 1032 would be what I'm looking at.

A. I remember doing that, yes, and I had -- after, after

we talked and I was looking at the amended petition, I know

that there were -- so the, the way I did that closing, I

wasn't originally the one who was suppose to do the closing.

So, I ended up kind of writing it the night before and

the one I used was kind of one I had used before, again,

since I'm having to write it sort of last minute and I, I

had all of these pieces of paper that were suppose to be

this wall of reasonable doubt.  So, there are things that I

reference here that I sort of shorthand, and, at the same

time, I'm putting, you know, these pieces of paper up with

phrases on it.  

So, you know, I mentioned the description.  I know one

of the things he raised was about the, the dreadlocks.  I

don't know if I ever said the phrase specifically.  But it

was one of the bricks that I put.  When they're talking

about the description, it was one of the things that I put

on there.  So, I -- yeah, I know it was something that I
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raised, yes.

Q. Yeah.  

Similar to the issue of the officers initially

reporting a light skinned individual as the perpetrator?

A. Right.  I know that that was -- I think I mentioned

that a couple of times again on --.

Q. There's a least a, a -- one mention on Page 1040.

A. Right.  Yep, that's the that -- I remember, 1040, yeah.

And I think I also had talked about, you know, how she

hadn't identified him until like three years later and the

description's conflicting with what he looks like and with

what his -- the booking photo and things like that.

Q. All right.  Thank you, Ms. Gilreath.  Please answer any

questions that Ms. McMahan has.

CROSS-EXAMINATION 

BY MS. McMAHAN: 

Q. I think there was some like kind of issue regarding the

experts battling back and forth.  

Do you recall that?

A. Which experts?

Q. The State's expert and your expert.

A. About the phone --

Q. Yeah.

A. -- stuff?  

I do.
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Q. What was that issue about?

A. So I -- the, the big thing I remember was that the

State would not give us access to the full data dump.  So,

what -- and this is common.  This happened in I think nearly

every case I had while I was a public defender over here.

When they have their person, usually Mike Phipps over

at the Sheriff's Department back then, when he would do a, a

data dump of a phone, what they would do is they would take

and sort of like whittle that into a report and they would

turn over the report.

But what you need, in order for your expert to actually

see if there's either something that's been missed or, you

know, exculpatory that hasn't been turned over to sort of

verify and authenticate is you need the actual raw data and

that's what they were refusing to give us.  

So that was, I know, one of the first things that we

raised and we'd asked -- we'd asked for a continuance and

moved to compel and all those things.  So, I know that was

one of the first things because, you know, we've -- we have

our expert do a dump but he has different software than law

enforcement has.  

So, I know that that was one of the big issues we were

raising was that there were some differences in what we were

seeing.  But we didn't know if it just -- they didn't --

they weren't putting in in their report or if they didn't
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actually get it and our stuff was different.  That's -- so

it, it made it where we couldn't actually verify, you know,

their -- what was in their report.

Q. And I think Mr. (indiscernible) referenced earlier too

about -- I think it would be a Sprint person testifying

about the lack of activity within a certain amount of time.

A. Right, that there were -- there was a gap in the hours

around the time of the incident.

Q. And was there a dispute between the other two that --

two experts about that, whether or not there was actual

activity around --?

A. Oh, gosh.  If, if you have a page number for me to

remember exactly.  I do remember there being something about

that because what I remember was there was a question about

whether it was interacting with cell towers or whether there

was -- you know, it could of been connecting to internet or,

you know, doing something in a way that did not interact

with cell towers and that that could of been part of it.  I

remember that being an element of it.  I don't remember---

Q. Do you remember---

A. ---the full details.

Q. ---though that I guess the two experts, at some point,

were having a discussion together kind of about all this?

A. At, at the trial?

Q. Yeah.
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There's some---

A. I don't remember.

Q. ---reference by Judge Goode about them discussing just

the timeframe of when there was no activity and what the

definition of the no activity was.

A. Right.  But I think that's what it was about was the,

the interaction with cell towers versus whether there was

Internet act -- cause I remember there was something about

like there were some videos I think on, I don't know,

YouTube or something that I want to say were looked at

during that period that they were saying there was no

activity.  And I think our expert was saying it looks like

maybe it was connected to the Internet.  It just wasn't

using data with the cell towers.  That's---

Q. So like it could of been connected---

A. ---what I think it was.

Q. ---to like a WiFi but not necessarily using the data

from Sprint?

A. Right.

Q. Did you see -- feel like there was any need to ask for

sort of a curative instruction about that after the Sprint

lady said there was no activity but --?

A. I, I don't remember cause I, I don't remember what --

off -- I mean, again, I'd have to look at exactly what was

said and compare.  But I, I remember -- I remember it
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getting sort of complicated as to what they were allowing

and weren't allowing to be introduced.  So, I don't remember

asking for a curative instruction.

Q. And also the searches of the phone, was there anything

that you guys got that included searching the phone prior to

the incident like maybe the day or two before or even

further before or did they just give you like kind of what

had happened and the incident range?

A. I remember -- yeah, I re -- I remember reading

something about this.  I just can't remember where.

Let me think.  I remember that there was something

about that they were only -- that's where that -- the, the

raw data versus the report cause when they do the data dump

they can't select we're only gonna look at this date range.  

When they do the data dump, it's -- they get all of the

data.  They, they can't specify we only want to take this

off of the phone.  It takes everything off of the phone.

The report is what -- you know, they do their searches and

everything and then that narrows it down to that date range.

So, that's part of what that issue was is that they

were only giving us that cause I know we talked about

whether they're -- they made a big thing about him going,

you know, to West Columbia and all this kind of stuff and we

were saying, you know, you don't -- it doesn't show whether

he had gone any other times or---
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Q. Yeah.

A. ---anything like that.

Q. So like whether or not prior to this incident you've

actually gone there cause they weren't giving the entire raw

data---

A. Right.  

Q. ---on that?

A. Right.

Q. And you said -- so, prior to this, like back -- I guess

like back in 2014 there was some software but it just didn't

extract it to the depth that the new software did?

A. I think because there's different kinds of data dumps

that can be done.  You know, there's logical extractions and

physical extractions and I don't remember if it was that

they couldn't get one at all or if it was that they were

only able to do one kind because, for some phones, one was

the problem and some phones -- and I wasn't on the case at

all until they got this new one.

So, I don't remember if the issue was that -- I think

the issue was that they couldn't get anything at all.  But I

could be complete -- I could be remembering that wrong.

Q. As part of your part -- work on working on the

cellphone part of this, did you have any interaction with

Mr. Hunter at all?

A. About the phone stuff?
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Q. Yeah.  

Did you ever talk to him about it or anything?

A. I'm sure we did in one of the times that we met.

MS. McMAHAN:  Court's indulgence.

(Pause.)

Q. Did you -- so while you were doing the -- I'm not sure

who -- I was thinking you were not the main attorney on the

case.  I think Mr. Chehoski was but---

A. Right.  I didn't -- I wasn't on it at all until about

three or four weeks before trial.

Q. Okay.  Did you see any reason to object to the closing

arguments in the record that the solicitor made about items

that necessarily weren't included in evidence?

A. Can you remind me which ones we're talking about?

Q. Yeah, it's like reference to --.

A. You talking about the, the dreads and the gloves---

Q. Yeah.

A. ---and whatnot?

I didn't object but I know that, when I did my closing,

I addressed it.

Q. And that's -- I think you alluded to earlier you're

making -- were you putting like bricks up I guess to make a

wall?

Is that kind of what you were doing?

A. Yep.  And I mean I still have them.  So I know which
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ones I put up and didn't cause there's, there's tack holes

in the ones that I used---

Q. Okay.

A. ---and not in the ones that I didn't.

Q. So, you were referencing that, you know, there was no

dreads even discussed and you put that kind of brick up on

the wall?

A. Right.  Exactly.  Yep.

Q. And then about the cellphone not having activity, did

you address that issue that --?

A. Um.

Q. -- kind of one of the experts truly -- there was some

debate about whether or not there was any activity on the

phone?

A. I don't -- I'm -- I imagine I did.  That I don't

specifically remember cause it wasn't one of the things that

I remember looking at in this.  But like I know the gloves,

I know I'd, I'd addressed that on Page 1052.  The solicitor

kept talking about wearing gloves.  He was wearing gloves.

You didn't hear any testimony from anyone that he was seen

wearing gloves.  You know --

Q. The car?

A. -- so I think that was -- and the car.  Yeah, I

addressed that.  That's Page 1046 saying that they were

making a, a big deal about it.  But that, you know, when
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they searched it, they didn't find any bloody, you know,

blood or evidence that it had been cleaned.  They didn't

find anything in it related to the crime, and that when they

arrested him, he was in a totally different kind of car and

--.

Q. So, in your closing, was it kind of your goal to kind

of poke holes where you thought that the prosecutor might

address more to the jury than she did?  

Let me read this.  So, in your closing, were you

addressing what you thought the prosecutor would address the

most to try to make---

A. What she had addressed?

Q. ---create some doubt? 

Yeah.

A. Cause she went first.  So I mean my, my closing was --

I was doing a lot of, you know, note taking and then I had

sort of all those like bricks.  I had gone through our trial

notes, made, you know, kind of anything that seemed like it

could be a good argument.  And then I all -- I sort of used

a combination of that and then my notes from her closing to,

you know, which things I address and how much time I spent

on them.  

Q. Do you remember if you were making any new bricks, so

to speak, when you were listening to her closing?

A. I don't think so because I had basically had -- I mean
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I had gone through all of our -- my trial notes.  So, I had

a brick for just about everything.

Q. Okay.

A. I didn't -- I don't think I used every single one

because -- like I said, that -- that's how I sort of

narrowed -- I mean we'd been there for several days if I had

used every single one.  And so I -- you know, I used

everything that really went towards what she talked about in

closing and then, again, like the biggest, the biggest

issues.

MS. McMAHAN:  Okay.  One moment, Your Honor.

THE COURT:  Thank you.

(Pause.)

MS. McMAHAN:  I have no further questions, Your Honor.

THE COURT:  Okay.  

REDIRECT EXAMINATION 

BY MR. JONES: 

Q. Just briefly, Ms. Gilreath.

Do you, do you have the transcript up in front of you?

A. Yeah.

Q. Could you turn to Page 470?

A. (WHEREUPON, the witness complies.)

You said 470?

Q. Yes, ma'am, 4-7-0.

A. Okay.
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Q. On Line 11 on Page 470 to approximately Line 11 on Page

471, I believe you're cross-examining Ms. Jill Sparks

regarding the -- whether the cellphone records she testified

to would show why -- any WiFi activity.

A. Right.

Q. And you elicit that they would not?

A. Right.  I -- the first -- from that Line 11, I asked

that does -- now that doesn't include anything that would

happen over a WiFi connection, correct, and she said

correct, WiFi does not utilize a cell tower.  And so then I

go into if it's not making a call or surfing the internet or

anything using WiFI or if they're doing it using WiFi, it's

not going to show up in the report that shows cell tower

data.  That's what that was about.

Q. And then it at the end of Page 1051 in your closing

argument --.

A. 1051?

Q. Yes, ma'am.

A. Okay.

Q. The final paragraph down there.  I believe you

explain -- again, you make your argument based on what you

were able to elicit from Ms. Sparks about how that absence

of the cellphone record and her testimony doesn't mean the

phone was off effectively.

A. Right, that -- I said that there was no way to tell
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from the report that they sent whether or not WiFi was used

--

Q. Right.

A. -- and I talked about it being the middle of the night.

We don't know if, you know, he was using WiFi at home or

not, things like that.

Q. All right.  Thank you, Ms. Gilreath.

THE COURT:  Thank you.  You may step down.

THE WITNESS:  Am I excused?

MS. McMAHAN:  No objection.

MR. JONES:  Oh, sorry.

THE COURT:  Yes, ma'am, thank you.

THE WITNESS:  Thank you.

MR. JONES:  Oh, I'm sorry.  I thought -- 

THE COURT:  No problem.

MR. JONES:  -- she had more questions.  Sorry.

MS. McMAHAN:  Oh, no, I'm sorry.

MR. JONES:  Okay.  The State would like to call Mr.

Chehoski.

                       JASON CHEHOSKI, being first duly

sworn, testified as follows:

THE CLERK:  Thank you.  Please be seated in the witness

stand.

DIRECT EXAMINATION 

BY MR. JONES: 
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Q. Thank you, Mr. Chehoski.

Could you explain briefly -- well, first of all, how

long have you been practicing law?

A. A little over 21 years.

Q. And approximately how much of that has been criminal?

A. Between 12 and 13 years.

Q. Can you recall how you became involved in the

representation of Mr. Hunter?

A. Yes, I was hired by the Eleventh Circuit Public

Defender's Office in October of 2015.  Mr. Hunter's case was

part of the caseload that I inherited.

Q. And regarding his trial, did you handle the DNA issues?

A. Yes.

Q. Can you explain your investigation of those issues and

what you ultimately decided to do?

A. I enlisted with -- used the help of both Ryan Ostrowski

who was a D -- who's a well known DNA expert out of North

Carolina.  I think he was out of the Asheville area.

I also had -- I had several conversations with him and

conversations with Arie Bax who is a, a criminal defense

attorney who has a very -- who is known to have a good grasp

on the DNA issues to help me get up to speed and learn the

end -- learn the -- not only the basics but of the, the

minutia that's helpful in cross-examination of it.

I don't know if we actually ever formally retained
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Doctor Ostrowski.  But I did, did speak with him at, at

least on, according to my notes, at least I think four

occasions.

Q. All right.  And, ultimately, you did not decide to call

him as a witness?

A. That's correct.

Q. Can you explain why that was?

A. All right.  So, in reviewing my notes, I -- we had

gotten all of the -- all of -- we'd gotten the, the results

back and then we also got the supporting data of that and we

sent that to him and, in his -- I think in our discussions,

I don't think there was anything different that we could of

added or refuted at least the, the main conclusions of it.

So, it -- we decided the best way was actually just to

attack the findings and that leaving open that, you know,

while Mr. Hunter's DNA may of been on it, there was a

secondary contributor and that person, that person may --

who's not Mr. Hunter, may be the actual culprit.

Q. And the -- did you see any grounds to object to the

qualification of the State's DNA expert?

A. No.

Q. All right.  Now, you cross-examined the victim,

Ms. Simon, correct?  

A. That's correct.

Q. Do you recall requesting a Neil v. Biggers ruling from
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the Court?

A. I do not recall that.

Q. Okay.

A. If it's not in the record, I -- I'm gonna defer to the

record on anything---

Q. Right.

A. ---that happened in court.

Q. Could you look at Page 223 of the record?

A. Okay.

Q. Your last statement down at the bottom starting with

however I feel.

A. Yes.

Q. All right.

A. Yes.

Q. So, in -- at that point you did ask for a, a ruling on

the reliability of Ms. Simon's identification of Mr. Hunter,

correct?

A. Yeah, I did request a hearing.

Q. All right.  At the -- when the identification actually

happened, do you remember when that was?

A. I believe it was brought up immediately after by Ms.

Mayes after Mr. Hunter testified in the Jackson v. Denno

stage.  But, again, I would, you know, if the record shows

otherwise, then I would trust that.

Q. Okay.  At the -- before the actual jury, do you recall
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on page -- let's see.  Of -- beg the Court's indulgence

here.

THE COURT:  Uh-huh.  (Affirmative).

(Pause.)

Q. On Page 363 from Lines 16 to 20 --

A. Yes.

Q. -- asking Ms. Simon about that and then continuing onto

Page 364 about how Mr. Hunter's sitting at the defense table

surrounded by defense attorneys when she makes her in-court

identification of him.

A. That's correct.

Q. All right.  And what was the reasoning behind that

question?

A. That would be to -- and you're in a courtroom.  You

have the prosecution on one side, on one side of it.  You

have the defense counsel on the other side of it and the

person who's surrounded by defense counsel is the person who

stands accused.  I don't think it could be more suggestive

that, you know, if you're gonna pick anybody out of the

courtroom, it's gonna be the person who's sitting at defense

table.

Q. All right.  So, that was ultimately -- the reasoning

behind that was to suggest that the identification was not

reliable due to those suggestive factors?

A. Right.
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Q. All right.  Ultimately the Court rules against your

motion for a Neil v. Biggers or to exclude that

identification on Neil v. Biggers grounds, correct --

A. Correct.

Q. -- based on State v. Lewis?

A. I believe so, yes.

Q. Okay.  Mr. Chehoski, to your knowledge, was there ever

a photo lineup presented to the victim in this case?

A. Not to my knowledge.

Q. All right.  Thank you.

No further questions at this moment.

CROSS-EXAMINATION 

BY MS. McMAHAN  

Q. I think -- can you pronounce your last name for me?  

Can you say it for me?

A. Chehoski.

Q. Chehoski.  I was saying Chehoski.  

A. You -- you're not the first and won't be the last.

Q. I know how you feel.  My name gets mispronounced a lot

too.

A. Yeah.  

Q. I think it's the southerner in me that just wants to do

that long O.  So just a couple questions.

So, you took over from Mr. Phillips when he left and do

you recall how many times you might of met with Mr. Hunter?
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A. In looking at my notes, it appears at least nine times.

Q. Do you have any notes about what you guys talked about?

A. Yes.

Q. What kind of things did you guys go over?

A. Everything from, you know, our initial meeting where

I'm intro -- introducing myself to him, making sure he knows

what he's charged with, what, what penalties they carry, to,

you know, other times will be just to try and check in with

him.  They'll also be questions, you know, going over the

discovery, updating him on the case as to what work we're

doing on the outside.

Q. And during those conversations, was there a plea offer

that was ever extended to him?

A. No plea offer was ever made.  That was a -- the --

there was -- I do have notes that Mr. Hunter had asked for a

plea offer.  But Solicitor Mayes never offered one.  It

would of been an open plea as charged.

Q. So you would just have to plead straight up?  

So kind of like---

A. Yes.

Q. ---what he was charged -- been charged with?

A. Yes.

Q. Okay.  She had never indicated she would dismiss a

couple charges for a plea or anything like that?

A. No.
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By Ms. McMahan

Q. In regards to the DNA, were you the one that you said

you had retained or at least consulted with the individual

out of Asheville?

A. Yes, Doctor Ostrowski.

Q. Do you remember for -- him providing you questions to

specifically ask their expert?

A. Yes.

Q. Did you ask those questions?  

Do you recall?

A. I did incorporate, if not all of them, almost all of

them into my cross-examination.

Q. So, what's the issue between like the touch DNA that

we've been kind of referencing throughout---

A. Right.

Q. ---today and is, you know, like the actual DNA profile

that was developed?

A. Well, whenever -- I guess whenever you touch an item,

touching -- it -- whether it be the, the hat, if someone

picked up the hat without wearing gloves, there's going to

be touch DNA on, on that that might contaminate, might

contaminate the DNA in it so that -- adding an extra

contributor.  The DNA would be fainter at the -- at least

the sus -- cause the size of the sample would be so small.

So the DNA would be fainter.  It wouldn't re -- it wouldn't

register on high -- as high on the, on the scale when they
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Jason Chehoski - Cross-examination
By Ms. McMahan

do the testing.

Q. You mean it would, it would be less likely that they

would be able to pull a full profile from it or --?

A. Correct.  Right, you, you -- your, your peaks wouldn't

be as high as it would be say from a known sample or from

sweat or blood or saliva.

Q. So, when -- so when SLED was testing the nylon cap,

what exactly did they test?  

Did they test touch DNA or was there like blood or

anything on the cap?

A. They too -- they -- I think they did a -- they

performed a scrapping on it and that's how they collected

the sample.  They didn't test directly the cap.  They tested

the samples they got from the cap.

Q. They just essentially scraped the whole cap --

A. Correct.

Q. -- with something?

A. Correct.

Q. And then that's what they ultimately tested?

A. Correct.

Q. There was not a -- they just took a swab and swabbed it

on one particular area or something like that?

A. I think the record indicated how it was collected.

When -- I don't think it was -- there -- I don't think it

was a swab explicit -- specifically on the so -- on the cap.
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By Ms. McMahan

It was -- there was a scraping and that -- and what was the

product of the scraping was what was tested.

Q. So that could of been like what skin cells or anything

like that or --?

A. Correct.  Right.

Q. And -- sorry.  I just lost my (indiscernible).  

You said you, you consulted with Arie Bax. 

Was that more for like the, the law around it or just

understanding the science top -- the science behind it?

A. It was the science and, you know, how to apply the

science to make our argument under the law.

Q. Arie and I were in law school together.  He was in my

class.

So, when you consulted with the expert, did he indicate

that he would be helpful or not to the case or --?

A. I -- let me make sure of this.  I don't remember when

we talked last.

I know it was in -- I want to say it was either late

March, early April -- in April when we talked with him and

that's when he gave the -- yeah, I spoke with him on

April 18th that -- yeah, I, I believe he -- I, I don't

remember what -- whether or not he, he said he would be

useful.  I, I think the decision was made that if Mr. Hunter

wasn't gonna be testifying, which we didn't think was a good

idea, then we wouldn't be putting up a case.
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Jason Chehoski - Cross-examination
By Ms. McMahan

Q. And that was to preserve your argument?

A. It -- preserve last argument.

Q. And so when you were cross-examining the victim, I

think you know -- obviously you've heard the issue about the

light skinned black male.

A. Right.

Q. Do you -- is there a reason why you didn't particularly

address that with her regarding her initial ID of who was

there?

A. No.

Q. I think you had addressed the issue of lighting that

Ms. Mayes had then followed up on.

A. Right.  I don't re -- I don't remember what was going

through my mind when I was doing the, doing the

cross-examination of, of Ms. Simon.

Q. Okay.  And then with the jury instructions, did you see

any reason to object to the malice is inferred from a deadly

weapon jury instruction that Judge Goode had given?

A. No, I didn't.  Looking back on it, I think -- you know,

it seems -- it probably would be -- that probably would be a

good objection since, you know, malice was no ele -- there

was no element of malice to be -- I don't think there was

an element of malice to be unless -- there was attempted

murder though, right?  

I'm just trying to remember what---
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Jason Chehoski - Cross-examination
By Ms. McMahan

Q. There was attempted murder.

A. ---attempted murder.  So, malice would of been there

and there's no --.

Q. I don't think malice is in attempted murder.

A. Malice is in attempted murder, yes.

Q. Okay.  And there was the Belcher case though that says,

you know, unless there's something presented and then

Burdette came after that.  So, so now like we don't use that

jury instruction.

A. Right.

Q. Is that right?

A. Since then, yes.

Q. Would you say you had been the main attorney during

the -- after Dayne had left?

A. I was the assigned attorney, yes.

Q. And did you -- what was the -- did you think there

was -- so let me, let me -- let me back up.

A. Take a breath.

Q. The issue about the nylon cap not being on the search

warrant return and all, what -- was that issue raised and

did you talk about that with Mr. Hunter?

A. I don't remember.

Q. The -- but ultimately addressed in -- kind of in the

trial?  

Do you recall if you asked---
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By Ms. McMahan

A. Again---

Q. ---the attorney -- the investigator about that?

A. Again, I think Dayne was the one who did the

cross-examination of the investigators.

Q. But, ultimately, there were no photos of that

particular nylon cap that were taken at the scene, right?

A. If it's not in the record, then no.

Q. And so in -- part of the discovery references a photo

lineup.  

Did you ever see a photo lineup?  

Were you ever given one?

A. I don't remember seeing one and, again, I think if

there was a photo line, that would of been, that would of

been textbook grounds for a Neil v. Biggers hearing.

Q. Which y'all never got one in discovery?

A. Correct.

Q. And how long have you been -- and I don't know if

Mr. Jones asked you this question but how long have you

worked at the Public Defender's Office?

A. I started in October of '15.  The same week as the big

flood.

Q. Oh.  That's nice.

A. Yeah.

Q. Were you doing anything else before the P.D.'s office?

A. In -- I was in private practice doing real estate loan
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By Ms. McMahan

closings from 2007 until I started.  Before that I was in

Spartanburg at the Public Defender's Office there from '05

to '07 and I started in Richland from '01 to '05.

Q. Were you at the public defender or the solicitor?

A. Public Defender's Office in both.

Q. So you decided to take a break and do some contractural

type stuff?

A. Something like that, yes.

Q. So you graduated sometime in 2001 as well---

A. 2001 is when I graduated.  

Q. And except for that break in the real estate, you had

been doing---

A. I've been---

Q. ---criminal law? 

A. ---exclusively criminal and exclusively public

defender.

Q. You're still working with the public defender now?

A. Correct.

Q. Court's indulgence.

(Pause.)

MS. McMAHAN:  I have no further questions.

THE COURT:  Okay.

REDIRECT EXAMINATION 

BY MR. JONES: 

Q. Thank you, Mr. Chehoski.  Just very briefly.
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Jason Chehoski - Redirect examination
By Mr. Jones

State v. Burdette came out in 2019, correct, or well

--?

A. If you---

Q. If you don't---

A. I, I, I am not -- if you say so.

Q. Yeah.

A. It's like I'm --.

Q. All right.  

A. That is---

Q. That case was tried in 2017, correct?

A. This case was tried, tried in 2017, yes.

Q. All right.  And so your knowledge of the law up to that

point did not include any future cases that --?

A. Of course.

Q. All right.  Do you recall Mr. Hunter testifying that

the detective's notes referenced a negative identification

and requesting of photo lineup?

A. If it's in the record, sure.  Again, I don't, I don't

specifically recall that exact moment.

Q. Right.

But the witness said that the perpetrator was wearing a

mask over his face, correct, so that she could only see his

eyes and hear his voice?

A. Right.

Q. All right.  Thank you, Mr. Chehoski.  I think that's
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By Mr. Jones

all the questions I have for you.

A. Thank you.

Q. You are -- if there's no further questions, you're

excused.

THE WITNESS:  Anything else?

MS. McMAHAN:  Oh, no.  No.

THE COURT:  Sure.

MR. JONES:  Your Honor, I'd like to call Kathrine

Hudgins.

THE COURT:  Okay.

THE WITNESS:  Am I free to go?

THE COURT:  That's fine.

                   KATHRINE HUDGINS, being first duly

sworn, testified as follows:

THE CLERK:  Thank you.  Please be seated in the witness

stand.

DIRECT EXAMINATION 

BY MR. JONES: 

Q. Thank you, Ms. Hudgins.

Just by way of background, how long have you been

practicing law?

A. Over 30 years.

Q. And how much of that has been in the criminal appeals

area?

A. Criminal appeals, I've been at Appellate Defense since
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Kathrine Hudgins - Direct examination
By Mr. Jones

2006.  Before that I was in private practice.  I would --

handled criminal appeals in federal and state court while I

was in private practice and then started at the Public

Defender's Office in Richland County and, before that, I was

an assistant solicitor in Aiken County.

Q. All right.  Thank you.

You prepared the appeal for Mr. Hunter's case, correct?

A. I did.

Q. Do you recall how many issues you raised?

A. I have the brief in front of me and it looks like I

raised four issues to the Court.

Q. All right.  The issues that Mr. Hunter complains of

that you -- your failure to raise, I'm just gonna go by --

down those one by one.  The first is the Batson issue.

Do you recall Mr. Phillips making the Batson motion?

A. I didn't independently recall that.  But I went back.

Of course, you and I spoke and I would not have raised that

because it appeared to me that the State had race neutral

reasons for striking those two black jurors that they did.

Unfortunately, I think Mr. Hunter is right.

I think there was only three black members of the jury

that were pulled and two of them were struck for race

neutral reasons by the State.  So, I would not have raised

the Batson issue based on those grounds.

Q. All right.  What about the chain of custody of the DNA?
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Kathrine Hudgins - Direct examination
By Mr. Jones

A. I went back and looked at my brief and that's actually

referenced in a footnote on Page 4 of the brief.  It's

Footnote 1.  I just didn't feel like that was really fleshed

out well enough.

I, I did want to make a note of it cause it was

something that was -- that raised some concerns on my

behalf.  But going back, and after I kind of fleshed out

what issues I did want to raise, I decided not to raise that

issue.

Q. All right.  The failure to argue on appeal the issue

regarding the continuance request made at the pretrial

Schmerber hearing.

A. You know, the Court of Appeals or, I'm not sure, it may

of been a Supreme Court case that says, you know, the denial

of continuances as a grounds for reversal are about as rare

as a hen's tooth sticks in my mind so that that issue was

not, in my professional opinion, was not as strong as the

issues that I did raise.  

Additionally, if other information had come to the

trial attorney's attention after the Schmerber hearing,

additional discovery, they could of certainly challenged

that again based on the new discovery.

Q. The failure to raise the directed verdict issue.

A. There were, there were certainly enough evidence for

this to be sent to the jury in my opinion.
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Kathrine Hudgins - Direct examination
By Mr. Jones

Q. Failure to argue the denial of the Neil v. Biggers

hearing?

A. This one's interesting.  I have argued in briefs before

again to -- against the precedent of State versus Lewis

which says that a first time in-court identification does

not require a Biggers hearing.  I think one of the other

trial lawyers testified to this and I agree with them.  

There's nothing more suggestive than the defendant

sitting at defense table and allowing the witness to

identify him from that especially when you have racial

factors when he's the only black man sitting at defense

table.  I think that's very interesting.  It's, you know,

starkly against State versus Lewis, our case law.

But there is case law.  I think Mr. Hunter even

referenced United States versus Greene, which is a Fourth

Circuit case, and other state jurisdictions which say that a

Biggers hearing is required for first time in-court

identifications.  I did not raise it in this case.  Perhaps

I should have but I didn't.

Q. You would of been arguing against precedent?

A. Correct.

Q. Right.

A. That hasn't stopped me before.

Q. I, I understand.

You failed -- failure to raise the issue of the voice
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Kathrine Hudgins - Direct examination
By Mr. Jones

identification of Mr. Hunter in the courtroom.

A. Kind of tagalongs with that same, same situation with

the Neil versus Biggers and Lewis.

Q. And, finally, Mr. Hunter complains that you should of

filed a petition for rehearing and a petition for a writ of

certiorari to the S.C. Supreme Court.

A. You know, when I'm deciding whether to file a petition

for rehearing and try to seek cert from our Supreme Court, I

really look at the opinion.  I look if, if it's a published

or an unpublished opinion.  I look to see if there are

dissents in the opinion.  I look to see if there's a

substantial legal error in the reasoning of the Court or

something that I can challenge.

In my professional opinion, I did not think that this

was the type of case that would be granted rehearing first

or that our Supreme Court would of granted cert to review

the division -- decision.  So, I did not seek cert or

petition for rehearing.

Q. All right.  Thank you, Ms. Hudgins.

CROSS-EXAMINATION 

BY MS. McMAHAN:   

Q. Can you raise on appeal issues that aren't objected to?

A. No.

Q. So, in your footnote you talk about the objection

coming later.
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Kathrine Hudgins - Cross-examination
By Ms. McMahan

A. Right.

Q. That way -- that's why you didn't ultimately raise it

because there wasn't one that was done necessarily

contemporaneously with it?

A. It seemed like they were -- the first objection was

more to the unavailability as, as I recall and then they

started to talk about the chain a little bit later.  I just

didn't think it was as flushed out and, and I thought the

chain issue, like I said, was probably not as strong as

maybe the other issues.

Q. Okay.

A. I could be wrong.

Q. And so some of the things that Mr. Hunter was

complaining about that there were no objections to the

solicitor's closing when they were referencing items that

weren't necessarily in evidence, that couldn't get raised on

appeal because it wasn't preserved.

Is that correct?

A. That's correct.

Q. And if that issue had been preserved, would that have

been an issue that you may have been able to raise on

appeal?

A. Certainly something that I would consider.  When I'm

deciding my issues, I usually go through and look at the

objections and sort of weigh the strength of the, of the
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By Ms. McMahan

issue in terms of the whole case.

Q. So is that then the first thing you do?

Like you get the transcript and you go through and you

just see what the objections are first?

A. I just, I just try to see what, what the objections

were.  You know, our case law is changing a little bit with

contemporaneous objections.  I think our appellate courts

are becoming a little more fluid in, in, in that.  But

that's still the rule that there has to be contemporaneous

objections, yes, if it wasn't objected to in a closing

argument.  

I mean they've given us a leeway with constitutional

errors under State verse Frazier.  But based on a closing

argument, if it wasn't objected to, I would not be able to

raise that.

Q. What about the jury instructions and specifically that

malice is inferred with a deadly weapon?

A. If it wasn't objected to, I couldn't raise it on

appeal.

Q. You know, obviously before Belcher you could use that

malice was inferred as a jury charge, right?

A. Correct.

Q. So that had been precedent?

A. Correct.

Q. So, how does you over -- how does one overturn
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By Ms. McMahan

precedent?

A. You challenge it that there were -- you know, Belcher

challenged it and won.

Q. Okay.  So, had the Belcher issue been preserved,

Belcher/Burdette -- 

A. Correct.

Q. -- so that would of -- would that have been a viable

issue to raise on appeal?

A. Perhaps, yeah.

Q. Okay.

A. I think Belcher, at the time, was a little problematic

because it wanted -- it, it required a lesser included or

mitigating circumstance.  But, you know, the Court was

struggling with inferences and it was something that was

certainly on, on the radar.

Q. Has our state recognized cumulative errors?

A. That's a very good question.  They certainly have in

the civil context.  I don't think they have come right out

and said it hasn't been addressed.

Q. Is it something that you've ever -- that you've argued

recently or anything --

A. Yes.

Q. -- for the past 10 years or so?

A. Yes.

Q. And I'm really just kind of curious your process.
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By Ms. McMahan

So, so you get an appeal.  

What's the first thing you do when you get assigned an

appeal?

A. I order documents.  So I look at what documents were

introduced as exhibits and I order those exhibits and I read

the transcript.  And, at that point, I have sort of an

overall idea of what my issues are going to be.  Obviously

I'm looking for objections.  Then I kind of weigh out what

my issues are and what are my strongest issues, what are my

more weak issues, kind of determine that.  

And then I go to do the legal research, make sure I've

got the cases in line that I think are going to support my

issues.  Then I, I write the, the statement of facts hoping

to sort of mind through those facts, anything that can help

me with those issues, and then I write the, the, the

arguments.

Q. Okay.  So, obviously I guess the trial transcript gets

ordered at the time shortly thereafter or the appeal gets

filed, right?

A. That's correct.

Q. And you said earlier with the petition for writ of

cert -- well, you'd have to file a petition for rehearing

first?

A. Right.

Q. And then you can file a petition for cert.
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By Ms. McMahan

You didn't see necessarily that, based on the opinion,

the written opinion, which I believe is still unpublished in

this one --

A. It was.

Q. -- that you didn't feel like there were really any

legal errors that you should raise and taken any further?  

A. That's correct.

Q. Had it been a, a published opinion, would you take it

further necessarily?

A. Not necessarily.  Based on, on this ruling, that's just

something I, I take into consideration.  If there'd been a

dissent --

Q. Uh-huh.  (Affirmative).

A. -- on one of the issues, then that probably would of

weighed strong in favor of rehearing and, and cert.

Q. So when you're reviewing the transcript and stuff, do

you take notes of issues that you see as you're going along

reading the transcript?  

A. Yeah.

Q. Were there any particular issues, in reading that

transcript, that you saw that -- besides the footnote issue?

A. Not really.  I -- no, I liked, I liked the issues I

raise in my brief.  The Court didn't but --.

Q. Were there any issues that -- any notes you may have

made about issues that could of been raised but you didn't
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By Ms. McMahan

raise because they weren't objected to?

A. Typically, when that happens, I will try to write to my

client and say you may want to consider raising these issues

on PCR if we haven't been successful on direct appeal.  So,

typically, if I've seen that or flagged that, I would, I

would let my client know.

Q. How many appeals do you think you've done so far?

A. Oh.  I, I couldn't --.

Q. Hundreds?

A. Yeah.  Yes.

Q. How many, how many do you have pending at any given

time?  

Do you know?

A. I think we did a -- we just did an audit.  I think

we -- I think I have 76 cases pending right now.

Q. But they're all like kind of various states like---

A. I---

Q. ---all are---

A. Whether---

Q. Some may be initial brief may be due and --

A. Correct.

Q. -- some are just waiting to be heard?

A. I think that's right.  Don't, don't quote me on that 76

number but --.

Q. Well, during COVID, did that -- did that lockdown cause
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Kathrine Hudgins - Cross-examination
By Ms. McMahan

like a backlog in some of the cases getting reviewed---

A. It actually---

Q. ---by the appellate courts?

A. The appellate courts never shut down during COVID.  So

it gave us an opportunity to catch up on our caseload.  Our

caseload's now building back up.

Q. Well, cause there were no trials obviously at that

point?

A. Correct.

Q. And did that kind of change the way you filed stuff

with the Courts like---

A. Yeah, we were.

Q. ---you file electronically now?

A. We were filing electronically, yes.

MS. McMAHAN:  Court's indulgence?

THE COURT:  Uh-huh.  (Affirmative).

(Pause.)

MS. McMAHAN:  I have no further questions, Your Honor.

THE COURT:  Anything further from the State?

MR. JONES:  Nothing further, Your Honor.

THE COURT:  Thank you, ma'am.  

THE WITNESS:  Thank you.

MR. JONES:  With that, Your Honor, the State rests.

THE COURT:  Okay.  Do y'all want to say anything in

closing briefly?
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MS. McMAHAN:  Judge, just briefly.

I think I've raised the issues that, you know, warrants

some review given that Belcher issue, the photo lineup and

not cross-examining Ms. Simon about that, and the, you know,

the light skinned black male.  I would just ask that you

review all of our issues that we've presented as they are

applied to the trial transcript and rule accordingly.

MR. JONES:  And regarding those issues, specifically,

I -- subject to the, the Court's earlier ruling that the,

that the State will have some time to go through and, and

look into those issues in particular and possibly raise a --

an -- or leave the record open for some additional testimony

if that's necessary -- if the State thinks it's necessary.

Other than that, I don't know if, if Your Honor would

like any briefing?  

A lot of these turn on legal issues.

THE COURT:  What I would say is, if you want a -- like,

you know, leave the record open for 30 days so that you can

review the materials that you just got this morning, I'm

glad to do that just so we have a, a definitive term --

MR. JONES:  Yes, ma'am.

THE COURT:  -- time period.  

So why don't we just say that if there's anything you

want me to consider, that the State has 30 days to submit

anything additional.
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MS. McMAHAN:  And, judge, just for clarification,

that's for that memorandum that was entered is what you're

--?

THE COURT:  That's correct and the -- anything

additional -- there were a few additional matters that he

raised --

MS. McMAHAN:  Thank you, Your Honor.

THE COURT:  -- from the stand as well.  If -- again, if

there's anything you want me to consider regarding those --

MR. JONES:  All right.

THE COURT:  -- with that limited scope.

MR. JONES:  Yes, ma'am.  Thank you.

MS. McMAHAN:  Thank you.

THE COURT:  Okay.
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