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*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Attached for filing, please find a Consent Motion for Agreed Dismissal and to Vacate together with
our Proof of Service for same.  Our firm’s check in the amount of $50.00 for the filing fee is being
sent with the mailed copy.
 
Once these documents been filed-stamped, we would appreciate your reply to this message with
filed-stamped copies.
 
Thank you for your assistance in this matter.  If you have any questions or concerns, please do not
hesitate to contact us.
 
 

Stacey A. Carberry | Legal Assistant
Direct 864.240.3223 | scarberry@hsblawfirm.com

Haynsworth Sinkler Boyd, P.A.
ONE North Main, 2nd Floor | Greenville, SC 29601
Main 864.240.3200 | Fax 864.240.3300

Web | Map | Blog

 

CONFIDENTIALITY NOTICE: This e-mail and any files transmitted with it are confidential
and may contain information which is legally privileged or otherwise exempt from disclosure.
They are intended solely for the use of the individual or entity to whom this e-mail is
addressed. If you are not one of the named recipients or otherwise have reason to believe that
you have received this message in error, please immediately notify the sender and delete this
message immediately from your computer. Any other use, retention, dissemination,
forwarding, printing, or copying of this e-mail is strictly prohibited. -hsbpa-
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July 30, 2024 


VIA EMAIL AND U.S. MAIL  
The Honorable Jenny Abbott Kitchings 
Clerk, South Carolina Court of Appeals 
P.O. Box 11629 
Columbia, SC  29211 
 
Re: John Dabeck v. Larry D. Ashford 
 Appellate Case No. 2023-001458 
 
Dear Ms. Kitchings: 
 
This firm represents the Appellant in the above-captioned matter.  Enclosed for filing, please find a 
Consent Motion for Agreed Dismissal and to Vacate along with our Proof of Service for the same.  
Also enclosed is our firm’s check to cover the cost of the filing fee (w/ mailed copy). 


Please note service on counsel of record by copy of this letter. If you have any questions, please 
give me a call.  Thank you for your assistance in this matter.  


Sincerely yours, 
 
HAYNSWORTH SINKLER BOYD, P.A. 
 
 
 
Sarah P. Spruill 


SPS/sac 
Enclosure 
cc: Joseph O. Thickens (joe@ctlawsc.com) 
 J. Eric Cavanaugh (Eric@ctlawsc.com) 
 David Reynolds Williams (david@williamsattys.com) 
 Virginia Watson Williams (ginny@williamsattys.com) 
 Roopal S. Ruparelia (rruparelia@hsblawfirm.com) 
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IN THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 
    


 
APPEAL FROM FAIRFIELD COUNTY 


Court of Common Pleas 
    


 
The Honorable Brian M. Gibbons 


Circuit Court Judge 
    


 
Trial Court Case No.: 2021-CP-20-0264 


Appellate Case No. 2023-001458 
 


 
John Dabeck ................................................................................................................... Respondent, 
 


v. 
 
Larry Deon Ashford and Wesco International, Inc.,  
of which Larry Deon Ashford is the  ................................................................................ Appellant. 
  


       
 


CONSENT MOTION FOR AGREED DISMISSAL AND TO VACATE 
       


 
Pursuant to Rules 260 and 261, SCACR, the Appellant hereby moves for the agreed 


dismissal of this action and asks that the orders on appeal in this matter be vacated.  Respondent 


consents to the requested relief. 


BACKGROUND 


This appeal stems from a default judgment in the amount of $1,000,000 entered against a 


truck driver, Larry Deon Ashford, following an accident with John Dabeck, resulting in 


approximately $25,000.00 in medical expenses as well as claimed non-economic damages 


including emotional distress and pain and suffering.  Dabeck filed his complaint on June 25, 2021, 


alleging negligence claims against Ashford as well as claims for negligent entrustment and 


negligent hiring, negligent training, and negligent supervisions against Ashford’s alleged employer, 
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WESCO International, Inc.1  Ashford was served on July 6, 2021.  Dabeck filed an affidavit of 


default on September 10, 2021.  On September 30, 2021, Dabeck filed a motion seeking damages.   


The circuit court ordered the entry of default on October 8, 2021.  After several 


continuances, the circuit court took up the issue of damages on March 31, 2022.  Ashford appeared 


at the hearing pro se.  Dabeck and his wife testified generally as to damages and the effects of the 


accident on Dabeck.  After the hearing, Dabeck submitted a summary of his medical bills up to 


that point, showing a total of $22,020.14.  Neither Dabeck nor his attorney sought any particular 


award.  Ashford addressed the Court as to his own recollection of the accident, his own injuries, 


and his frustration that the company he used to work for had not appeared or done anything in 


response to what he described as “letters” about this lawsuit.  The circuit court then ruled from the 


bench, “Well, based upon the testimony and evidence presented and considering the trauma 


testified by your client, I find an appropriate award of actual damages to be one million dollars.”  


A formal order followed on April 4, 2022.   


On September 2, 2022, Ashford, now represented by counsel, filed a motion to set aside 


the entry of default and the default judgment on the following grounds:  Rule 4(d)(1), (7), & (8), 


SCRCP; Rule 55(c), SCRCP; Rule 60(b)(1), (3) & (4), SCRCP; and McClurg v. Deaton, 380 S.C. 


563, 671 S.E.2d 87 (Ct. App. 2008).  In support of the motion, Ashford submitted an affidavit 


outlining his efforts to make WESCO aware of the lawsuit, including notifying WESCO of the 


accident, calling WESCO upon service of the complaint, faxing a copy of the complaint with a 


request that it be sent to WESCO’s insurer, attempting to get his own counsel after WESCO had 


                                                 
1 Ashford’s direct employer was Express Employment Professionals, which had contracted with 
WESCO.  WESCO was dismissed as a party by stipulation on September 12, 2022.   
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allowed the matter to fall into default, notifying WESCO of the damages hearing, and reporting 


the result of the damages hearing to WESCO.   


The motion was heard on March 23, 2023.  At the hearing, Ashford argued that he 


demonstrated good cause for purposes of Rule 60 because he had responded as best he could to 


the complaint, but that WESCO had failed to respond despite repeated efforts by Ashford.  Ashford 


also argued that that he took action with respect to the complaint promptly and promptly filed a 


motion once the insurer became aware of this action, that Dabeck was not unduly prejudiced, and 


that there was a meritorious defense as to damages because the award was excessive in light of the 


evidence to which the circuit court responded that in a default case “the Court, as the trier of fact, 


[is] basically constrained to issue an order requesting what the plaintiff wants.”  Ashford then 


argued that the circuit court had the discretion to grant relief.  The circuit court denied the motion 


by Form 4 order dated March 27, 2023, later explaining in a more formal order issued May 21 that 


there was no good cause and that Ashford had failed to establish the required factors. 


Ashford moved to reconsider on April 6, 2023, arguing that he had established good cause 


and that the circuit court failed to exercise its discretion with respect to whether there was a 


meritorious defense as to the amount of damages because the circuit court believed it was required 


to give Dabeck what he wanted and because the award was not supported by the evidence at the 


damages hearing.  Following a hearing on August 17, 2023, the motion was denied by Form 4 


order filed on August 17, 2023.  This appeal followed, and the parties have since entered a global 


settlement with Wesco fully resolving this matter. 


BASIS FOR VACATING ORDERS ON APPEAL 


The South Carolina Appellate Court Rules provide that the parties to an appeal may, by 


agreement, request that an appeal be dismissed and that the appellate court vacate a prior order, 
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opinion, or judgment in the matter.  Rule 260(b), SCACR; see also Merrill Lynch, Pierce, Fenner 


& Smith Inc. v. Havird, 343 S.C. 485, 486, 541 S.E.2d 241, 242 (2001) (granting motion to dismiss 


and vacate under former version of Rule 260, SCACR).  This request is properly made by motion.  


Rule 260(b), SCACR.  In the motion, the parties are required to set forth the “facts that warrant 


this extraordinary relief[.]”  Rule 261(d), SCACR. 


This case presents extraordinary circumstances relating to the amount of the award coupled 


with unique factors surrounding Ashfords’ efforts to tender the defense of this matter for all of the 


reasons set forth in Ashford’s initial brief.  The parties have reached a settlement agreement, 


including a term requiring the parties to jointly seek to have the default judgment in this action 


vacated in its entirety.  Such a result is consistent with the interests of justice given the 


circumstances present here.    


CONCLUSION 


For the reasons stated above, Appellant, with the consent of the Respondent, seeks an order 


dismissing the appeal and vacating the orders on appeal in accordance with Rules 260(b) and 


261(d), SCACR. 
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Respectfully submitted, 


HAYNSWORTH SINKLER BOYD, P.A. 
 


s/ Sarah P. Spruill    
Sarah P. Spruill, SC Bar # 68337 
ONE North Main, 2nd Floor 
P.O. Box 2048  
Greenville, SC  29601-2772 
(864) 240-3200 
sspruill@hsblawfirm.com 
 
Roopal S. Ruparelia, SC Bar # 16003 
1201 Main Street, Suite 2200 
PO Box 11889 
Columbia, SC 29211-1889 
(803) 540-7846 
rruparelia@hsblawfirm.com 
 
Attorneys for Appellant Larry Ashford 


        
We agree and consent to the requested relief: 
 
s/ Joseph O. Thickens 
Joseph O. Thickens, SC Bar # 101398 
J. Eric Cavanaugh, SC Bar # 100044 
Cavanaugh & Thickens, LLC 
PO Box 2409 
Columbia, SC 29202 
Eric@ctlawsc.com 
joe@ctlawsc.com 
 
David Reynolds Williams, SC Bar # 77899 
Virginia Watson Williams, SC Bar # 77898 
Williams & Williams 
PO Box 1084 
Orangeburg, SC 29116 
david@williamsattys.com 
ginny@williamsattys.com 
 
Attorneys for Respondent 
        
July 30, 2024 











