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Good morning:

Attached are Parts 3 and 4 of the first volume of the Record on Appeal in the above-
referenced matter. 
 
Respectfully,
 
 
M. Elizabeth Kimbrough | Paralegal
Fulcher Hagler LLP |  (706) 828-2649
fulcherlaw.com | bkimbrough@fulcherlaw.com

This message and any attachments from the law firm Fulcher Hagler LLP may contain CONFIDENTIAL and legally protected information. If
you are not the addressee and an intended recipient, please do not read, copy, use or disclose this communication to others; also, please
notify the sender by replying to this message, and then delete it from your system. Thank you.

 
From: Beth Kimbrough 
Sent: Tuesday, August 6, 2024 10:49 AM
To: Court Of Appeals Filings <ctappfilings@sccourts.org>
Cc: 'Zac Turner' <zturner@tonnsenbach.com>; 'Adam Bach' <abach@tonnsenbach.com>; 'Melanie
Mausser-Shaluly' <mshaluly@tonnsenbach.com>; Scott Kelly <SKelly@fulcherlaw.com>; Kyle
Waddell <kwaddell@fulcherlaw.com>; Samantha J. Adcox <sadcox@fulcherlaw.com>; Ginnelys B.
Reyes <greyes@fulcherlaw.com>
Subject: Appellate case no. 2023-001752 (MECO, Inc. of Augusta v. Alex Sayed a/k/a Arshad M.
Sayed a/k/a Arshed Sayed, et al)
 
Email 1 of 4

Good morning:

Attached are Parts 1 and 2 of the first volume of the Record on Appeal in the above-
referenced matter.  A paper copy of Volumes I and II has also been sent to you via Fed
Ex Overnight and is scheduled to arrive tomorrow morning.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 
 ) SEVENTH JUDICIAL CIRCUIT 
COUNTY OF SPARTANBURG )  
 ) C/A NO.: 2022CP4203123 
 )  
MECO, INC. OF AUGUSTA, )  
 )  
  Plaintiff, )  
 )  
v. )  
 )  
ALEX SAYED a/k/a ARSHAD M. 
SAYED a/k/a ARSHED SAYED;   
NEPA VENTURES LLC; NEPA 
TRADING & INVESTMENTS, 
LLC,    


) 
) 
) 
) 
) 


 


 )  
  Defendants. )  


 
PLAINTIFF’S MEMORANDUM IN OPPOSITION TO 
DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT  


 
 Plaintiff MECO, Inc. of Augusta (“Plaintiff”), by and through undersigned counsel,


submits this Memorandum in Opposition to Defendants’ Motion for Summary Judgment.


Defendants filed their Motion for Summary Judgment (“Motion” or “Defendants’ Motion”) on


August 22, 2023, and as of the date of this filing have not filed a memorandum in support of their 


Motion.  Defendants’ Motion fails to establish the absence of a genuine issue of material fact as to


the appropriate statute of limitations, as well as the commencement and expiration of same, and 


the propriety of tolling, and for these reasons—which are elucidated and supported by materials 


provided and cited herein—the Motion should be DENIED. 


STATEMENT OF FACTS  


 Plaintiff brought this suit to recover money Defendants owe from the parties’ original 


contract, and monies owed from other work at Defendants’ property.  (See generally Pl.’s Am. 


Compl., attached hereto as Exhibit 1; see also Contract (MECO 00307 – 319, attached hereto as 
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Exhibit 2).    Plaintiff is “a sales, service, and installation company for petroleum equipment 


products.” (Pl.’s Dep. 19:4 – 24, attached hereto as Exhibit 3 (including all cited excerpts)). 


 Plaintiff was initially hired to provide new and improved replacement equipment for 1) 


Westar Travel Plaza’s payment & communication systems; 2) Westar’s old tanks; 3) Westar’s old 


gas dispensers; 4) Westar’s small DEF tank. (Pl.’s Dep 37:16 – 39:20).  Defendant Sayed needed 


Plaintiff to do additional work at the property located at 175 Truckstop Road, Cowpens, SC, then 


known as Westar Travel Plaza, that hadn’t been included in the Contract’s original scope.  (See, 


e.g., Pl.’s Dep 50:2 – 52:6, 98:9 – 17).  And so, Plaintiff completed 3 additional jobs at Westar: 


(1) upgrade kits for gas-side dispensers; (2) piping job to connect front diesel pumps directly to 


diesel tanks; (3) concrete repair job.  (Pl.’s Dep 50:2 – 52:6, 98:9 – 17).  Plaintiff held all the 


equipment required to perform under the Contract and the 3 additional jobs in its warehouses, 


except for the singular DEF tank.  (Pl.’s Dep. 43:12 – 20, 44:13 – 24).  Defendants made 2 


payments to Plaintiff, and Plaintiff alleges Defendants still owe $109,678.71 plus applicable 


interest and costs of collection, including reasonable attorneys’ fees.  (See, e.g., Pl.’s Am. Compl.’s 


Prayer for Relief; see also Contract § II(1)).  The Contract bore an initial price of $378,000.16—


of which $257,923.691 was for goods/equipment and $99,308.82 was for installation/startup.  (See 


Contract).  That is, over 72% of the initial Contract price was for goods/equipment (excluding 


taxes from calculation).  (See id.)   


 There is conflicting evidence as to when Plaintiff discovered, or should have discovered, 


its causes of action against Defendants for not paying Plaintiff.  (Compare Stmt. of Not. and Mech. 


Lien, filed with Dec. 19, 2019 with Spartanburg County Register of Deeds, attached hereto as 


Exhibit 4, with Pl.’s Dep. at 121:20 – 122:20 (discussing e-mail sent about money owed as of 


August 8, 2019).  But Plaintiff retained counsel on September 11, 2019, and Plaintiff filed its 
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Amended Complaint on August 25, 2022, which Defendants’ counsel acknowledged service of by 


September 2, 2022.  (See Brodie Aff., attached hereto as Exhibit 5; see also Pl.’s Am. Compl.; see 


also Defs.’ Ackn. of Service, filed Sept. 2, 2022, attached hereto as Exhibit 6).  Despite Plaintiff’s 


and Defendant Sayed’s testimony, there is conflicting evidence as to when Plaintiff was still 


working at Westar—Plaintiff issued invoices (on a net-30 basis) that were due on September 26, 


2019.  (See, e.g., Invoice Nos. 27487, 27488 (MECO 00434 – 435), attached hereto as Exhibit 7).  


Moreover, Plaintiff’s prior lien is evidence that Plaintiff last did work at Westar on September 21, 


2019.  (See Stmt. of Not. and Mech. Lien).  And so, Plaintiff’s prior lien compared with Plaintiff’s 


testimony and Plaintiff’s invoices due September 26 are all conflicting evidence of when Plaintiff 


finished work at Westar and when Plaintiff discovered, or should have discovered, its causes of 


action against Defendants—which of course, is a material fact. 


 Plaintiffs now know that Defendants are all out-of-state residents. (See generally Brodie 


Aff.; see also Sayed’s Dep. 8:20 – 9:15, 75:25 – 76:12, attached hereto as Exhibit 8 (including all 


cited excerpts); see also Screenshots from Sec. of State Search for NEPA Defendants, attached 


hereto as Exhibit 9).  But neither Plaintiff nor its counsel knew the legal name of Defendant Sayed 


until around August 2022 when it filed its Complaint.  (See Brodie Aff.; see also Screenshot of 


Public Case Records Search re 2018CV4210109141 (indicating last name “Sayedtol”), attached 


hereto as Exhibit 10; see also Mortgage from Defendant NEPA Ventures (indicating name 


“Arshad Sayed”), attached hereto as Exhibit 11; see also Aff. of Service of Not. of Mech. Lien 


(indicating name “Alex Sod”), attached hereto as Exhibit 12; see also Sayed’s Dep. 7:5 – 18 


(admitting name is Arshed Sayed and denying any aliases other than Alex)).  After he was hired 


in September 2019, Plaintiff’s then-counsel sifted through a mass of contradictory public records, 
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and the absence of same, to try and determine Defendant Sayed’s legal name as his affidavit 


describes: 


 Personally appeared before me, Brad A. Brodie, Esq., who being duly sworn 
deposes and says: 
 I helped prepare a Statement and Notice of Mechanic's Lien for MECO, Inc. 
of Augusta (MECO) which was filed in Spartanburg County, South Carolina. I was 
hired on or about September 11, 2019. When I reviewed the contract with MECO 
it described the owner of the location at 175 Truck stop Rd. as "Alex Sayed, Westar 
Travel Plaza". A search of the Spartanburg County real estate records indicated that 
the real property where the subject truck stop is located is actually in the name of 
Nepa Ventures LLC. There were no records filed at the South Carolina Secretary 
of State's office for Nepa Ventures LLC or a registered agent listed. In addition, 
there were no records filed at the South Carolina Secretary of State's office 
concerning Nepa Trading & Investments, LLC either, which apparently is another 
company which was involved in the underlying transaction. A search of the judicial 
records showed a Judgment in favor of Davis Services Inc. against a Alex Sayedtol 
dba Westar Travel Plaza, 175 Truck Stop Rd., Cowpens, SC 29330 which is the 
address of the subject truck stop (Case Number 2018CV4210109141). In addition, 
there was a mortgage from NEPA Ventures LLC to Celtic Bank Corporation, 
recorded in Mortgage Book 5426 at page 604 in the RMC office for Spartanburg 
County, South Carolina, which was executed by Arshad Sayed, on behalf of Nepa 
Ventures, LLC. This Mortgage appeared to be executed in the State of 
Pennsylvania, based on the notary block. We searched Pennsylvania corporate 
records and came up with a possible address for Nepa Ventures, LLC of 100 N. 
Wilkes Bane Blvd, Ste 206, Wilkes-Bane, PA 18702. However, when the lien was 
served the name of "Mr. Sod" appeared on the Affidavit of Service. 
 Nepa Ventures, LLC and Nepa Trading & Investments, LLC should have 
obtained a certificate to conduct business in South Carolina and should have had a 
registered agent in the State of South Carolina, as required by law. To this day I 
think both Nepa entities are still out of compliance with the filing requirements for 
the state of South Carolina, because I ran a search on September 7, 2023 and neither 
of the Nepa entities appear on the website for the South Carolina Secretary of State. 
 I was unable to determine the legal name of Alex Sayed, Arshad Sayed, or 
Alex Sayedtol and am unsure to this day what the legal name of the person who 
signed the contract with MECO is. In addition, we were never able to determine a 
personal address for Alex Sayed or Arshad Sayed in South Carolina, or 
Pennsylvania. 
 


(Brodie Aff. (referring to, in order, Exhibits 4, 2, 9, 10, 11, 12)). 
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ARGUMENT & CITATION OF AUTHORITY 


A. Defendants Should be Limited to Arguing the Authority & Evidence in their 
Principal Motion. 
 


 Defendants filed their Motion on August 22, 2023 and have not yet, at the time of this 


filing’s submission, filed any memorandum in support.  Accordingly, Defendants have only given 


sufficient notice of the limited grounds in their Motion and should be barred from arguing or 


relying upon any other evidence or authority that may be included in a forthcoming memorandum 


of law—or at the hearing.  “One of the basic purposes of a notice of motion is to apprise the


opposing party of the relief sought and the grounds therefor.”  Turbeville v. Floyd, 288 S.C. 171, 


174, 341 S.E.2d 651, 652–53 (Ct. App. 1986) (quoting Skinner v. Skinner, 257 S.C. 544, 549, 186 


S.E.2d 523, 526 (1972)).  “Ordinarily, a court may not grant relief beyond the limits or scope of


such notice.”  Id.  “However, our Supreme Court has indicated in dicta that the Circuit Court may 


grant a motion for summary judgment on a ground not included in the notice of the motion if the 


ground is fully argued before the court without objection.”  See id. (citing Salvo v. Hewitt, 


Coleman & Associates, 274 S.C. 34, 260 S.E.2d 708 (1979)).  Put plainly, Plaintiff has only 


received notice of the grounds in Defendants’ Motion “at least 10 days before [Sept. 12, 2023] . . 


. .”  Rule 56(c), SCRCP—and Plaintiff objects to the consideration of any evidence or authority 


outside what is specifically cited in the Motion. 


 Defendants’ Motion cites no legal authority other than a statute of limitations, S.C. Code 


Ann. § 15-3-530, and Rule 56, SCRCP.1  And so, Defendants should be held to rely only upon 


those authorities in arguing their Motion before the Court on September 12, 2023.  Additionally, 


Defendants should be restricted to arguing their Motion only on the evidence cited therein—


 
1 Defendants’ counsel also briefly refers to Rule 30(b)(6), SCRCP in describing Plaintiff’s deposition. 
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because allowing anything else would not provide Plaintiff with the notice required by Rule 56, 


SCRCP.  Considering that Defendants’ counsel may attempt to bring other evidence or legal 


authority to the Court (in either a memorandum or orally at the hearing), Plaintiff now 


preemptively objects to consideration of any legal authority or evidence not included in 


Defendants’ Motion filed on August 22, 2023, for the lack of notice to Plaintiff such consideration 


would cause. 


B. Summary Judgment Standard 


 In order to succeed, Defendants must “show that there is no genuine issue as to any material


fact and that [they are] entitled to a judgment as a matter of law.” Rule 56(c), SCRCP. Inversely—


and as recently clarified by the Supreme Court of South Carolina—Plaintiff as the nonmovant 


must present a genuine issue of material fact which would permit reasonable inference(s) creating 


an issue of fact for trial.  See Kitchen Planners, LLC v. Friedman, No. 2020-001669, 2023 WL 


5420401, at *2-3 (S.C. Aug. 23, 2023).  However, “[i]n determining whether any triable issues of


fact exist, the circuit court must view the evidence and all reasonable inferences that may be drawn 


from the evidence in the light most favorable to the non-moving party.” E.g., RWE NUKEM 


Corp. v. ENSR Corp., 373 S.C. 190, 195, 644 S.E.2d 730, 733 (2007) (citation omitted).  


C. Genuine Issue on whether Six-Year Statute of Limitations Applies to the 
Contract. 
 


 Defendants’ Motion fails because there is at least a genuine issue of fact on whether the


Uniform Commercial Code applies to the Contract between Plaintiff and Defendants.  And if the 


UCC does apply to the Contract at issue, then Defendants’ Motion is premised on an inapplicable


statute of limitations and should be denied accordingly.  See S.C. Code Ann. §§ 36-2-725, 36-2-


106 (providing 6-year statute of limitations for breach of contracts for sale & defining “contract


for sale” as including a present sale of goods and a contract to sell goods at a future time).  Chapter 
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2, Title 36 of the S.C. Code Ann. “applies to transactions in goods . . . .” S.C. Code Ann. § 36-2-


102 (exempting transactions intended to operate only as a security transaction). “‘Goods’ means


all things (including specially manufactured goods) which are movable at the time of identification 


to the contract for sale other than the money in which the price is to be paid, investment securities 


(Title 36, Chapter 8) and things in action.” S.C. Code Ann. 36-2-105(1).  Here, the Contract 


between Plaintiff and Defendants was made for both the supply of goods and services by Plaintiff 


at the Westar Travel Plaza, for an initial price of $378,000.16.  (See Contract at 1).   


 When determining whether a contract involving goods and services should be treated as a 


“sale of goods” under the UCC, courts employ a simple test—"whether their predominant factor, 


their thrust, their purpose, reasonably stated, is the rendition of service, with goods incidentally 


involved (e.g., contract with artist for painting) or is a transaction of sale, with labor incidentally 


involved (e.g., installation of a water heater in a bathroom).” Bonebrake v. Cox, 499 F.2d 951, 


960 (8th Cir. 1974) (citations omitted); see also Ranger Const. Co. v. Dixie Floor Co., 433 F. Supp. 


442, 444 (D.S.C. 1977) (citing Bonebrake as “[t]he leading case on the UCC’s applicability to


[mixed contracts]”).  In Bonebrake, the Eighth Circuit Court of Appeals characterized the subject 


contract as one clearly for the replacement of bowling-lane equipment that had been destroyed by 


a fire—and therefore, one for the sale of goods under the UCC.  499 F.2d at 957 – 60.  The district 


court in Ranger Const. Co. deployed the Bonebrake test but went the other way because the 


predominant purpose of the contract there was providing floor installation services, and discovery 


responses showed the subcontractor did not maintain a warehouse for the flooring materials and 


supplies it used for the job.  433 F. Supp. at 444 – 45. 


 The Contract between Plaintiff and Defendants in this case includes a delineation for the 


price of “equipment” and the installation Plaintiff anticipated providing at the Westar Travel Plaza.  


E
L


E
C


T
R


O
N


IC
A


LL
Y


 F
ILE


D
 - 2


02
3


 S
e


p
 0


8 4
:4


3
 P


M
 - S


P
A


R
T


A
N


B
U


R
G


 - C
O


M
M


O
N


 P
L


E
A


S
 - C


A
S


E
#2


02
2


C
P


4
2


03
1


23


128







 
 


 
 
 


The cost of equipment under the Contract was $257, 923.61 and the price for Plaintiff’s installation


pales in comparison at $99,308.82—excluding taxes, the equipment comprised over 72% of the 


Contract price.  Now, while Plaintiff is in the business of supplying materials and installing them 


(i.e., they do not manufacture their equipment)—it is “a sales, service, and installation company 


for petroleum equipment products.” (See Pl.’s Dep. 19:4 – 24) (emphasis supplied).  But this 


diminutive ratio of services to equipment in the Contract, and Plaintiff’s business model are not 


the only facts relevant to determining the purpose of the Contract. 


 Bonebrake and Ranger Const. Co. both make clear that other factors should be considered 


to determine the primary purpose of the Contract.  Like the contract for bowling lane equipment 


in Bonebrake—which was held to fall under the UCC—Defendants hired Plaintiff to provide and 


replace equipment.  Specifically, Plaintiff was initially hired to provide new and improved 


replacement equipment for 1) Westar’s payment & communication systems; 2) Westar’s old tanks; 


3) Westar’s old gas dispensers; 4) Westar’s small DEF tank. (Pl.’s Dep 37:16 – 39:20).  All 4 of 


these items required Plaintiff to provide or procure new equipment, deliver it to Westar Travel 


Plaza, and install each properly.  And like the supplier of bowling lane equipment in Bonebrake, 


Plaintiff held all the equipment required to perform under the Contract in one of its warehouses 


except for the singular and large DEF tank. (Pl.’s Dep. 43:12 – 20, 44:13 – 24).  Put another way, 


unlike the subcontractor in Ranger Const. Co., Plaintiff held most of the equipment for the Westar 


job in its own warehouses.  And Plaintiff entered the Contract with Defendants for the replacement 


of equipment that Westar Travel Plaza wanted in order to upgrade its premises.  Cf. Bonebrake, 


499 F.2d at 960; (see also Sayed’s Dep. at 43:14 – 20).  The parties’ Contract and agreements for 


additional jobs at Westar are much more like the “installation of a water heater in a bathroom” 
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than entering a “contract with artist for [a] painting”.  Bonebrake v. Cox, 499 F.2d 951, 960 (8th 


Cir. 1974) (citations omitted). 


 Defendants’ Motion should be denied because there is at least a genuine issue of material


fact on the primary thrust or purpose of the Contract between the parties.  If that factual dispute is 


resolved to hold the UCC applies—then Defendants’ Motion is baseless because S.C. Code Ann.


§ 36-2-725(1) provides a 6-year statute of limitations under which Plaintiff’s August 2022 filing


of its Complaint, and service shortly thereafter, would fall.   


D. Genuine Issue on When Plaintiff Discovered Causes of Action. 


 Defendants’ Motion should also be denied because there are genuine issues of material fact 


concerning when Plaintiff discovered its cause of action against any Defendant and relatedly, when 


Defendants last made payment on their obligations under the Contract.  Non-UCC breach of 


contract actions must be commenced within three years pursuant to S.C. Code Ann. § 15-3-


530(1)—however, “[t]he discovery rule applies to breach of contract actions.” E.g., Prince v. 


Liberty Life Ins. Co., 390 S.C. 166, 169, 700 S.E.2d 280, 282 (Ct. App. 2010) (citations omitted).  


“[A] breach of contract action accrues not on the date of the breach, but rather on the date the 


aggrieved party either discovered the breach, or could or should have discovered the breach 


through the exercise of reasonable diligence.” E.g., Maher v. Tietex Corp., 331 S.C. 371, 377, 500 


S.E.2d 204, 207 (Ct. App. 1998) (citation omitted).  And where there is conflicting evidence as to 


the time of discovery—there is a genuine issue of material fact and the jury has an issue to decide.  


See, e.g., McAlhany v. Carter, 415 S.C. 54, 63, 781 S.E.2d 105, 110 (Ct. App. 2015), aff'd, No. 


2016-000405, 2017 WL 4873655 (S.C. May 3, 2017) (reversing trial court’s grant of summary


judgment because evidence conflicted on timing of discovery of no-moisture barrier versus actual 


mold in the home); see also Logan v. Cherokee Landscaping & Grading Co., 389 S.C. 611, 618, 
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698 S.E.2d 879, 883 (Ct. App. 2010) (citation omitted) (“If there is conflicting evidence as to


whether a claimant knew or should have known he or she had a cause of action, the question is 


one for the jury.”); Arant v. Kressler, 327 S.C. 225, 229, 489 S.E.2d 206, 208 (1997) (citation 


omitted) (“When there is conflicting testimony regarding the time of discovery, it becomes an


issue for the jury to decide.”); Johnston v. Bowen, 313 S.C. 61, 64, 437 S.E.2d 45, 47 (1993)


(citation omitted) ( “Whether a claimant knew or should have known that they had a cause of 


action is question for the jury.”). 


 In McAlhany, the Court of Appeals reversed the trial court’s grant of summary judgment


barring the plaintiff’s claim based on the expiration of statute of limitations simply because the 


record showed conflicting evidence as to when McAlhany first discovered mold in his home.  415 


S.C. at 63 – 66, 781 S.E.2d at 110 – 12 (emphasis supplied).  In that case, McAlhany sued the pest 


control company and the prior homeowner in April 2011 for negligence based on property damage 


and personal injury resulting from termite and water damage to a home McAlhany bought in 2007.  


Id.  McAlhany testified at one point that he discovered black mold when he first moved into the 


home in October 2007—he also testified he first discovered mold in August 2009, and that he first 


learned of flooding problems in June 2008.  Id. at 64, 781 S.E.2d at 111.  The trial court granted 


summary judgment for the defendants based on the 3-year statute of limitations and McAlhany’s


testimony that he discovered no proper moisture barrier and mold in 2007.  Id. at 61, 781 S.E.2d 


at 109.  But the Court of Appeals’ reversed and hinged its decision on the plain reasoning that 


“McAlhany presented evidence that he did not discover mold within the home until June 2008 or 


August 2009, which would have made his lawsuit timely filed in April 2011 . . . . ” Id. at 66, 781 


S.E.2d at 112. 
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 While McAlhany’s discovery of causes of action for negligence is admittedly more


nebulous than Plaintiff’s discovery of its contractual causes of action against Defendants—there 


is conflicting evidence on when that discovery occurred.  Similar to McAlhany’s testimony, 


Plaintiff’s statements at deposition are some evidence that it knew Defendant(s) had breached 


some of their contractual obligations by August 9, 2019.  (See Pl.’s Dep. at 121:20 – 122:20).  But 


Plaintiff’s prior lien on Defendant NEPA Ventures’ property, given under oath, establishes 


Plaintiff last provided labor and materials to Defendants at the Westar Travel Plaza on September 


21, 2019.  (See Stmt. of Not. and Mech. Lien, filed Dec. 19, 2019 with Spartanburg County 


Register of Deeds).  Moreover, the labor and materials referenced in Plaintiff’s lien were “for use


in construction of diesel fuel pumps and related equipment located [at the Westar Travel Plaza] 


owned by NEPA Ventures[,] LLC” which is the same type of work Defendants hired to perform 


under the Contract.  (See id.; see also Pl.’s Dep 37:16 – 39:20).  Considering this evidence that the 


work was not even complete until September 21, 2019, Defendant’s payment obligations for the


work Plaintiff did at Westar could not possibly have been breached in August because Plaintiff 


was still doing work at Westar.   


 Plaintiff’s Complaint also alleges that Defendant Sayed had Plaintiff perform work outside


the original scope of work in the Contract—some of which was done after August 9 and for most 


of which Defendants eventually made payment.  (See, e.g., Invoice Nos. 27487, 27488 (MECO 


00434 – 435); see also Pl.’s Am. Compl. ¶¶ 16, 23, 33); see also S.C. Code Ann. § 15-3-130 


(providing part payment on obligation is evidence to prevent bar of statute of limitations); see also 


Madren v. Bradford, 378 S.C. 187, 193, 661 S.E.2d 390, 394 (Ct. App. 2008) (citation omitted) 


(“A written contract may be modified by the parties thereto in any manner they choose,


notwithstanding, agreement prohibiting its alteration except in a particular manner.”); see also 
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Smith-Hunter Const. Co. v. Hopson, 365 S.C. 125, 129, 616 S.E.2d 419, 421, n.1 (2005) (noting 


trial court correctly held that party waived provisions of contract related to change orders based 


on unsigned invoices/change orders and changes having been requested without insisting on strict 


compliance with contract provisions); see also Sapp v. Wheeler, 402 S.C. 502, 510, 741 S.E.2d 


565, 570 (Ct. App. 2013) (finding no error in “trial court's determination that Sapp had no reason


to believe he had a cause of action against Wheeler until the rental payments [being received from 


various entities] ceased”). 


 As a result of Plaintiff’s testimony conflicting with its prior lien and its records, there is a 


genuine issue of material fact as to when Plaintiff knew Defendants had breached their contractual 


obligations. Much like the plaintiff in McAlhany, Plaintiff has inadvertently provided conflicting 


evidence on when it discovered Defendants breached their contractual obligations giving rise to 


causes of action.  Thus, a genuine issue of material fact remains for the trier of fact to decide, and 


Defendants’ Motion should be denied. 


E. Statute of Limitations Should be Tolled. 
 
a. Defendant Sayed 


 
 Even if the Court sees no genuine issue of material fact on which statute of limitations 


applies to the Contract and when Plaintiff discovered its causes of action, a 3-year statute of 


limitations should be tolled for Defendants’ continuous presence and/or residence outside the State


of South Carolina, and Plaintiff’s lack of knowledge as to Defendant Sayed’s name and


Defendants’ location. South Carolina law provides for tolling where a party is located out-of-state: 


If when a cause of action shall accrue against any person he shall be out of the State, 
such action may be commenced within the terms in this chapter respectively limited 
after the return of such person into this State. And if, after such cause of action shall 
have accrued, such person shall depart from and reside out of this State or remain 
continuously absent therefrom for the space of one year or more, the time of his 
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absence shall not be deemed or taken as any part of the time limited for the 
commencement of such action. 
 


S.C. Code Ann. § 15-3-30. The General Assembly “enacted this tolling provision in 1870 [] to


protect its residents from defendants who were not amenable to personal service of process because 


the defendants were out of state.” Meyer v. Paschal, 330 S.C. 175, 178 – 179, 498 S.E.2d 635, 


637 (1998).  The first sentence has been interpreted by the Supreme Court of South Carolina “to


include defendants who are residents of this State but out-of-state and defendants who have never 


resided in this State.” Id.  Here, Defendants are all out-of-state residents.  (See generally Brodie 


Aff.; see also Sayed’s Dep. 8:20 – 9:15, 75:25 – 76:12; see also Screenshots from Sec. of State 


Search for NEPA Defendants).  While the Meyer court recognized that the purpose of the tolling 


statute has been served and no longer applies when a defendant becomes amenable to long-arm 


jurisdiction and/or substitute service, it expressly limited that holding “to situations similar to the


instant case in which the name and location of the defendant is known to the plaintiff.” Meyer, 


330 S.C. at 183 – 184, 498 S.E.2d at 639. “The period of limitations may be tolled when that


information is not known to the plaintiff.  Whether the plaintiff had such knowledge could 


conceivably be a question of fact.” Meyer, 330 S.C. at 184, 498 S.E.2d at 639 (emphases 


supplied). 


 Indeed, this is the very situation in the case at hand because neither Plaintiff nor its counsel 


knew the legal name of Defendant Sayed until around August 2022 when it filed its Complaint.  


(See Brodie Aff.; see also Screenshot of Public Case Records Search re 2018CV4210109141 


(indicating last name “Sayedtol”); see also Mortgage from Defendant NEPA Ventures (indicating 


name “Arshad Sayed”); see also Aff. of Service of Not. of Mech. Lien (indicating name “Alex


Sod”); see also Sayed’s Dep. 7:5 – 18 (admitting name is Arshed Sayed and denying any aliases 


other than Alex)).   After September 2019, Plaintiff’s then-counsel sifted through a profusion of 
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contradictory public records, and an absence of same, to try and determine Defendant Sayed’s 


legal name.  First, Plaintiff’s counsel went off the name which Defendant Sayed signed on the 


Contract—Alex Sayed.  (See Contract; see also Brodie Aff.).  Then, Plaintiff’s counsel searched 


Spartanburg County’s real estate records which revealed that NEPA Ventures LLC owned the 


Westar property, but the South Carolina Secretary of State’s office had no records for that entity 


or the financing entity for Plaintiff’s project at Westar, NEPA Trading & Investments, LLC.  (See 


Brodie Aff; see also Screenshots from Sec. of State Search for NEPA Defendants).  Next, 


Plaintiff’s counsel found a Spartanburg County judgment against an “Alex Sayedtol”.  (See Brodie 


Aff.; see also Screenshot of Public Case Records Search re 2018CV4210109141). 


 Searching further, Plaintiff’s counsel found a mortgage related to the Westar Travel Plaza 


which was executed by an “Arshad Sayed” and revealed a potential presence in the Commonwealth 


of Pennsylvania.  (See Brodie Aff.; see also Mortgage from Defendant NEPA Ventures).  This led 


to Plaintiff’s counsel seeking to serve NEPA Ventures LLC at its Pennsylvania-registered address 


with Plaintiff’s Statement and Notice of Mechanic’s Lien against the property.  (See Brodie Aff.; 


see also Aff. of Service of Not. of Mech. Lien).  And when NEPA Ventures was served, an “Alex 


Sod” apparently presented himself as the Office Manager who was authorized to accept service 


for NEPA Ventures.  (See id.)  At the end of this search, Plaintiff’s then-counsel was unable to 


determine either the legal name of the contracting party, or a personal address for Alex Sayed or 


Arshad Sayed in South Carolina or Pennsylvania.  (See Brodie Aff.)  And so, Plaintiff also did not 


know the legal name and address of Defendant Sayed until the undersigned filed the Complaint in 


August 2022. 


 In the case at bar, Plaintiff did not know Defendant Sayed’s correct name and address 


because of the confusion caused by the multiple contradictory public records and because its course 
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of dealing with Defendant Sayed never necessitated learning his home address.  This establishes 


at least the same “question of fact” envisioned by the Court in Meyer.  330 S.C. at 184, 498 S.E.2d 


at 639 (emphasis supplied) (“The period of limitations may be tolled when that information is not 


known to the plaintiff.  Whether the plaintiff had such knowledge could conceivably be a question 


of fact.”).  Accordingly, the statute of limitations as to Sayed should be tolled pursuant to S.C. 


Code Ann. § 15-3-30.   


b. Defendants NEPA Ventures LLC and NEPA Trading & Investments, LLC 
 


 Equitable tolling should operate as to Plaintiff’s causes of action against Defendants NEPA


Ventures and NEPA Trading & Investments because neither followed the law by registering with 


the South Carolina Secretary of State or maintaining a registered agent in South Carolina.  (See 


Brodie Aff.; see also Screenshots from Sec. of State Search for NEPA Defendants). “Equitable


tolling is judicially created; it stems from the judiciary's inherent power to formulate rules of 


procedure where justice demands it.” Hooper v. Ebenezer Sr. Servs. & Rehab. Ctr., 386 S.C. 108, 


115, 687 S.E.2d 29, 32 (2009).  In Hooper, the Supreme Court of South Carolina held the remedy 


for the defendant’s “failure to properly list its registered agent for service with the Secretary of


State as required by state law” was to equitably toll the statute of limitations. 386 S.C. at 117 – 


18, 687 S.E.2d at 33 – 34. In the face of the defendant’s argument that Hooper should have pursued 


other means of service, the Court pointed out “the obvious fact that the need for alternative means


of service was caused by [the defendant’s] own failure to supply the [] information regarding its


agent to the Secretary of State.” Id.  Moreover, the Court pointed out the defendant still had not 


given the name of an appropriate agent for service of process at the time the case was filed.  See 


id.  Ultimately, the Court found it would “not [be] equitable that [the defendant] be the beneficiary


of the drastic consequence of dismissal.” Id. 
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 This same rule applies in the present case.  The NEPA Defendants failed to register with 


the Secretary of State and did not have the required registered agents even though they were doing 


business in this State and NEPA Ventures owned the property underlying Westar.  As justice 


demanded relief for the plaintiff in Hooper, it would not be equitable to allow Defendants to rely 


on the statute of limitations in this case.  Plaintiff was “entitled to rely on the public records” to 


locate these entities—but those records provided nothing in the pursuit of locating Defendants.  


See id. at 118, 687 S.E.2d at 34; (see Brodie Aff; see also Screenshots from Sec. of State Search 


for NEPA Defendants).  “The statute of limitations’ purpose of protecting defendants from stale 


claims must give way to the public’s interest in being able to rely on public records required by 


law.” Hooper, 386 S.C. at 119, 687 S.E.2d at 34 (emphasis supplied).  Consequently, Defendants’


Motion should be denied in its entirety because there is at least a genuine issue of material fact as 


to Plaintiff’s ability to locate and serve the NEPA Defendants due to their failure to comply with 


the law concerning foreign entities doing business in the State of South Carolina.   


CONCLUSION 


 For all the reasons set out above, Defendants’ Motion fails to establish the absence of a


genuine issue of material fact as to the appropriate statute of limitations; the commencement and 


expiration of same; Plaintiff’s knowledge of Defendant Sayed’s legal name; and Plaintiff’s ability


to locate and serve the NEPA Defendants who remain unregistered with the South Carolina 


Secretary of State. Therefore, Defendants’ Motion should be DENIED. 


 
 Respectfully submitted, this 8th day of September, 2023. 
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Counsel for Respondent is copied on this email.  Please let us know if you need anything
further.
 
Respectfully,
 
 
M. Elizabeth Kimbrough
Paralegal

Fulcher Hagler LLP

Fulcher Hagler LLP
One 10th Street | Suite 700 | Augusta, Georgia 30901 
P.O. Box 1477 | Augusta, Georgia 30903-1477
(706) 828-2649 | direct
(706) 396-3649 | fax

fulcherlaw.com | vCard | bkimbrough@fulcherlaw.com

This message and any attachments from the law firm Fulcher Hagler LLP may contain CONFIDENTIAL and legally protected information. If
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notify the sender by replying to this message, and then delete it from your system. Thank you.
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