From: Beth Kimbrough

To: Court Of Appeals Filings

Cc: Zac Turner; Adam Bach; emiller@tonnsenbach.com; tkolenich@tonnsenbach.com; Scott Kelly; Kyle Waddell;
Samantha J. Adcox; Ginnelys B. Reyes

Subject: RE: Appellate case no. 2023-001752 (MECO, Inc. of Augusta v. Alex Sayed a/k/a Arshad M. Sayed a/k/a Arshed
Sayed, et al)

Date: Tuesday, August 6, 2024 10:59:04 AM

Attachments: Segment 005 of Volume I of II.pdf

Seament 001 of Volume II of II.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Email 3 of 4

Good morning:

Attached is the last part of the first volume and part 1 of the second volume of the
Record on Appeal in the above-referenced matter.

Respectfully,

M. Elizabeth Kimbrough | Paralegal
Fulcher Hagler LLP | (706) 828-2649
fulcherlaw.com | bkimbrough@fulcherlaw.com

This message and any attachments from the law firm Fulcher Hagler LLP may contain CONFIDENTIAL and legally protected information. If
you are not the addressee and an intended recipient, please do not read, copy, use or disclose this communication to others; also, please
notify the sender by replying to this message, and then delete it from your system. Thank you.

From: Beth Kimbrough

Sent: Tuesday, August 6, 2024 10:53 AM

To: 'Court Of Appeals Filings' <ctappfilings@sccourts.org>

Cc: 'Zac Turner' <zturner@tonnsenbach.com>; 'Adam Bach' <abach@tonnsenbach.com>;
'emiller@tonnsenbach.com' <emiller@tonnsenbach.com>; 'tkolenich@tonnsenbach.com'
<tkolenich@tonnsenbach.com>; Scott Kelly <SKelly@fulcherlaw.com>; Kyle Waddell
<kwaddell@fulcherlaw.com>; Samantha J. Adcox <sadcox@fulcherlaw.com>; Ginnelys B. Reyes
<greyes@fulcherlaw.com>

Subject: RE: Appellate case no. 2023-001752 (MECO, Inc. of Augusta v. Alex Sayed a/k/a Arshad M.
Sayed a/k/a Arshed Sayed, et al)

Email 2 of 4
Good morning:

Attached are Parts 3 and 4 of the first volume of the Record on Appeal in the above-
referenced matter.
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MORTGAGE
Loan No: 15014202 (Continued) Page 8
p LIMITED LIABILITY COMPANY ACKNOWLEDGMENT
STATE OF g )
) ACKNOWLEDGMENT

COUNTY OF ZM 7 1K

The foregoing instrument was acknowledged before me this %/I;}IAOJE\ )2? 20/ X/ by Arshad Sayed, .

Member-Manager of NEPA Ventures LLC and Munireh Amouzegar, Member of NEPA Ventures LLC, a Pennsyivania limited liability company, on; _;;
behalf of the limited liability company.

¥ 80 das €202

& (SEAL) COMMONWE AL LH OF PENNSYLVANIA
Prmy 1/7%/%/ al H, éf/U GATHLEEN M. HEW, N 1y Paic
Notary Public in and for the State of My ComwISS.G“RJEQGE(;%‘L%\G{ 212021
My commission expires 26" d ’,,)_g S | [AFFIX NOTARY SEAL HERE]

This Mortgage prepared/reviewed by:

Name: Monica Mintah

Title: SBA Loan Specialist

Address: 268 S. State Street

City, State, ZIP: Salt Lake City, UT 84111

LaserPro, Ver. 18.1.10.007 Copr. Finastra USA Corporation 1997, 2018. All Rights Reserved. - SC/PA c\APPS\CFIWIN\CFILPL\GO3.FC
TR-10479 PR-9
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EXHIBIT 11

Exhibit “A”

TRACT 1:

9.04 Acres

Al that eeagain teeotor puseel of land, coniriging 9,09 acres, inare o les, Ggether wilh
ull isprovervents teeeon, beated on the nusth side of Intaesinte Highwoy 83,
approximasely | %4 nites nath ol the Town of Cosvaens in O Cesnty of Spttantiirg,
Stuta of Sonth Caroling, nad being move paviewloly deseribed ou 2 gl of survey
prepavad for ) Muthiy Brown by 1. V. Pillips, Ir., Land Survzyor, duted March 7, e
wid recorted in Pl Nook 61, 11 Page 260, ROD Offico for Spartasibucg Canly.

3.00 Acres

All st cortain picgy, el or Jolof W ad sitiate, tydug naed heierg i the State of Sonth
rroling, County of Sprantiarg, an the walside of Intersinte Highwiy 85 (ot nol

fivnsting vu bsestete [y B3) and contadidiog, upproximately 1 aotes, aaons of luss,
aned Lising nicre: patienluely desrfisa on the ’buva referense plat of sivey o folleves;

BUCGINNING e i uss e sear Banwdary lize of popery dessribed above Gulac
arner with psapersy now or fonwely evwied by R, D, Hins) ad vosing fhense 3015
W 210 G thense N 6535 14 630 feel; henee § 50-15 210 (eel 1o the othor jua coier
o llie propacty deseellad mhive; thence Rloeg vl with fl Leowndiny Yine of i propeny
dusaibed abave 8 6515 W 630 feet 1o the pulnt of beginaing.

TAACT 2:

all Ii;,:'l:cnmsu pleez, pueesl or 1ot of fund together with al] fan:panvasweans, 4, bying
atid boing I the Counly of § Juustinbiiy, Stabg of Seuth Cavallim, mnlnmh;g ) 99{: :mn-'h
v o fesy, and being mons gastioclady showa mul designuted s Treat B ug 'n Plat ﬂl'.
urvey f".' Matals Bawe by Meil #. LI, PLS, dated Daczmber 21, 1990 and
resordedd it Mot Beok 12, Page 182, ROD Office fhr Sty (.\n;my.

Page 1 of 2
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TRACT &

All thut cenain ptocs, parcel ar tneel of Ined situats, lylog ond being In the Coenty af
Spartanlpirg, Stats of South Caroling and belug raven gurlicularly shown and designuted
o a plat ol wirvey for 1, Muthis Brown iy Laveider, Bl wed Assoclales; Inc,, daled
Novemisi 26, 1984 nadt cxcorden In Plat Book 128, Yage 168, and hivlag the fellowiny
melas oud kovads:

DEGINNING atn 30" br. Splke a0t in the nodbem edie of the night of way for U
Praztage Rand of Tuterstate ) Whway [<55 pad pupping Qience W 31211 W 15543 feo
wrn N & edor sel Hiace S 63-33-41 W 52,70 feet 1o wy tron pliy; thotce M 293854 W
217,57 (el 4n itote pin; thinico N 66-23-54 E 115,64 feet to n Nu. 4 rebar found; thence
€ 39.51-53 B 3G8.2% fectlo 0 No, 4eabier frund in the nuithern edye of the skt of way
e the Peontage Roud; theage slong and ssith e aight of wony for tio lyontape Ronid §
63-48-31 W 61,52 Teet tan 16" b, 3plho sel, the bephwiag polot, Refacuon is made ta
the nforeeientioned pint af survey vnd the reeard three! for nmae comptele and
BECUTILY desciipliv.

TRACT 4:

AL bt cedafn plese, pueed] ar Lt oF vt sitaate, fying wn beiog I the Coaney of
Spwrtanburg, State of Suuth Carollne wnd beiag woro pactivdudly diuwn ol desdgnared
ot a plat of survey foz J. Maothiy Deown by Lavendiér, Sibil ol Associuges, o, detsd
Novembes 26, 1994 add recozded Ju Plaz Douk 128, Page 766, sad having th mlowing
Inetes and bounds:

BEGINNING ala Na. § rebar 1vf which is losated N 271946 W 155.43 fext fmm a No,
A eabne foned in the nerthom edge of the Hpht ef vy (or the Prontige Rond ol Intstulale
Wigaway 1483 s cuzming hersee Bons the N, 3 el sol N 221946 W 227.52 fect %0 o
New o rebor fouad, themee N 66-29-54 B 235,29 Foaet t e fron pla; Dignee § 293534 1
207,57 fee! b we dsan pin; Mesiee § 63-53-3F W 239,66 feet 1o i Na, 5 rebwr vet, ie
beginniny poial Rolervace Iy nwde to the wiuiementinged plat of bus vey ord the recend
tharsuf for u mare pompleto nnd weeurate desurlglion,,

This being the same property conveyed to the Mortgagor herein by Title to Real Estate General
Warranty Deed of Westar SC Holdings, LLC, dated April 4, 2017, and recorded April 17,2017
in the office of the Spartanburg County Register of Deeds in Book 115-L, Page 663.

TMS#3-07-00-068.01; 3-07-00-065.00; 3-07-00-065.04; 3-07-00-065.03.

Page 2 of 2
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NO TITLE EXAMINATION

Prepared by: The Grek Law Group, LLC.
8781 Warren H. Abernathy Hwy
Spartanburg SC 29301

DEE-2015-7847

Recorded 4 Pages on 2/27/2015 3:50:14 PM
Recording Fee: §10.00 Documenlary Stamps: $0.00
Ollice of Register of Deeds, Spartanburg, 5.C.

i Ty R o Tue Exanstion

No Title Examination
KNOW ALL MEN BY THESE PRESENTS, that Maksim A. Malanchuk
( hereinafter called “Grantor”) in consideration of Ten (§10.00) Dollars has granted,
bargained, sold and released and by these presents does grant, bargain, sell and release unto
Nikita Roos, Liliya Say and Alg‘kingr Say, for and during their joint lives and upon the death
of either of them, then to the survivors of them, his heirs and assigns forever in fee simple,
together with every contingent remainder and right of reversion, the following described
property:
All that certain piece, parcel or lot of land, with all improvements thereon, situate,
lying and being in the State of South Carolina, County of Spartanburg, known and
designed as Lot No.: 7 in Block of Spartan Heights as shown on plat recorded in Plat
Book 2 at page 31. Also, see plat for Mary Ann Smith dated August 21, 2000 by
Deaton Land Surveyors, Inc., recorded in August 22, 2000 in Plat Book 148 at page
486 in the Register of Deeds for Spartanburg County, South Carolina.

This being the same property conveyed unto Stolin, LLC by deed from Gordom G.

Cooper, Master in Equity for the County of Spartanburg dated December 20, 2013
and recorded on December 20, 2013 in Deed Book 105-A, Page 478 in Spartanburg
County, South Carolina.

This being the same property conveyed unto Maksim A. Malanchuk by deed from
Stolin, LLC., dated December 30, 2013 and recorded on January 3, 2014 in Deed
Book 105-C, page 570 in Spartanburg county, South Carolina.

TMS#: 7-12-01-036.00

Grantee’s Address: 725 Fulton Avenue
Spartanburg SC 29303

Property Address: 725 Fulton Avenue
Spartanburg, SC 29303

EXHIBIT 11 172
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NO TITLE EXAMINATION

Prepared by: The Grek Law Group, LLC.
8781 Warren H. Abernathy Hwy
Spartanburg SC 29301
TOGETHER with all and singular the Rights, Members, Hereditaments and

Appurtenances to the Premises belonging, or in anywise incident or appertaining.

TO HAVE AND TO HOLD, all and singular the premises before mentioned unto the
Grantee, his Heirs, Successors and Assigns forever.

And the Grantor do hereby bind themselves and their heirs, to warrant and forever defend
all and singular premises unto the Grantee, his Heirs and Assigns against themselves and their
heirs, and against any person whomsoever lawfully claiming or to claim the same, or any part
therefore.

IN WITNESS WHEREOF, THE GRANTOR have set their hands and seals this the 24th day
of February, 2015.

SIGNED, SEALED, AND DELIVERED

SENCE OF:
% S)ﬂ www/ By: /%4 AL)

W(mes Maksim A\Mala

Jlbr—

1§

ess No.: 2

STATE OF SOUTH CAROLINA )
) ACKNOWLEDGMENT
COUNTY OF SPARTANBURG )

I, Notary Public of the County and State aforesaid, certify that the Grantor appeared
before me this day and acknowledged the execution of the foregoing instrument.

of Egbuary 2015
% (SEAL)

Witness my hand and official seal, this the 4‘1 day

€21€02¥d0z20Z#3SVYO - SY31d NOWWOD - 9HNANVLYVdS - Wd €¥:% 80 doS €202 - 3114 ATIVOINOYLOF 13

TARY PUBLIC FOR SC
./:E Commission Expires: ,@ j .26‘72 5
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NO TITLE EXAMINATION
Prepared by: The Grek Law Group, LLC.
8781 Warren H. Abernathy Hwy

Spartanburg SC 29301
STATE OF SOUTH CAROLINA ) AFFIDAVIT
COUNTY OF Spartanburg )

PERSONALLY appeared before me the undersigned, who being duly sworn, deposes and says:
1. [ have read the information on this affidavit and I understand such information.

The property being transferred is located at 725 Fulton Avenue, Spartanburg South
Carolina, bearing Spartanburg County Tax Map Number 7-12-01-036.00, was transferred by
Maksim A. Malanchuk to Nikita Roos, Liliya Say and Alexandr Say on February 24, 2018,

2. Check one of the following: The Deed is

(a)__subject to the deed recording fee as a transfer for consideration paid or to be paid in
money or money’s worth,

(b) ___ subject 1o the deed recording fee as a transfer between a corporation, a
partnership, or other entity and a stockholder, partner or owner of the entity, or is a
transfer to a trust or as a distribution to a trust beneficiary.

(c) __x_ exempt from the deed recording fee because: consideration is less than $ 100.

If exempt because transferring realty from an agent to the agent’s principal in which the realty
was purchased with funds of the principal, did the agent and principal relationship exist at the
time of the original sale and was the purpose of this relationship to purchase the realty? N/A

3. Check one of the following if either item 3(a) or item 3(b) above has been checked:

(a)___The fee is computed on the consideration paid or to be paid in money or money’s
worth in the amount of:

(b)____ The fee is computed on the fair market value of the realty which is

(c) ____ The fee is computed on the fair market value of the realty as established for
property tax purposes which is

4. Check YES_ orNO_X to the following: A lien or encumbrance existed on the
land, tenement, or realty before the transfer and remained on the land, tenement, or realty
after the transfer: If “Yes,” the amount of the outstanding balance of this lien or
encumbrance is:

EXHIBIT 11 174
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NO TITLE EXAMINATION
Prepared by: The Grek Law Group, LLC.
8781 Warren H. Abernathy Hwy
Spartanburg SC 29301
5. The Deed recording fee is computed as follows:

(a) Place the amount listed in item 4 above here:
(b) Place the amount listed in item 5 above here: 0
(¢) Subtract Line 6(b) from Line 6(a) and place results here:

6. The Deed recording fee due is based on the amount listed on Line 6(c) above and the
deed recording fee due is:

7. Asrequired by Code Section 12-24-70, 1 state that | am a responsible person who was
connected with the transaction as Seller(s) of the property.

8. [Tunderstand that a person required to furnish this affidavit who willfully furnishes a
false or fraudulent affidavit is guilty of a misdemeanor and, upon conviction, must be

fined not more than one thousand dollars or imprisoned not more than one year, or both.

/ﬂé%

Maksim A. Malanc
Responsible Person Connected with the Transaction

SWORN to before me this
day of February,

My Commission Expires: /;G/ J 2025

EXHIBIT 11 175
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AFFIDAVIT OF SERVICE

State of South Carolina County of Spartanburg Register Of Deeds Court

Case Number: MEC-2019-59945

Plaintiff:

MECO, INC. OF AUGUSTA

vS.

Defendant:

NEPA VENTURES LLC, D/B/A WESTAR TRAVEL PLAZA

Received these papers to be served on Nepa Ventures, Llc, 100 N. Wilkes Barre Blvd, Ste. 2086, Wilkes-
Barre, PA 18702.

I, Brian Duffy, being duly sworn, depose and say that on the 19th day of December, 2019 at 2:55 pm, I

SUBSTITUTE served by delivering a true copy of the Statement and Notice of Mechanic's Lien with the
date and hour of service endorsed thereon by me, to: Mr. Sod as Office Manager, a person employed
therein and authorized to accept service for Nepa Ventures, Lic at the address of: 100 N. Wilkes-Barre
Bivd., Ste. 206, Wilkes-Barre, PA 18702, the within named person's usual place of Work, in compliance
with State Statutes.

Description of Person Served: Age: 64, Sex: M, Race/Skin Color: White, Height: 5'9", Weight: 165, Hair:
Grey, Glasses: Y

| certify that | am over the age of 18, have no interest in the above action, and am a Certified Process
Server, in good standing, in the judicial circuit in which the process was served.

. rian Duffy
: bﬁSworn to before me on the ﬁ Process Server

by the affiant

QOur Job Serial Number: KDA-2019001355

1 ““* Copyright © 1992-2018 Database Services, Inc. - Process Server's Toolbox V7.2p
HAAAS 3 MILLER SR
7 Norary Pubitic -
5 OUNWORE BORD, LACKAWANNE COUAT
My Cothinission Eugives War 1T 7 !

EXHIBIT 12 176
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IN THE OFFICE OF THE
REGISTER OF DEEDS

STATE OF SOUTH CAROLINA
COUNTY OF SPARTANBURG

MECO, INC. OF AUGUSTA,

STATEMENT AND NOTICE
OF MECHANIC’S LIEN

Claimant,

NEPA Ventures LLC,
d/b/a Westar Travel Plaza,

~— °

Respondents.

The undersigned, being duly sworn deposes and says:

The statements herein are a just and true account of the labor and materials furnished
by MECO, Inc. of Augusta, a Georgia Corporation, for use upon the premises hereinafter
described, and the amount justly due and owing MECO, Inc. of Augusta is the sum of One
Hundred Thirty Thousand Two Hundred Eighty Seven and 93/100 ($130,287.93) Dollars as may
be seen by reference to Exhibit “A” attached hereto plus interest, costs, and attorney’s fees.

The undersigned further states that said labor and materials were furnished pursuant to
an agreement with NEPA Ventures, LLC (A Pennsylvania limited liability company) d/b/a Westar
Travel Plaza with the knowledge and consent of NEPA Ventures LLC, for the improvement of
the premises hereinafter described, and that the said labor and materials were last supplied to
NEPA Ventures LLC for use upon the premises on September 21, 2019. The various amounts
are for labor and materials supplied and are true and correct amounts with all just credits given.

The undersigned further states that the said labor and materials were furnished for use
in construction of diesel fuel pumps and related equipment located on real property owned by
NEPA Ventures LLC, said real property being described on Exhibit “B” attached hereto.

CONTRACTOR'S LICENSE NUMBER: 111355

EXHIBIT 12 177
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The undersigned further states that for the amount due, One Hundred Thirty Thousand
Two Hundred Eighty Seven and 93/100 ($130,287.93) Dollars, MECO, Inc. of Augusta claims a

lien upon the said premises.

SWORN and subscribed to before me
this _1 ¥ day of December, 2019.

RL (LB
Notary Public for South Carolina
My Commission Expires: 11/9/2027
"~ BRAD A. BRODIE
Notary Public-State of South Caraling

My Commission Expires
Novembar 09, 2027

CONTRACTOR'S LICENSE NUMBER: 111355 -.

EXHIBIT 12

178

MECO, Inc. of Augusta

By: u‘c/é;v ﬂ ﬂtwé—
William B. Burke

Its: President

Post Office Box 692

Augusta, GA 30903

(706) 724-7603

Smith, Massey, Brodie, Guynn & Mayes, LLC

; i
GL gk

Brad A. Brodie
S.C. Bar No. 8632
210 Colony Parkway, SE
Aiken, SC 29803
(803) 643-4110
brodielawfirm@gmail.com

Attorney for Claimant
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EXHIBIT A

TRUE STATEMENT OF ACCOUNT

Main Contract Price with Change Orders: 435,108.74
Total: $435,108.74
Less Payments: ($328,305.00)
BALANCE DUE ON WORK COMPLETED $130,287.93

Personally appeared before me, William B. Burke, who being first duly sworn, deposes
and says that he is the President of MECO, Inc. of Augusta, and that he has actual authority to
execute this Affidavit by and on behalf of MECO, Inc. of Augusta; that he is familiar with the
status of the account of NEPA Ventures, LLC; and that the foregoing is a true and accurate

statement of account.

SWORN and subscribed to before me MECO, Inc. of Augusta

this_ \ & day of December, 2019. g g
By: {&%&a / s
RA R William B. Burke

Notary‘Puinc for South Carolina Its: President
My Commission Expires:

Post Office Box 692

BRAD A. BRODIE ? Augusta, GA 309093
Notary Public-State of South Carolina (‘?06) 724-7603

My Commission Expires
November 09, 2027

EXHIBIT 12 179
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EXHIBIT “B”

TRACT 1
9.04 Acres

ALL that certain tract of parcel of land, containing 9.04 acres, more or less, together with all
improvements thereon, located on the north side of Interstate Highway 85, approximately 1%
miles North of the Town of Cowpens, in the County of Spartanburg, State of South Carolina,
and being more particularly described on a plat of survey prepared for J. Mathis Brown by J. V.
Phillips, Jr., Land Surveyor, dated March 7, 1970 And recorded in Plat Book 61, at page 260,
ROD for Spartanburg County.

3.00 Acres

ALL that certain piece, parcel or lot of land situate, lying and being in the State of South
Carolina, County of Spartanburg, on the north side of Interstate Highway 85 (but not fronting on
Interstate Highway 85) and containing approximately 3 acres, more or less, and being more
particularly described on the above referenced plat of survey as follows:

BEGINNING at a point on the rear boundary line of property described above (joint corner with
property now or formerly owned by R. D. Haas) and running thence N 30-15 W 210 feet; thence
N 65-35 E 630 feet; thence S 30-15 E 210 feet to the other rear corner of the property described
above; thence along and with the boundary line of the property described above S 65-35 W 630
feet to the point of beginning.

TMS No.: 3-07-00-068-01
TRACT 2

ALL that certain piece, parcel or lot of land, together with all improvements, situate, lying and
being in the County of Spartanburg, State of South Carolina, containing 0.996 acre, more or
less, and being more particularly shown and designated as TRACT B on a plat of survey for
Mathis Brown by Neil R. Phillips, PLS, dated December 21, 1990 and recorded in Plat Book
112, page 182, ROD Office for Spartanburg County.

TMS No.: 3-07-00-065.00

TRACT 3

ALL that certain piece, parcel or tract of land situate, lying and being in the County of
Spartanburg, State of South Carolina and being more particularly shown and designated on a
plat of survey for J. Mathis Brown by Lavender, Smith and Associates, Inc., dated November 26,
1994 and recorded in Plat Book 128, page 766, and having the following metes and bounds:
BEGINNING at a 10" br. Spike set in the northern edge of the right of way for the Frontage

Road of Interstate Highway |-85 and running thence N 30-19-11 W 155.43 feet to a No. 5 rebar
set; thence S 63-53-31 W 59.70 feet to an iron pin; thence N 29-38-54 W 217.57 feet to an iron

EXHIBIT 12 180
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pin; thence N 66-23-54 E 115.64 feet to a No. 4 rebar found; thence S 30-51-53 E 368.29 feet to
a No. 4 rebar found in the northern edge of the right of way for the Frontage Road; thence along
and with the right of way for the Frontage Road S 63-48-31 W 61.52 feet to a 10” br. Spike set;
the beginning point. Reference is made to the aforementioned plat of survey and the record
thereof for a more complete and accurate description.

TMS No.: 3-07-00-065.04
TRACT 4

ALL that certain piece, parcel or tract of land situate, lying and being in the County of
Spartanburg, State of South Carolina and being more particularly shown and designated on a
plat of survey for J. Mathis Brown by Lavender, Smith and Associates, Inc., dated November 26,
1994 and recorded in Plat Book 128, page 766, and having the following metes and bounds:

BEGINNING at a No. 5 rebar set which is located N 27-19-46 W 155.43 feet from a No.4 rebar
found in the northern edge of the right of way for the Frontage Road of Interstate Highway 1-85
and running thence from the No. 5 rebar set N 27-19-46 W 227.32 feet to a No. 4 rebar found;
thence N 66-23-54 E 231.29 feet to an iron pin; thence S 29-38-54 E 217.57 feet to an iron pin;
thence S 63-53-31 W 239.66 feet to a No. 5 rebar set, the beginning point. Reference is made
to the aforementioned plat of survey and the record thereof for a more complete and accurate
description.

TMS No.: 3-07-00-065.03
This being the same property conveyed to NEPA Ventures LLC, a Pennsylvania limited liability
company by Deed of Westar SC Holdings, LLC, a Florida limited liability company dated April 4,

2017 and recorded April 17, 2017 in Deed Book 115-L at page 663-672, in the Office of the
Register of Deeds for Spartanburg County, South Carolina.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG ) SEVENTH JUDICIAL CIRCUIT
)
MECO, INC. OF AUGUSTA, ) CASE NO: 2022-CP-42-03123
)
Plaintiff, ) DEFENDANTS ALEX SAYED a/k/a
VS. ) ARSHAD M. SAYED a/k/a ARSHED
) SAYED, NEPA VENTURES LLC AND
ALEX SAYED a/k/a ARSHAD M. ) NEPA TRADING & INVESTMENTS
SAYED a/k/a ARSHED SAYED; NEPA ) LLC’S MEMORANDUM IN SUPPORT
VENTURES LLC; NEPA TRADING & ) OF THEIR MOTION FOR SUMMARY
INVESTMENTS LLC, ) JUDGMENT
)
Defendants.

Defendants Alex Sayed a/k/a Arshad M. Sayed a/k/a Arshed Sayed; NEPA Ventures, LLC
and Nepa Trading & Investments, LLC (collectively hereinafter “Defendants™), by and through their
undersigned attorneys, respectfully submit this memorandum in support of their motion for summary
judgment. There is no dispute of material fact that this case is barred by the applicable three-year
statute of limitations and should be dismissed.

FACTS

Sayed hired the plaintiff, MECO, Inc. of Augusta, to renovate and upgrade a gas station
known as the “Westar Travel Plaza,” which is located at 175 Truck Stop Road, Cowpens, South
Carolina in May of 2018 (the “Project”). The work at the Project was performed pursuant to a
contract between MECO and Alex Sayed (the “Contract”), which is attached as Exhibit A to
Defendants” Motion for Summary Judgment (“MSJ”).! The Project was to complete the scope of
work attached as Exhibit B to the MSJ, MECO 00516-517.

Work on the Project began in August 2018 following payment of a deposit by Sayed to

MECO. As work by MECO progressed, MECO was required to “furnish [Sayed] with an invoice at

! Defendants motion for summary judgment and accompanying exhibits were filed on August 22, 2023.
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the end of each week for the value of materials stored and/or the value of work completed to date.
Owner shall pay for the same within thirty (30) days of invoice date or completion of the Project.”
See Contract at I1.1. Further, the Contract provides that “All amounts Buyer does not pay when due
shall accrue interest at the rate of 1.5% a month until paid.” /d. After payment of the deposit, MECO
began its work and began sending invoices as required by the Contract. On February 15,2019, Sayed
made a second, final payment and has made no further payments since that time. See Exhibits B and
C to MSJ.

The Project proceeded in two phases and the second and final phase ended in late April or
early May 2019. See MECO 30(b)(6) Deposition Transcript attached as Exhibit B to MSJ at 116:3-
117:5 (referring to a deposition exhibit dated April 26, 2019 indicating that Phase 2 was complete).
At some point a dispute arose between MECO and Sayed regarding the amount owed on the Project.
In August 2019, MECO sent a list of all invoices it claimed were owed by Sayed (the “Spreadsheet”)
See Exhibit G to the MSJ at MECO 00356-357. The Spreadsheet is broken into four parts. The first
part shows the invoices sent by MECO to Sayed with the invoice number, date, description of the
work performed, the total owed, and any remaining balance. The second part shows finance charges
owed on past due invoices, each reflecting the internal code “FC” plus the invoice number. The third
part shows invoices for additional services requested and then, similarly, the fourth section shows
corresponding finance charges on those service invoices. In addition, the Spreadsheet shows three
codes for “Credit,” which are credits MECO received from returning unused materials ordered for
the Project. A copy of the invoices referenced by the Spreadsheet are attached as Exhibit F to the
MSJ at MECO 00117-140 (the “Past Due Invoices”).

A review of the Spreadsheet reveals two undisputed facts relevant to this motion. First, the

latest invoice for work performed on the Project is dated July 2, 2019. This fact is confirmed by an
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email sent by Roger Carpenter, a sales representative for MECO, to Sayed dated July 17, 2019. In
that email, Mr. Carpenter attaches all of the invoices shown on the Spreadsheet with the following
message: “Alex, here are the outstanding invoices which we need to get resolved...” See Exhibit F
to MSJ. Second, MECO received and has received no payments from Sayed on any of these
outstanding invoices.
On August 7, 2019, Mr. Burke sent an email to Sayed providing the Spreadsheet and stating:
I have attached spreadsheets with contract amounts, invoices, payments made and
outstanding invoices. I have attached the contracts and what you agreed to. I have
attached service tickets that have not been paid and all finance charges for breach of
contract. I don’t want to go to court over this. I want payment made by the end of

business tomorrow 8-8-10 through wire transfer for the full amount owed or you
will hear from my lawyer on Friday.

See Email from Burke to Sayed, August 7, 2019, attached as Exhibit 1 (emphasis added). Sayed
responded the same day explaining his position and asking about coming up with an amicable
solution. Mr. Burke responded and again affirmed that all of the amounts shown on the Spreadsheet
were past due as of the date of these emails: “I’m giving you a chance to pay what you agreed to and

giving you the ability to work with me. You have not called me and know this money has been

outstanding.” Id. (emphasis added). The Spreadsheet itself also confirms Burke’s email, as the final
line of the Spreadsheet showing the total owed states in all bold, all caps:
TOTAL DUE BY 8/8/19 OR LAWYERS WILL TAKE OVER FROM HERE
See Spreadsheet (emphasis in original). When questioned about this email and spreadsheet, Burke
could not have been clearer:

Q: At this point in time, had you received any payment from
the defendants since the February $70,000?

A: No, I had not.

(MECO 30(b)(6) Deposition at 120:13-15)
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Q: An easier way of saying it would be to say — or what I’'m —
what I’m trying to ask is that it was MECO’s position that as of August
8, 2019, my clients owed this amount on page two pursuant to the

contract?

A: Not pursuant to the ---

Q:

A:

I mean, pursuant to their agreements with MECO?

To all agreements and all the work that had been done, not

just the original contract.

Q:

And it was not — it was not like you were sending this

saying, hey this amount of money is coming due or this amount of
money may be due in the future. It was due right now?

A:

e xR xR xR

It was way past due.

Way past due?

Months and months and months past due.
Under the defendants’ obligation to MECO?
Correct.

They were in breach of it?

In all of them.

Breach of their obligation to pay you?

Correct. In every — in every single line item.

(MECO 30(b)(6) Deposition at 122:6 — 123:8). Following this email, Burke testified that he and

Sayed had on more conversation around the time of this email and then have not spoken since.

(MECO 30(b)(6) at 125:4 — 15).

In sum, MECO testified that all amounts claimed in this lawsuit were past due as of August

8, 2019. MECO further testified that it has received no payment from Sayed, or anyone acting on

his behalf, after February 2019. Finally, MECO confirmed that in its last conversation with Sayed,
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it received no promises to pay or other assurance of payment. MECO did not file this lawsuit until
August 23, 2022, more than three years after it sent its final invoice on the contract and more than
three years after demanding payment for all sums due in this lawsuit. When it finally did bring its
lawsuit, it brought actions for breach of contract, quantum meruit, promissory estoppel, and
“recovery of costs of collection and attorneys’ fees,” which is not a cause of action recognized by
South Carolina law. All three causes of action are time-barred.
ARGUMENT

A motion for summary judgment shall be granted when there is no genuine issue as to any
material fact and the moving party is entitled to judgment as a matter of law. Staubes v. City of Folly
Beach, 500 S.E.2d 160 (1998); Summer v. Carpenter, 492 S.E.2d 55 (1997). When determining if
any triable issues of fact exist, the evidence and all reasonable inferences must be viewed in the light
most favorable to the non-moving party.” Turner v. Milliman, 392 S.C. 116, 122, 708 S.E.2d 766,
769 (2011). A party opposing a properly supported motion for summary judgment may not rest on
the mere allegations or denials of the pleading but must set forth or point to specific facts showing
there is a genuine issue of material fact. Anderson v. Liberty Lobby, Inc., 477 S.S. 242, 248 (1986).

I. S.C. Code § 15-3-530 Applies to MECQO’s Causes of Action

Each of MECQ’s causes of action arise from the contract between MECO and Sayed.
Contract actions in South Carolina are subject to a three-year statute of limitations. In general, South
Carolina has two statutes that must be examined to determine the length of time a plaintiff has to
bring a claim for breach of contract. The first is found in S.C. Code § 15-3-530 and provides a three-
year statute of limitations for nearly all contract claims. The second is found in the South Carolina

Uniform Commercial Code (the “UCC”) at S.C. Code § 36-2-725 and applies only to contracts for
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the sale of goods. Goods are defined by the UCC as “all things...which are moveable at the time of
identification to the contract for sale...”

South Carolina applies the “predominant factor” test to determine whether a contract that
calls for the sale of both goods and services is subject to the UCC. See Ranger Const. Co. v. Dixie
Floor Co., Inc., 433 F. Supp. 442 (D.S.C. 1977) (cited with approval by Plantation Shutter Co. v.
Ezell, 328 S.C. 475, 478, 492 S.E.2d 404, 406 (Ct. App. 1997)). In determining the predominant
factor of the contract, courts are directed to look at a variety of factors, including “(1) the language
of the contract, (2) the nature of the business of the supplier, and (3) the intrinsic worth of the
materials involved.” Grimes v. Young Life, Inc., No. CV 8:16-1410-HMH, 2017 WL 5634239, at
*3—4 (D.S.C. Feb. 17, 2017), aff'd sub nom. Grimes v. Inner Quest Inc., 731 F. App'x 249 (4th Cir.
2018) (quoting Coakley & Williams, Inc. v. Shatterproof Glass Corp., 706 F.2d 456, 460 (4th Cir.
1983)).

In Ranger Construction, the court examined whether or not a contract for the installation of
floors was subject to the UCC. In determining that it was not, the court noted that the contract was
a “construction contract” as evidenced by the fact that the seller was referred to throughout the
contract as “contractor” rather than “materialman.” Ranger Const., 433 F. Supp. at 445. Further, the
court noted that the plaintiff was not “contracting for materials” but rather for performance of a
contract. /d. The court further noted that the defendant did not “operate as a supplier or maintain a
supply house for flooring materials and supplies.” Id. Further, the court found relevant that for the
particular job the “defendant planned to purchase the materials completely from an independent
dealer.” Id.

The United States District Court for the District of South Carolina examined similar factors

in reaching the same conclusion in Grimes to determine that a contract for construction of a swing
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at a Young Life facility was one for services. In Grimes the court began by discussing the factors

the court may consider, including whether the contract at issue contains “language primarily

99 ¢ 29 ¢c 29 ¢¢

associated with the sale of goods, such as “buyer,” “seller,” “terms of sale,” “customer,” and “sales
representative.” Grimes 2017 WL 5634239, at *3—4 (citing Plantation Shutter, 492 S.E.2d at 406).
In finding that the contract was for services, not goods, the court found that the contract did not use
these terms and provided only a summary list of the materials to be provided.

Here, the contract is one for services, not goods. Starting with the contract language, the
contract uses language typical to a construction services contract to identify the parties to the
contract, referring to Sayed as “Owner” and to MECO as “Contractor.” See Exhibit A to MSJ at
MECO 00509-00514. The contract states explicitly why Sayed is paying MECO: “Owner shall pay

the Contractor for the performance of the work,” language typically used in a construction services

contract. /d. (emphasis added).

The Contract also makes clear that its subject is “work,” not “goods” throughout. For
example, it describes what is being provided by MECO as “Work™ in paragraph 3 of the Contract,
refers to a “Scope of Work,” and then states that “Seller (a) will install the Equipment... [and] (b)
Will install all safety equipment...” The word “goods” does not appear anywhere in the Contract,
whereas the word “work™ appears twenty-two (22) times. Similarly, the Contract refers to itself as
an “Installation Agreement” in paragraphs 2 and 3. The Contract also contains other provisions
typical of a construction services contract, dealing with issues such as “Performance Bonds,”
“Workers Compensation Insurance,” “Contractor’s Liability Insurance,” terms related to “Digging
and Excavating,” “Environmental Indemnity,” and “Permits.” /d. None of these provisions would

have any applicability to a contract for the sale of goods. Even where it does address “Materials,” it
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makes clear that these are incident to the contract stating explicitly: “Any materials or equipment
incidental to the installation or to be installed as part of this contract...”

The second factor also shows that this was a services contract. MECO admits in their brief
that they are in the business of “supplying materials and installing them” not manufacturing or

distributing equipment. In fact, MECO’s 30(b)(6) representative testified to this explicitly when

asked:
Q: Getting back to — so I want to — I want to get back to some more general
questions about MECO. What does MECO do?
A: We are a sales, service, and installation company for petroleum equipment
products.
Q: Okay. So do you all manufacture any petroleum equipment products?
A: No, sir
Q: Okay. So you don’t do any manufacturing; is that correct?
A: Correct.
Q: So — so MECQO’s role is to purchase from third parties and then you handle
the installation; is that correct?
A: Correct.
Q: So sort of like a contractor for a house; is that accurate?
A: Correct
Q: Where the contractor — he’s not cutting the wood or, you know, forging the

doorknob, he is supplying the materials and then what he’s doing is the service of
putting all together; is that accurate?

A: Yes sir, that is.

Q: That’s what MECO does, correct?

A: Correct.
Q: Is that what MECO did on this project, correct?
A: Correct.

(MECO 30(b)(6) Deposition at 19:4 —20:4.)

MECO’s own representative compared MECO to a contractor building a house, not to a
merchant selling goods. No South Carolina court has ever found that a homebuilder is a “merchant”
selling goods, even though the material costs of every house far exceed the costs of contractor’s

services. Similarly, here, Sayed was renovating and expanding his travel plaza, not buying machines.
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His contract with MECO was a construction contract, not a contract for goods, and the UCC does
not apply.

II.  More than Three Years has Passed since MECO’s Causes of Action Accrued

Because each of the plaintiff’s causes of action arise out of either an express contract (breach
of contract) or an implied contract (quantum meruit and promissory estoppel), the statute of
limitations period applicable to contracts applies to all of Plaintiff’s actions. See Wells Fargo Bank
v. Carter, No. CV 9:14-127-SB, 2014 WL 11034776, at *2 (D.S.C. July 22, 2014) (noting that S.C.
Code Ann. § 15-3-530’s three-year statute of limitations applies to claims for unjust enrichment and
quantum meruit); Magwood v. Heritage Tr. Fed. Credit Union, No. CIV.A. 2:09-2751-DCN, 2010
WL 4604661, at *4 (D.S.C. June 4, 2010), report and recommendation adopted, No. 2:09-2751-
RMG-BM, 2010 WL 4622454 (D.S.C. Nov. 4, 2010)(dismissing Plaintiff’s quantum meruit cause
of action for failing to comply with S.C. Code Ann. § 15-3-530’s three-year limitation period).

S.C. Code Ann. § 15-3-530 provides that “an action upon contract, obligation, or liability,
express or implied...” must be brought within three years of the time the cause of action accrues.
South Carolina's statute of limitations requires “very little to start the clock.” Maher v. Tietex Corp.,
331 S.C. 371, 380, 500 S.E.2d 204, 208 (Ct. App. 1998) “The fundamental test for determining
whether a cause of action has accrued is whether the party asserting the claim can maintain a cause
of action to enforce it.” Matthews v. City of Greenwood, 305 S.C. 267, 269, 407 S.E.2d 668, 669
(Ct. App. 1991). South Carolina applies the discovery rule to breach of contract actions, which
provides that an action accrues on the date the aggrieved party either discovered or could or should
have discovered the breach through the exercise of reasonable diligence. Maker v. Tietex Corp., 331
S.C. 371, 376-377, 500 S.E.2d 204, 207 (Ct. App. 1998). See also Dean v. Ruscon Corp., 321 S.C.

360, 363,468 S.E.2d 645, 647 (199) (“According to the discovery rule...the statute of limitations...
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begins to run from the date the injured party either knows or should have known by the exercise of
reasonable diligence that a cause of action exists for the wrongful conduct.”); State v. McClinton,
369 S.C. 167, 173, 631 S.E.2d 895, 898 (2006) (a breach of contract action generally accrues at the
time the contract is breached).

Here, there can be no dispute that the MECQO’s causes of action against Sayed are time-
barred. Pursuant to the Contract, payment was net 30, meaning that Sayed was required to make
payment on each invoice thirty (30) days after it was submitted. The Spreadsheet shows that the
latest unpaid invoice for work performed on the Project is dated July 2, 2019, making the latest
invoice due on or before August 1, 2019. If there was any confusion about this, all such confusion
was cleared up by Burke’s email dated August 7, 2019 and corresponding testimony. Supra. MECO
had a cause of action for breach of contract against Sayed thirty (30) days after the date of each
invoice submitted to Sayed, meaning that any action for all of the invoices shown on the Spreadsheet
is long since time-barred.

There are two ways to revive a time-barred claim for breach of contract, neither of which
apply here. First, a claim can be revived by a “new promise to pay the debt.” Cross v. Stackhouse,
212 S.C. 100, 46 S.E.2d 668, 670 (1948). MECO testified at length that it has not spoken to Sayed
since around the time of the August 7, 2018 email and that conversation ended without any promise
by Sayed to pay the debt. Second, a claim can be revived by partial payment on the debt. Zaks v.
Elliott, 106 F.2d 425, 427 (4th Cir. 1939) (applying South Carolina law). Here, MECO confirmed it
has not received any payment on the debt since February 2019.

One purpose of a statute of limitations is “to relieve the courts of the burden of trying stale
claims when a plaintiff has slept on his rights.” Moates v. Bobb, 322 S.C. 172, 176, 470 S.E.2d 402,

404 (Ct. App. 1996). Despite MECO knowing that its invoices were past due as of August 7, 2019,
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and despite making threats to bring legal action, confirming it knew it had a cause of action as of
that date, MECO chose to wait until more than three years passed before bringing this lawsuit. There
is no material dispute that this is beyond the applicable statute of limitations and its action is time-
barred.

CONCLUSION

For the foregoing reasons, the Court should grant Defendants’ motion for summary

judgment.

Respectfully submitted,

s/Adam C. Bach

Adam C. Bach (#74885)
Zachary A. Turner (#105187)
TONNSEN BACH, LLC
1306 South Church Street
Greenville, SC 29605
Telephone: (864) 236-5013
Facsimile: (864) 312-4191
abach@tonnsenbach.com
zturner@tonnsenbach.com

Attorneys for Defendants
September 11, 2023

Greenville, South Carolina
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Brad Burke

From: alex@nepaventureslic.com

Sent: Wednesday, August 7, 2019 4:30 PM

To: Brad Burke

Subject: RE: MECO DOCUMENTS WHAT IS OWED!! MUST READ TODAY FINAL NOTICE
Brad,

i think u r over reacting till date the job u had undertaken is incomplete

u have added finance charge which u think u can do because that is ur term ,but are not acknowledging the fact that the
job was delayed for months ,a job which started in october 2018 was not complete until may of 2013 .

we have to come to a settlement amount and move on without wasting anymore time .

i had requested a write off amount/discount to compensate for the delay causing us some serious loss in business
,which i have expressed before .

Alex sayed

Nepa ventures lic.
Managing member .

100 N wilkes barre bivd ,
suite 206 ,wilkes barre,

Pa 18707.

ph nos 570-7068525 ext 101
fax .570-2442924.
Cell.201-4869272.

-------- Original Message ---—----

Subject: RE: MECO DOCUMENTS WHAT IS OWED!! MUST READ TODAY FINAL NOTICE
From: "Brad Burke" <bburke@mecoaugusta.com>

Date: 8/7/19 3:45 pm

To: "alex@nepaventuresllc.com” <alex@nepaventureslic.com>

Alex,

You can call and discuss if you want. its not a threat I'm giving you a chance to pay what you agreed to and
giving you the ability to work with me. You have not once called me and know this money has been
outstanding. We kept you up in running the whole time in some facet. Nowhere does it say on the contract

where we breached contract. It specifically says that we cant be held liable for things outside our control. There
was changes issues, more piping that had to be done, snow, rain, trucks running over concrete and we split the
job into sections to help you out when we wanted to do it all at once. I'm not asking for anything more than

MECO 00287
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what we deserve. Half these costs have nothing to do with the diesel island. What would you do if no one called
you tried to work through it, didn't pay you and after you kept following through no matter what and
continued to do work on other parts of there site?

Frem: alex@nepaventureslic.com <alex@nepaventuresiic.com>

Sent: Wednesday, August 7, 2019 3:21 PM

To: Brad Burke <bburke@mecoaugusta.com>

Cc: Roger Carpenter <rearpenter@mecogreenville.com>; Dan Kissell <dkissell@mecogreenville.com>
Subject: RE: MECO DOCUMENTS WHAT IS OWED! MUST READ TODAY FINAL NOTICE

Brad ,

i think u r mis interpreting the situation and taking into a direction which goes no-where .

u have breached the contract 5 months ago by not completing the job in a timely manner and making us in-curr
losses over 175k dollars .we have not threatened u once for legal action but discussed amicable solution .

i will give u until friday to come up with a decision on continuing discussion

i am thinking the below email constitutes a threat to us and i will be directing this to my attorneys as well .

Alex sayed

Nepa ventures llc .
Managing member .

100 N wilkes barre bivd ,

suite 206 ,wilkes barre,

MECO 00288
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Pa 18707,
ph nos 570-7068525 ext 101
fax .570-2442924.

Cell.201-4869272.

- Original Message -~

Subject: MECO DOCUMENTS WHAT IS OWED!! MUST READ TODAY FINAL NOTICE
From: "Brad Burke" <bburke @ mecoaugusta.com>

Date: 8/7/19 1:02 pm

To: "alex@nepaventureslic.com" <alex@nepaventuresllc.com>

Cc: "Dan Kissell" <dkisseli@mecogresnvilie.com>, "Roger Carpenter”
<rearpenter@mecogreenville.com>

Good Morning Alex,

| have attached spreadsheets with contract amounts, invoices, payments made and outstanding
invoices. | have attached the contracts, and what you agreed to. | have attached service tickets that
have not been paid and all finance charges for breach of contract. i don’t want to go to court over this.
| want the payment made by the end of business tomorrow 8-8-18 through wire transfer for the full
amount owed or you will hear from my lawyer on Friday. Everyday this goes further you will incur more
finance charges. We billed you everything correctly and have proof. I'm not negotiating or wavering. If
we go to court you will pay all legal fees and collection cost per signed contracts. If you want to call me
my number is below. | suggest you get the money to me TODAY!H!!

{BRAD)
William B. Burke

CEO

Meco Inc. of Augusta/Greenville
1234 Gordon Park Rd.

Augusta GA 30901
706-724-7603 (Office)

762-333-4024 (Cell)

MECO 00289
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bburke@mecoaugusta.com

Make it a great day!

MECO 00290
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
SEVENTH JUDICIAL CIRCUIT
COUNTY OF SPARTANBURG

C/A NO.: 2022CP4203123
MECO, INC. OF AUGUSTA,
Plaintiff,

V.

)
)
)
)
)
)
)
)
)
)
)
ALEX SAYED a/k/a ARSHAD M. )
SAYED a/k/a ARSHED SAYED; )
NEPA VENTURES LLC; NEPA )
TRADING & INVESTMENTS, )
LLC, )
)
)

Defendants.

PLAINTIFF’S SUPPLEMENTAL MEMORANDUM IN
OPPOSITION TO DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT

Plaintiff MECO, Inc. of Augusta (“Plaintiff”’), by and through undersigned counsel,
submits this Supplemental Memorandum in Opposition to Defendants’ Motion for Summary
Judgment. Defendants’ Motion fails to establish the absence of a genuine issue of material fact as
to the appropriate statute of limitations, as well as the commencement and expiration of same, and
the propriety of tolling, and for these reasons—which are supported by additional materials
provided herein, and those provided in Plaintiff’s Memorandum in Opposition filed on September
8, 2023—the Motion should be DENIED.

Plaintiff hereby supplements its original Memorandum in Opposition by providing copies
of the Certificates of No Record that were recently provided to Plaintiff’s counsel by the South
Carolina Secretary of State. (See Certs. of No Record by Sec. of State, attached hereto as Exhibits

13 & 14).
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For all the reasons set out in Plaintiff’s Memorandum in Opposition and based on the
certificates provided herein, Defendants’ Motion fails to establish the absence of a genuine issue
of material fact as to the appropriate statute of limitations; the commencement and expiration of
same; Plaintiff’s knowledge of Defendant Sayed’s legal name; and Plaintiff’s ability to locate and
serve the NEPA Defendants who remain unregistered with the South Carolina Secretary of State.

Therefore, Defendants’ Motion should be DENIED.

Respectfully submitted, this 12th day of September, 2023.

s/ Logan A. Brown
LOGAN A. BROWN
South Carolina Bar No.: 105462
SCOTT W. KELLY
Admitted Pro Hac Vice
Attorneys for MECO, Inc. of Augusta

OF COUNSEL:

FULCHER HAGLER LLP

Post Office Box 1477

Augusta, GA 30903-1477

Phone: (706) 724-0171

Fax: (706) 396-3622

Ibrown@fulcherlaw.com; skelly@fulcherlaw.com
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Office of Secretary of State Mark Hammond

Certificate of No Record

I, Mark Hammond, Secretary of State of South Carolina Hereby Certify that
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Given under my Hand and the Great Seal
of the State of South Carolina this 12th day

of September, 2023.

Mark Hammond, Secretary of State

EXHIBIT 13





Given under my Hand and the Great Seal
of the State of South Carolina this 12th day
Mark Hammond, Secretary of State

of September, 2023.

Certificate of No Record

S
S
~

S
O
<

S
&)
S

L

h
5
2
M~

Office of Secretary of State Mark Hammond

At this time, this office can find no record of an entity using the name: NEPA Trading

I, Mark Hammond, Secretary of State of South Carolina Hereby Certify that
& Investments LLC

EXHIBIT 14





THE STATE OF SOUTH CAROLINA

In The Court of Appeals RECE VE
Nov 07 2023

SC Court of Appeals

APPEAL FROM SPARTANBURG COUNTY
Court of Common Pleas

J. Derham Cole, Circuit Court Judge

Case No. 2022-CP-42-03123

MECO, INC. OF AUZGUSLA. ....eveieiiieciieecee ettt ettt e e et e e s beeessbeeeaaeeensaeeesnseeenseesnneeas
Plaintiff,

V.

Alex Sayed a/k/a Arshad M. Sayed a/k/a Arshed Sayed; NEPA Ventures LLC; NEPA Trading &
INVEStMENtS, LLLC .. ..o oottt e e e e e et e e e e e e e e e eeeataa e e e e e e e eennraaaeeas
Defendants,

OF WHOM

MECO, INC. Of AUGUSLA 1S....eieiiieiiiieeiie ettt ettt e et eestee e etaeesabeeesaseeesseeensaeessaseeennseesnneeas
Appellant, and

Alex Sayed a/k/a Arshad M. Sayed a/k/a Arshed Sayed; NEPA Ventures LLC; NEPA Trading &

INVEStMENTS, LLC ..o
Respondents.
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NOTICE OF APPEAL

MECO, Inc. of Augusta appeals the Order of the Honorable J. Derham Cole, dated
November 2, 2023, which granted Defendants’ Motion for Summary Judgment. Appellant

received written notice of entry of this Order on November 2, 2023.

s/ Logan A. Brown
LOGAN A. BROWN
South Carolina Bar No.: 105462
SCOTT W. KELLY
Admitted Pro Hac Vice
Attorneys for MECO, Inc. of Augusta

November 7, 2023
Augusta, Georgia

OF COUNSEL:

FULCHER HAGLER LLP

Post Office Box 1477

Augusta, GA 30903-1477

Phone: (706) 724-0171

Fax: (706) 396-3622

Ibrown@fulcherlaw.com; skelly@fulcherlaw.com
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EXHIBIT A

RECEIVED
Nov 07 2023
SC Court of Appeals
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RECEIVE]
Nov 07 2023

FORM 4 SC Court of Aggeals

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CA
COUNTY OF SPARTANBURG

IN THE COURT OF COMMON PLEAS

MECO, Inc. of Augusta,

CASE NO. 2022 CP-42-03123

AND INVESTMENTS, LLC.,

Alex SAYED a/k/a Arshad M. SAYED
a/k/a Arshed SAYED, NEPA
VENTURES, LLC, and NEPA TRADING

PLAINTIFF(S) DEFENDANT(S)

Attorney for : [ | Plaintiff

Submitted by: the COURT or
[] Self-Represented Litigant

[ ] Defendant

[

X

DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before the court for a trial by jury. The
issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the
court.
The issues have been tried or heard and a decision rendered. [] See Page 2 for

additional information.

X

O

O o

IT IS ORDERED AND ADJUDGED: [X] See formal order to follow [X] Statement of Judgment by
the Court:

This matter is before the Court on motion of the defendant seeking a grant of summary

ACTION DISMISSED (CHECK REASON): [] Rule 12(b), SCRCP; [] Rule 41(a),
SCRCP (Vol. Nonsuit); [ ] Rule 43(k), SCRCP (Settled); [X] Rule 56, SCRCP.

ACTION STRICKEN (CHECK REASON): [] Rule 40(j), SCRCP; [ ] Bankruptcy;
[] Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award; [_| Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE

[] Affirmed; [ ] Reversed; [ ] Remanded; [ ] Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT,
TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN

THIS APPEAL.

judgment pursuant to Rule 56, SCRCP.
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Salient Facts

This is a civil action seeking damages for breach of contract. Pursuant to the contract the
plaintiff performed services in the remodel of a truck stop. The work was completed on
02/13/2019. The last payment made to the plaintiff was on 02/15/2019. The plaintiff provided
the defendant with what it asserts was outstanding invoices that had gone unpaid. The plaintiff
provided a final invoice demanding payment of past due amounts to be paid not later than
08/08/2019 or a collection action would be commenced. The amount alleged to be due was not
paid and the plaintiff commenced the present action on 08/23/2022.

Applicable Law

Rule 56, SCRCP, provides that:

“(a) A party seeking to recover upon a claim ... or to obtain a declaratory
judgment may, at any time after the expiration of 30 days from the
commencement of the action or after service of a motion for summary judgment
by the adverse party, move with or without supporting affidavits for summary
judgment in his favor upon all or any part thereof.”

“(b) A party against whom a claim ... is asserted or declaratory judgment
is sought may, at any time, move with or without supporting affidavits for a
summary judgment in his favor as to all or any part thereof.”

“(c) “The judgment sought shall be rendered forthwith if the pleadings,
depositions, answers to interrogatories, and admissions on file, together with the
affidavits, if any, show there is genuine issue as to any material fact and that the
moving party is entitled to judgment as a matter of law.”

Summary judgment is appropriate when it is clear there is no genuine issue of material
fact and the moving party is entitled to judgment as a matter of law. Kitchen Planners v.
Friedman, S. Ct. Op. #2020-001669 filed 08/23/2023. Summary judgment must not be granted
until the opposing party has had a full and fair opportunity to complete discovery. Baird v.
Charleston County, 333 S.C. 519, (1999). “In determining whether any triable issues of fact exist,
the court must view the evidence and all reasonable inferences that may be drawn from the
evidence [and ambiguities] in the light most favorable to the non-moving party.” Madison v.
Babcock, 371 S.C. 123 (2006). In considering whether to grant summary judgment the Court
must give every benefit of doubt to the non-moving party. Watters v. Terminix Service, Inc., 376
SC 632 (Ct.App. 2008). The Court must construe all ambiguities, conclusions, and inferences
arising from the evidence against the moving party. Nolte v. Gibbs International, Inc., 335 SC 72
(Ct.App. 1999). It must be evident to the court that “further inquiry into the facts of the case is
not desirable [or necessary] to clarify the application of the law.” “Even if the material evidentiary
facts are not in dispute, summary judgment should not be granted if there is a genuine dispute
as to the conclusion to be drawn from those undisputed facts. Baugus v. Wessinger, 3-3 S.C.
412 (1991). “However, it is not sufficient for a party to create an inference that is not reasonable
or an issue of fact that is not genuine” in opposing a motion for summary judgment. Town of
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Hollywood v. Floyd, 403 S.C. 466 (2013). When the plain, palpable, and indisputable facts
establish but one reasonable interpretation, upon which reasonable minds cannot differ, and
that interpretation would entitle the moving party to judgment as a matter of law, summary

judgment may be granted. Singleton v. Sherer, 377 S.C. 185 (Ct. App. 2008); Brooks v.

Northwood Little League, 327 S.C. 400 (Ct. App. 1997).

The period for the commencement of a civil action other than for the recovery of real
property based upon a contract for the rendering of services is three years. S. C. Code Ann.
Section 15-3-530(1). An action for damages resulting from a breach of contract generally accrues
at the time that the contract is breached or on the date the aggrieved party either discovered the
breach, or could or should have discovered the breach through the exercise of reasonable
diligence. Summary judgment is appropriate when a plaintiff does not commence an action
within the applicable statute of limitations. Kagan v. Simchon, 429 S.C. 516 (App. 2020).

Discussion

The plaintiff in this action became aware not later than 08/08/2019 that the defendants
had breached a contract entered between the parties by the failure to pay sums owed under the
contract. The statute of limitations on a contract action is three years. This action was
commenced after the passage of three years from the breach and the plaintiff’s knowledge of it.

Conclusion

Based upon a consideration of the record, memoranda submitted, the applicable rules
and statutory and case law, this Court finds that the defendant's MOTION for SUMMARY
JUDGMENT should be and IS therefore GRANTED.

Counsel for the defendants is requested to prepare and submit a proposed formal order

for the Court’s consideration.

ORDER INFORMATION

This order [X] ends [] does not end the case.

Additional Information for the
Clerk :

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property
or if any amount should be enrolled. If there is no judgment information, indicate “N/A”
in one of the boxes below.

Judgment in Favor of Judgment Against Judgment Amount To be
(List name(s) below) (List name(s) below) Enrolled
(List amount(s) below)
$
$
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$

If applicable, describe the property, including tax map information and address, referenced
in the order:

The judgment information above has been provided by the submitting party. Disputes
concerning the amounts contained in this form may be addressed by way of motion pursuant to
the SC Rules of Civil Procedure. Amounts to be computed such as interest or additional taxable
costs not available at the time the form and final order are submitted to the judge may be
provided to the clerk. Note: Title abstractors and researchers should refer to the official
court order for judgment details.

E-Filing Note: In E-Filing counties, the Court will electronically sign this form using a
separate electronic signature page.

J. Derham Cole 2053 11/02/2023

J. DERHAM COLE, Circuit Court Judge Judge Code Date

For Clerk of Court Office Use Only
This judgment was entered on the day of NOV, 2023 and a copy mailed first class or

placed in the appropriate attorney’s box on this day of NOV, 2023to attorneys of record or
to parties (when appearing pro se) as follows:

LOGAN A. BROWN, Esq. ADAM C. BACH, Esq.

ATTORNEY(S) FOR PLAINTIFF(S) ATTORNEY(S) FOR DEFENDANT(S)

AMY W. COX, CLERK OF COURT

Court Reporter: Webex

E-Filing Note: In E-Filing counties, the date of Entry of Judgment is the same date as reflected on
the Electronic File Stamp and the clerk's entering of the date of judgment above is not required in
those counties. The clerk will mail a copy of the judgement to parties who are not E-Filers or who
are appearing pro se. See Rule 77(d), SCRCP.

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision
rendered.
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ELECTRONICALLY FILED - 2023 Nov 02 12:29 PM - SPARTANBURG - COMMON PLEAS - CASE#2022CP4203123
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Spartanburg Common Pleas

Case Caption: Meco, Inc. Of Augusta VS Alex Sayed , defendant, et al
Case Number: 2022CP4203123

Type: Order/Form 4

IT IS SO ORDERED!

s/J. Derham Cole 2053

Electronically signed on 2023-11-02 12:02:53 page 6 of 6
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM SPARTANBURG COUNTY
Court of Common Pleas

J. Derham Cole, Circuit Court Judge

Case No. 2022-CP-42-03123
Appellate Case No. 2023-001752

MECO, INC. OF AUZUSLA. ....oiiiiiiieieecee ettt e et e st e e et e e sbeeessbeeessaeessseeessseeensseeenseeennses
Plaintiff,

V.

Alex Sayed a/k/a Arshad M. Sayed a/k/a Arshed Sayed; NEPA Ventures LLC; NEPA Trading &
INVeStMENtS, LLC .. .. oottt aaaanaaraaaraaaaa—a
Defendants,

OF WHOM

MECO, INC. Of AUZGUSLA 1S...00etiiieiiieciieeciee et eiee et e et eeteeestee e aeeessseeesseeessaeessseeessseeessseesnseeennses
Appellant, and

Alex Sayed a/k/a Arshad M. Sayed a/k/a Arshed Sayed; NEPA Ventures LLC; NEPA Trading &
INVESTMENTS, LLLLC ... .. ettt ee et aaaaeae s eaeaeaeaaeeeeeeeeeeeeeseeeeeeeeeeeeeeeeaeeeeees
Respondents.
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AMENDED NOTICE OF APPEAL

MECO, Inc. of Augusta appeals the Order of the Honorable J. Derham Cole, dated
November 27,2023 and attached as Exhibit “A”, which granted Defendants’ Motion for Summary
Judgment. Appellant received written notice of entry of this Order on November 27, 2023. This
Order vacated the previous Form 4 Order from which Plaintiff originally appealed, so Plaintiff
amends its Notice of Appeal to reflect that the trial court’s November 27, 2023 Order is the

judgment being appealed.

s/ Kyle B. Waddell

KYLE B. WADDELL

South Carolina Bar No.: 106095
SCOTT W. KELLY

Admitted Pro Hac Vice

Attorneys for MECO, Inc. of Augusta

December 4, 2023
Augusta, Georgia

OF COUNSEL.:

FULCHER HAGLER LLP

Post Office Box 1477

Augusta, GA 30903-1477

Phone: (706) 724-0171

Fax: (706) 396-3622

kwaddell@fulcherlaw.com; skelly@fulcherlaw.com
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ELECTRONICALLY FILED - 2023 Dec 04 4:06 PM - SPARTANBURG - COMMON PLEAS - CASE#2022CP4203123

EXHIBIT A
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STATE OF SOUTH CAROLINA
COUNTY OF SPARTANBURG

IN THE COURT OF COMMON PLEAS
SEVENTH JUDICIAL CIRCUIT

MECO, INC. OF AUGUSTA, CASE NO. 2022-CP-42-03123

Plaintiff, ORDER

VS.

ALEX SAYED a/k/a ARSHAD M.
SAYED a/k/a ARSHED SAYED; NEPA
VENTURES LLC; NEPA TRADING &
INVESTMENTS LLC,

N N N N N N N N N N N N N

Defendants.

This matter came before the Court for hearing on September 14, 2023, on the Defendants’
Motion for Summary Judgment. MECO, Inc. of Augusta (“MECQO”) filed this action against the
Defendants, Alex Sayed a/k/a Arshad M. Sayed a/k/a Arshed Sayed; NEPA Ventures, LLC and
Nepa Trading & Investments, LLC (collectively hereinafter “Defendants”), seeking judgment on
a debt arising from an alleged breach of contract. Defendants timely answered the Complaint and
asserted counterclaims.

After considering the pleadings, the affidavit, exhibits attached to the motion, and
accompanying briefs, as well as arguments presented at the hearing, this Court finds that the
Plaintiff had notice of the alleged failure by Defendants to pay sums owed under the contract and
failed to bring its action within the applicable statutes of limitations. Accordingly, there are no
genuine issues of material facts, and Defendants are entitled to judgment as a matter of law.

FINDINGS OF FACT

Sayed hired the plaintiff, MECO, Inc. of Augusta, to renovate and upgrade a gas station
known as the “Westar Travel Plaza,” which is located at 175 Truck Stop Road, Cowpens, South

Carolina in May of 2018 (the “Project”). The work at the Project was performed pursuant to a
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contract between MECO and Alex Sayed (the “Contract”). The Project was to complete the scope
of work contained within the Contract.

Work on the Project began in August 2018 following payment of a deposit by Sayed to
MECO. As work by MECO progressed, MECO was required to “furnish [Sayed] with an invoice
at the end of each week for the value of materials stored and/or the value of work completed to
date.” Sayed was required to pay each invoice “within thirty (30) days of invoice date or
completion of the Project.” Further, the Contract provides that “All amounts Buyer does not pay
when due shall accrue interest at the rate of 1.5% a month until paid.” After payment of the deposit,
MECO began its work and began sending invoices as required by the Contract. On February 15,
2019, Sayed made a second, final payment and has made no further payments since that time.

The Project proceeded in two phases and the second and final phase ended in late April or
early May 2019. At some point a dispute arose between MECO and Sayed regarding the amount
owed on the Project. In August 2019, MECO sent a list of all invoices it claimed were owed by
Sayed (the “Spreadsheet”). A review of the Spreadsheet reveals two undisputed facts. First, the
latest invoice for work performed on the Project is dated July 2, 2019. This fact is confirmed by
an email sent by Roger Carpenter, a sales representative for MECO, to Sayed dated July 17, 2019.
In that email, Mr. Carpenter attaches all of the invoices shown on the Spreadsheet with the
following message: “Alex, here are the outstanding invoices which we need to get resolved...”.
Second, MECO has received no payments from Sayed on any of these outstanding invoices.

On August 7, 2019, Mr. William Burke of MECO sent an email to Sayed providing the
Spreadsheet and stating:

I have attached spreadsheets with contract amounts, invoices, payments made and

outstanding invoices. I have attached the contracts and what you agreed to. I have

attached service tickets that have not been paid and all finance charges for breach
of contract. I don’t want to go to court over this. I want payment made by the end
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of business tomorrow 8-8-10 through wire transfer for the full amount owed or you
will hear from my lawyer on Friday.

Sayed responded the same day explaining his position and asking about coming up with an amicable
solution. Mr. Burke responded and again affirmed that all of the amounts shown on the Spreadsheet
were past due as of the date of these emails: “I’m giving you a chance to pay what you agreed to
and giving you the ability to work with me. You have not called me and know this money has been
outstanding.” The Spreadsheet itself also confirms Burke’s email, as the final line of the
Spreadsheet showing the total owed states in all bold, all caps:
TOTAL DUE BY 8/8/19 OR LAWYERS WILL TAKE OVER FROM HERE
(emphasis in original). When questioned about this email and spreadsheet, Burke testified:

Q: At this point in time, had you received any payment from
the defendants since the February $70,000?

A: No, I had not.

Q: An easier way of saying it would be to say — or what I’'m
— what I’m trying to ask is that it was MECQ’s position that as of
August 8, 2019, my clients owed this amount on page two pursuant
to the contract?

A: Not pursuant to the ---

Q: I'mean, pursuant to their agreements with MECO?

A: To all agreements and all the work that had been done,
not just the original contract.

Q: And it was not — it was not like you were sending this
saying, hey this amount of money is coming due or this amount of
money may be due in the future. It was due right now?

A: It was way past due.

Q: Way past due?
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Months and months and months past due.
Under the defendants’ obligation to MECO?
Correct.

They were in breach of it?

In all of them.

RERrR Z Rz

Breach of their obligation to pay you?
A: Correct. In every — in every single line item.

Following this email, Burke and Sayed had one more conversation around the time of this email
and then have not spoken since.

In sum, MECO testified that all amounts claimed in this lawsuit were past due as of August
8, 2019. MECO further testified that it has received no payment from Sayed, or anyone acting on
his behalf, after February 2019. Finally, MECO confirmed that in its last conversation with Sayed,
it received no promises to pay or other assurance of payment. MECO did not file this lawsuit until
August 23, 2022, more than three years after it sent its final invoice on the contract and more than
three years after demanding payment for all sums due in this lawsuit. When it finally did bring its
lawsuit, it brought actions for breach of contract, quantum meruit, promissory estoppel, and
“recovery of costs of collection and attorneys’ fees,” which is not a cause of action recognized by
South Carolina law. All three causes of action are time-barred.

CONCLUSIONS OF LAW

A motion for summary judgment shall be granted when there is no genuine issue as to any
material fact and the moving party is entitled to judgment as a matter of law. Staubes v. City of
Folly Beach, 500 S.E.2d 160 (1998); Summer v. Carpenter, 492 S.E.2d 55 (1997). When

determining if any triable issues of fact exist, the evidence and all reasonable inferences must be
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viewed in the light most favorable to the non-moving party.” Turner v. Milliman, 392 S.C. 116,
122, 708 S.E.2d 766, 769 (2011). A party opposing a properly supported motion for summary
judgment may not rest on the mere allegations or denials of the pleading but must set forth or point
to specific facts showing there is a genuine issue of material fact. Kitchen Planners, LLC v.
Friedman, 440 S.C. 456, 463, 892 S.E.2d 297, 301 (2023). “[I]t is not sufficient for a party to
create an inference that is not reasonable or an issue of fact that is not genuine.” /d citing Town of
Hollywood v. Floyd, 403 S.C. 466, 477, 744 S.E.2d 161, 166 (2013).

Each of MECO’s causes of action arise from the contract between MECO and Sayed.
Contract actions in South Carolina are subject to a three-year statute of limitations. In general,
South Carolina has two statutes that must be examined to determine the length of time a plaintiff
has to bring a claim for breach of contract. The first is found in S.C. Code § 15-3-530 and provides
a three-year statute of limitations for nearly all contract claims. The second is found in the South
Carolina Uniform Commercial Code (the “UCC”) at S.C. Code § 36-2-725 and applies only to
contracts for the sale of goods. Goods are defined by the UCC as “all things...which are moveable
at the time of identification to the contract for sale...”

South Carolina applies the “predominant factor” test to determine whether a contract that
calls for the sale of both goods and services is subject to the UCC. In determining the predominant
factor of the contract, courts are directed to look at a variety of factors, including (1) the language
of the contract, (2) the nature of the business of the supplier, and (3) the intrinsic worth of the
materials involved.

Here, the Contract is one for services, not goods. The Contract uses language typical to a
construction services contract to identify the parties to the contract, referring to Sayed as “Owner”

and to MECO as “Contractor.” The contract states explicitly why Sayed is paying MECO: “Owner
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shall pay the Contractor for the performance of the work,” language typically used in a construction
services contract. The Contract also makes clear that its subject is “work,” not “goods” throughout.
For example, it describes what is being provided by MECO as “Work” in paragraph 3 of the
Contract, refers to a “Scope of Work,” and then states that “Seller (a) will install the Equipment...
[and] (b) Will install all safety equipment...” The word “goods” does not appear anywhere in the
Contract, whereas the word “work” appears twenty-two (22) times. Similarly, the Contract refers
to itself as an “Installation Agreement” in paragraphs 2 and 3. The Contract also contains other
provisions typical of a construction services contract, dealing with issues such as “Performance
Bonds,” “Workers Compensation Insurance,” “Contractor’s Liability Insurance,” terms related to
“Digging and Excavating,” “Environmental Indemnity,” and “Permits.” Id. None of these
provisions would have any applicability to a contract for the sale of goods. Even where it does
address “Materials,” it makes clear that these are incident to the contract stating explicitly: “Any
materials or equipment incidental to the installation or to be installed as part of this contract...”

The second factor also shows that this was a services contract. MECO admits in their brief
that they are in the business of “supplying materials and installing them” not manufacturing or
distributing equipment. MECO’s 30(b)(6) representative testified that MECO does not
manufacture any goods and compared its business to a contractor building a house. Applying the
predominant factor test to the facts at issue, the Court finds that the predominant factor of this
contract was services, not goods, and the three-year statute of limitations applies.

Turning to the plaintiff’s causes of action, because each of the plaintiff’s causes of action
arise out of either an express contract (breach of contract) or an implied contract (quantum meruit
and promissory estoppel), the statute of limitations period applicable to contracts applies to all of

Plaintiff’s actions. S.C. Code Ann. § 15-3-530 provides that “an action upon contract, obligation,
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or liability, express or implied...” must be brought within three years of the time the cause of
action accrues. South Carolina's statute of limitations requires. South Carolina applies the
discovery rule to breach of contract actions, which provides that an action accrues on the date the
aggrieved party either discovered or could or should have discovered the breach through the
exercise of reasonable diligence.

Here, there can be no dispute that the MECO’s causes of action against Defendants are
time-barred. Pursuant to the Contract, payment was net 30, meaning that Defendants were required
to make payment on each invoice thirty (30) days after it was submitted. The Spreadsheet shows
that the latest unpaid invoice for work performed on the Project is dated July 2, 2019, making
payment on the latest invoice due on or before August 1, 2019. If there was any confusion about
this, it was cleared up by Burke’s email dated August 7, 2019 and corresponding testimony. MECO
had a cause of action for breach of contract against Defendants thirty (30) days after the date of
each invoice submitted to Sayed, meaning that any action for all of the invoices shown on the
Spreadsheet is long since time barred.

There are two ways to revive a time-barred claim for breach of contract, neither of which
apply here. First, a claim can be revived by a “new promise to pay the debt.” MECO testified at
length that it has not spoken to Defendants since around the time of the August 7, 2018 email and
that conversation ended without any promise by Defendants to pay the debt. Second, a claim can
be revived by partial payment on the debt. Here, MECO confirmed it has not received any payment
on the debt since February 2019.

One purpose of a statute of limitations is to relieve the courts of the burden of trying stale
claims when a plaintiff has slept on his rights. MECO became aware of its alleged cause of action

not later than August 8, 2019, when it sent a communication to defendants demanding immediate
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payment and threatening legal action. It is clear from that communication that as of that date,
MECO’s cause of action for payment of the past due invoices had accrued. The statute of
limitations on a breach of contract action is three years. This action commenced on August 23,
2022, after the passage of three years from the alleged breach and the plaintiff’s knowledge of it.

THEREFORE IT IS ORDERED that the Defendants’ Motion for Summary Judgment
should be and is GRANTED and the plaintiff’s actions against Defendants are dismissed with
prejudice;

IT IS FURTHER ORDERED, that the Court’s Form 4 indicating that the Court’s judgment
ends the case is vacated as the defendants brought counterclaims that remain pending. The clerk
of court is directed to enter an amended Form 4 showing that this judgment does not end the case.

AND IT IS SO ORDERED.

J. Derham Cole, Circuit Court Judge
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Spartanburg Common Pleas

Case Caption: Meco, Inc. Of Augusta VS Alex Sayed , defendant, et al
Case Number: 2022CP4203123

Type: Order/Summary Judgment

IT IS SO ORDERED!

s/J. Derham Cole 2053

Electronically signed on 2023-11-27 14:45:31 page 9 of 9
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My client, Alex Sayed contracted with Meco to perform
the renovations. That contract had terms that included that
the work would be invoiced weekly and had net 30 payment
terms. The work started in August of 2018. It continued for
about a year. Some facts that I think that we all agree on
Meco has not received any payment for any of this since
February, 2019.

That was the last payment made by the defendants to

Meco about -- about 80% of what was owed on the project was
paid. And the -- the work was in our -- we -- we don't agree
on this fact, but the work, according to the -- the Meco's 30

B6 representative, he testified at his deposition, the work

completed in late April, early May plaintiffs are now running

from that date because it -- they, I think it would affect
the statute of limitations and -- and are actually in their
brief site contradictions and their -- their own testimony

their side's own testimony, which does not create an issue of
fact. So there are 30 B6 representatives testimony is -- is
that the work completed in late April, early May, 2019, there
was a dispute over the amount owed and the work performed.

In beginning in June, July, there was a series of
emails that were sent concerning the -- the amounts that they
claimed were past due, which we disputed. And then that led
to an email that was sent by their CEO to our client that we

have concluded the most relevant excerpt in our brief. That
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was dated August 7, 2019. This is their CEO. "I have
attached spreadsheets with contract amounts, invoices,
payments made, and outstanding invoices. I have attached the
contracts and what you agreed to. I have attached service
tickets that have not been paid and all finance charges."

And this is his words, not mine, quoted in the breach, "For
breach of contract. I do not want to go to court over this.
I want payment made in full by the end of business tomorrow,
8/8/'19 through Wire transfer for the full amount owed by you
or you will hear it from our lawyer."

Your Honor, if I could, I -- I'd like to share if I can
share screen, I'd like to share a window so you can see the
invoice spreadsheet that he was referring to. Can you see
that, Your Honor?

THE COURT: I see 1it.

MR. BACH: Okay. This is the spreadsheet of the
outstanding invoices that he was claiming were due and that
were, quote his words, "Breach of contract." It had to be
paid by the very next day. We submitted this as Exhibit G to
our motion for summary Jjudgment. The invoice numbers are
here on the left. The date that they were submitted is here
under date, and the -- the work that was performed and the
outstanding balances.

If you go through each of these dates, Your Honor, the

latest date on here is -- is July 2, 2019. There are a few
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seller terms of sale. Sales representative.

First, Your Honor, I'd like to point out in this

contract. We -- the -- the purchaser here, my client, the
defendants, is referred to as owner -- owner of property. If
you look at why my client is paying the contract the -- the

contract sum, the owner shall pay the contractor for
performance of the work, not for the sale of the goods, not
for delivery of the goods not for shipment of the goods. It
is paying for performance of the work.

In fact, Your Honor, if you do a word search in this
contract, the word work appears 22 times the words good - the
word goods does not appear a single time. It goes on to
have, it has numerous terms that are normal for a
construction services contract, for example, it deals with
performance bonds, it deals with contractor's liability
insurance, it deals with owner's liability insurance.

And again, Your Honor, in a contract for goods, we
don't -- we don't call the person who's receiving owner. We
call them buyer. We don't call the seller contractor, we
call them seller. We don't deal with liability insurance,
workers' compensation insurance, property insurance things
dealing with paragraph seven changing of the work. It deals
with warranties of workmanship. It deals with underground
structures, digging and excavating, environmental liability,

concrete asphalt permitting, another contract term you're
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never gonna see in a contract for the sale of goods.

And then, Your Honor, where it does deal with
materials, paragraph 11, it says this, any material or
equipment incidental to the installation or to be installed
as part of this contract, Your Honor, and that's exactly what
it is. The materials are incidental to the services that are
being provided.

Your Honor, it -- it also has special conditions, 1like
the installation price does not include certain dates. And
in both, in paragraphs two and three, it -- it refers to
itself as an in by acceptance of this installation agreement,
Meco reserves the right to terminate this installation
agreement.

So Your Honor, this is clearly a contract for it's a
construction services contract. So factor one, the language
of the contract specifically deals with services. It's a
construction services contract, and not a sale of goods.

Does not contain any terms or contains very few that you
could potentially shoehorn. But -- but by far it's dealing
with scope of work -- work permitting indemnity insurance for
work and that sort of thing. And then, Your Honor, the --
the work that's to be performed is referred to at Exhibit B
as scope of work, and then it's installation to include the
following items.

It is not a list of goods that is being sold. 1It's not
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a —-- it's not a bill of lading or a bill of sale. This is
for work that's to be performed. So factor one, the language
of the contract, this is clearly a construction services
contract. Factor two is how the, how the -- the parties
describe themselves.

And Your Honor, we -- we quoted this language in our
brief it's Meco's 30 B6 representative, again, testifying,
and I asked him this specifically. I want to get back to
some more questions, general gquestions about Meco. What does
Meco do? Answer, we are a sales service and installation
company for petroleum equipment's products. Okay. Do you
manufacture any petroleum equipment products? No, sir. You
don't do any manufacturing, is that correct? Correct. So
Meco's role is to purchase from third parties and then you
handle the installation. Is that correct? Answer, correct.

So sort of like a contractor for a house, is that
accurate? Correct. Where the contractor may be supplying
materials, but what he's doing is the service of putting it
all together. 1Is that accurate? Answer, yes, sir. That is.
That's what Meco does, correct? Correct. Is that what Meco
did on this project? Correct.

So, Your Honor the Meco describes himself like a
contractor on a house. No South Carolina Court has ever
found that a contractor on a house is a merchant selling

goods rather than a -- a providing a construction service.
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Meco provided to Westar was the area item that they did not
hold in the warehouse gas dispensers that, that Mrs had and
Westar needed replaced, held in Meco's warehouse. And like I
said, the small DEF tank was the only thing that was not in
Meco's Warehouse when they were hired to do this work.

And so we submit that this contract is, it's not like,
you know, floor installation services and Ranger Construction
because Meco held all of its equipment except for the DEF
tank and its warehouses, which the court there have found as
a very important factor. The -- the other factors, you, you
know, the, that those can be weighed. And so we submit that,
you know, the -- the ratio of equipment under the contract,
which appears that phrase appears 34 times throughout is over
72%. And we also submit that because Meco was holding the
equipment in its warehouse, it's much more comparable to the
supplier of goods than Mr. Bach would -- would have the court
perceive.

Moving to the discovery issue again, there's
conflicting evidence and under (inaudible) that creates a
genuine issue of material fact precluding summary Jjudgment.
Mr. Burke did testify that he was ready to move in early
August of 2019. He also signed an affidavit in the same year
stating that Meco was still doing work at (inaudible) until
September 21, 2019. There's -- there are also invoices with

payment due dates of September 26, 2019, indicating that Meco
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One 10th Street, Suite 700
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skelly@fulcherlaw.com
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ADAM C. BACH, Esq. (By Zoom)
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Tonnsen Bach Law Firm
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Mr. Brad Burke, MECO (By Zoom)
Mr. John McGee, MECO (By Zoom)
Mr. Tyler Tam, Videographer (By Zoom)

Augusta Scribes Court Reporters, LLC
www.augustascribes.com
233






10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Alex Sayed--Cross Examination by Mr. Kelly

The

BY MR. KE

Q.

name-?

Sayed.

name?
A.
Q.
Arshed or
A.
Q.
or Alex,

A.

© » © » 0 ¥

MR. TURNER: Correct.
MR. KELLY: Great. That's what I meant. Okay.
witness has been sworn.
CROSS-EXAMINATION
LLY:

Mr. Sayed, would you please tell me your full

My full name is Arshed Sayed, also known as Alex

And would you spell your first name and your last

A-r-s-h-e-d. Last name, S-a-y-e-d.

And tell me, do you go by any names other than
Alex?

No.

Have you ever gone by any names other than Arshed
nicknames included?

No.

What languages do you speak fluently?

English and Hindi.

Are you an American citizen?

Yeah.

Were you born here or were you born overseas-?
In India.

Okay. And your date of birth, please.

Augusta Scribes Court Reporters, LLC
www.augustascribes.com
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Alex Sayed--Cross Examination by Mr. Kelly

1/1/71.
A New Year's baby.
That's correct.

And when did you immigrate to the United States?

» © » 0 ¥

2000 -- well, I don't remember accurately. I
think sometime in 2000s.

Q. Okay. And when did you become a citizen?

A. How is that relevant, so I'll understand?

Q. Yeah. I'm just asking the questions. It's really
not my job to answer your questions. I'm just asking when
you became a citizen. You testified you are. I don't need
the exact date if you don't know it. I'm just trying to

find out the year.

A. Around 8 or 10 years.

Q. I'm sorry.

A. 10 years ago.

Q. Okay. So about 2013. Is that what you're telling

me?
Yeah.

What is your home address, sir?

» o ¥

75 Sutton Farms Road, Shavertown, Pennsylvania.

Q. And I'm going to ask you to spell that street name
because I couldn't quite understand it and I want to make
sure the court reporter understands it.

A. S-u-t-t-o-n Farms Road, Shavertown, Pennsylvania.

Augusta Scribes Court Reporters, LLC
www.augustascribes.com
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Alex Sayed--Cross Examination by Mr. Kelly

Q. Shavertown. S-h-a-v-e-r-t-o-w-n --
A. Yes.
-- correct. All right. And how long have you

lived at that address in Shavertown?

A. 3 years.

Q. 2 years.

A. 3 years approximately.

Q. 3. That's why I repeated it, I wasn't sure which

one you said.
Who lives with you at that residence?
A. My wife and 2 children.
Q. Okay. Do you have any family, blood or -- anybody

related to you by blood or marriage living in South

Carolina?
A. No.
Q. Have you ever had to give testimony before, like

in a deposition or in court?

A. Yes.

Q. Tell me what that -- what that was in connection
with?

A. I had to collect money from some customer.

Q. Okay. And where -- where was that?

A. Pennsylvania.

Q. And was that a lawsuit that was filed on your

behalf or a company that you owned or operate?

Augusta Scribes Court Reporters, LLC
www.augustascribes.com
236






10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Alex Sayed--Cross Examination by Mr. Kelly

75

A. No. I don't know what you mean by I understand.
Do you understand?

Q. The important thing is whether -- whether you
understand and whether MECO understands. You want to blame
MECO for a lot of issues with software and --

A. Not true. Not true. Not true.

(Cross-talk.)

Q. -- (unintelligible) they are not responsible for;
isn't that right?

A. That's not true.

Q. One of the things you complained about is that you
say that MECO didn't properly instruct Westar Travel Plaza
customers -- personnel, excuse me. This just doesn't make
sense. Hold on. Well, looking at this interrogatory
response that's on your screen, one of the things you
complained about is that they -- that MECO, not instructing
Westar Travel Plaza customers personnel in the proper
operation of equipment supplied by MECO. What are you
talking about?

A. The POS system installed by -- by MECO. They
didn't train the new -- we bought new POS system, which is,
I think, Topaz. No, not Topaz. Verifone POS system from
them, and they -- they didn't train the employees. Show
them exactly how everything works before they left.

Q. So your folks -- it's your testimony that the

Augusta Scribes Court Reporters, LLC
www.augustascribes.com
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William Bradley Burke--Cross Examination by Mr. Bach

MECO, INC. OF AUGUSTA vs ALEX SAYED, et al. Page 19

WILLIAM BRADLEY BURKE 30 (b) (6), 06/07/2023

conversation six years ago.

Q. Was there anything else that you recall?

A. Not that I can remember.

Q. Getting back to -- so I want to -- I want to get back
to some more general questions about MECO. What does MECO do?

A. We are a sales, service, and installation company for
petroleum equipment products.

Q. Okay. So do you-all manufacture any petroleum
equipment products?

A. No, sir.

Q. Okay. So you don't do any manufacturing; is that

correct?
A. Correct.
Q. So -- so MECO's role is to purchase from third

parties and then you handle the installation; is that correct?

A. Correct.

Q. So sort of like a contractor for a house; is that
accurate?

A. Correct.

Q. Where the contractor -- he's not cutting the wood or,

you know, forging the doorknob, he is supplying the materials
and then what he's doing is the service of putting it all
together; is that accurate?

A. Yes, sir, that is.

Q. That's what MECO does, correct?
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William Bradley Burke--Cross Examination by Mr. Bach

MECO, INC. OF AUGUSTA vs ALEX SAYED, et al. Page 20
WILLIAM BRADLEY BURKE 30 (b) (6), 06/07/2023

A. Correct.

Q. Is that -- and that's what MECO did on this project,
correct?

A. Correct.

Q. Okay. Let me -- I'm gonna mark this as Exhibit
Number 1.

MR. BACH: This 1s your copy.

MR. KELLY: Thanks, Adam.

(Defendants' Exhibit Number 1 was marked for
identification purposes.)

Q. (By Mr. Bach) 1I'm gonna hand you -- I'm gonna hand
you what's been marked as Exhibit Number 1. This is the
30(b(6) notice that my office sent that we are here on today,
and you are MECO's designee to testify about the topics that
are listed 1 through 13. Do you understand that?

A. Yes, sir, I do.

Q. Have you seen this notice before and these topics?

A. Yes, sir, I have.

Q. Have you reviewed them?

A. Yes, sir, I have.

Q. Have you taken some time to go and become educated on

these topics and to determine what knowledge MECO might have
about these topics?
A. Yes, sir, I have.

Q. Okay. And throughout -- I've got -- this has a
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MR. KELLY: For the record, Magee is spelled

M-a-g-e-e.

Q. (By Mr. Bach) Okay. What -- what does an install
manager do?

A. He handles scheduling, oversight.

Q Oversight of who?

A. Of the installation department.

Q Okay. Is he in -- installation department within
MECO?

A. Yes, sir.

Q. Are they the people who are actually providing the
service like putting their hands -- shovels in the ground, that
sort of thing?

A. Yes, sir.

Q. Okay. And so as they are work -- so did -- well, let
me ask you this way. Is there one installation department or
are there multiple installation departments in MECO?

A. There is one installation department in Augusta that
1s in-house. Our Greenville branch uses subcontractors.

Q. Okay. So -- and I'm primarily interested in the
project at issue. Since Westar is near the Greenville branch,
would this have been done by subcontractors?

A. No. It was done in-house in Augusta because it was a
very detailed project, and we took on that responsibility with

our branch down here.
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Q. So explain that to me. So when you say it was done
here in Augusta -- from somebody who doesn't know anything
about your business, what does that mean?

A. The Augusta branch is a larger branch. We do much
more construction out of this branch. That's a smaller branch
up there. The expertise of the crew down here handles larger
projects. Most of the smaller projects and retrofits out of
the Greenville branch are handled by subcontractors because
they're not as in depth.

Q. When you say it was handled here in-house, do you
mean that there was actual work done here or you're just saying
that it was the crew from here?

A. I'm saying it was my crew from Augusta that did the
work in Cowpens.

Q. Okay. So they traveled to Cowpens?

A. Correct.
Q. Is there -- is there one crew in Augusta? When you
say crew, I'm just trying to figure out how many people -- is

it multiple crews? 1Is it...

A. Today, I have multiple crews. Then, it was one
four-man crew.

Q. That did the install for complicated projects?

A. Correct.

Q. Okay. I gotcha. And then if there was something

more minor in that area, you would handle with subcontractors?
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fertilizer. 1It's highly corrosive. 1It's the opposite. What
it 1s stored in corrodes and affects the fluid itself.

So if you took a penny and dropped it in
8,000 gallons of DEF underground, it would null and void that
entire tank of DEF. It would no longer be any good. $So normal
applications, diesel is dropped directly into a belowground
tank through an adaptor and a bucket straight off a truck.
DEF, 1f you did that, every time they open the 1id, water and
contaminants could go straight into the tank, and it would ruin
the fluid that it is stored in. So we call it a remote fill
because we have to have a box away from the tank that the truck
can directly hook into. That way we know that no contaminants
can run down into the -- into the tank.

Q. Okay. And so you worked on that portion too?

A. Yes, sir, I did.

Q. All right. If you could then in your own words just
explain -- provide to me what did -- what was MECO hired to do
at the -- at the plaza -- the travel plaza?

MR. KELLY: Let me object to the form of the
question, and ask for clarification of when.

Q. (By Mr. Bach) Initially.

A. My understanding from Roger was that he had older
dispensers that did not take cards and communication at the
pumps. So when the trucks pulled in, they had to get out and

go inside to a register and tell them what account they were.
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And then they would authorize them to have fuel and trucks
would stack up. So this was also the time where the credit
card chips were starting to come out, and everybody was having
to upgrade to a different type of authorization to be able to
take payment.

He had older existing tanks and outdated piping that
was not up to code. And, originally, he just wanted to upgrade
the dispensers. And he had a small DEF tank at the very first
island closest to the building. And they were doing more
volume because more trucks had started to have this DEF on
them, and they were running out.

And so he wanted to make it where he had
communication where the truck drivers did not have to go back
inside to communicate. He wanted them to be able to punch a
code on the dispensers and it speed up transactions. And he
needed a larger capacity for DEF because there was only one
island that could have the DEF, and he wanted DEF in all the
islands so that he could increase his DEF sales.

MR. KELLY: For the record, when he refers to DEF,

it's an acronym, D-E-F. All capitalized.

THE WITNESS: So we were going to take the existing
diesel tank. We had to tear of a portion of it to be able
to get into the underground containment to take out the
old pipe. We had to bring it up to code with new

containment because the motors themselves were sitting in
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dirt, and that was not to code. It has to be inside of a
containment in case there was a spill. We had to put in
the new piping to all the new dispensers, and we were
putting new dispensers with new communications at every --
every lane.

Q. (By Mr. Bach) And -- and just to make sure that I'm
clear about your answer, this is what the defendants originally
requested MECO to do; is that accurate?

A. When I was brought into it, this is what Roger
Carpenter and Alex was discussing. I didn't have the original
conversations with Alex on the project, so I can't speak on
that behalf on what originally was discussed between Roger and
him on the project.

Q. But your understanding -- or MECO's testimony today
is the things that you -- I don't have to go back over all of
it.

A. Sure. Sure.

Q. The things that you just described is what MECO was
hired to do initially?

A. That is exactly what MECO was hired to do.

Q. Was -- was keeping some of the pumps open so the
trucks could continue to come through and get gas part of the
conversation at that time?

A. We would never take a site half down if we could take

it fully down. It turns into two projects. It's much more
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Q. Had y'all ever done a project like this before where

you've taken half down?

A. Yes, we have.

Q. In that area?

A. Not in that area. Many times in the Augusta area.
Q. So it's something y'all had a fair amount of

experience with?

A. A large amount of experience with.

Q. And you were familiar with the variables before you
ever met Mr. Sayed, correct?

A. Correct.

Q. Okay. Was -- one of the things I want to ask you,
you said dates equipment will arrive. Do y'all order the
equipment that's gonna be installed before it's set to be
installed and then try to time the arrival, or are you able to
warehouse it?

A. We warehouse the smaller equipment. The larger
equipment -- the tank comes direct from the manufacturer
straight to the site, and sometimes we get the dates we want.
Sometimes they give us the date that they can make it.

Q. And then in order for the tank to go in the -- well,
let me ask you this: Is there any way to keep the tank at the
project before it's installed, or does it have to go straight
from the manufacturer into the ground?

A. If it is a diesel or gas tank, we could store it on
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rock at the site if it wasn't ready to go in. With a
fiberglass DEF tank, because of the volatility of the tank
being clean, it has to go straight off the truck straight into
the ground.

Q. Is -- okay. So -- so you have to have your work --
the dig or whatever else --

A. I have to have the dig ready to go for it to come in.

Q. And is that MECO's standard practice with regard to
all of the tanks, or do y'all sometimes store the tanks at the
site?

A. We try to go in and have the tank hole ready way
before the tank is ready to arrive.

Q. How about the pumps? Do y'all warehouse the pumps or

do you --

A. We warehouse the pumps.

Q. Here in Augusta?

A. Yes, sir.

Q. Do you do any of that in -- at Piedmont?

A. Yes, sir, we do.

Q. Do you know where -- were these warehoused -- were
the pumps for this one warehoused?

A. The equipment was warehoused in Greenville.

Q. In Piedmont?

A. Yes, sir.

Q. You said that he gave you a competitor's quote to
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A. Correct.

Q. Was there anything that arose as the project went on?
And we're gonna look at documents. I'm just trying to get your
memory -- what you know without -- but anything went -- as the
project went on that was not anticipated at the time you quoted
the work?

A. Yes. There's things.

Q. Okay. What were some of those?

A. From the very beginning we were held up on ordering
equipment and the tanks because there's a significant amount of
time between when the funding was released to us and when we
could order the equipment. The dispensers and the tanks, we
never order unless we have the existing down payment because
they're specialized, and we cannot return them. Other things
that arose was we faced -- we faced obstacles with weather,
holidays, other things that originally if the project would
have started sooner, would not have such an impact.

We had concrete that was poured at a portion of the
project and it was flagged off and a truck drove through it
while it was still wet. And we had to tear out a whole portion
and start back over. The way the original piping was run. The
reason we didn't realize that that line that was going to the
front of the store for the diesel for the one dispenser -- we
didn't find out about that issue until we did the second phase

of the fueling project.
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Q. What issue?

A. The piping that ran to the dispenser. So the -- let
me see how I can explain this. You can run -- you can run
pipe -- product piping to dispensers two ways. You can run it
in sections, or you can run it all in one. Some customers
prefer you have one product pipe that goes to every dispenser
and 1t's T'd off and goes into them. The problem with that is
if one -- if anything fails, everything's down. If you run it
in two sections and say four of the dispensers have a product
line running back to the tank and the other four dispensers
have a product line running back to the tank, if one section
fails, the other section can still run at a later date. That
was the way the original piping was run.

What we did not know is -- and Alex didn't know it,
nobody knew it -- 1is instead of running from the tank to the
front set of auto diesels -- we call it auto because it's small
trucks. Instead of them running the line from the existing
tank to the front of the building, they tied into one of the
product lines on the truck diesel on the back.

Q. So how did that complicate things?

A. When we went to -- to disconnect and start on the
second phase of the project closest to the building, he no
longer had fuel -- the diesel fuel -- at his pump in the front.

Q. Because it was running to the back?

A. Because it was running to that back piping that we
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had just disconnected to tear out and redo.

Q. That was the beginning of phase two?

A. Correct.

Q. Okay. Anything else not anticipated at the time of
your quote?

A. Communication and network issues.

Q. Okay. What do you mean by that?

A. He had existing -- the manufacturer's called Comdata.
It's what handles high-volume truck accounts. So a trucking
company might have an account with Comdata. And so they give a
PIN number when they pull up to a site that has that, and they
can buy fuel, but they don't have to give a card every time
because it's a network. He had an existing network. We were
tying new card readers and new communications on the new
dispensers to that existing point of sale. And we were
informed by Alex that it would work, and it did not. It had to
be upgraded.

Q. Okay. What else?

A. I can't think of anything else.

Q. On the gap in funding --

MR. KELLY: Hold up. Hold on. I think -- are you --
are you done? I thought you were thinking and then you
moved on. I looked down and so...

MR. BACH: No. He said he couldn't think of anything

else.
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THE WITNESS: TWe...

MR. KELLY: I don't know. I'm just asking you 1if
there's -- take a minute and think if there's anything
else.

THE WITNESS: There was weather, there was timing,
there was payment issues. It was many times where we
requested payment and it would be a significant amount of
days before we would hear anything. We were held at the
jeopardy of the third-party banking for all of our
financing.

Q. (By Mr. Bach) Did y'all ever stop work because of
delays in payment?

A. We drug our feet at times because we weren't getting
paid.

Q. Because you weren't getting paid in accordance with
the terms of the contract. 1Is that what you're saying?

A. Way outside the terms of the contract.

Q. And you drug your feet because of that?

A. At times.

Q. When you said earlier -- and I'm sorry. I don't want
to stop your list. Anything else?

A. We had a completely separate request for the very
front of the property. The existing pumps could not take the
new credit cards with the chips, and he had to upgrade them due

to CITGO's rules because the front of the house was CITGO. The

@@ AdvancedONE is now EkE XITAS

LEGAL

253






0O ~J o O obdx W DN

O

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

William Bradley Burke--Cross Examination by Mr. Bach

MECO, INC. OF AUGUSTA vs ALEX SAYED, et al. Page 66

WILLIAM BRADLEY BURKE 30 (b) (6), 06/07/2023

A. I do.

Q. Okay. And -- and that's something MECO was to
provide, correct? I mean, just trying to define terms here.
The defendants are customer in that sentence?

A. Correct.

Q. All right. And they -- so MECO is to provide the
defendants a "detailed construction schedule for a 16 day
project." What does that mean?

A. This is a -- we use a standard scope of work on
retail sites because they're mostly the same. It just might be
certain different piece of equipment that are being used and
moved. I have two copies of this. I have one that has the
16-day on it, and I have one that doesn't have the l6-day on
it. And they're both identical.

Q. Are they both signed?

I'll tell you what. Let's do this, we'll take a
break for lunch in about an hour, and you can flip through then
and see if you can find it.

A. Okay. It --

Q. And if so just --

A. It is. Both of them are signed.

Q. Why is -- why were there two different versions?

A. I believe that was a grammatical error that was not
caught when he was using Word to write up a scope of work to

match the contract.
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Q. The 16-day project?

A. Correct.
Q. Okay.
A. Because it's 28 days just for the concrete alone, and

so that's just a grammatical error that occurred.

Q. Okay. So you think that the "for 16 day project" was
inserted by mistake?

A. I believe it could have been inserted by mistake, or
it was from an existing scope of work that he was changing and
just did not see that portion.

Q. Was there anything else in here that was included by

mistake that you -- that you see?
A. There was one other thing where it says, "Install
bollards around remote fill and tank."™ It should have just

said remote fill. The tank itself 1s in the middle of a drive
lane and you cannot have metal bollard posts sticking up out of
the ground in the middle of a parking lot. Those are used for
around aboveground structures that are not in a drive lane.

Q. All right. So did Mr. Carpenter draft this document?

A. Yes, he did.

Q. Did you talk to him about whether or not those two
terms were included by mistake?

A. I have not had that conversation with him.

Q. Do you know whether or not Mr. Sayed was informed

that those were a mistake?
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A. I can't answer that.
Q. So -- well, you would agree with me that the "provide

customer detailed construction schedule," that was not by

mistake?
A. That was not by mistake, no.
Q. Okay. Was a detailed construction schedule provided

to the customer here?

A. There's documentation we provided where we discussed
the parameters of the construction schedule.

Q. Was that -- is that what you're referring to when you

say detailed construction schedule?

A. Correct.
Q. How long is that schedule? How long would a
construction schedule for this project -- how long should it

have been if not 16 days?
A. There's a lot of variables. The way we did it, it
would've been a minimum of three months because you have two

28-day pours on top of all of the work that had to be done.

Q. Three months?
A. That would have been a minimum because there was
two -- we made it into two projects.

Q. Okay. So 28 -- so 56 days for the concrete to set
and then an additional 34 days for the rest of the -- rest of
the project?

A. Yes. Giving in weather and everything else we would
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have figured in that much time.
Q. So about 90 days?
A. Uh-huh.
Q. Is that a yes?

A. Yes, sir. If everything went exactly as planned.

Q. I just want to -- if we look down -- I don't know how
to define -- there's a -- there's one that says, "Verify that
all systems are working properly before leaving site." Do you
see that?

A. I do.

Q. Okay. Do you know if that was done on this project?

A. It was because we can't do startup from the
manufacturer of the dispensers, and we can't get DHEC approval
that we provided unless it's working properly.

Q. How do you define the end of a project like where it
says here or before leaving site? How do you -- how do you
define that?

A. If everything is up and running and they are pumping
fuel and taking transactions.

Q. Do you know about when that occurred on this project?

A. I do not know.

Q. It says, "Provide a 'close out book' complete with
photos, inspection reports, and permits." Do you know if that
was provided?

A. It was not.
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Q. All right.

A.

Q. So this 1is

A.

Q. Okay. All
as 13.

MR. KELLY:

MR. BACH:
MR. KELLY:
notwithstanding
MR. BACH:
MR. KELLY:
MR. BACH:
make sure.
MR. KELLY:
MR. BACH:

is Augqust 30, 2018.

-- to bid a project.

just the price list?

This is a price list from the manufacturer.

right. Let me hand you what I've marked

(Defendants' Exhibit Number 13 was marked for

identification purposes.)

Adam, just -- we provided what we thought

was responsive to your request.

Yeah. That's fine.

That's why I do think it's responsive
the point you made.

I mean --

We tried to give you everything we could.

It sounds like it is. I just wanted to

Right.

You know, I didn't exactly understand it.

Q. (By Mr. Bach) All right. So, okay. So it looks

like, this is, again, following the same e-mail chain. So this

This is in response to the e-mail from

Roger on August 24, 2018, saying, "Patriot has gotten an okay
from us to send the deposit as requested." And then Roger said

to you, "Please see Alex's comments (finally)." So Patriot had
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gotten permission to send the $250,000 deposit or $257,000
deposit, correct?

A. Yes.

Q. All right. And so at that point, nothing else was
due from -- from Mr. Sayed, correct? From --

A. At that point in time, no.

(Defendants' Exhibit Number 14 was marked for
identification purposes.)

Q. (By Mr. Bach) Okay. This is Exhibit 14. All right.
So this is -- this is an e-mail that are from -- this is
fast-forwarding a couple months. This is from October, and it
says, "Please see the revised estimate for the upgrade kits for
your gas dispensers at Westar." What -- what is this
referencing, do you know?

A. It's the credit card units that we put on the front
of the store that had nothing to do with the original contract
that he asked us to do in the middle of the project.

Q. Okay. So this is -- this is October 18, 2018, and
this is for the front of the store?

A. Front of the store, those credit card communications.

Q. All right. And he replied two days later and said,
let's -- "Let's confirm this and start work ASAP" and then
signature on this one. So it was approved, correct?

A. Correct.

Q. All right. Had y'all already started work on the
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Respectfully,

M. Elizabeth Kimbrough

Paralegal
Fulcher Hagler LLP

Fulcher Hagler LLP
One 10th Street | Suite 700 | Augusta, Georgia 30901
P.O.Box 1477 | Augusta, Georgia 30903-1477

(706) 828-2649 | direct
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