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Dear Clerk:

The following is being filed on behalf of attorney Carl F. Muller. Please find
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e Notice of Appeal
e Copy of the Order Appealed From
e Certificate of Service and Filing
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information, please contact Attorney Muller at carl@carlmullerlaw.com.
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D. Kay Kelly, Legal Assistant
Carl F. Muller Attorney-At-Law
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas

Retired Judge J. C. Nicholson, Jr.
Court Appointed Special Referee

Case No. 2018-CP-10-00330

Fenwick Commons Homeowners Association, Inc.,
Plaintiff,
V.

Portrait Homes — South Carolina, LLC, Portrait Homes — Fenwick Commons, LLC, D.R. Horton,
Inc., Samuel Glover d/b/a Glover’s Brickworks, Glover’s Brickworks, Inc., JJA Construction,
Inc. d/b/a JJA Framing, JJA Construction, Inc. d/b/a JJA Framing Company, Jose Castillo d/b/a
JJA Framing, Jose Castillo d/b/a JJA Framing Company, International Construction Services,
Inc., International Construction Services, Inc., d/b/a International Construction, United Siding
Specialists, Inc., Old Charleston Builders, LL.C, Heritage Construction Consultants, Inc., Robert
H. Yarnall d/b/a Heritage Construction Consultants, Inc., PNL Construction, LLC, Clear Choice
Group, LLC, Built Right Construction, LLC, Alfonso Villavicencio d/b/a Alfonso’s Painting,
Alfonso Painting & Drywall, Inc., Diria Tawi Painting, Inc., Juan Luis Sanchez d/b/a Sanchez
Brothers Painting, Sanchez Brothers Painting, Inc., Windward Shutters, LLC d/b/a Windward
Hurricane Shutters, LLC, 84 Lumber Company, Builders Firstsource — Southeast Group, LLC,
Americo Roofing Concepts, Inc., f/k/a Americo Roofing Concepts Enterprises, Inc., Ametico
Roofing Concepts, Inc. f/k/a American Roofing Concepts, Archer Exteriors, Inc., Professional
Exteriors, LLC, Luciano Dias Gomes d/b/a Prestige Home Construction, Geraldo Da Cunha,
Pablo Rojas Franco, Charles Gunter, Henry A. Palmer, Julio C. Crespo, Brasilican Contracting,
LLC, Charles Bowser d/b/a CWB Services, Levi Arruda, Jose Geraldo Dos Reis, Leandro De
Paulo Araujo, Helio A. De Rezende, Vinicius Araujo De Freitas a/k/a Vinicius Araujo, Robert
M. Hughes d/b/a Robert’s Vinyl Siding, Lucas Rodriguez Barcelos a/k/a Lucas Rodriguez
Barcelos, Karla Bezerra, Rodrigo B. Vasoncelos, Rondinelly G. Da Silva, W & M Vinyl Siding,
LLC, Bar Contractors, Inc., William Construction Services, LLC, Donald Lee d/b/a Vinyl Siding
Specialists,





Defendants, of whom D.R. Horton, Inc., is Cross-claim Plaintiff and Alfonso
Villavicencio d/b/a Alfonso’s Painting and Alfonso Painting & Drywall, Inc., are Cross-claim
Defendants

D.R. Horton, Inc.,
Cross-claim Plaintiff and Appellant

V.
Alfonso Villavicencio d/b/a Alfonso’s Painting and Alfonso Painting & Drywall, Inc.,

Cross-claim Defendants and Respondents,

NOTICE OF APPEAL

D. R. Horton, Inc. (“Horton™) appeals the following Orders of the Hon. J. C. Nicholson, Jr.,
Retired Circuit Judge serving as Court Appointed Special Referee, in favor of the Respondents
Alfonso Villavicencio d/b/a Alfonso’s Painting and Alfonso Painting and Drywall, Inc. (together
“Alfonso”) against Horton:

1. verbal Order from the bench on July 26, 2024, granting Alfonso’s Motion for Summary
Judgment, and

2. written Order dated July 30, 2024 granting Alfonso’s Motion for Summary Judgment.

Written notice and a copy of the written Order was received by Horton on July 30, 2024.
Written notice of entry of the Order was received by Horton on July 30, 2024.

August 5, 2024 s/Carl F. Muller, SC Bar #4131
Carl F. Muller, Attorney-at-Law, P.A.
PO Box 1717
Greenville, SC 29602-1717
864-991-8904 Phone
864-751-2831 FAX
carl@carlmullerlaw.com
Attorney for D. R. Horton
Cross-claim Plaintiff and Appellant






John T. Crawford Jr. (SC Bar # 69682)
Jason Imhoff (SC Bar # 69355)

325 W. McBee Ave., Suite 301
Greenville, SC 29601

(864) 242-4899

(864) 242-4844 (fax)
Crawford@conlaw.com
Imhoff@conlaw.com

Attorneys for D. R. Horton
Cross-claim Plaintiff and Appellant

Other Counsel of Record:

Shanna M. Stephens

Danielle B. Wegener

Reynolds & Stephens, LLC

1064 Gardner Road, Suite 210

843-804-9800

sstephes@rslawsc.com

dwegener@rslawsc.com

Attorneys for Cross-claim Defendants and Respondents
Alfonso Villavicencio d/b/a Alfonso’s Painting

and Alfonso Painting & Drywall, Inc.,






D.R. HORTON, INC.

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON

) PLEAS ‘
COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT

)
FENWICK COMMONS HOMEOWNERS ) CASE NO: 2018-CP-10-330
ASSOCIATION, INC., )

)
Plaintiff, )

) ORDER GRANTING
vs. ) DEFENDANTS ALFONSO

) VILLAVICENCIO D/B/A
PORTRAIT HOMES-SOUTH CAROLINA, ) ALFONSO’S PAINTING AND
LLC, PORTRAIT HOMES-FENWICK ) ALFONSO PAINTING &
COMMONS, LLC, D.R. HORTON, INC., etal., ) DRYWALL, INC.’S MOTION FOR

) SUMMARY JUDGMENT
Defendants. ) AGAINST

)

)

This matter comes before the Court on Defendants Alfonso Villavicencio d/b/a Alfonso’s
Painting and Alfonso Painting & Drywall, Inc. (hereinafter “Alfonso” for ease) Motion for
Summary Judgment on the cross claims asserted against them by D.R. Horton, Inc. This Court
issued a very similar Order for other Defendants on March 28, 2022, and sees no need to
regurgitate the factual and procedural background in this Order. For the reasons set forth below,

the Court GRANTS Alfonso’s Motion for Summary Judgment.

Alfonso has resolved the claims against them filed by Plaintiffs and all the
Portrait Homes Defendants/Entities in this matter. All that remains against Alfonso’s are claims
filed by D.R. Horton, Inc. Alfonso’s first argues that they are entitled to summary judgment as to
D.R. Horton’s negligence and breach of warranty claims because these claims are merely

disguised claims for equitable indemnity. The Court agrees.

"The character of an action is primarily determined by the allegations contained in the

complaint." Stoneledge at Lake Keowee Owners’ Ass’n v. Builders’ First-Source Southeast Grp.,





413 S.C. 630 (Ct. App. 2015) citing Seebaldt v. First Fed. Sav. & Loan Ass'n, 269 S.C. 691, 692,

239 S.E.2d 726, 727 (1977). In Stoneledge, the Court of Appeals found that a general

contractor’s claims against its subcontractors for negligence, breach of contract, and breach of
warranty were subject to summary judgment in favor of the subcontractors because those claims
were merely disguised claims for equitable indemnity. Stoneledge, 413 S.C. at 639, 776 S.E.2d at
439. The Stoneledge court found that the general contractor’s claims against its subcontractors
arose only when it faced potential liability for the property owner’s damages and incurred
defense costs. Id. at 637, 438. I find that D.R. Horton’s claims for negligence and breach of
warranties do not arise independently from Plaintiff’s claims against D.R. Horton. They arise
solely from D.R. Horton’s need to defend itself against Plaintiff’s claims and are therefore
disguised indemnity claims pursuant to Stoneledge. Therefore, Alfonso is entitled to summary

judgment on D.R. Horton’s negligence and breach of warranty claims.

Secondly, Alfonso argues that they are entitled to summary judgment as to D.R. Horton’s
claim for equitable indemnity because no special relationship existed between D.R. Horton and

Alfonso, who was a subcontractor of Portrait Homes. The Court agrees.

To support a claim for equitable indemnity, the “existence of some special relationship
between the parties must be established.” Toomer v. Norfolk S. Ry. Co., 344 S.C. 486, 492, 544
S.E.2d 634, 637 (Ct. App. 2001). The relationship between the parties must be “beyond the

relationship established by virtue of one party alleging that he was sued because of another
party’s wrongdoing.” Rock Hill Telephone Co., Inc. v. Globe Communications, Inc., 611 S.E.2d

235,237, 363 S.C. 385 (2005).

In this case, Alfonso performed work at the subject property as a subcontractor of Portrait

Homes. Alfonso did not perform any work at the property under the direction of D.R. Horton





and did not have any contract with them. Based upon the above facts, the Court finds that D.R.
Horton has failed to show that a special relationship existed between Alfonso and D.R. Horton
sufficient to support a claim for equitable indemnity. Therefore, Alfonso is entitled to summary

judgment on D.R. Horton’s equitable indemnity claim.
For the reasons set forth herein, Alfonso’s motion for summary judgment is GRANTED.

IT IS SO ORDERED!

( 7= ’
Retired Judge J.C. Nicholson, Jr.

Court Appointed Special Referee

July 30, 2024






THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas

Retired Judge J. C. Nicholson, Jr.
Court Appointed Special Referee

Case No. 2018-CP-10-00330

Fenwick Commons Homeowners Association, Inc.,
Plaintiff,
V.

Portrait Homes — South Carolina, LL.C, Portrait Homes — Fenwick Commons, LLC, D.R. Horton,
Inc., Samuel Glover d/b/a Glover’s Brickworks, Glover’s Brickworks, Inc., JJA Construction,
Inc. d/b/a JJA Framing, JJA Construction, Inc. d/b/a JJA Framing Company, Jose Castillo d/b/a
JJA Framing, Jose Castillo d/b/a JJA Framing Company, International Construction Services,
Inc., International Construction Services, Inc., d/b/a International Construction, United Siding
Specialists, Inc., Old Charleston Builders, LLC, Heritage Construction Consultants, Inc., Robert
H. Yarnall d/b/a Heritage Construction Consultants, Inc., PNL Construction, LLC, Clear Choice
Group, LLC, Built Right Construction, LLC, Alfonso Villavicencio d/b/a Alfonso’s Painting,
Alfonso Painting & Drywall, Inc., Diria Tawi Painting, Inc., Juan Luis Sanchez d/b/a Sanchez
Brothers Painting, Sanchez Brothers Painting, Inc., Windward Shutters, LLC d/b/a Windward
Hurricane Shutters, LLC, 84 Lumber Company, Builders Firstsource — Southeast Group, LLC,
Americo Roofing Concepts, Inc., f/k/a Americo Roofing Concepts Enterprises, Inc., Americo
Roofing Concepts, Inc. f/k/a American Roofing Concepts, Archer Exteriors, Inc., Professional
Exteriors, LLC, Luciano Dias Gomes d/b/a Prestige Home Construction, Geraldo Da Cunha,
Pablo Rojas Franco, Charles Gunter, Henry A. Palmer, Julio C. Crespo, Brasilican Contracting,
LLC, Charles Bowser d/b/a CWB Services, Levi Arruda, Jose Geraldo Dos Reis, Leandro De
Paulo Araujo, Helio A. De Rezende, Vinicius Araujo De Freitas a/k/a Vinicius Araujo, Robert
M. Hughes d/b/a Robert’s Vinyl Siding, Lucas Rodriguez Barcelos a/k/a Lucas Rodriguez
Barcelos, Karla Bezerra, Rodrigo B. Vasoncelos, Rondinelly G. Da Silva, W & M Vinyl Siding,
LLC, Bar Contractors, Inc., William Construction Services, LLC, Donald Lee d/b/a Vinyl Siding
Specialists,





Defendants, of whom D.R. Horton, Inc., is Cross-claim Plaintiff and Alfonso
Villavicencio d/b/a Alfonso’s Painting and Alfonso Painting & Drywall, Inc., are Cross-claim
Defendants and Respondents

D.R. Horton, Inc.,
Cross-claim Plaintiff and Appellant
V.

Alfonso Villavicencio d/b/a Alfonso’s Painting and Alfonso Painting & Drywall, Inc.,
Cross-claim Defendants and Respondents.

CERTIFICATE OF SERVICE AND FILING

The undersigned does hereby certify that on August 5, 2024 a copy of the Notice of Appeal
was served by email on the below counsel of record for the Cross-claim Defendants and
Respondents by copy of this email and filed by electronic mail with the Clerk of Court for the
South Carolina Court of Appeals in this proceeding.

Shanna M. Stephens

Danielle B. Wegener

Reynolds & Stephens, LLC

1064 Gardner Road, Suite 210

843-804-9800

sstephes@rslawsc.com

dwegener@rslawsc.com

Attorneys for Cross-claim Defendants and Respondents
Alfonso Villavicencio d/b/a Alfonso’s Painting

and Alfonso Painting & Drywall, Inc.,

August 5, 2024 s/Carl F. Muller, SC Bar #4131
Carl F. Muller, Attorney-at-Law, P.A.
PO Box 1717
Greenville, SC 29602-1717
864-991-8904 Phone
864-751-2831 FAX
carl@carlmullerlaw.com
Attorneys for D. R. Horton
Cross-claim Plaintiff and Appellant






John T. Crawford Jr. (SC Bar # 69682)
Jason Imhoff (SC Bar # 69355)

325 W. McBee Ave., Suite 301
Greenville, SC 29601
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Crawford@conlaw.com
Imhoff@conlaw.com

Attorneys for D. R. Horton
Cross-claim Plaintiff and Appellant
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Danielle B. Wegener
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1064 Gardner Road, Suite 210
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Attorneys for Cross-claim Defendants and Respondents
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