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Joshua S. Whitley 
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www.smythwhitley.com 


Smyth  Whitley, llc
A T T O R N E Y S   A T   L A W


SW


August 8, 2024 
 
VIA ELECTRONIC FILING 
Honorable Jenny Abbott Kitchings 
South Carolina Court of Appeals 
Clerk of Court 
ctappfilings@sccourts.org 
 
Re: Terry Putman, Individually and as Personal Representative of the Estate of Margaret 


Hensley v. White Oak Estates, Inc., White Oak Management, Inc., and White Oak Manor, 
Inc. 


 Spartanburg County Civil Case Nos.: 2020-CP-42-03818 and 2020-CP-42-03819 
Appellate Case No.: 2021-000681 


 
Dear Ms. Kitchings: 
 
Enclosed for electronic filing, please find the following regarding this matter: 
 
Notice of Appearance on Behalf of Appellants; 
Proof of Service regarding the Notice of Appearance on Behalf of Appellants;  
Appellants’ Petition for Rehearing and corresponding Exhibit A; and 
Proof of Service regarding Appellant’s Petition for Rehearing. 
 
The filing fee for this motion of $50.00 is being mailed contemporaneous with these filings.  
 
With warm personal regards, I remain, 
 
Very truly yours, 


 
Joshua S. Whitley 
 
 
JSW:tmf 
Enclosures 
 
cc: Matt Christian, Esquire 
 Jordan Calloway, Esquire 
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YOU WILL PLEASE TAKE NOTICE that Joshua S. Whitley, Esquire and Allie A. 


Maples, Esquire of the firm Smyth Whitley, LLC, hereby enters an appearance as counsel of record 


for Appellants White Oak Estates, Inc., White Oak Management, Inc., and White Oak Manor, Inc. 


(collectively, “Appellants”), in the above-styled action.  


       /s/Joshua S. Whitley 
       Joshua S. Whitley, Esquire 


SC Bar No. 77824 
       Allie A. Maples, Esquire  


SC Bar No. 105526 
       Smyth Whitley, LLC 
       115 Central Island Street, Suite 250 
       Charleston, South Carolina 29492 


Tel: (843) 606-5635 / Fax: (843) 654-4095 
jwhitley@smythwhitley.com 
amaples@smythwhitley.com 
 
Joshua T. Thompson, Esquire 
SC Bar No.: 79137 


       Boulier Thompson & Barnes, LLC 
       PO Box 6470 
       Spartanburg, South Carolina 29304 
       jthompson@btblawfirm.com 
 


Attorneys for Appellants  
 
August 8, 2024 
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Appellants White Oak Estates, Inc., White Oak Management, Inc., and White Oak Manor, 


Inc. (collectively, “Appellants”), by and through counsel and pursuant to Rule 221(a), SCACR, 


petitions this Honorable Court for a rehearing in connection with the unpublished opinion issued 


in this case on July 24, 2024 and attached hereto that affirmed the circuit court’s order denying 


Appellant’s Motion to Compel Arbitration.  


INTRODUCTION 
 This matter arises out of the Respondent’s execution of a valid Arbitration Agreement on 


behalf of her mother, Margaret Hensley, five days before Ms. Hensley’s readmission to Appellant 


White Oak Estates, Inc.’s facility (the “Facility”) (R. pp. 118-123; 554). Notably, this was the third 


time that Respondent had executed an Arbitration Agreement with the Facility on behalf of her 


mother, and the prior two agreements were substantially similar to the one at issue in this matter. 


(R. p. 164 – 222; 230 – 264). Moreover, Respondent executed the Arbitration Agreement pursuant 


to the authority granted to her by her mother in her mother’s Durable Power of Attorney. (R. p. 


151 – 163). 


 Based on the foregoing, on February 19, 2021, Appellants filed a Motion to Dismiss, 


Compel Arbitration, and For a Protective Order, or, Alternatively, to Stay the Action Pending 


Arbitration as to both cases. (R. pp. 88-89). On April 9, 2021, the circuit court issued its Order 


denying Appellants’ Motion to Dismiss and Compel Arbitration and denied as moot Appellants’ 


Motion for a Protective Order, or, Alternatively, to Stay the Action Pending Arbitration. (R. pp. 1-


25). On April 19, 2021, Appellants filed a Motion to Alter or Amend, which was also denied by 


the circuit court. (R. pp. 26-28; 491-494). This appeal timely followed. (Notice of Appeal, dated 


June 25, 2021).  
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 On July 24, 2024, this Court affirmed the decision of the circuit court. (Opinion). However, 


its opinion is based solely on the circuit court’s finding of unconscionability. As detailed further 


below, Appellants respectfully submit that the following points have been overlooked or 


misapprehended by the Court:  


ARGUMENT 


I. The Federal Arbitration Act places arbitration agreements on equal footing with all 
other contracts, so it may not be invalided absent a generally applicable contract 
defense, but this Court’s opinion carves out exceptions specific to arbitration, and, 
even more specific, to nursing home arbitration.   


 
The Federal Arbitration Act (“FAA”), codified at 9 U.S.C. § 1 (1947) et seq., applies to 


this action. The United States Supreme Court has held that the FAA applies whenever an 


arbitration agreement involves interstate commerce unless the parties specifically contract 


otherwise. As previously demonstrated to this Court, the parties agreed that the FAA applied when 


they entered the Arbitration Agreement. (R. p. 119). Beyond this, the South Carolina Supreme 


Court, in following other federal and state courts, held that nursing home arbitration agreements 


like the one personally signed by Respondent involve interstate commerce and are thus controlled 


by the FAA. Dean v. Heritage Healthcare of Ridgeway, LLC, 408 S.C. 371, 381, 759 S.E.2d 727, 


732 (2014) (holding that an arbitration agreement signed by a resident’s family member upon 


admission involved interstate commerce because the nursing home is contractually obligated to 


provide food and medical supplies that are shipped across state lines). Consequently, it establishes 


the lens through which Appellants’ Motion must be viewed. It also prescribes Respondent’s 


burden of proof. See 9 U.S.C. § 2 (2022) (providing requirements for enforcement of an 


arbitration agreement). Notwithstanding, neither this Court nor the circuit court gave due regard 


to the FAA or South Carolina law favoring arbitration. See Johnson v. Heritage Healthcare of 
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Estill, LLC, 416 S.C. 508, 513, 788 S.E.2d 216, 218 (2016) (internal citation omitted) (“South 


Carolina courts favor arbitration.”). Indeed, it is not even mentioned in this Court’s opinion. Thus, 


it is no surprise that both courts reached the wrong conclusion and this Court’s opinion warrants a 


rehearing.  


The FAA provides that a “…contract evidencing a transaction involving commerce to settle 


by arbitration a controversy thereafter arising out of such contract or transaction, or the refusal to 


perform the whole or any part thereof, or an agreement in writing to submit to arbitration an 


existing controversy arising out of such a contract, transaction, or refusal, shall be valid, 


irrevocable, and enforceable, save upon such grounds as exist at law or in equity for the revocation 


of any contract.”  9 U.S.C. § 2. In other words, a court may not refuse an arbitration agreement 


unless the party opposing arbitration establishes “a generally applicable contract defense,” and not 


some defense that singles out arbitration agreements. AT&T Mobility LLC v. Concepcion, 563 U.S. 


333, 333, 339 (2011); see also DIRECTV, Inc. v. Imburgia, 577 U.S. 47, 54-59 (2015) (overruling 


California law that interpreted arbitration agreements in ways that were “unique, restricted to that 


field . . . [and] focused only on arbitration.”). Therefore, in practice, arbitration agreements like 


the one signed by Respondent enjoy a strong presumption of validity in federal and state courts. 


See Brantley v. Republic Mortgage Ins. Co., 2004 U.S. Dist. LEXIS 28831, *5 (D.S.C. 2004), aff’d 


424 F.3d 393 (4th Cir. 2005) (internal citation omitted) (“[D]ue regard must be given to the federal 


policy favoring arbitration, and ambiguities as to the scope of the arbitration clause itself must be 


resolved in favor of arbitration.”); Towles v. United Healthcare Corp., 338 S.C. 29, 41, 542 S.E.2d 


839, 846 (Ct. App. 1999) (stating that South Carolina courts “must address questions of 


arbitrability with a healthy regard for the federal policy favoring arbitration”).  
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In spite of the foregoing law, this Court took a different approach in its opinion. It did what 


the FAA and South Carolina law prohibit: it failed to acknowledge the FAA and the guiding policy 


in favor of arbitration agreements and created a standard for unconscionability that is specific to 


arbitration agreements, and even more so, nursing home arbitration agreements. In fact, this Court 


differentiated nursing home arbitration agreements from “high-level” and other arbitration 


agreements – further removing this Arbitration Agreement from a general contract analysis. 


(Opinion, p. 4).  


Consequently, instead of objectively analyzing whether (i) Respondent had a meaningful 


choice and (ii) whether the terms were so oppressive that no reasonable person would make them, 


and no fair and honest person would accept them, as South Carolina courts do in any other context, 


this Court (like the circuit court) noted that this case involved a nursing home arbitration agreement 


and then operated under a non-rebuttable presumption that Respondent was not sophisticated, did 


not have the ability to consult legal counsel, did not have a deep understanding of the arbitration 


process, and did not have “large sums of money” at her disposal. (Id.). It plainly ignored the 


evidentiary record in order to support this faulty presumption.  


Specifically, it favorably cited the circuit court’s overly broad generalization that “the 


decision to place a loved one in a nursing facility is typically made ‘in the midst of a crisis brought 


on by a precipitous deterioration in health status, disability level, or the loss of a caregiver or 


spouse[,]’” and subsequently accepted the Affidavit of Respondent to that effect although it was 


contradictory and wholly rebutted by Appellants’ evidence.1 For example, Respondent testified in 


her Affidavit that she was “required” to sign the Arbitration Agreement but also testified that no 


 
1 This Court does not have to honor the factual findings of the circuit court if those findings are not reasonably 
supported by the evidence in the record. Sanders v. Savannah Highway Auto. Co., 440 S.C. 377, 382, 892 S.E.2d 112, 
114 (2023). Such is the case here.  
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one from the Facility alerted her to the Arbitration Agreement or explained it to her. (R. pp. 554-


55). She also testified that she was under “stress” at the time that she signed it. (Id.). However, 


Appellants established that Respondent signed the Arbitration Agreement five days before her 


mother’s re-admission to the Facility; that this was the third time her mother had been admitted to 


the Facility; and that this was the third time that Respondent executed an Arbitration Agreement 


with the Facility. (R. pp. 118-123; 554; 164 – 222; 230 – 264). Thus, Respondent did not execute 


the Arbitration Agreement on the day of a brand-new admission as is commonly done (and yet 


enforced, including by this Court) and the circumstances of her execution are distinguishable from 


the Court’s sweeping premise.  


Importantly, if all courts begin their analysis from this Court’s premise, every nursing home 


arbitration agreement will be invalidated using the same tactics as Respondent – i.e., submitting 


an affidavit stating that he or she was under stress when he or she signed the arbitration agreement. 


In addition to violating the FAA, this sets a dangerous precedent. 


In addition to operating under a faulty premise, this Court also considered whether the 


Arbitration Agreement had been “discussed or explained to [Respondent] prior to signing.” 


(Opinion, p. 5). Yet, in South Carolina, a person signing a document is responsible for reading it 


and making sure of its components. Regions Bank v. Schmauch, 354 S.C. 648, 663, 582 S.E.2d 


432, 440 (Ct. App. 2003). Moreover, every contracting party owes a duty to the other party to the 


contract and to the public to learn the contents of a document before he or she signs it. Id. This 


includes arbitration agreements. Wachovia Bank v. Blackburn, 407 S.C. 321, 332-3, 755 S.E.2d 


437, 443 (2014) (internal citations omitted) (“[A]lthough the right to a trial by jury is a substantial 


right, and we ‘strictly construe’ such waivers, ‘[a] person who signs a contract or other written 


document cannot avoid the effect of the document by claiming that he did not read it.”). Therefore, 
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whether the Facility read or explained the Arbitration Agreement to Respondent could not have 


rendered it unconscionable and holding differently would be specific to this context of a nursing 


home arbitration agreement.  


Finally, this Court also considered Respondent’s ability to pay in determining whether the 


Arbitration Agreement was unconscionable. (Opinion, p. 5). However, neither this Court nor 


Respondent cited to any South Carolina law that allows a party to a contract to avoid the contract 


because she cannot satisfy it. Interestingly, it is not even one of the five factors that the Court cited 


as “key” to the analysis of unconscionability. Accordingly, this consideration, like those above are 


exclusive to this Arbitration Agreement, which runs afoul of the FAA and South Carolina law.   


II. The Arbitration Agreement is not unconscionable because nothing prevented 
Respondent from declining to sign or altering its terms, including the same terms to 
which she could be subject in traditional litigation, and the terms applied equally to 
both parties.  


 
This Court adopted the circuit court’s finding of unconscionability based, in part, on the 


specific procedures in the Arbitration Agreement, such as the time allotted for selecting arbitrators 


and the provision awarding arbitration costs to the prevailing party.2 The Court also seemingly 


concluded that the Arbitration Agreement was an adhesion contract.3 (Opinion, pp. 5-6). However, 


the Court neglected that Respondent had a meaningful choice over the terms of the Arbitration 


Agreement. Moreover, she did not have to sign it in the first place.  


 The Arbitration Agreement was not required for Ms. Hensley’s admission. It expressly and 


conspicuously stated that, as well as that it was a voluntary agreement, that it afforded Respondent 


 
2 In its discussions of unconscionability, the Court also cited Respondent’s claims that she was under stress when she 
signed the Arbitration Agreement and that it was never read or explained to her. As detailed above, neither of these 
two claims can support a finding of unconscionability.  
3 While the Arbitration Agreement was not an adhesion contract because its terms were not “hastily” foisted upon 
Respondent and were not on a “take it or leave it basis,” even assuming arguendo that it was, it did not render it 
unconscionable per se. Munoz v. Green Tree Fin. Corp., 343 S.C. 531, 541, 542 S.E.2d 360, 365 (2001) (holding that 
under South Carolina law, an adhesion contract is not per se unconscionable).  
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the right to seek counsel about the agreement, and that it afford Respondent the right to revoke 


within thirty days of its execution. Significantly, Respondent acknowledged that she read this 


information. Furthermore, this language was identical to the first two Arbitration Agreements that 


she signed, and this Arbitration Agreement was presented to her well in advance of Ms. Hensely’s 


admission (i.e., at least five days). This not only undermines that Respondent was less familiar 


with the arbitration process as the Court presumed, but it also shows that this could have been an 


interactive process had Respondent so desired. Stated another way, nothing prevented Respondent 


or her counsel from striking, editing, or adding clauses, including the time given to select 


arbitrators. The fact that she did not does not render the contract unconscionable or transform it 


into an adhesion contract.  


 Moreover, Respondent could have struck the clause in the Arbitration Agreement that 


allows the prevailing party to avoid the costs of the arbitration if successful. Markedly, she would 


not be afforded the same luxury by the circuit court if she was statutorily liable for costs, which is 


frequently a possibility in traditional litigation and likely to be more onerous because discovery in 


traditional litigation is often prolonged and involves multiple experts. See e.g., S.C. Code § 15-37-


20 (1962) (allowing recovery of costs from the opposing party if successful in trial). This is true 


even if a jury awards her zero dollars. Therefore, the process, to which Respondent voluntary 


agreed and under this Arbitration Agreement, is not counter to due process as the Court suggested 


and the cost of arbitration under this Arbitration Agreement does not outweigh the cost of 


proceeding to court.  


Also, the Court overlooks that Appellants were subject equally to the clauses of which the 


Court is critical, and that Appellants were equally at risk of having their fate decided by two 


arbitrators selected by Respondent, as well as having the award submitted by Respondent selected 
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by the arbitrators. Thus, unlike the Arbitration Agreement in Huskins v. Mungo Homes, LLC, cited 


by the Court and wherein the defendant reduced the statute of limitations in the agreement, the 


arbitration process in this Arbitration Agreement does not disproportionately affect Respondent as 


compared to Appellants. 439 S.C. 356, 369-70, 887 S.E.2d 534, 541 (Ct. App. 2023), cert. granted 


(Feb. 7, 2024). If anything, the Arbitration Agreement affords Respondent more authority over her 


potential award than she would have at a jury trial. Specifically, she may have more decision 


makers in her corner and may obtain a higher award than a jury would be willing to award. 


Therefore, the Arbitration Agreement creates a level playing field and there is simply no basis for 


concluding that the Arbitration Agreement is unconscionable.  


III. Respondent failed to meet her burden of proof to prove that the Arbitration 
Agreement was unconscionable.  


 
In addition to erroneously concluding that the Arbitration Agreement was unconscionable, 


the Court also incorrectly placed the burden of proof on Appellants. In fact, it wrote that Appellants 


“did not address” the two-prong test to declare the contract unconscionable. However, as discussed 


above, the burden of invalidating an arbitration agreement is on the party opposing arbitration. 


Johnson v. Heritage Healthcare of Estill, LLC, 416 S.C. 508, 512, 788 S.E.2d 216, 218 (2016) 


(internal citation omitted) (“The litigant opposing arbitration bears the burden of demonstrating 


that he has a valid defense to arbitration.”). Plaintiff has not and will not be able to meet her burden 


of proof. This likewise supports a rehearing.    


CONCLUSION 
 


A proper analysis of the Arbitration Agreement, with deference to the FAA and state law 


favoring arbitration, will only support one conclusion: that the Arbitration Agreement is a valid 


contract and that there is no defense to its enforcement. As the above demonstrates, the Arbitration 
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Agreement is not unconscionable as Respondent had a choice over its contents, as well as to enter 


into it. Furthermore, it applies equally to both parties and thus promotes a fair resolution of this 


matter.  Moreover, it was voluntarily entered into by Respondent who had entered similar 


agreements with Appellants at least twice before. Because this Court’s opinion reaches the 


opposition conclusion, a rehearing is appropriate. Accordingly, Appellants respectfully request 


that this Honorable Court vacate its unpublished opinion and grant their Petition for rehearing.  


 


       /s/Joshua S. Whitley 
       Joshua S. Whitley, Esquire 


SC Bar No. 77824 
       Allie A. Maples, Esquire  


SC Bar No. 105526 
       Smyth Whitley, LLC 
       115 Central Island Street, Suite 250 
       Charleston, South Carolina 29492 


Tel: (843) 606-5635 / Fax: (843) 654-4095 
jwhitley@smythwhitley.com 
amaples@smythwhitley.com 
 
Joshua T. Thompson, Esquire 
SC Bar No.: 79137 


       Boulier Thompson & Barnes, LLC 
       PO Box 6470 
       Spartanburg, South Carolina 29304 
       jthompson@btblawfirm.com 
 


Attorneys for Appellants  
 
August 8, 2024 
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