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QUESTIONS PRESENTED 

1 WHETHER THE COURT OF APPEALS ERRED IN RULING THAT THERE 
WAS NO EVIDENCE FROM WHICH A JURY COULD HAVE CONCLUDED 
THAT THE DECEDENT SUFFERED CONSCIOUS PAIN AND SUFFERING? 

2 WHETHER THE COURT OF APPEALS ERRED IN FINDING THAT SOUTH 
CAROLINA DOES NOT RECOGNIZE "PRE-IMPACT" FEAR AS A 
"COMPENSABLE CAUSE OF ACTION"? 

3 WHETHER THE COURT OF APPEALS ERRED IN AFFIRMING THE TRIAL 
COURT'S EQUITABLE REALLOCATION OF SETTLEMENT PROCEEDS? 

III 



STATEMENT OF THE CASE 

ThIS actIOn anses out of a smgle car accIdent whIch occurred on June 7, 2003 on 

S C HIghway 301 m Orangeburg County, South Carolma The decedent, TIffame 

Rutland ("TIffame" or "Decedent" heremafter), was a passenger m a 1999 S-10 Blazer 

dnven by Joseph BIShop WhICh lost control and left the roadway At the conclusIOn of 

the wreck, Tiffame was partially ejected through a rear dnver SIde wmdow and suffered 

fatal mJunes 

On the date of her death, TIffame was the backseat passenger m the Blazer bemg 

dnven by her uncle, Joseph BIShop Tiffame's husband, Clarence Rutland, and theIr 

mfant son were also m the backseat Her aunt, Tma BIShop, rode m the front passenger 

seat (R pp 136-137) After an afternoon of fishmg and eatmg at a famIly member's 

home, Tiffame needed to go to Wal-Mart m Orangeburg to shop for a bIrthday present for 

her mother (R p 138) WhIle travelIng to Orangeburg, Mr BIshop drove m a generally 

northbound dIrectIOn on S C HIghway 301 m a heavy ram storm (R p 139) Due to the 

condItIOns, Mr BIshop slowed and drove approxImately 45-50 mIles an hour, though the 

posted speed lImIt on thIS portIOn of HIghway 301 IS 60 mph (R pp 134, 135, 137, 

140) As the Blazer approached a pnvate dnveway for the StIllmger reSIdence, the 

vehIcle began to hydroplane (R p 139) 

WIthout dIspute, the wreck that followed the hydroplane was not a SImple, 

nnmedIate "collISIOn" The collISIOn began when the Blazer hIt the defective portIOn of 

HIghway 301 whIch collected and held water At the moment the hydroplane began, 

Clarence Rutland, m the back seat WIth hIS WIfe, felt the vehIcle bemg "pulled" or 

"snatched" by the water (R p 139, II 6-25, R P 40, 11 14-20) Recogmzmg the loss of 
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control at the begmmng of the colhsIOn, Clarence had tIme to hft hIS hands over hIS body 

and then lean hIS body over hIS wIfe and chIld m an effort to protect them (Id) The 

vehIcle spun on the roadway, left the roadway, and hIt a culvert, whIch sent the vehIcle 

aIrborne EyeWItness Brenda Kitrell VIewed the aCCIdent m progress long enough to see 

the Blazer become aIrborne after hIttmg the culvert and to see Mr Rutland completely 

ejected from the rear of the vehIcle (R p 151,11 12-21) After the Blazer hIt the 

culvert and became aIrborne, Clarence Rutland was ejected and thrown some dIstance 

from the car After hIS ejectIOn, he walked to the overturned Blazer where a couple of 

people had stopped to aSSIst Clarence Rutland went to the vehIcle WIth these WItnesses, 

attempted to get the motor to stop runnmg, and then searched for an object to break 

wmdows to get the remammg occupants out At thIS pomt, he shpped m the dItch and 

saw TiffanIe, whose head and neck protruded through a SIde wmdow of the vehIcle, 

partIally ejected (R p 159) Mr Rutland testIfied m hIS depOSItIOn that he was told by a 

passerby who offered aSSIstance that Tiffame stIll had a pulse when the passerby went to 

her aid (R P 160) However, at tnal Clarence Rutland acknowledged that as soon as he 

saw hIS WIfe, he thought that she was dead (R p 142, 1 25 - P 143, 1 8) 

The Decedent's husband, Clarence Rutland, was appomted as the Personal 

RepresentatIve of the Estate of Tiffame Rutland on August 26, 2004 As personal 

representatIve he was able to negotIate the payment of all aVailable msurance hmits on 

the vehIcle the Decedent was killed m, totalmg $30,000 00 under a pohcy of msurance 

Issued to Joseph BIshop On February 7, 2005, the PetItIOner filed a wrongful death 

Complamt m the Orangeburg County Court of Common Pleas agamst the South Carolma 

2 



Department of TransportatIOn ("SCDOT") 1 

PetltIOner later filed an Amended Complamt for wrongful death on May 8, 2006 

ThIS Amended Complamt added REA ConstructIOn Company and General Motors 

CorporatIOn as partIes to the actIOn Rutland asserted a products lIabIlIty claim agamst 

GM whIch sounded m stnct lIabIlIty, neglIgence, and breach of warrantles, allegmg that 

GM faIled to deSIgn and/or manufacture the wmdows m the Blazer WIth matenals 

suffiCIent to Withstand ejectment 2 (R pp 28-29) Agamst REA, the Amended 

Complamt asserted SImIlar theones of neglIgence as were asserted agamst the SCDOT, as 

REA had resurfaced thIS roadway pnor to the Rutland accIdent (R pp 27-28) Fmally, 

on May 22, 2006, PetitIOner filed hIS Second Amended Complamt for wrongful death, 

addmg J A Jones ConstructIOn Company to the lItlgatIOn as an upstream contractor for 

constructIOn work to the stretch of hIghway 301 at Issue 3 

Pnor to the tnal of thIS case, the PetltIOner reached a settlement WIth GM ("the 

GM Settlement") On August 9, 2007, counsel for the PetltIOner, SCDOT, and GM 

appeared before the Honorable Dianne S Goodstem for a settlement approval heanng 

pursuant to S C Code Ann § 15-51-42 GM's settlement WIth the Rutland Estate totaled 

$275,000 00 From the total settlement proceeds from all partIes ($305,000 00 total), GM 

and the PetltIOner agreed to allocate $167,00000 to wrongful death and $138,00000 to 

the survIval claim The vlabIhty and eXistence of eVidence to support a survIVal actIOn on 

PetitIOner alleged that the SCDOT had constructive and/or actual knowledge of a defect 
III the roadway which caused water to accumulate on the road surface, thereby causlllg the 
dangerous condition that proximately caused the aCCident which killed Mrs Rutland (R pp 22-
23) 
2 The SIX (6) year statute of limitatIOns to brlllg a survIval actIOn on behalf of Ttffame 
under a warranty theory agaillst GM had not expired at the time of thIS settlement 
3 Due to theIr bankruptCies, both REA and J A Jones ConstructIOn were voluntanly 
dismIssed from thiS actIOn pnor to tnal Without any settlement funds belllg exchanged 
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behalf of TIffame was stipulated between GM and PetitIOner, although PetitIOner had 

only filed a wrongful death claim at that POInt agaInst GM 4 

At the GM settlement hearIng counsel for the SCDOT appeared and made a 

record of hIS ObjectIOns to the settlement, partIcularly that the SCDOT dId not stipulate to 

any factual findIngs (R p 92, 1 18 - P 93, 1 14) SCDOT also sought to preserve the 

nght to contest the allocatIOn of the settlement for setoff purposes In the event of a 

verdIct agaInst the SCDOT (Id) PetitIOner acknowledged SCDOT's abIlIty to pursue Its 

setoff argument If a verdIct was entered agaInst It at tnal (R p 91, 11 8- 15) 

The PetitIOner's case agaInst SCDOT was tned before a Jury from January 28-31, 

2008 The sole actIOn before the Jury was for the wrongful death of TiffanIe, as no 

surVIval actIOn was pled agaInst the SCDOT The Jury returned a verdIct In favor of the 

Estate of TIffame Rutland for $300,00000 In compensatory damages for her wrongful 

death (R P 20) 

Both PetitIOner and SCDOT filed post-tnal motIOns Rutland sought eIther a new 

tnal absolute or a new tnal mSI addltur (R pp 46-49) The SCDOT requested a setoff 

agaInst the verdIct for the entIre proceeds of the GM and BIshop Settlements (R p 52) 

By Order dated February 28, 2008, the tnal court entered an Order denYIng PetItIOner's 

new tnal motIOns and summanly grantIng the SCDOT's motIOn for setoff In the amount 

of $300,000 00 5 (R pp 1-10) PetItioner tImely filed hIS Motion for ReconSIderatIOn 

pursuant to Rule 59(e), SCRCP on March 18, 2008 (R pp, 57-59) The tnal court then 

4 ThiS stipulatIOn was entered only between the Appellant and GM and Judge Goodstein 
made a findmg of fact that "there eXists some eVidence, however shght" to support the surVival 
cause of actIOn and correspondmg allocation of proceeds between the settlmg parties (R p 91, 
hnes 16-21) 
5 The Court's Order mcorrectly stated that Plaintiff had stipulated to setoff In the amount of 
$300,00000 and did not consider the parties' arguments concermng the allocatIOn of the 
underlymg GM settlement and proceeds received from Joseph Bishop's msurance 
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1ssued a final Order of September 2, 2008, denymg PetItlOner's post-tnal motlOns and 

clanfymg Its prevlOus rulmg on the Issue of setoff In thIS Order the court found that 

msufficient eVIdence eXIsted to support the apportlOnment of the settlement proceeds to 

Tiffame's survIval claim and the Court therefore eqmtably reallocated all settlement 

proceeds to the wrongful death claim (R pp 9-10) Based on th1s findmg, all pnor 

settlement proceeds were applIed to the SCDOT's nght to setoff on the wrongful death 

claim, resultmg m a verdIct of $0 00 for the PlamtIff (R p 10) 

PetItlOner timely filed hIS notIce of appeal on September 8, 2008 On August 4, 

2010, the Court of Appeals Issued OpmlOn No 4721, whIch affirmed the tnal Court's 

rulmg The Court of Appeals speCIfically ruled (1) that there was not sufficIent eVIdence 

from whIch a Jury could have concluded that the decedent expenenced consclOUS pam 

and suffenng, (2) South Carolma does not "recogmze 'pre-1mpact fear' as a compensable 

cause of actlOn," and, (3) that the "SCDOT tnal court d1d not abuse 1tS d1scretlOn m 

reallocatmg the settlement proceeds to the wrongful death verd1ct agamst SCDOT" 

PetItlOner timely filed h1s Motion for Reheanng and Motion for Reheanng En Bane on 

August 19, 2010 (APP 68) By Orders filed October 29, 2010, the Court of Appeals 

1ssued final Orders denymg the Appellant's request for Reheanng and for Reheanng En 

Bane (APP 102) Th1s Court granted CertlOran on October 19, 2011 to reV1ew the 

dec1slOn below 

ARGUMENTS 

The Court of Appeals' OpmlOn of August 4,2010, wh1ch affirmed the tnal court's 

grant of SCDOT's post-tnal motion for set-off, 1S founded upon the m1sapplIcatlOn of 

numerous bmdmg precedents The opmlOn below overrules the well-settled precedent of 
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Spaugh v AtlantIc Coast Lme Railroad Co , 158 S C 25, 155 S C 145 (1930) and other 

bmdmg precedent of thIS Court allowmg the mental dIstress of a decedent as an 

appropnate element of damages m a survIval actIOn The Court of Appeals' opmIOn also 

mIsapplIes and mIsapprehends a long lme of bmdmg precedent statmg the eVIdentIary 

standards to be met m order to mamtam a survIval cause of actIOn Furthermore, the 

opmIOn mIsapprehends the law concernmg "pre-Impact fear" and the rulmg on that Issue 

creates a novel Issue that has not been addressed by our Courts 

The opmIOn below has far reachmg ImplIcatIOns that affect all current and future 

classes of piamtiffs m South Carolma who seek compensatory damages under survIVal 

actIOns For the reasons that follow, the PetItIOner respectfully requests that thIS Court 

reverse the OpmIOn of the Court of Appeals 

I THE COURT OF APPEALS ERRED IN HOLDING THAT 
INSUFFICIENT EVIDENCE EXISTS FROM WHICH A JURY 
COULD CONCLUDE THAT THE DECEDENT EXPERIENCED 
CONSCIOUS PAIN AND SUFFERING, AND, IN SO RULING, THE 
COURT OF APPEALS' OPINION CONFLICTS WITH THIS 
COURT'S PRECEDENT CONCERNING THE EVIDENTIARY 
STANDARDS TO SUPPORT A CLAIM FOR CONSCIOUS PAIN 
AND SUFFERING 

In the OpmIOn below the Court of Appeals falls to recogmze and apply the 

standards enunCiated m several IllustratIve and bmdmg South Carolma cases whIch here 

reqUIre a findmg that the PetItIOner presented suffiCient eVIdence to support a claim for 

survIval In essence, the Court of Appeals Ignores the "any eVIdence" standard as 

announced by thIS Court m Croft v Hall, 208 S C 187,37 S E 2d 537 (1946), confirmed 

by a host of cases, and recently addressed by Hancock v MId-South Management Co , 

Inc, 381 S C 326,673 S E 2d 801 (2008) The "any eVIdence" standard IS eqUIvalent to a 

"scmtilla of eVIdence" Hancock, 381 S C 326,673 S E 2d 801 (2008) Rather than test 
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the record below for the eXIstence of any eVIdence, the Court of Appeals substituted Its 

VIew of the effectIveness or weIght of the eVIdence ThIs IS not the test employed on 

reVIew, as the correct test IS to determme whether any eVIdence eXIsts from whIch a Jury 

could conclude that the decedent suffered consclOUS pam and suffenng 

In South Carolma "[I]f there IS any eVIdence from whIch a JUry could reasonably 

conclude a decedent expenenced consclOUS pam and suffenng," then the claim must be 

submItted to the JUry Vereen V LIberty LIfe Ins Co, 306 S C 423, 432, 412 S E 2d 

425,431 (Ct App 1991), Smalls V South Carolma Department of EducatlOn, 339 S C 

208, 528 S E 2d 682 (Ct App 2000) It IS well settled that under thIS "any eVIdence" 

standard, even "weak" eVIdence IS sufficIent Croft, supra Furthermore, m thIS analYSIS 

the eVIdence - even If only a scmtilla eXIsts - must be VIewed m the lIght most favorable 

to the non-movmg party Vereen If that eVIdence IS susceptible of more than one 

reasonable mference, the eVIdence IS sufficIent to support the survIval cause of actlOn 

Id,306SC at432,412SE2dat431 

Croft V Hall IS a semmal case addressmg conSCIOUS pam and suffermg In that 

case, thIS Court addressed a factual showmg that It noted to be "weak" and concluded that 

suffiCIent eVIdence eXIsted that the Issue should go to the Jury The only testImony m 

Croft whIch supported a pam and suffenng claim was the testimony of the decedent's 

mother that her daughter "recogmzed her" and that the decedent "opened her eyes and 

looked at [her] several times" Id at 540 In contrast to thIS testimony, the attendmg 

physIcIans and nurses testified that m theIr medIcal opmlOns, there was no consclOUS 

suffenng Id Faced WIth the mother's testimony that the decedent opened her eyes and 

recogmzed her mother, the Court held 
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There was posItlve testlmony of the physICIan, nurses and 
others that m theIr opmIOn there was no conSCIOUS 
suffermg, whIch may convmce the JUry upon tnal to that 
conclusIOn, and It mIght so persuade us were we 
empowered to find the facts, but that was the JUry's 
provmce m thIS, a case at law [O]ur declSlon IS not of 
the preponderance of the eVIdence but whether there was 
any from whIch the Jury could reasonably find conscIOUS 
pam and suffermg 

Vereen v LIberty LIfe Ins Co, IS another IllustratIve case where wholly 

cIrcumstantlal and "weak" eVIdence of conscIOUS pam and suffenng nevertheless 

supported a vIable cause of actIOn for survIval In Vereen, the tnal court dIrected a 

verdIct agamst the plamtlff on hIS survIval cause of actIOn and thIS Court reversed The 

mvestlgatmg law enforcement officer arnved on the scene to find the sole occupant of the 

vehIcle already deceased The officer testIfied, however, that upon arnval he "saw an 

eIght foot traIl of blood leadmg away from Vereen's body and who observed Vereen's 

hands clutchmg hIS chest wIth leaves and pme needles on them" Id at 431 A 

photograph showmg how the hands were posItIOned was also admItted mto eVIdence 

ThIS Court held that thIs eVIdence constItuted suffiCIent cIrcumstantlal eVIdence to 

preclude a dIrected verdIct on the survIval cause of actIOn ThIS Court held 

A reasonable JUry could conclude from the proffered 
eVIdence that Vereen hved long enough to crawl eIght feet 
from the pomt of the shootmg and attempted to cover hIS 
wound WIth hIS hands They could also mfer that anyone 
who lIved long enough to do these thmgs lIved long enough 
to expenence conscIOUS pam and suffenng before hIS death 
The dIrected verdIct, therefore, should not have been 
granted 

Id,306SC at432,412SE2dat431 
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In the opmIOn below the Court of Appeals states that the PetitIOner's sole eVIdence 

to support a survIval claIm IS that "a passerby mdicated the decedent had a pulse after the 

accIdent" ThIs IS mcorrect In fact, the cIrcumstantial eVIdence m thIS case IS much 

more akm to that of Vereen Rather than an eIght foot traIl of blood, here Tiffame 

Rutland endured a "traIl" of physIcal mjury, terror, and fear for her very lIfe as the 

vehIcle m whIch she rode wIth her famIly hydroplaned, skidded, rolled and flIpped, 

ultimately partially ejected her, and crushed her under the vehIcle When the vehIcle m 

whIch she was ndmg first hIt water on the road, Clarence Rutland felt the vehIcle 

"pulled" or "snatched" by the water (R p 139, II 625, R P 40, 11 1420) 

Recogmzmg the begmnmg of thIS collIsIOn, the PetitIOner, who was seated m the back 

seat wIth hIS WIfe and chIld, had sufficIent tIme to recogmze the danger, to 11ft hIS hands 

over hIS body, and to then lean hIS body over hIS WIfe and chIld m an attempt to protect 

them (Id) The vehIcle then spun m the roadway, eXIted the roadway, and then hIt a 

culvert, whIch sent the vehIcle aIrborne An eyeWItness vIewed the aCCIdent m progress 

long enough to see the vehIcle go airborne and to observe the PetitIOner as he was 

completely ejected from the rear of the vehIcle 

Based on thIS testImony from multIple wItnesses concernmg the aCCIdent, a Jury 

could reasonably conclude that pnor to her death Tiffame Rutland suffered physIcal 

mjunes dunng the VIOlent unfoldmg of thIS collISIOn, whether before the partIal ejectIOn 

that sent her head through a wmdow, or before the vehICle's weIght ultimately landed on 

her head, neck, and torso The temporal length of the collISIOn also factors m to a JUry's 

" reasonable consIderatIOn of the Issue The PetItIOner testified that at the mitIal tnggermg 

event of thIS aCCIdent, hIttmg the water on the road, he actually and conscIOusly 
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recogmzed the danger to hImself and the vehIcle's occupants and had tIme to shIeld and 

protect hIS famIly A JUry could therefore reasonably conclude that TIffame endured the 

same realIzatIOn and, aSIde from physIcal mJunes, she suffered mental angUIsh and 

emotIOnal fnght before she was kIlled Mental or emotIOnal dIstress, when accompamed 

by physIcal mJury, IS a compensable element of damages 6 WillIe a Jury mIght ultImately 

conclude that thIS eVIdence faIled to prove that there was conscIOUS pam and suffenng, 

eVIdence suffiCIent to present the questIOn to a JUry eXIsts, partIcularly when vIewmg thIS 

eVIdence m the lIght most favorable to the PetItIOner 

Based on the vIOlent course of thIS accIdent before Tiffame Rutland was kIlled, 

factual Issues eXIst from whIch a JUry could conclude that pnor to bemg ejected, as thIS 

car spun, tumbled mto a dItch, and then became aIrborne, TIffanie receIved sIgmficant 

mJunes before her death, mJunes whIch were accompamed by sIgmficant emotIOnal and 

mental dIstress SuffiCIent eVIdence eXIsts from whIch a Jury could reasonably find 

conscIOus pam and suffenng The standards of Vereen, Croft, and Hancock, et at bemg 

thus satIsfied, the analysIs of the opmIOn below Ignores substantial CIrcumstantIal 

eVIdence to support the ViabIlIty of a survIval actIOn Because of the mIsapplIcatIOn of 

the "any eVIdence" or "mere scmtIlla" standard by the Court below, reversal IS warranted 

II SOUTH CAROLINA HAS LONG ALLOWED RECOVERY FOR 
MENTAL OR EMOTIONAL INJURIES ACCOMPANIED BY 
PHYSICAL INJURY, EVEN IF THE LABEL "PRE-IMPACT 
FEAR" IS ATTACHED, THE COURT OF APPEALS ERRED IN 
HOLDING THAT SOUTH CAROLINA DOES NOT, OR SHOULD 
NOT, RECOGNIZE IT AS "A COMPENSABLE CAUSE OF 
ACTION" 

South CarolIna case law mvolvmg proof of survIval actIOns has generally 

addressed the questIOn of whether a decedent was conscIOUS of pam for the tIme penod 

6 ThiS concept IS discussed III detail III SectIOn II of the PetitIOn 
\ 
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between bodIly mjury and death However, decIsIOns of thIS Court have long recogmzed 

that a piamtiff may recover for "bodIly mjury" for emotIOnal damages or mental suffenng 

wIthout suffenng actual physIcal mjury In thIS context, Tiffame's emotIOnal and mental 

damages suffered m the short tIme between the start of the wreck and her death are 

proper under the survIval statute The opmIOn below mIsconstrued the arguments of the 

PetItIoner, as well as the law of South Carolma, m determmmg that "South Carolma does 

not recogmze 'pre-Impact fear' as a compensable cause of actIOn" (OpmIOn, SectIOn B) 

The PetItIoner does not argue that the mental dIstress and angUIsh suffered by the 

decedent before her death constItuted a dIscrete cause of actIOn, whether novel or already 

eXIstmg, whether named "pre-Impact fear," or called by any other name Rather, mental 

or emotIonal dIstress endured by a plamtIff who IS kIlled IS sImply an element of damages 

that has long been recogmzed as compensable m South Carolma under eXIstmg causes of 

actIOn "Recovery for mental or emotIOnal dIsturbance based upon VIOlatIOn of a legal 

nght for whIch other damages are recoverable has long been accepted m thIS state 

Perhaps the most common example occurs when damages for mental suffenng are 

allowed m a personal phYSIcal mJury SUIt See Mack v South Bound R Co, 52 S C 323, 

29 S E 905 (1898)" Ford v Hutson, 276 S C 157, 159,276 S E 2d 776, 777 (1981) 

Moreover, the Court of Appeals has acknowledged that m a survIval actIOn, the "mental 

dIstress of the deceased" IS an appropnate element of damages, amongst others Scott v 

Porter, 340 S C 158, 170, 530 S E 2d 389, 395 (Ct App 2000) "Appropnate damages 

m survIval actIOns mclude those for medIcal, surgIcal, and hospItal bIlls, conSCIOUS pam, 

suffenng, and mental dIstress of the deceased" Id 

11 



Notwithstandmg the settled pnncipies above, the Court of Appeals held that a 

survIval actIOn decedent may not recover for damages "when the decedent suffered 

mental trauma before actual physIcal mJury resultmg m the decedent's death" ThIS 

holdmg dIrectly conflIcts WIth the authonties above SImIlarly, the opmIOn below 

reverses thIS Court's declSlon of Spaugh v AtlantIc Coast Lme Railroad Co, supra, 

WhICh stands for a correct propOSItIOn of the law While PetitIOner agrees that some dicta 

m Spaugh stems from a time, outlook, and social ratIOnale much dIfferent from ours 

today7, Spaugh's recogmtIOn of the compensabIlity of mental dIstress caused by the 

negligence of others, even WIthout actual phYSIcal mJury, IS consIstent WIth the pnncipies 

of law concernmg mental dIstress 

Even If the damages at Issue are denommated as "pre-Impact fear," the OpInIOn 

below mIstakenly concludes that South Carolma does not recogmze "pre-Impact fear" as 

"a compensable cause of actIOn" ThIS conclUSIOn IS based upon the South Carolma 

Federal DIstnct Court case of Hoskms v Kmg, 676 F Supp 2d 441,451 (D S C 2009) 

However, upon reVIew of Judge Anderson's rulmg m that non-bmdmg case, there IS no 

statement, express or ImplIed, that South Carolma does not recogmze "pre-Impact fear" 

as a compensable element of damages Instead, the DIstnct Court merely concludes that 

under the facts before It, there was no factual Issue as to whether the decedent could have 

endured conscIOUS pam and suffenng or pre-Impact fear The DIstnct Court's dIscussIOn 

of the Issue follows 

In addItion to seekmg the more established post-Impact 
surVIval damages, Hoskms seeks damages for the split 
second between when the rear tire of the bIcycle touched 
the front bumper of the PaCIfica and the Impact of Thomas 

7 "The woman 'became hIghly nervous' and 'suffered from troubles pecuhar to ladles, whIch 
condItion was brought on her by the exposure and expenence she was subjected to " 
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Id at 451 

Hoskms on the wmdshieid However, thIS posItIOn does not 
find support under South CarolIna law Hoskms has cIted 
many cases, from other JunsdlCtIOns whIch recogmze 
recovery for pre-Impact fnght In nearly all of these cases 
the VIctIms knew they were gomg to dIe for a penod of at 
least some seconds, not fractIOns of a second Moreover, 
there was eVIdence m almost all of the cases that the VIctIm 
saw then endmg commg and there was no questIOn that the 
VIctIm conscIOusly perceIved the cause of hIS or her death 
such as a car crashmg m to the back of a tractor traIler, an 
Immment plane crash, or a pedestnan trapped on roadway 

In thIS case the Kmg's car closed from the rear at a hIgh rate 
of speed, causmg a tremendous Impact-throwmg Thomas 
Hoskms seventy-five feet m the air-and mstantly kIllmg 
hIm A survIval claim reqmres that the deceased 
conscIOusly endure pam and suffenng Due to the seventy 
of the Impact, the court finds that the eVIdence does not 
demonstrate that the decedent had tIme to conscIOusly 
perceIve the means of hIS death, much less conscIOusly 
suffer pam Accordmgly, for the reasons above, Kmg's 
motIon for summary Judgment regardmg the survIval actIOn 
IS granted 

When compared to the facts of the case at bar, Judge Anderson's factual analysIs 

actually mIlItates for a findmg for the PetitIOner on the Issue of pre-Impact fear The 

decedent m Hoskms was mvolved m a "splIt-second" Impact The DIstnct Court 

concluded that the "evIdence does not demonstrate that the decedent had to conscIOusly 

perceIve the means of hIS death, much less conscIOusly suffer pam" Due to the 

cncumstances of thIS wreck, as dIscussed herem, sIgmficant factual Issues eXIst from 
( 

whIch a Jury could conclude that Tiffanle Rutland actually "perceIved the means of her 

death," as certamly her husband, the PetItIOner, perceIved the same Thus, the Court of 

Appeals' relIance on Hoskms IS mIsplaced 
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Fmally, the Court of Appeals' relIance on a Federal DIstnct Court case to address 

the "pre-Impact fear" Issue IS mappropnate WhIle the opmIOn mIght be persuaSIve 

authonty, Hoskms certamly IS not bmdmg Moreover, by ItS relIance on the merely 

persuasIve authonty of Hoskms, the Court of Appeals Ignored the bmdmg precedent of 

Mack v South Bound R Co, supra, Ford v Hutson, and, Scott v Porter, supra 

To the extent the opmIOn below creates a novel Issue by declInmg to recogmze 

"pre-Impact" fear as a Viable element of damages m South Carolma, tills Court should 

address the Issue To allow pre-Impact fear as an element of damages m a survIval actIOn 

(as opposed to a dIscrete cause of actIOn as stated by the Court of Appeals) would be 

conSIstent WIth modemjunsprudence from other jUnSdictIOns Georgia, Flonda, Texas, 

LOUISiana, Nebraska, MIchIgan, and Maryland, are but a few of the jUnSdictIOns whIch 

recogmze the compensabIlIty of pre-Impact fear m survIval actIOns 8 In Beynon v 

Montgomery CablevisIOn LImIted PartnershIp, 351 Md 460, 718 A 2d 1161 (Md 1998), 

the Maryland Supreme Court undertook an exhaustIve analYSIS to determme "whether 

'pre-Impact fnght,' or any other form of mental and emotIOnal dIsturbance or dIstress, 

suffered by an aCCIdent VIctIm who dIes mstantly upon Impact IS a legally compensable 

element of damages m a survIval actIOn" The Beynon Court concluded 

[D]amages for emotIOnal dIstress or mental angUIsh are 
recoverable m Maryland, proVIded that It IS proxImately 
caused by the wrongful act of the defendant and It results m 
a phYSIcal mjury, or IS capable of objectIve determmatIOn 
ThIS standard, we recogmze, does not hold sacred the 
common law sequence of events for recovery of emotIOnal 

8 See, Solomon v Warren, 540 F 2d 777, 796-97 (5th Clf 1976), Haley v Pan Amencan 
World AIrways, 746 F 2d 311 (5th Clf 1984), Thomas v State Farm Insurance Co, 499 So 2d 
562 (La App 2d Clf 1986), Hood v State, 587 So 2d 755 (La App 2d Clf 1991), Kozar v 
Chesapeake & OhIO Ry Co, 320 F Supp 335,365 66 (W D MICh 1970), Monk v Dial, 212 
Ga App 362,441 S E 2d 857 (1994) 
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damages wrongful act, physIcal Impact, physIcal mJury 
and then emotIOnal mJury It IS more accommodatmg 

It IS no great leap to conclude that the compensabIlIty of 
"pre-Impact frIght" IS permIssIble when It IS the proXImate 
result of a wrongful act and It produces a physIcal mJury or 
IS mamfested m some objective form 

Id, 351 Md At 505, 718 A 2d at 1183 Furthermore, as one Court has noted, "[t]here 

eXIsts no legal or logIcal dIstmctIOn between permIttmg a decedent's estate to recover as 

an element of damages for a decedent's post-mJury pam and suffermg and mental angUIsh 

and permlttmg such an estate to recover for the conscIOUS prefatal mJury mental angUIsh 

resultmg from the apprehensIOn and fear of Impendmg death" Nelson v Dolan, 230 

Neb 848, 434 N W 2d 25 (1989) 

In the case at bar, had Tiffame Rutland survIved thIS accIdent, the mental angUIsh, 

trauma, dIstress, and terror she suffered dunng the accIdent would be an allowable and 

compensable element of her damages The opmIOn below, m declmmg to recogmze thIS 

concept, relIeves the SCDOT for lIabIlIty of these allowable damages SImply because 

Mrs Rutland dIed as a result of the wreck Had she merely broken her arm m the wreck 

though, one must presume that these same mental dIstress damages would be recoverable 

by her To hold contrary would reward a tortfeasor for the death of a vIctim Because 

survIval actIOn damages are lImIted to those recoverable by the decedent had she lIved, 

the same mental and emotIOnal damages should be allowed under a survIval theory 

To the extent that the OpmIOn below actually rules upon or addresses the 

seemmgly novel questIOn of whether "pre-Impact fear" damages are recoverable m South 

Carolma, PetitIOner respectfully requests that thIS Court recogmze "pre-Impact fear" as a 

compensable element of damages under the South Carolma survIval statute To the 
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extent the opmIOn below has charactenzed pre-death mental dIstress or "pre-Impact fear" 

as a "cause of actIOn," as opposed to an element of damages, the Court of Appeals erred 

In hght of eXIstmg South Carolma precedent whIch allows for survIval actIOn decedents 

to recover mental dIstress, the Court of Appeals' opmIOn conflIcts wIth settled law of thIS 

Court and reversal IS reqUIred 

III THE COURT OF APPEALS ERRED IN AFFIRMING THE 
EQUITABLE REALLOCATION OF SETTLEMENT PROCEEDS 

The Court of Appeal's decIsIon upholdmg the eqUItable reallocatIOn by the tnal 

court IS premIsed upon the conclusIOn that no eVIdence eXIsts to support a survIval claim 

As dIscussed m SectIOns I and II above, there are substantial and compellmg reasons why 

reversal of the Court of Appeals' declSlon below IS reqUIred on the Issue of the 

suffiCIency of eVIdence of survIval Because suffiCIent eVIdence eXIsts to support the 

decedent's survIval claim, as m Ward v Eptmg, 290 S C 547,351 S E 2d 867 (Ct App 

1986), eqUItable reallocatIOn IS mappropnate and reversal IS warranted Based on Ward 

and Welch v Epstem, 342 S C 279, 536 S E 2d 408 (Ct App 2000), the Court of 

Appeals' affirmatIOn of the eqUItable reallocatIOn should be reversed 

A motIOn to set off one Judgment agamst another IS "eqUItable m nature and 

should be exercIsed when necessary to provIde JustIce between the partIes" Welch 

Such dIscretIOn may be exercIsed when a settlement or Judgment IS based on fraud or a 

sham Id The precedent rehed upon by the Court of Appeals m affirmmg eqUItable 

reallocatIOn sImply does not support the Court's conclusIOns To the contrary, Ward and 

Welch mstruct that under the facts of thIS case, the PetitIOner presented adequate 

eVIdence to sustam a survIval cause of actIOn and eqUItable reallocatIOn IS mappropnate 

The semmal case addressmg setoff and eqUItable reallocatIOn IS Ward v Eptmg 
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In that case, Defendant Eptmg argued that the plamtlffs pam and suffenng cause of 

actlOn was a sham The tnal judge refused to attack the pnor settlement absent a showmg 

of fraud or lack of jUnSdictlOn The tnal court noted that under the "any eVIdence" 

standard of Croft, eVIdence eXIsted from whIch a jury could reasonably find consclOUS 

pam and suffenng eXIsted Ward, 290 SCat 559-560, 351 S E 2d at 874-75 

On the other hand, the case whIch the Court of Appeals erroneously found the 

facts of thIS case to most closely mIrror IS Welch V Epstem Welch was a medIcal 

malpractlce smt dealmg wIth substandard post-operatlve care In Welch, the decedent's 

estate brought wrongful death and survIval actlOns agamst AIken HospItal and two 

attendmg physIcIans Pnor to tnal, the estate settled wIth the hospItal and allocated 
) 

$445,000 00 out of a $450,000 00 settlement to the survIval actlOn At tnal agamst the 

two physIcIans, a substantial wrongful death verdIct was rendered agamst Dr Epstem, the 

attendmg neurosurgeon The jury awarded only $28,535 88 for the survIval actlOn, 

representmg the medIcal expenses mcurred by the decedent The tnal court granted 

defendant Epstem's post-tnal motlOns to reallocate the proceeds of the estate's settlement 

WIth the hospItal, findmg the partIes' allocatlOn between wrongful death and survIval 

claIms was fraudulent In upholdmg the tnal court's findmg that the allocatlOn of the 

hospItal's settlement to the survIVal actlOn was a sham, the sole factual baSIS for the 

decislOn was that absolutely no eVIdence eXIsted that the decedent endured consclOUS 

pam and suffenng as a result of the neglIgence of Dr Epstem On thIS utter lack of 

eVIdence of pam and suffenng the Court commented 

Welch [decedent] fell mto a coma at the time of hIS arrest 
and dId not recover from that condItion WhIle the personal 
representatIve claims Welch was m consIderable pam pnor 
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ld at 426 

to the arrest, that pam was dIrectly related to the back 
surgery 

As noted m the Court's recItatIOn of the facts, there was "no Issue concernmg Dr 

Epstem's performance of the neurosurgery" Id at 413 Rather, the Jury's findmg of 

neglIgence agamst Dr Epstem dealt solely WIth post-operatIve care All pam and 

suffenng endured by Welch was related to the underlymg neurosurgery, not the 

postoperatIve care It followed, as a matter of law, that the neglIgent acts of Dr Epstem 

were not causally related to any conscIOUS pam or suffenng endured by Welch, the only 

pam and suffenng endured was a result of the surgery Itself, whIch was not at Issue m the 

case Therefore, m Welch, absolutely no eVIdence eXIsted of conscIOUS pam and 

suffenng that was attnbutable or proxImately caused by Dr Epstem Based on these 

facts, It IS readIly apparent why the tnal court VIewed the allocatIOn of $450,000 00 to the 

survIval actIOn as a fraud and was affirmed by the Court of Appeals It IS also apparent 

why the court used ItS eqUItable powers to reallocate the settlement WIth the hospItal and 

apply the set off to the verdIct agamst Dr Epstem 

The facts presented m the case at bar are clearly dIstmgUIshable between the sham 

settlement allocatIOns presented m Welch UnlIke Welch, the PetItIOner's allocatIOn of 

portIOns of the GM settlement to the survIval actIOn IS supported by credIble eVIdence 

The facts here are therefore more closely alIgned WIth Ward v Eptmg Ward was also a 

medIcal malpractIce SUIt where the remammg Defendant sought setoff of another 

defendant's pre-tnal settlement The tnal court refused Dr Eptmg's motIon for 

reallocatIOn because there was no showmg that the allocatIOn of settlement proceeds was 

a sham Id at 560 In findmg that the settlement was not a sham, the Ward Court set 
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forth the level of proof reqUIred to resIst the argument that a settlement allocatIOn was a 

sham Ward dIrectly cIted to the standard establIshed m Croft v Hall, 208 S C 187,37 

S E 2d 537 (1946), as the level of proof reqUIred to present a conscIOUS pam and suffenng 

claim 

Unless respondent's mtestate conscIOusly suffered there 
could be no recovery of damages on that account 
[CItatIOns omItted] We thmk, lIke the lower court finally 
concluded, that the eVIdence reqUIred that the Jury pass 
upon thIS Issue 

Respondent's factual showmg thereabout was weak but 
there was more than a scmtIlla of eVIdence tendmg to prove 
the pomt 

[O]ur declSlon IS not of the preponderance of eVIdence 
but whether there was any from whIch the Jury could 
reasonably find conscIOUS pam and suffermg 

Id at 539-540 Croft establIshes that If a PlamtIff can satisfy the "any eVIdence" standard 

to overcome a summary Judgment motion, the allocatIOn cannot be deemed a shaIn or 

fraudulent Applymg the standard, as ChIef JustIce Toal recently held "m cases applymg 

the preponderance of the eVIdence burden of proof, the non-movmg party IS only reqUIred 

to submIt a mere scmtIlla of eVIdence m order to WIthstand a motion for summary 

Judgment" Hancock, 673 S E 2d at 803 (2009) 

In further dIstmgUIshmg the facts of thIS case from those of Welch. m her Order 

Approvmg Settlement, Judge Goodstem necessanly found that eVIdence of conscIOUS 

pam eXIsted to support the allocatIOn of the proceeds to the survIval claim Her Order 

speaks for Itself as to SCDOT's ObjectIOn to the allocatIOn and SCDOT's abIlIty to contest 

the allocatIOn at the appropnate post-verdIct Juncture However, a flaw m the tnal court's 

analysIs was to lImIt the reVIew of the survIVal claim solely to the eVIdence presented 
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durmg the wrongful death tnal Rather, the tnal court's post-verdlCt reVIew should have 

questIOned whether the record as a whole, as was consIdered by Judge Goodstem, 

supported her findmg that eVIdence sufficIent to satIsfy the Croft standard eXIsted In fact, 

It IS wholly unfaIr for the tnal court to rely solely upon eVIdence presented durmg a 

wrongful death tnal to determme If eVIdence of survIval eXIsted WIth a JudICIal findmg 

that eVIdence suffiCIent to support a survIval claIm eXIsted, the tnal court was bound to 

eqUItably reallocate the settlement only If no eVIdence eXIsted to support the claIm 

EVIdence of TIffame Rutland's conscIOUS pam and suffenng, as well as pre-death 

emotIOnal and mental trauma certamly eXIsts beyond a mere scmtIlla of eVIdence 

Whether hmIted to the tnal of the wrongful death case or m vIewmg the record as a 

whole as suggested by PetItIOner, the standards of Croft and Ward have been satIsfied 

The Issues of whether the Appellant's allocatIOn of proceeds WIth GM stand m stark 

contrast to the utter lack of eVIdence presented m Welch V Epstem For these reasons, 

the Court of Appeals' affirmatIOn of eqUItable reallocatIOn and set off must be rejected 

and reversal IS reqUIred 

Fmally, because eqUItable reapportIOnment IS founded m eqUIty and the notIon 

that "JustIce be done between the partIes," PetItIOner IS compelled to address polIcy 

conSIderatIOns Followmg the verdIct m thIS case, the vahd, faIr and reasonable 

settlements obtamed from jomt tortfeasors (the dnver and GM) have been collaterally 

attacked and the jury's findmgs agamst the SCDOT have been completely nullIfied The 

PetItIOner acknowledges the SCDOT's statutory nght of set-off as well as the tnal court's 

Inherent power to order eqUItable set-off under the common law 
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However, the result of affinnmg thIS eqUItable reallocatIOn findmg reqUIres that 

the piamtiff m a wrongful death tnal mtroduce and prove elements of damages under a 

survIval actIOn, a standard WhICh IS mherently unfair and sImply contrary to the eXIstmg 

case law addressmg eqUItable reapportIOnment To reqUIre such a showmg produces a 

chIllIng effect on the settlement of claims WIth other tortfeasors, because It would serve 

lIttle purpose to release Jomt tortfeasors by settlement If the Piamtiff then has to present 

that same eVIdence agamst remammg defendants m order to stave off the post-verdIct 

settlement analysIs Such a reqUIrement also would necessanly reqUIre the mtroductIOn 

of Irrelevant, preJudICial, and potentially confusmg eVIdence mto the tnal agamst the 

remammg defendant Moreover, the broad expanSIOn of the law regardmg setoff and 

eqUItable reallocatIOn that results from the Court of Appeals' OpmIOn provIdes 

dlSlncentIve for defendants such as SCDOT to enter mto reasonable, good faith 

settlement negotiatIOns The stIflmg and Impedmg of fair, Just settlements bemg reached 

agamst tortfeasors IS contrary to the publIc polIcy of South Carolma AlbeIt m a dIfferent 

context as between Jomt tortfeasors, as noted recently m Fowler v Hunter. 668 S E 2d 

803 (Ct App 2008) 

South Carolma has shown a wIllIngness to depart from the 
common law m order to promote reasonable settlements 
between tortfeasors and mJured partIes In Bartholomew v 
McCartha, 255 S C 489, 179 S E 2d 912 (1971), our 
Supreme Court concluded the common-law rule regardmg 
the release of one Jomt tortfeasor was not m the best 
mterests of JustIce 

Bemg untrammeled by the anCIent rule whIch, m our VIew, 
tends to stIfle settlements, defeat the mtentIOn of partIes 
and extol techmcalIty, we adopt the VIew that the release of 
one tortfeasor does not release others who wrongfully 
contnbuted to piamtiffs mJunes unless thIS was the 
mtentIOn of the partIes, or unless plamtIff has, m fact, 
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receIved full compensatIOn amountmg to a satIsfactIOn Id 
at 492,179 S E 2d at 914 

WhIle acknowledgmg the mherent benefits of settlement, 
we also note South Carolma promotes the careful 
exammatIOn of settlement agreements to aVOId the potentIal 
for complIcIty or wrongdomg 

We are cogmzant that lItIgants are free to devIse a 
settlement agreement m any manner that does not 
contravene publIc polIcy or the law In fact, thIS Court 
encourages such compromIse agreements because they 
aVOId costly htigatIOn and delay to an mJured party 
However, these settlement agreements must be carefully 
scrutmized m order to determme theIr efficIency and 
Impact upon the mtegnty of the JudIcial process 

Fowler As addressed above, m the allocatIOns at Issue m thIS appeal, there IS no 

fraudulent or sham allocatIOn to the survIval actIOn, as sufficIent eVIdence eXIsted on the 

Issue of conscIOUS pam and suffenng and/or pre-death mental and emotIOnal dIstress Nor 

does the allocatIOn of settlement proceeds m the amount of $167,00000 towards the 

wrongful death claim and $138,00000 towards survIval contravene pubhc pohcy or the 

law, or mdicate complIcIty or wrongdomg on behalf of the settlmg partIes from a polIcy 

standpomt It follows that the SCDOT's arguments concernmg the eqUItable reallocatIOn 

and setoff of the settlement proceeds at Issues are wIthout ment Furthermore, taken to 

theIr logIcal conclusIOn, the standards sought to be applIed by respondent have 

substantIal and real adverse polIcy ramIficatIOns for those mJured by the neglIgence of a 

governmental entIty m conjUnctIOn wIth other Jomt tortfeasors 

Under the analysIs of the "any eVIdence" standard above, and the eXIstence of 

facts sufficIent to support a survIVal claim, the Court of Appeals erred m declanng the 

settlement allocatIOn m the case at bar to be a sham The Court of Appeals therefore 

erred m affirmmg the eqUItable reallocatIOn of the settlement proceeds m thIS case and 
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the Court of Appeals' analysIs under Welch and Ward IS mIstaken Furthermore, for 

valid policy reasons, the Court of Appeals' affirmatlOn of the tnal court's eqmtable 

reallocatlOn should be reversed 

CONCLUSION 

For the foregomg reasons, thIS Court should reverse the Court of Appeals' 

OpmlOn of August 4, 2010 
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